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ge ne is upon us, or will be as soon as Mr. 

Sharp’s trial is finished. The time of currants 
approaches but not for current topics. The Legis- 
lature has adjourned, and is not making any foolish 
laws. The governor is behaving himself pretty well. 
All things tend to mollify us and cause us to relax 
that attention on which the welfare of this city and 
country so greatly depend. Our mayor has vetoed 
that dog-tax ordinance, and we shall no longer need 
to keep a sleepless eye upon him. (By the way, the 
Georgia Supreme Court have recently decided that 
no action lies for negligently killing a dog.) Now 
we advise all our brethren to ‘‘take it easy” for 
two months. They will live longer and be happier 
for so doing. Fish, hunt, loaf, sail, travel, attend 
base-ball games, in short, do any thing rather than 
business. It is related that a very distinguished 
lawyer of the city of New York, having heard that 
another had made one hundred thousand dollars in 
the year, stayed at home and worked all summer in 
order to equal or exceed that amount. He did not 
need it, and the other man is since dead from over- 
work. If we had made eighty thousand dollars no 
consideration would induce us to stay at home and 
work through the hot weather. To swing in a 
hammock under a tree and read a novel is the height 
of mid-summer happiness. We admit that we read 
novels. We do it because the greatest men have 
read them, and we want to resemble them in one 
point at least, and so adopt the easiest. Chief 
Justice Marshall and Lord Campbell read novels. 
Francis Jeffrey acknowledged that he cried over 
Little Nell. Thackeray says: “ Novels are sweets. 
All people with healthy literary appetites love them 
—aimost all women —a vast number of clever, 
hard-headed men. Judges, bishops, chancellors, 


mathematicians, are notorious novel-readers; as well 
as young boys and sweet girls, and their kind, tender 
Who has not read about Eldon, and how 
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he cried over novels every night when he was not at 
whist?’ Napoleon, the greatest man of modern 
times, was a greedy novel-reader. Mr. Lang says: 
‘*He himself was one of the most voracious readers 
of novels that ever lived. He was always asking 
for the newest of the new, and unfortunately even 
the new romances of his period were hopelessly 
bad. Barbier, his librarian, had orders to send par- 
cels of fresh fiction to his majesty wherever he 
might happen to be, and great loads of novels 
followed Napoleon to Germany, Spain, Italy, Russia, 
The conqueror was very hard to please. He read 
in his travelling carriage, and after skimming a few 
pages would throw a volume that bored him out of 
the window into the highway. He might have been 
tracked by his trail of romances, as was Hcp-o’-My- 
Thumb in the fairy tale, by the white stones he 
dropped behind him, Poor Barbier, who ministered 
to a passion for novels that demanded twenty vol- 
umes a day, was at his wit’s end. He tried to foist 
on the emperor the romances of the year before 
last; but these Napoleon had generally read, and 
he refused, with imperial scorn, to look at them 
again.” Poor man! he had not Dickens, and 
Thackeray, and Bulwer, and Eliot, and Cooper, 
and Poe, and Hawthorne, and innumerable lesser 
lights, to minister unto him. How he would have 
relished Victor Hugo’s account of Waterloo in Les 
Miserables, and what short work he would have made 
of Howell and James! Then there are other things 
only a little less interesting than novels, such as 
history, speeches and biography. The most blessed 
hour of the day to us is when we go to bed, reach 
out to a book-case hard by, and take up at random 
a volume of Burke, Erskine, Webster or Campbell's 
lives —it makes no difference which — and open it 
—it makes no difference where—and think no 
more of this present troublous world for the good 
book and the sound sleep that follows. A great 
many lawyers play cards — some, we fear, for money. 
The Supreme Court justices disport themselves 
sedately at whist at Block Island. For him who 
cannot have three Supreme Court justices to play 
with, solitaire 1s a good substitute. There are eighty 
different games of solitaire. One is named after 
Napoleon, who played it at St. Helena. Solitaire 
has one advantage over whist~you are never 
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tempted to swear at your partner. We approve also 
of fishing — in the pages of Walton’s Angler. Think 
of the god-like Daniel pulling up a fine fish to the 
exclamation of “Venerable men!” Or of Cleveland 
pulling up any number without saying a word. 
We know of lawyers who amuse themselves on stock 
farms, but these are affluent gentlemen. Still it 
must be a pleasure to look into the honest eyes and 
smell the sweet breath of oxen and cows — beings 
quite as intelligent and much sweeter of savor, we 
dare say, than twelve jurors culled out of twenty- 
one hundred on account of their superior stupidity. 
The average horse too is much more desirable for 
society than the man who buys pools. The greatest 
pleasure and profit of vacation we have modestly re- 
served for last mention. Our readers can have their 
Avsany Law Journat forwarded to them, and we 
know two great judges who read it as soon as it 
comes, before everything else. We only wish we 
could make it as interesting as a novel. We try 
hard, at all events. 


We learn that the marriage-license bill still lies in 
the governor’s hands, and that the clergy are be- 
setting him to approve it. We hope he will not 
feel inclined to gratify them in this particular as a 
compensation for disappointing them in regard to 
the Crosby high-license bill, and thus be wrong in 
both. Of course the clergy want ceremonial mar- 
riages. Such a system increases their importance 
and influence, and brings them fees, but we do them 
the justice to believe that the latter inducement is 
not the main one. Why should we be compelled 
to pay tribute to a clergyman or a magistrate for his 
unnecessary sanction to a civil contract? Why 
should Governor Hill be compelled to do so? Let 
him bring the matter home to himself. Suppose he 
should determine, like the chief magistrate of the 
nation, to marry, as a popular measure — let us say 
as a measure of political necessity — how absurd it 
would be to enact that he must send Colonel Rice 
down to the city hall for a license, necessitating the 
disclosure of his excellency’s age and other details 
of no interest to anybody but his excellency! Ser- 
iously, we approve the scheme of providing for the 
public record of marriages, under penalty if neces- 
sary. We are rather inclined to think that minors 
should not marry without consent of parents or 
guardians—they are too young to marry at all 
events. But to declare that a common-law marriage 
shall be void is going too far, and will lead to mis- 
chief. It would undoubtedly be evaded in many 
instances by skipping over the border into states 
less punctilious, and then we should expect to see 
our clergy having ‘‘calls” to those states. After 
all, what is the need of this bill? Is there any thing 


the matter with our marriage and divorce laws? 
Not at all; we have an excellent system in spite of 
Prof. Bennett — easy marriage, hard divorce — just 
as it ought to be. Most people will in the future, 
as in the past, seek the sanction of religion on their 
marriages, and will willingly pay clergymen’s fees. 
Just so it is natural and usual to put many pious 





words at the beginning of a will, bit they are not 
essential. The sanction of priest r magistrate to a 
marriage contract is no more necessary than to a 
testament. These are mere matters of will or agree- 
ment. Thecontracting of a wife is no more solemn 
or important, and no more concerns the public, for 
example, than the disinherison of a child. If our 
present laws were enforced we should have a suffi- 
cient registry of marriages, but they are to a con- 
siderable extent a dead-letter. The governor thinks 
our present excise laws are sufficient if enforced; 
let him apply the same reasoning here, and let well 
enough alone.—So far we had written when we 
learned that the governor had let the bill die. But 
we will let 1t stand for future occasions, 


Mr. Proctor in another column gives an interesting 
comparative view of Judges Church and Grover. 
The latter was one of the ablest and most peculiar 
of our judges. His demeanor on the bench pre- 
sented a glaring and by no means pleasant contrast 
to that of the chief judge. The latter was the 
personification of patience, attention and courtesy. 
The former was impatient and was always too much 
disposed to rule the court, and to assume that he 
knew more of the case in hand than either of the 
counsel, Sometimes he did, apparently. He had a 
dreadful habit of sitting up at night and reading 
the records for the next day’s argument, and then 
there was frequently a ‘‘circus.” ‘‘I guess you'd 
better skip down to the seventh point,’’— he called 
it ‘‘pint;”—“I don’t think there’s much in that 
point;” “you'll find the testimony on page 469;” 
and the like, were frequent expressions from his 
lips, and all the time he was looking around satir- 
ically or impatiently, as much as to say, ‘‘ Good 
Lord; what fools these lawyers be!” A stranger 
would have thought that he was the chief judge, in 
which impression ‘‘Mart” would cordiaily have 
agreed with him. It is rumored that the mild chief 
occasionally rebelled and remonstrated, but it did not 
seem to do much good, Sometimes he was evidentiy 
as much amused as the rest of the court and the 
bar were. We once heard ‘ Mart” say to a coun- 
sellor who had cited a long list of cases to one point, 
‘*the court can’t look at all these cases, you know. 
You’d better point out three or four that you set 
the most store by and well try to look at ‘em.” 
Occasionally counsel would give him as good as he 
sent. We once heard an instance of this. Counsel 
in replying to a point made on the argument and 
not printed 1n the brief, said: “I say, as his honor, 
Judge Grover, frequently observes, ‘1 don’t think 
there’s much in that pint.’” Grover was visibly 
annoyed, and the rest of the judges could hardly 
conceal their merriment. But the joke was on the 
facetious counsel when the court beat him on that 
very ‘‘ pint.” We cannot agree with Mr. Proctor 
that the opinions of the chief are among the “ most 
learned.” Substitute “ weighty and sensible” and 
we are with him. 
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N People v. West, 44 Hun, 163, it was held that a 
statute providing that ‘“‘ no person or persons shall 

sell, supply or bring to be manufactured to any 
butter or cheese manufactory, any milk diluted with 
water, or any unclean, impure, unhealthy, adulter- 
ated or unwholesome milk,” is constitutional and 
valid. The court said: ‘‘ The defendant’s counsel 
contends that the statutes violate the constitutional 
provision that no person shall be deprived of his 
property or liberty without due process of law, and 
are therefore void. One object of the statutes re- 
ferred to is to protect the public health. Although 
that purpose 1s not specified in the title of the earlier 
act, it appears very clearly from many of its pro- 
visions, and it is specified in the title to the act of 
1885, which is declared to be in aid of the former 
act, and which re-enacts most of its provisions, in 
hee verba, including the section under which the 
indictment is framed. To that end, the Legislature 
has power to prevent, by reasonable enactments, the 
sale, or the putting on the market of articles of 
food which are deleterious to public health, by rea- 
son of impurity, adulteration, or any unwholesome 
quality or condition, It is for the Legislature, and 
not for the courts, to decide whether the impure or 
adulterated article, the sale of which is prohibited, 
is or is not injurious to the public health. People 
v. Cipperly, 37 Hun, 319; dissenting opinion of 
Learned, P. J. (p. 327), adopted by the Court of 
Appeals, 101 N. Y. 634; Powell v. Commonwealth, 
Sup. Ct. of Penn., 26 Am. L. Reg. 83 and note. 
The dilution of milk with water is an adulteration. 
One of the definitions of the term ‘adulterate,’ 
given by Worcester, is ‘to corrupt by some foreign 
mixture, or by intermixing what is less valuable.’ 
And section 13 of the act of 1884 clearly implies 
that the law-makers regarded milk diluted with 
water as adulterated Likewise, section 16 of the 
act of 1885. Another object intended to be accom- 
plished by the statutes referred to, as 1s indicated 
by the title of each of them, is ‘to prevent decep- 
tion in sales of dairy products.’ Both the objects 
of the statutes are had in view by the provisions 
prohibiting the selling or furnishing of milk adul- 
terated by dilution with water, to a cheese or butter 
factory, to be manufactured into cheese or butter. 
The difficulty of detecting the deception in the 
manufactured article undoubtedly led to the enact- 
ment. The case is not analagous to that of Jn re 
Jacobs, 98 N. Y. 98; S. C., 50 Am. Rep. 636, cited 
by the defendant's counsel, where a statute passed 
ostensibly for the public health, was declared un- 
constitutional on the ground that it had no relation 
to the subject. In Commonwealth v. Waite, 11 Allen, 
264, where a similar enactment to the one in hand 
was upheld, the court said: ‘It is notorious that 
the sale of milk adulterated with water is exten- 
sively practiced with a fraudulent intent. It is for 
the Legislature to judge what reasonable laws ought 
to be enacted to protect the people against this 
fraud, and to adapt the protection to the nature of 





the case,’ Similar statutes prohibiting the sale of 
milk reduced below a certain standard on account 
of the presence of water were held constitutional 
in Commonwealth v. Evans, 182 Mass. 11, and State 
v. Smyth, 14 R. I. 100; and see People v. Cipperly, 
supra, and People v. Schaeffer, 41 Hun, 24.” 


In Barholt v. Wright, Ohio Supreme Court, May 
10, 1887, it was held that in a suit for an assault and 
battery, the fact that the parties fought by agree- 
ment may be shown in mitigation of damages, but 
is no bar to the action. The court said: ‘‘It would 
seem at first blush contrary to certain general prin- 
ciples of remedial justice to allow a plaintiff to re- 
cover damages for an injury inflicted on him by a 
defendant in a combat of his own seeking; or 
where, as in this case, the fight occurred by an 
agreement between the parties to fight. Thus in 
cases for damages resulting from the clearest negli- 
gence on the part of the defendant, a recovery is 
denied the plaintiff, if it appear that his own fault 
in any way contributed to the injury of which he 
complains. And a maxim, as old as the law, volenti 
non fit injuria, forbids a recovery by a plaintiff 
where 1t appears that the ground of his complaint 
had been induced by that to which he had assented ; 
for in judgment of law, that to which a party 
assents is not deemed an injury. Broom Leg. Max, 
268. But as often as the question has been pre- 
sented it has been decided that a recovery may be 
had by a plaintiff for injuries inflicted by the de- 
fendant in a mutual combat, as well as in a combat 
where the plaintiff was the first assailant, and the 
injuries resulted from the use of excessive and un- 
necessary force by the defendant in repelling the 
assault. These apparent anomalies rest upon the 
importance which the law attaches to the public 
peace as well as to the life and person of the citizen. 
From considerations of this kind it no more regards 
an agreement by which one man may have assented 
to be beaten, than it does an agreement to part with 
his liberty and become the slave of another. But 
the fact that the injuries were received in a combat 
in which the parties had engaged by mutual agree- 
ment, may be shown in mitigation of damages. 2 
Greenl. Ev., § 85; Logan v. Austin, 1 Stew. 476. 
This, however, is the full extent to which the cases 
have gone. We will notice a few of them. In 
Boulter v. Clark, an early case, an offer was made, 
under the general issue, to show that the plaintiff 
and the defendant fought by consent. The offer 
was denied; the Chief Baron saying, ‘the fight 
being unlawful, the consent of the plaintiff to fight, 
if proved, would be no bar to his action.’ Buller 
Nisi Prius, 16. A number of earlier cases were 
cited, and among them that of Mathew v. Ollerton, 
Comb. 218, where it is said ‘that if a man license 
another to beat him, such license is void, because 
it is against the peace.’ It will be found upon ex- 
amination that this case was not for an assault and 
battery ; it was on an award that had been made by 
the plaintiff on a submission to himself. The re- 
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mark, however, made in the reasoning of the court, 
is evidence of the common understanding of the 
law at that early day. In Stephen’s Nisi Prius, vol. 
1, 211, it is said: ‘If two men engage in a boxing 
match, an action can be sustained by either of them 
against the other, if an assault be made; because 
the act of boxing is unlawful, and the consent of 
the parties to fight cannot excuse the injury.’ So 
in Bell v. Hansley, 3 Jones (N. C.), 131, it was held 
that ‘one may recover in an action for assault and 
battery, although he agreed to fight with his adver- 
sary; for such agreement to break the peace being 
void, the maxim volenti non jit injuria does not 
apply.’ The following cases are to the same effect: 
Stout v. Wren, 1 Hawks, 420; Adams v. Waggoner, 
33 Ind. 531; Shay v. Thompson, 59 Wis. 540; S. C., 
48 Am. Rep. 539; Logan v. Austin, 1 Stew. 476. 
And so it was held in Commonwealth v. Collberg, 119 
Mass. 350; 8S. C., 20 Am. Rep. 328, that where two 
persons go out to fight with their fists, by consent, 
and do fight with each other, each is guilty of an 
assault, although there is no anger or mutual ill- 
will.” Shay v. Thompson, 59 Wis. 540; 8. C., 48 Am. 
Rep. 538, agrees with the principal case. A boxing- 
match may be abreach of the peace. State v. Burn- 
ham, 56 Vt. 445; 8. C., 46 Am. Rep. 801. 


—_o___—_—_ 


CHIEF JUDGE CHURCA AND JUDGE MAR- 
TIN GROVER. 

EW of the statesmen and jurists whose names have 

passed into history were more fortunate in attain- 

ing and retaining the confidence of the people than 

Sanford E. Church. His sympathies were always 

with the people, and he never lost their respect. 

He was therefore one of the best judges of popular 
sentiment of his times and skillful manager of men. 

Chief Judge Church was not distinguished by any 
showy attributes. If his mental qualities were not 
marked by breadth and brilliance, they were charac- 
terized by concentration and strength. He was strong 
in poise and practicability; strong in his simplicity 
and in his integrity. He was clear in his convictions, 
modest, but firm and conscientious in supporting 
them. 

Though distinguished for directness and ingenu- 
ousness, he was not without well-considered, effective 
policy as a political leader; hence he was a skillful 
organizer, confident in pushirg to the front the meas- 
ures of his party. Like most politicians he sometimes 
adopted unfortunate policies, and was occasionally 
entangled in the plots and counterplots of the mere 
mercenary adherents of his party. He was exposed 
to the bitter attacks of censorious political opponents, 
and “found dark sides in his brilliant success asa 
party leader.” 

As a lawyer, Judge Church's abilities were of 
a high order. He possessed extensive knowledge 
of the law, a just estimate of fundamental prin- 
ciples, close acquaintance with precedent, and ac- 
curacy in applyingthem. He conducted his investiga- 
tions with indefatigable industry and clear discrimi- 
nation. He was eloquent, but his eloquence was un- 
affected, and yet his auditors listened with serious, 
fixed attention; they were interested and convinced 
by the facility and strength of his argument rather 
than by its rhetorical beauty. In conducting an 
argument before the court in banc he went through 





the laborious process of comparing precedent with 
precedent, eliminating what was in: material, as cor- 
rectly as a demonstration in Euclid. His was the 
maxim of Chief Justice Marshall when at the bar, 
“Aim at strengtii; never stop to weave a garland to 
hang around a favorite point or period.” 

Judge Church was a Democrat, not merely profess- 
edly, but “in substance and in grain,’ according 
to the Jefferson standard of Democracy, and the school 
of Silas Wright. His partisanship was strong, but it 
was always subservient to the best interests of the 
people, and he nevcr opposed useful and needed meas- 
ures to advance the interest of the party. In this 
he also strongly resembled Silas Wright. Like Wright, 
he was accessible, familiar and communicative, a pa- 
tron of learning and of literary men, an adviser and 
promoter of merit among the younger members of the 
bar. 

As a parliamentary speaker Judge Church was forci- 
ble; at times ardent and animated; but his ardor was 
rather the earnest vehemence of strong reason than 
the glow of enthusiasm. Without ever indulging in 
personalities in the most exciting debates, or under 
the irritation of censorious attacks, he never lost his 
self-command, but exerted a dignified severity in his 
replies, as discomfiting as the most withering invect- 
ive. But such was his urbanity and candor that he 
was always a favorite of his brethren of the bar and of 
the legislature. His address to the Senate as lieutenant- 
governor, on the organization of that body, January 
7, 1851, was eminently characteristic. The reacler 
remembers its beauty in thought, and expression, its 
modesty, its brevity, and the admiration it com- 
manded. 

One of Chief Judge Church’s happiest efiorts was 
in presenting the Post Graduate Prize of the New 
York State Bar Association, to Walter R. How, the 
successful competitor for it. In the course of his 
address, referring to the association, he said: ‘‘ it wil! 
tend to produce cordiality of feeling among the mem- 
bers, and between the profession and the bench. It 
will repress evil practices and elevate the standard of 
education and conduct. * * * I have always thought 
there was no excuse for a lawyer being dishonest. His 
profession and education are founded upon the im- 
mutable principles of right and justice. When he vio- 
lates them he sins against light and knowledge, and 
should be held to a rigid accountability.” 

Perhaps of all the leaders of the Democratic party 
in the State and Nation, no one stood nearer the presi- 
dential chair than Chief Judge Church at the time of 
his death. 

Sanford E. Church was elected chief judge of the 
Court of Appeals in May, 1870. He was then called 
directly from a large and extensive practice at the bar, 
and from the leadership of one of the great political 
parties, to preside over the court of last resort of the 
State of New York. How perfect was his abnegation 
of politics, how impartially, how learnedly he dis- 
charged the duties of his great office is seen in the 
reports of the cases adjudicated in the Court of Ap- 
peals. 

At the same election in which Church was made 
chief judge, another western New York jurist, dis- 
tinguished as a politician, legislator and lawyer, was 
elected an associate judge of the Court of Appeals. 
This was Martin Grover. His duties in that court 
were not new tohim. As a justice of the Supreme 
Court, under the provisions of the Constitution of 
1846, ne had occupied a seat on the bench of the Court 
of Appeals several years. A stronger — we had almost 
said a more violent— politician, a more success- 
ful contestant at the bar, never received judicial 
honors. But the change from politics to the du- 
ties of a judge was as complete in Grover as it 
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was in Church, though the former sometimes “ talked 
politics’? when not onthe bench; but Chief Judge 
Church never did. He did not possess the sa- 
lient mental qualities, the striking, unique, original 
mind that gave such interest to the character of Mar- 
tin Grover. But the ability of Church exhibited a 
more steady, commanding power. The frankness 
with which Grover expressed his opinion upon 
all occasions was not acceptable to many, aud if 
he did not thereby incur their hostility, he cer- 
tainly failed to attach them to him as friends. His 
ambition, conceit and egotism, though tempered by 
plausibility and good sense, were not among the char- 
acteristics of Church, or if they were he held them 
under better control. 

Grover had a constitutional buoyancy, an elasticity 
of mind that could not subside into repose nor rest 
on one side of a question. By a sort of mercurial 
habit, he anticipated an argument, foreshadowing his 
opinion in advance. 

As a speaker at the bar, in the popular assembly, he 
was always singularly attractive. He had the faculty 
of weaving, with great effect, words into any form he 
pleased, and he ranked with the most eloquent men 
of his day. If occasion required he had wit, sarcasm 
and ridicule at his commaud, which he used with the 
spontaniety and art of Randolph. 

In the early professional career of Martin Grover his 
contempt of mode and fashion in regard to dress ren- 
dered him as famous as did his ackuowledged talents. 
For many years he was termed —not inappropriately 
—‘‘the ragged lawyer.’’ As his means were ample it 
is difficult to find any satisfactory explanation for the 
dilapidated dress in which he always appeared in those 
days. It has been suggested that he adopted it togain 
notoriety. But as ‘‘the apparel oft proclaims the 
man,’’ Grover was frequently subjected to embarrass- 
ments, resulting from his apparel. 

On his first appearance at the General Term of the 
Supreme Court, then sitting at Rochester, he took his 
seat within the bar. The sheriff, believing him aman 
of all work from some farm in his every-day dress, in- 
formed him that he was 1n the place designed for law- 
yers only, requesting him to take a seat outside with 
the spectators. Grover assured him that he wasa 
lawyer. Declining to believe this, the sheriff was on 
the point of resorting to more urgent measures for the 
removal of the intruder, when the late Governor 
Young, who knew Grover, informed the official that 
he was addressing Martin Grover. ‘‘ What, the rag- 
ged lawyer?” asked the sheriff. ‘It is Mr. Grover, 
from Angelica, and he is a very eminent lawyer,’’ said 
Young. “Then why don’t he dress like an eminent 
lawyer?’’ muttered the sheriff as he was leaving the 
bar. 

When, in 1845, Judge Grover took his seat in Con- 
gress, he was un object of general interest. But he 
had learned the truth of the Roman poet, Juvenal’s 
remark, pluriuma sunt que non andant homines per- 
tuséa dicere lena—* thereare many things which a maa 
in a ragged coat dare not say’’—and few members of 
the twenty-ninth Congress were more tastefully 
dressed than Judge Grover. 

In the stormy, exciting debates of that Congress he 
took a conspicuous part. His powers in debate ex- 
ceeded the expectation of his friends. A prominent 
feature in his congressional career was his political 
and intellectual independence. As was said of Ed- 


ward Burke, “he leaned on no other man’s under- 
standing, however great, and in the true sense of the 
term, he never borrowed an idea of an image. The 
impression he made was owing, ina great degree, to 
the remoteness of the ideas he brought together, the 
startling novelty and yet justness of his combinations, 





the strong power of his contrasts.’’ He believed, with 
many leading northern Democrats, that the extreme 
limits of justifiable concession to slavery had been 
reached, and he ardently sustained the Wilmot pro- 
viso. In the memorable discussion on Dixon H. Lewis’ 
motion to strike the proviso from the original resolu- 
tion, Grover greatly exasperated that powerful ad- 
herent of the nullifying doctrine of Calhoun. 

When Grover was addressing the House in support 
of the proviso Lewis rose in his place, exclaiming, ‘I 
desire to say to the gentleman that the principles he 
is advocating will compel the south toa course that 
will astound him and all adherents to such incendiary 
sentiments!” ‘* May I ask what the gentleman thinks 
the south will do?” asked Grover. ‘‘It will dissolve 
the Union, sir!” ‘‘ Dissolve the Union, will you? 
Let me tell the gentleman, and all the south, that 
when the the south attempts to dissolve the Union, 
the southern people, after an awful drubbing, will find 
out that the Union is of a great deal more consequence 
to them than they are to the Union.” 

Denunciatory cries, threatening gestures and hisses 
on one side of the House, cheers and applause on the 
other, followed this bold and somewhat prophetic re- 
tort. 

As politicians, Church and Grover knew how to 
“catch the tunes of the times;” both exercised a 
controllinginfluence on public opinion and affairs. 
But their manner of doing this widely differed. 
Church, while attaining this object, gained the re- 
spect and confidence of the people. Apparently he 
did not exert the skill of the politician, but wielded 
the influence of a patriot. Grover compelled the 
attention and support of the people by his versa- 
tility and singular knowledge of *‘ the sovereigns, *’ as 
he always called the people, and his artifice in ap- 
proaching them with the ambiguous, guarded language 
of the schooled politician. He did not possess the 
sincerity of manner and the impressive bearing of 
Church. And yet no man at heart was more sincere, 
more conscientious, more fearless in supporting the 
right, than Martin Grover. It has been alleged that 
he was not a close student, not extensively or deeply 
read in the learning of his profession. This is a mis- 
take. Few men read more industriously, more pro- 
foundly, than Grover. 

In bis student days and in the earlier years of his 
practice, he emphatically ‘‘o’er books consumed the 
midnight oil.”’ Later in life, amid his engrossing pro- 
fessional and judicial duties he found time to devote 
to legal reading and to the more solid literary produc- 
tions. 

His favorite authors were Voltaire, Junius, Swift 
and Pope. We have sometimes thought he drew his 
powers of eloquent vituperation from these writers. 
He used to say that Pope’s attack on the Earl of 
Wharton was not equaled in the language of sarcasm, 
not even by the attack of Junius on Sir William 
Draper or the famous diatribe of Voltaire on Mauper- 
tius, and he defended Voltaire from the charge of in- 
fidelity with singular ingenuity. 

His memory may be compared to a capacious 
store-house. He was a delightful talker. His con- 
versation was blended with flashes of wit and merri- 
ment, and his laugh was electrical. The artist who 
painted his portrait, now in the room of the Court 
of Appeals, by ahappy thought, represents his features 
lighted up and animated in conversation. 

It was one of his faults, however, to engross the 
whole conversation. We recall a remark of the late 
A. P. Lanning, of Buffalo, a particular friend of 
Grover: ‘‘Grover is a fine talker,’ he said, “if you 
will allow him to do all the talking himself, but I 
should like to see the man whose lungs are strong 
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enough to break in upon him when fairly under way 
in his talk.” 

The portrait of Chief Judge Church in the same 
room, not far from Judge Grover's, looks down from 
the “speaking canvass,’ as though intently listening 
to an argument. It is excellent in pose, in execution, 
and in truthful representation of its distinguished orig- 
inal. Around it aie the portraits of the many eminent 
jurists who once occupied the bench of our great court 
of last resort. and who like him, have left the scenes 
ofearth The effect these beautifully executed paint- 
ings produce on the mind is singularly impressive, 
causing the spectator to reverently acknowledge the 
** oracles of art.” 

Judge Grover bad a much more extended experience 
on the bench than Chief Judge Church. As he was 
elected a justice of the Supreme Court in 1857, he had 
been on the bench thirteen years when Church assumed 
his judicial duties. It is no exaggeration to say that 
Martin Grover's judicial career was successful. Asa 
judge at nisi prius, he was happily adapted to the task 
of disentangling complex questions of lawand fact. 
Though he did not escape some criticism, he was very 
popular with a great majority of the members of the 
bar. 

The large number of opinions written by him whena 
judge of the Supreme Court and of the Court of Appeals 
exhibit the extent of his labors; they are marked by a 
sure indication of an elevated mind. Their style is 
plain and succinct. If it is wanting in polish, it is 
strong in argument. His judgment was always open 
to appeal, and be acknowledged no finality in his 
opinions. 

Both Grover and Church regarded the members of 
the bar with greatrespect. Asthe friendsof the court, 
both had great contempt for those who brought dis- 
credit uponit by sharp practice and trickery, but 
Church had a different manner of expressing his con- 
tempt. As he never presided at the Circuit, he saw 
less of sharp practice and trickery in lawyers than 
Grover. 

Grover’s address to his first grand jury impaneled 
at Buffalo was much admired, and it outlined his 
views of the judiciary, the bar and juries. 

“ While the administration of the law flows in pure 
channels; while judges are incorruptible and inde- 
pendent, and are watched by the scrutinizing eyes of 
an enlightened bar, and by the jealous circumspec- 
tion of the people; while jurors continue to know and 
to exercise their high functions with diligence, honor 
and purity, our safety will be beyond the reach of 
demagogues, corrupt politicians and their venal allies 
in Legislatures, who are responsible for the existence 
of the putrid lobbies that surround them.”’ 

The manner of these eminent judges differed on the 
bench. While it cannot be said that Grover was really 
wanting in judicial dignity, his humor, his wit, and 
his overflowing good nature often brought expressions 
that convulsed the bar with laughter. Many of them 
have gone into legal history. Some of them were witty, 
condensed expressions of learning. If counsel indulged 
in too many excursions of eloquence, ifit was apparent 
that he was talking for effect, the manner in which 
Grover would, by some quick, good-natured sarcasm, 
rebuke him was always effective, while it left no sting 
with it. A record of his judicial repartees and humor- 
ous remarks to counsel would fill a volume. 

The manner of Chief Judge Church on the bench was 
amodei of judicial dignity and courtesy. ‘* Whether 
the counsel was eminent or little known, he listened 
with the same attention and respect. He was endowed 
by nature with patience that was never surpassed ; 
patience to hear that which he knew already, that 
which he disapproved, that which he questioned.” 
His opinions will always be regarded as valuable con- 





tributions to legal learning. Though without any dis- 
play of learning, they rank among the most learned 
of modern judicial opinions. As we have seen, 
both Church and Grover went to the bench ardent 
contestants in the political arena — champions of their 
party, fresh from fields of political strife — yet so 
effectually did they ignore the sword and shield of 
partisan warfare, that none of their opinions were 
ever warped by political influence: and their success 
was attained by no sacrifice of integrity or of judi- 
cial independence. Their biographer is spared the 
duty of making unpleasant deductions from their 
characters. Their faults are so easily eliminated that 
they leave no stain; and any candid, truthful review of 
their character is of itself the highest eulogy. To both 
we may apply the Roman maxim, sed sine labe decus ; 
honor without stain. 


L. B. Proctor. 
———__>____—_—— 


CONSTITUTIONAL LAW— EXCISE— LOCAL 
OPTION. 
GEORGIA SUPREME COURT, MAY, 1887. 


MENKEN V. CITY OF ATLANTA. 


. As long as the owner of liquors retains possession of them, 
intending to deliver them on an uulawful contract of sale, 
such possession is within a municipal ordinance which 
prohibits the keeping of such liquors for unlawful sale. 

An agent having the actual possession, and participating in 
the unlawful purpose is equally guilty with his principal. 

. That the offender will be liable to prosecution under a 
statute for unlawful selling, when the sale is consum- 
mated, will not hinder his being punished under the ordi- 
nance for keeping for unlawful sale. 

. The local option legislation of this State being constitu- 
tional as a valid exercise of the police power, it follows 
that the incidental effect upon the value of property, 
such asa brewery and its fixtures, resulting from the 
inability of the owners to adjust their old business to the 
new law, isdamnum absque injuria. The law does not 
take or damage their property for the use of the public, 
but only prevents them from taking or damaging the 
public for their use. 

. Theexpress saving of vested rights in the local option act 
embraces previously acquired rights to sell by virtue of 
license already taken out and paid for, but comprehends 
no right either to obtain new license, or to sell without 
license, whether on the part of natural persons or cor- 
porations. The act is nota scheme for stopping the sale 
of liquors by natural persons, but leaving the business to 
be carried on by chartered companies 


Bueck.ey, C. J. The statute of this State known as 
the local option law was passed September 18, 1885. 
Session Laws 1884-5, p. 121. It took effect in Fulton 
county, the county in which the city of Atlanta is 
located, as the result of a popular election held fur that 
county, as the act prescribes. 

The act declares, under certain penalties, that “it 
shall not be lawful for any person within the limits of 
such county to sell or barter for valuable consideration, 
either directly or indirectly, or give away or induce 
trade at any place of business, or furnish at other 
public places any alcoholic, spirituous, malt or intoxi- 
cating liquors, or intoxicating bitters, or other drinks 
which if drank to excess will produce intoxication.” 
The manufacture, sale and use of domestic wines or 
cider, the sale of wines for sacramental purposes, and 
the sale or furnishing by licensed druggists of pure 
alcohol for medical, art, scientific and mechanical 
purposes are excepted from the operation of the stat- 
ute, save that wines or cider shall not be sold by retail 
in bar-rooms. 

This act being in force, the city of Atlanta, on the 
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2st of June, 1886, by the mayorand general council, 
passed an ordinance declaring “‘ that on and after the 
first day of July, 1886, any person, firm or corporation 
who shall keep for unlawful salein any store, house, 
room, Office, cellar, stand, booth, stall, or other place, 
any spirituous, fermented or malt liquors, shall on 
conviction be punished by fine not exceeding $500 or 
imprisonment not exceeding thirty days, either or 
both, in the discretion of the court.”’ 

Menken, the plaintiff in error, was tried, convicted 
and fined for a violation of this ordinance, in Septem- 
ber, 1886, upon a chargeof keeping for unlawful sale 
spirituous and malt liquors. He petitioned the judge 
of the Superior Court in due form, for a writ of 
certiorari, which was denied, and this denial is the 
error assigned. : 

At his trial in the municipal court, Menken made 
affidavit of certain alleged facts, which affidavit the 
prosecution conceded to be true. The material con- 
tents of the affidavit were substantially as fullows: 

When arrested, Menken was acting as agent of the 
Atlanta City Brewing Company, a corporation organ- 
ized under a charter from the Legislature authorizing 
it to manufacture and sell malt liquors. As such agent 
he was in possession of bottled beer which he was de- 
livering at the residences of citizens of Atlanta for 
private use of such citizens, in quantities of a quart 
and more. The beer was the property of the corpora- 
tion, and he was acting simply as its hired agent. The 
charter of the corporation was granted long before the 
passage of the local option law. Under this charter 
several years ago, and whilst it was lawful to manufac- 
ture and sell malt liquors in the city of Atlanta and 
elsewhere in Georgia, the corporation invested in its 
beer manufactory $125,000, to-wit: real estate, $3,100; 
buildings, $18,000; bottling bouse and machinery, 
$7,000; vaults, $50,000; vats and tanks, $15,000; springs, 

2,000; general machinery, $20,000; kegs and half 
barrels. $9,900. This largeinvestment is so specialized 
and localized that it is available alone at the place 
where the brewery is situated and for the one special 
business. Except for the brewing business, the whole 
property, though costing $125,000, is uot worth more 
than $16,000. A brewing business in Atlanta cannot 
be conducted so as to compete with establishments of 
the west without a market for fresh beer in and near 
the city, and the course of dealing is such that sales, 
even on orders for shipment by railway, have to be 
consummated within the city, if made at all. To pro- 
hibit delivery of beer in the city will necessarily stop 
the business of the corporation, and take from it and 
its stockholders their property, to the value of over 
$100,000. 

In addition to what Menken stated in his affidavit, 
it appeared that he was arrested while in the act of 
delivering some bottles of beer at the house of one 
Bliley, in the city of Atlanta, and that he had already 
cold the same to Bliley. Bliley himself, testified that 
he purchased a number of bottles of beer from the 
Atlanta City Brewery, which he ordered delivered at 
his house, and that afterward delivery was made ac- 
cordingly. 

1. Though the accused was not the owner of the malt 
liquors in which he dealt, we may for the present treat 
him as owner, and consider the question of agency 
afterward. It does not appear from his affidavit 
whether his occupation was only to deliver on past 
orders or whether it was partly that and partly to ob- 
tain orders and deliver at the time of receiving them. 
Of course, his affidavit is to be construed most strongly 
against him, as to any thing which ought to have been 
denied, or which naturally would have been denied, if 
not true. The testimony outside of his affidavit shows 
with reasonable certainty that in one instance they 





took the order, and made the delivery afterward. But 
treat the case in either aspect. Ifhe had possession of 
these liquors to deliver them in the city on future 
orders, it would be possession for unlawful sale, and 
if to deliver on past orders, it would be possession for 
the consummation of unlawful sale. The title to beer 
ordered in a city for family use would not pass until 
actual delivery to the customer, unless delivery were 
dispensed with by express contract. Certainly it 
would not pass where the seller undertook to make 
delivery at the residence of the buyer. Destruction 
of the article whilst on the way would be the loss of 
the seller, and any conversion of it or injury done to 
it by another, would give the seller aright of action, 
but none tothe buyer. Solong asthe owner retains 
possession for the purpose of consummating a sale, 
past or future, he should be regarded as keeping the 
article for sale. The property is his, the possession his, 
and they remain his until delivery is made in pursu- 
ance of the contract of sale. Accordingly, we hold | 
that so long as the owner of liquors retains possession 
of them, intending to deliver them onan unlawful 
contract of sale, such possession is within a municipal 
ordinance which prohibits the keeping of such liquors 
for unlawful sale. 

2. That the accused was not the owner, but only the 
hired agent of the owner is no excuse for him. The 
agent’s possession is that of the owner; and if the 
agent participate in the unlawful purpose, he is 
equally guilty with his principal. In dealing with 
crime the law gives no heed toa pleaof agency. In 
criminal transactions all voluntary agents are accom- 
plices. 

3. The position of counsel that the city cannot, with 
or without an ordinance for the purpose, punish as an 
offense against the municipality any thing which by 
statute is an offense against the State, is quite sound. 
But the statute, though it makes the unlawful sale of 
liquors an offense, does not make the keeping of them 
for unlawful sale an offense. The ordinance does the 
latter but not the former. It hovers on the margin of 
the statute, and no where overlaps the text. If there 
is keeping for unlawful sale the ordinance is violated, 
whether any sale is made or not. In case a sale ensues, 
the statute is also violated; but this does not cancel 
the violation of the ordinance. An offense committed 
against one jurisdiction cannot be wiped out by com- 
mitting another against another jurisdiction. The 
only object of the ordinance is to prevent preparation 
for violating the statute. It would be singular if those 
who prepare but go no further, could be punished 
under the ordinance, while those who prepare and then 
go on to violate, could not. Sotorule would be like 
holding that to carry a pistol] concealed is an offense 
only when there is nobody shot. That an offender 
will be liable to prosecution under the statute for un- 
lawful selling, when a sale is consummated, will not 
hinder his being punished under the ordinance for 
keeping for unlawful sale. Mayson v. The City of 
Atlanta, Nov. Term, 1886. 

4. If it has not been heretofore sufficiently decided, 
we decide now that the local option legislation of this 
State is constitutional as a valid exercise of the police 
power. Historically considered, there is uo subject 
more completely amenable to this power than the 
sale of intoxicating liquors. Georgia is upon record 
as being familiar with the exercise of the power, both 
before and since the Revolution. Her governing 
authorities long ago branded distilled spirits as 
‘*dangerous”’ to the public, and even malt liquors 
have from the dawn of herhistory been subjected to 
some degree of public control. 

Oglethorpe, the founder of the colony, was instru- 
meutal in procuring the passage of an act ‘‘to pre- 
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hibit the importation and sale of rum, brandy, and 
other distilled liquors within the limits of Georgia.” 
As early as November, 1733, the common council, 
“resolved that the drinking of rum in Georgia, be 
a'solutely prohibited, and that all which shall be 
brought there be staved.’’ Jones’ History, vol. 1, p. 
189. Amongst the inducements held out by the trus- 
tees, iu 1735, to attract emigration to the province, 
was the following: ‘‘ Negroes and rum are prohibited 
to be used in the said colony.’’ Id. 19. A curious 
and minute observer, writing of Savannah says: ‘They 
have some iaws and customs peculiar to Georgia, oue 
is that all brandies and distilled liquors are prohibited 
under severe penalties; another is that no slavery is 
allowed, nor negrves.”’ Id. 220. It seems that the 
policy of excluding negroes and rum continued until 
1749, and was then abandoned under a strong pressure 
from the inbabitants. Id. 419-427. These two “cou- 
trabands ” being admitted into the colony, it svon be- 
. came necessary to regulate their intercourse with each 
other, and it was provided by statute that any person 
selling to a slave without the consent of his owner or 
manager, beer or any spirituous liquors was subject to 
a fine of twenty shillings for the first offense, and 
double that amount for the second. Id. 482. It should 
be stated that during the period of exclusion, the 
authorities placed no restriction upon the moderate 
use of English beer and the wines of Madeira. ‘“* With 
these the trustees’ stores at Savannah were regularly 
supplied, and the magistrates there were empowered 
to grant licenses for retailing beer both of foreign 
manufacture and home brewing.’’ Id. 189. 

Thus much for the exercise of the police power over 
the liquor traffic under the early colonial government. 
I turn now to an act passed by this State in December, 
1791, the sixteenth year of Independence, found in 
Watkins’ Dig. 453. This act provides that ‘‘any per- 
son wishing to keep a tavern or house of entertain- 
ment shall petition the justices of the inferior court 
held for the county where such petitioner resides, and 
the court to whom such petition shall be exhibited 
shall thereupon consider the convenience of such place 
intended for a tavern, and having regard to the ability 
of such petitioner to keep good and sufficient accom- 
modation for travellers their horses and attendants, 
may at their discretion grant alicense to such person 
or persons, for the term of one year next ensuing the 
date of such license, and from thence to the next 
inferior court held for the said county, and no longer; 
which license, upon petition, may be renewed from 
year to year. if the court think proper.’ The act then 
goes on to require the recipient of a license to enter 
into bond with security; to require the justices of the 
inferior court to establish annually the rates and prices 
to be paid at taverns for liquors, diet, lodging, prov- 
ender, stabling and pasturage; and to prescribe a pen- 
alty or forfeiture for demanding and receiving prices 
above the rates so established. It then provides *‘ that 
if any person shall presume to keep a tippling house, 
or retail liquors, or sell by retail any wine, beer, cider, 
brandy, rum, or other spirits, or any mixture of such 
liquors, in any house, booth, arbor, stall or other place 
whatsoever, without license first obtained as afore- 
said, he or she so offending and being thereof convic- 
ted, shall forfeit and pay the sum of ten pounds, one- 
half to the informer and the other to the use of the 
county. Provided always, that nothing herein con- 
tained shall extend to prohibit any merchant from 
retailing liquors not less than one quart; nor to pre- 
vent any planter or other person from disposing of 
such brandy, rum or whiskey, as they may make from 
their own grain, orchards, or distilleries, so that 
it be not soldin aless quantity than one quart, nor 
drank or intended to be drank at the house. *tore 





or plantation where the same shall be so sold, ex- 
cept in the counties of Chatham, Liberty and Effing- 
ham, wherein it shall not be lawful for any merchant 
to dispose of any quantity less than one gallon.’’ The 
fee for each license is fixed at two pounds, to be paid 
by theapplicant. The act concludes with a repealing 
clause as to all prior acts on the same subject, and 
adds a proviso saving to the corporations of Savannah 
and Augusta the sole regulation and power of govern- 
ing and directing taverns and granting licenses within 
their several jurisdictions. TThisact, by its whole 
tenor aud tone, is assertive of plenary power over its 
subject.matter. It confines to licensed innkeepers the 
right to sell in quantities less than one quart; it de- 
uies to all others, except merchants and producers, the 
right to sell at all by retail, it denies to producers the 
right to sell at all for consumption on the premises 
where sale is made; it discriminates between places in 
fixing the minimum quantity which merchants are 
allowed to sell, limiting the quantity to one gallon in 
three counties, and to one quart in the other counties 
of the State; and it leaves to the corporate authorities 
of Savannah and Augusta complete local jurisdiction, 
so far as sale at taverns in these cities is concerned. 
Observe also that the mild beverages, wine, cider and 
beer, are embraced in this act, as weil as the more 
fiery fluids, brandy, rum, whiskey, etc. 

The licensed sale of liquors continued to be a branch 
of the hotel business exclusively, until 1809. In that 
year the Legislature provided that an applicant might 
obtain license to retail liquors without being obliged 
to keep other public entertainment. Prince's Dig. 
840. Whilst various other modifications of the old 
act of 1791 have been made, yet the Legislature of this 
State has ever held, and still holds, with a firm and 
steady hand, police control over intoxicating liquors. 
Several public and numerous local acts on the subject, 
of more or less importance, might be cited, but it is 
unnecessary. Until recently, the tendency has been 
to tolerate liquors and temporize with their mis- 
behavior, but now there is a disposition to turn most 
of them once more out of the State. The local option 
law is the result, aud it simply empowers each com- 
munity to protect itself, not indeed against the pres- 
ence or consumption of liquors, but against the sale or 
distribution of them within the given locality. In the 
nature of things, this cannot be done without affect- 
ing unfavorably the business interest of the makers of 
the proscribed articles, aud of those who deal in them. 

According to the record before us, the effect upon 
the Atlanta City Brewing Company has been calami- 
tous in the extreme. Out of an investment of $125,000, 
the loss of the company bas aggregated over four-fifths 
of that amount or will do so if the law is upheld and 
enforced. We treat the record, in this respect, as im- 
porting verity for the purposes of a decision of the 
case. Moreover, we make no question, as corporations 
can only carry on their business through officers and 
agents, that the plaintiffin error can avail himself of 
this loss as a defense to the same extent (no more and 
no less), as the corporation might, were ita natural 
person and under alike penal charge. It is quite cer- 
tain that the law makes no provision for compensating 
the corporation for this immense loss or any part of it, 
and on that account, the constitutionalty of the act is 
denied. The provisions of the Constitution of the 
United States which it issupposed to violate are as 
follows: ‘‘ Nor shall any person * * * be deprived 
of life, liberty or property without due process of law. 
Nor shall private property be taken for public use 
without just compensation. Nor shall any State de- 
prive any person of life, liberty or property without 
due process of law.’’ And those of the State of Georgia 
(in ‘addition to a provision like the first one above 
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cited), are as follows: ‘‘ Private property shall not be 
taken or damaged for. public purposes without just 
and adequate compensation being first paid.’”’ 

Has the corporation been deprived of its property ? 
Or has its property been taken? Or has its property 
been damaged? If these questions can all be answered 
in the negative, the objection fails. Of course, the 
deprivation, the taking, the damaging, must bein a 
legal sense, not in a loose popular sense; and the in- 
quiry is about the brewery, not the beer. Where there 
is no deprivation of title, or of possession, or of use (in- 
cluding the jus disponendi), it cannot be said with 
legal propriety that the owner is deprived of his prop- 
erty. Here there is no invasion or abridgment of the 
title, possession or use of this brewery, or the right to 
dispose of it. All these stand and remain precisely as 
they were before the law complained of was enacted. 
This being so, the question as to deprivation must be 
answered in the negative. For the same reason, the 
question as to taking must also be answered in the 
negative. Taking is only one mode of deprivation. 
Nothing can be more manifest, than that none of the 
plant or investment of this corporation, real or per- 
sonal has been taken. 

The remaining question is, whether the property 
has been damaged within the true intent and meaning 
of the State Constitution? There has been no pbysi- 
cal interference with the brewery, no trespass or tort 
upon it, no change in its physical surroundings, or in 
the means of ingress and egress. It is as sound and 
complete in every respect, and as fit for enjoyment, 
use and disposition with this law in force as it would 
be without it. No doubt its value is greatly impaired, 
and impairment of value is often the essence of legal 
damage. No doubt too, that the impaired value of 
this property is a remote consequence of the law, and 
that were the law repealed the value would be rein- 
stated as it was before. But while to lessen the value 
of property by changing its physical condition, or by 
subjecting it directly to new physical conditions of a 
hurtful character is to damage it, to reduce its value 
indirectly and incidentally by the casual effects of a 
law passed fora wholly different object, is not to 
damage it, within any legal or constitutional sense of 
the term. Rarely, perhaps, does any new law which 
acts with vigor upon commerce, local or general, fail 
to impair the value of more or less property. Surely 
the damage clause in our new Constitution was not 
intended to make the State or the Legislature an in- 
surer against all shrinkage of values that might result 
from the passage of laws intended for the public good, 
Can it be seriously thought that the State must liter- 
ally pay its way to the establishment of a sound and 
wholesome system of internal police and public order? 

The local option law rests in no degree upon the 
power of eminent domain. It does not contemplate 
either the taking or the damaging of any thing. It is 
an exercise of the police power of this Commonwealth, 
pure and simple. The incidental effect upon the value 
of this brewery and its fixtures result not from any 
interference with the property but solely from the in- 
ability of the Owners to adjust their old business 
to the new law. These effects if they can be called 
damage at all, are damnum absque injuria. The law 
does not take or damage the property of these owners 
for the public use, but only prevents them to a certain 
limited extent, from taking or damaging the public 
for their use. This is their real grievance, and for 
that they have no remedy. Where business and law 
conflict it is the business that must give way, not the 
law. 

5. A question raised on the construction of a par- 
ticular clause of the act, remains to be considered. It 
is the clause, in the fourth section, which saves vested 
rights. The rights contemplated, we think, are pre- 





viously acquired rights to sell by virtue of license 
already taken out and paid for. The saving comprehends 
no right either to obtain new license after the act has 
gone into effect, or to sell without license, whether on 
the part of natural persons or corporations. The act 
is not aschemefor stopping thesale by natural per 
sons, and leaving the traffic to be carried on by char- 
tered companies. The charter of this company was 
granted in 1876, and was therefore subject to modifica- 
tion, as declared in the Code, § 1682. 
Judgment affirmed. 


—_——~_oe___“_—__ 


CRIMINAL LAW — CONSPIRACY — BOYCOT- 
TING. 
VERMONT SUPREME COURT, MAY 4, 1887. 


STATE V. STEWART. 


If two or more persons combine to prevent, by violence and 
intimidation, an employer from retaining or employing 
certain persons, or employees from entering into his ser- 
vice, it is a criminal conspiracy at common law.* 


NDICTMENT for conspiracy. Heard on demurrer 
and motion to quash. The opinion states the case: 


Bates & May, for respondents. 


Marshall Montgomery, State’s attorney, H. C. Ide 
and Alex. Dunnett, for State. 


Powers, J. Although authorities can be found that 
lay down the rule that felonies and misdemeanors, or 
different felonies cannot be joined in the same indict- 
ment, still the rule in this and most of the States is 
otherwise. 

It is always and everywhere permissible for the 
pleader to set forth the offense he seeks to prosecute 
in all the various ways necessary to meet the possible 
phases of evidencethat may appear at thetrial. If 
the counts cover the same transaction, though involv- 
ing offenses of different grade, the court has it in its 
power to preserve all rights of defense intact. Com- 
monwealth v. McLaughlin, 12 Cush. 612; State v. Lin- 
coln, 49 N. H. 464; State v. Smalley, 50 Vt. 736; State 
v. Thornton, 56id. 35; Rex v. Ferguson, 2 Stark. 489. 
Moreover the motion to quash is addressed to the 
discretion of the court, and its refusal is not the sub- 
ject of revision here. Commonwealth v. Eastman, 1 
Cush. 189; Commonwealth v. Ryan, 9 Gray, 137; 1 
Whart. Crim. Law, § 519. 

The respondent’s counsel argue that the first and 
second counts do not cover the offense of criminal 
conspiracy at common law. But we think, upona 
careful examination of the English and American 
cases cited in argument, and we suspect that none have 
been overlooked on either side, that it is clearto a 
demonstration, that a combination of the character 
set forth in these counts was a conspiracy at the com- 
mon law; and further, that the subject-matter of the 
offense being the same in this country as in England, 
namely, an interference with the property rights of 
third persons, and arestraint upon the lawful prosecu- 
tion of their industries as well as an unlawful control 
over the free use and employment by workmen, of 
their own personal skill, and labor, at such times, for 
such prices, and for such persons, as they please, the 
common law of England is ‘‘ applicable to our local 
situation and circumstances ” in this behalf, and is, 
therefore, the common law of Vermont. 

In England and here it is lawful, and it may be 
added commendable, for any body of men to associ- 
ate themselves together for the purpose of bettering 


*See 35 Alb. L. J. 208: 224; 348. 
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their condition in any respect, financial or social. The 
very genius of free institutions invites them to higher 
levels and better fortunes. They may dictate their 
own wages, fraternize with their own associates, choose 
their own employers, and serve man and mammon ac- 
cording to the dictates of their own conscience. 

But while the law accords this liberty to the one, it 
accords a like liberty to every other one; and all are 
bound to so use and enjoy their own liberties and priv- 
ileges as not to interfere with those of their neighbors. 

All the legislation in England and America has been 
progressively in the direction of according to laborers 
the enjoyment of equal rights with others. The early 
English statutes, beginning with the middle of the 
fourteenth century, are to be read in the light of the 
civilization of that day, and their provisions, to us of 
the nineteenth century, harsh, illiberal and tyrannical, 
were but the reflex of the prevalent notions of class 
distinctions that shaped and guided the social and 
political policy of those days. 

From time to time, however, down to 1875, this 
legislation has been liberalized and christianized, and 
to-day, in England or here, workmen stand upon the 
same broad level of equality before the law with all 
sther vocations, professions, or callings whatsoever, 
respecting the disposition of their labor and the 
advancement of their associated interests. 

There as here itis unlawful for employers wrong- 
fully to coerce, intimidate or hinder the free choice 
of workmen in the disposal of their time and talents. 
There as here it is unlawful for workmen wrongfully 
to coerce, intimidate or hinder employers in the 
selection of such workmen as they choose to employ. 
There as here no employer can say toa workman he 
must not work for another employer; norcan a work- 
man say to an employer he cannot employ the service 
of another workman. 

By the law ot the land these respondents have the 
most unqualified right to work for whom they please, 
and for snch prices as they please. By the law of the 
land O’Rourke and Goodfellow have the same right. 
By the same law the Ryegate Granite Company has 
the right to employ the respondents or O’ Rourke on 
such terms as may be mutually agreed upon, with- 
out let, hindrance or dictation from any man or body 
of men whatever. 

Suppose the members of a bar association in Caledo- 
nia county should combine and declare that the re- 
spondents should employ no attorney, not a member 
of such association, to assist them in their defense in 
this case, under the penalty of being dubbed a *‘ scab,” 
and having his name paraded in the public press as 
unworthy of recognition among his brethren, and 
himself brought into hatred, envy and contempt, 
would the respondents look upon this as an innocent 
intermeddling with their rights under the law? The 
proposition has only to be stated to disclose its utter 
inconsistency with every principle of justice that 
permeates the law under which we live. 

If such conspiracies are to be tolerated as innocent, 
then every farmer in Vermont, now resting in the con- 
fidence that he may employ such assistance in carry- 
ing on his farm as he thinks he can afford to hire, is 
exposed to the operation of some such code of law in 
the framing of which he had no voice, and upon the 
terms of which he has no veto, and every manufacturer 
is handicapped by a system that portends certain de- 
struction to his industry. If our agricultural and 
manufacturing industries are sleeping upon the fires of 
a volcano liable to eruption at any moment it is high 
time our people knew it. But happily such is not the 
law, and among English-speaking people never has 
been the law. The reports, English and American, 
are full of illustrations of the doctrine that a combina- 
tion of two or more persons to effect an illegal purpose 





either by legal or illegal means, whether such purpose 
be illegal at common law or by statute, or to effect a 
legal purpose by illegal means, whether such means be 
illegal at common law or by statute, is a common-law 
conspiracy. Such combinations are equally illegal 
whether they promote objects or adopt means that are 
per se indictable, or promote objects or adopt means 
that are per se progressive, immoral or wrongfully 
prejudicial to the rights of others. 

If they seek to restrain trade or tend to the destruc- 
tion of the material prosperity of the country they 
work injury to the whole public. 

These propositions are the clear deductions of the 
cases cited in argument and breath aspirit of equality 
and justice that must commend itself to every intelli- 
gent mind. 

Counsel have cited to us no case in which it bas been 
ruled that this crime of conspiracy does not exist at 
the common law. , 

We are referred to Mr. Wright’s clever monograph 
upon criminal conspiracies, wherein. the author, 
though not denying that conspiracies to injure indus- 
tries and against the free exercise of one’s calling ac- 
cording to his own choice, were held to be criminal at 
the common law, still attempts to throw doubt upon 
the basis upon which the doctrine rests. 

But in 1 Hawkins’ Pleas of the Crown, chap. 27, 
§ 2 (a book of great authority; 2 Russell Crimes, 
674) it is laid down ‘‘ that all confederacies whatsoever 
wrongfully to prejudice a third person are highly 
criminal at common law;”’ and in 2 Wharton’s Crimi- 
nal Law, § 2322, it is said that ‘‘a combination is a 
conspiracy in law whenever the act to bedone hasa 
necessary tendency to prejudice the public or oppress 
individuals by unjustly subjecting them to the power 
of the confederates, and giving effect to the purposes 
of the latter, whether of extortion or mischief.’? And 
the same proposition in one form of expression and 
another is laid down in 2 Bish. Crim. Law, § 172; and 
in Desty Crim. Law, $11; and in3 Chit. Crim. Law, 
1138; and in Archbold Crim. Prac. and Pl. 1830. And 
it was said by Denman, C. J., in Queen v. Kenrick, 5 
Q. B. 491: “It was contended in the first place that 
the third count was bad by reason of uncertainty as 
giving no notice of the offense charged. The whole 
law of conspiracy as it has been administered at least 
for thelast hundred years has been thus called in 
question ; for we have sufficient proof that during that 
period any combination to prejudice another unlaw- 
fully has been considered as constituting the offense 
so called. The offense has been held to consist in the 
conspiracy and not in the actscom mitted for carrying 
it into effect, and the charge has been held to be 
sufficiently made in general terms describingan un- 
lawful conspiracy to effect a bad purpose,’”’ and Baron 
Rolfe, in Reg. v. Selsby, 5 Cox Crim. Cas. 495, and 
Tindal, C. J., in Reg. v. Harris, 1 Car. & Marsh. 661; 
and Crompton, J., in Hilton v. Eckersley, 6 E. & B. 47; 
and Grove, J.,in Rex v. Hawboy,6 T. R. 619; and 
Lord Mansfield, in Rex v. Eccles, 1 Leach Crown Cas. 
274; and Hill, J.,in Walsby v. Anley, 3E. & E. 516: 
and Campbell, C. J. in Reg. v. Rowlands, 17 A.& E. 
671; and Baron Bramwell, in Reg. v. Druitt, 10 Cox 
Crim. Cas. 592; and Brett, J., in Reg. v. Bunn, 12 id. 
316; and Malins, V. C., in Springhead Co. v. Riley, L. 
R., 6 Eq. 551; and Coleridge, C. J., in Mogul S. S. Co. 
v. McGregor, 15 Q. B. Div. 476; and Shaw, C. J., in 
Commonwealth v. Hunt, 4 Metc. 111, 128; and Caton, 
J., in Smith v. People, 25 011.17; and Gibson, C. J., in 
Commonwealth v. Carlisle, Jour. Jur. 225; and Chap- 
man, C.J., in Carew v. Rutherford, 106 Mass. 1, have 
all added their indorsement of the doctrine advanced 
as early as the work of Hawkins, supra, andit is 
manifest that we are compelled to forsake the litera- 
ture.of doubt and to cleave unto that of authority. 
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See, also, Rex v. Ferguson. 2 Stark. N. P. 489; Rea v. 
Bykerdike, 1 N. & R. 179; People v. Fisher, 14 Wend. 
9; Snow v. Donaldson, 32 N. J. L. 151; Snow v. 
Wheeler, 113 Mass. 186; State v. Noyes, 25 Vt. 415; 
State v. Burnham, 15 N. H. 396; Morris Coal Co. v. 
Barclay Coal Co., 68 Penn. St. 173. 

Vice-Chancellor Malins, in the case cited supra, states 
the law of the subject in brief but intelligible words: 
“ Every man is at liberty to enter into a combination 
to keep up the price of wages, but if he enters into a 
combination for the object of interfering with the 
perfect freedom of action of another man, it is an 
offense not only at common law, but under act 6 
George LV., chapter 129.” 

The principle upon which the cases, English and 
American, proceed is, that every man has the right to 
employ his talents, industry and capital as he pleases, 
free from the dictation of others; and if two or more 
persons combine to coerce his choice in this behalf it 
is a criminal conspiracy. The labor and skill of the 
workman, be it of high or low degree, the plant of the 
manufacturer, the equipment of the farmer, the in- 
vestments of commerce, are all in equal sense prop- 
erty. If men by overt acts of violence destroy either 
they are guilty of crime. The anathemas of a secret 
organization of men, combined for the purpose of con- 
trolling the industry of others by a species of intimi- 
dation that works upon the mind rather than the 
body, are quite as dangerous and generally altogether 
more effective than acts of actual violence. And while 
such conspiracies may give to the individual directly 
affected by them a private right of action for damages, 
they, at the same time, lay a basis for an indictment 
on the ground thatthe State itself is directly con- 
cerned in the promotion of all legitimate industries 
and the development of all its resources, and owes the 
duty of protection to its citizens engaged in the exer- 
cise of their callings. The good order, peace and gen- 
eral prosperity of the State is directly involved in the 
question. 

In the case at bar the third and fourth counts set 
forth more particularly the methods adopted by the 
respondents to interfere with the prosecution of its 
business by the Ryegate Granite Works. They charge 
the respondents with an intent to prevent the prose- 
cution of the work of that company by threatening 
O’ Rourke, Goodfellow and others that the Ryegate 
Granite Works were “ scab shops,’”’ and all workmen 
therein were ‘* scabs,”’ and their names would be pub- 
lished in the ** scab ”’ list in the Granite Cutters’ Jour- 
nal, and that they would be shunned and not allowed 
to work with other granite cutters, and would be dis- 
graced in the craft, etc.; by all of which O’ Rourke, 
Goodfellow and others were frightened and driven 
away from said shop. 

The exposure of a legitimate business to the control 
of an association that can order away its employees 
and frighten away others that it may seek to employ, 
and thus be compelled to cease the further prosecution 
of its work, isa condition of things utterly at war 
with every principle of justice and with every safe- 
guard of protection that citizens under our system of 
government are entitled to enjoy. The direct ten- 
dency of such intimidation is to establish over labor 
and overall industries a control that is unknown tothe 
law, and that is exerted by a secret association of con- 
spirators, that isactuated solely by personal considera- 
tions, and whose plans, carried into execution, usually 
result in violence and the destruction of prop- 
erty. 

That evils exist in the relations of capital and labor, 
and that workmen have grievances that often times 
call for relief are facts that observing men cannot deny. 
With such questions, we, as a court, have uo function 








to discharge further than to say that the remedy can- 
not be found in the boycott. 
(Omitting question of form of pleading.] 


Affirmed. 
————__>—__——— 


CONSTITUTIONAL LAW— COMMUNICATED 
FIRES— RAILROAD. 
SUPREME COURT OF ERRORS OF CONNECTICUT, 
DECEMBER 23, 1886. 


GRISSELL Vv. Housatonic R. Co. 


A statute making railroad companies liable in damages for 
fires communicated by their locomotives where the owner 
of the property injured is not guilty of contributory neg- 
ligence, is not unconstitutional as denying to such corpo- 
rations the equal protection of the laws, or as taking their 
property without due process of law, or as impairing the 
rights given them by their charters to use fire, steam and 
locomotive engines. 


opinion states the case. 


M. W. Seymour and H. H. Knapp, for appellant. 
J.S. Turrill, for appellee. 


Loomis, J. This action is founded on the statute of 
1881 (Sess. Laws 1881, ch. 92), the first section of which 
is as follows: ‘‘ Where an injury is done to a building 
or other property of any person or corporation by a 
fire communicated by a locomotive engine of any rail- 
road corporation, without contributory negligence on 
the part of the person orcorporation entitled to the 
care and possession of the property injured, the said 
railroad corporation shall be held responsible in dam- 
ages to the extent of such injury to the person or cor- 
poration so injured; and any railroad corporation 
shall have an insurable interest in the property for 
which it may be so held responsible in damages along 
its route, and may procure insurance thereon in its 
own behalf.” 

The plaintiff was the owner and possessor of land ad- 
joining the defendant’s railroad track in the town of 
New Milford, and certain of its fences, growing trees, 
and herbage thereon were destroyed by fire communi- 
cated by the defendant’s locomotive engine. There 
was no contributory negligence on the part of the 
plaintiff, and he brought this suit to recover damages 
for the injury received, and obtained a verdict in his 
favor in the court below. The defendant gives six dis- 
tinct reasons for his appeal to this court, but none of 
them can avail to set aside the plaintiff's verdict if the 
statute is valid, and can be construed to cover the 
property injured. Our discussion therefore will be 
confined essentially to these two points: 

1. Is the statute avalidone? The defendant’s coun- 
sel in this argument presented a powerful arraignment 
of the statute as denying to railroad corporations the 
equal protection of the laws, in that it makes them 
liable for the consequences of a lawful act without 
any faultor negligence; and as taking away their 
property without due process of law, in that it de 
prives them of a legal defense, and as impairing the 
rights given them by their charters, which authorize 
the use of fire, steam, and locomotive engines, while 
requiring trains to be run for the benefit of the public, 
for the unavoidable consequences of which acts the 
statute makes them liable. 

The several counts in this indictment seem to be 
based principally upon this one principle of the com- 
mon law; that for a lawful, reasonable, and careful 
use of property the owner cannot be made liable. But 
this principle is not so wrought into the Constitution 
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or into the very idea of property, that it cannot be 
departed from by the Legisiature where protection to 
persons or property may require it. 

But the defendant also invokes another principle, 
which it is claimed the statute violates, namely, the 
equal protection of the law. But to give force to 
this objection, it should appear that a burden is cast 
upon railroad corporations from which all others are 
exempt under similar circumstances, There can of 
course be no such inequality if the circumstances are 
radically different. This consideration seems to have 
been ignored in the argument for the defendant, of 
else it was erroneously assumed that the circum- 
stances were similar. Some of the cases cited in be- 
half of the defendant will illustrate the distinction to 
which we refer. 

In Durkee v. City of Janesville, 28 Wis. 464, an act 
had been passed providing that the city of Janesville 
should be holden to pay no costs in any action brought 
against it to set aside any tax assessment or tax deed, 
or to prevent the collection of any tax. The act was held 
void, because it exempted one corporation by name 
from a burden from which no other was exempt under 
like circumstances, and it enabled the city to recover 
its own costs if it recovered judgment, but denied it 
to the other party to the same litigation in case judg- 
ment was recovered against the city. 

So in Ohio & M. R. Co. v. Lackey, 78 Ill. 55, an Illi- 
nois statute was held unconstitutional and void which 
made the railroad company liable for all the burial 
expenses and coroners’ fees incurred, where any one 
happened to die or be killed in any way in the cars of 
such railroad. This act attempted to make the com- 
pany liable, though a person might die from a mortal 
sickness which was upon him when he entered the 
car, or by his own hand, or in other ways in regard to 
which the company would have no agency whatever, 
The distinction between such a case and the one at bar 
is too manifest to require further comment. 

The only case cited which supports the defendant’s 
position in the least is the case of Zeigler v. South 
Ala. R. Co., 58 Ala. 594, where a statute of that State 
was held unconstitutional which declared that rail- 
road corporations should be liable and make compen- 
sation to the owner for all damage to live stock caused 
by their locomotives or trains, without any reference 
to the skill or diligence with which the train was op- 
erated, unless there was some contributory negligence 
on the part of the owner other than permitting the 
stock to run at large. There might be a difference of 
opinion in different jurisdictions as to the validity of 
such legislation. But assuming for the sake of argu- 
ment that the decision was right, there isan important 
distinction between the two cases. There the animals 
injured were where they ought not to have been— 
trespassers obstructing the defendant’s railroad track, 
directly exposing the defendant’s property to hazard 
and loss; here the property injured was where it 
ought to have been, on the plaintiff's own premises, 
occasioning no hazard to the railroad company. There 
too it was possible for the owner to have kept his 
stock on his own premises, where they would have 
been safe, but here it was not possible for the plaintiff 
to avoid the loss that he suffered by any act of his 
own. 

It is a mistake to suppose that it necessarily tran- 
scends the limits of valid legislation, or violates the 
principle of a just equality before the law, if the one 
using extra-hazardous materials or instrumentalities, 
which put in jeopardy a neighbor’s property, is made 
to pay the risk and bear the loss thereby occasioned, 
if there is no fault onthe part of the owner of the 
property, even though negligence in the other party 
cannot be proved. If the statute should make the 
owner of a vicious domestic animal liable for the dam- 





age it might occasion, without proof of scienter or 
knowledge of its vicious propensity, as required by 
the commun law, we do not think the act would be 
void. Such a statute would only be a new application 
of an ancient common-law principle, that where one 
of two innocent persons must suffer loss from an act 
done, it is just that it should fall on the one who 
caused the loss rather than upon the other, who had 
no agency in producing it, and could not by any means 
have avoided it. 

An ancient statute of this State, which has been 
very often enforced, makes the owner of dogs, or if 
the owner isa minor or on apprentice, the parent, 
guardian or master, liable for all the damage done by 
them, irrespective of any fault or negligence on the 
part of the owner. Gen. Stat., p. 267, §5. Another 
statute (Gen. St., p. 489, § 6) makes one who kindles a 
fire on his own or any land liable for all damage it 
may do if it rans upon the land of another; the proof 
of negligence is not required. We are not aware that 
the validity of any of these statutes has been called in 
question. The dangerous character of the thing used 
isalways to be considered in determining the validity 
of statutory regulations fixing the liability of parties 
so using it. Fire has always been subject to arbitrary 
regulations, and the common law of England was 
more severe aud arbitrary on the subject than any 
statute. In Rolle’s Abridgement (‘Action on the 
Case,”’ B, tit. ** Fire’’) itis said: ‘‘If my fire, by mis- 
fortune, burns the goods of another man, he shall have 
his action on the case against me. If a fire breaks out 
suddenly in my house, I not knowing it, and it burns 
my goods and also my neighbor's house, he shall have 
his action on the case against me. So if the fire is 
caused by a servant or a guest, or any person who en- 
tered the house with my consent, but otherwise if it 
is caused by a stranger who enters the house against 
my will.’ 

It ought perhaps tobe stated that this has not been 
adopted as the common-law rule in the United States, 
In most States we presume there are arbitrary police 
regulatious concerning the transportation or deposit 
of gunpowder. Would the constitutionality of a stat- 
ute be questioned that should make one who deposits 
large quantities of gunpowder or dynamite on his own 
premises, in dangerous proximity to the property of 
another, liable for any loss thereby occasioned to the 
latter without proof of negligence? 

There is no force in the objection that the statute un- 
der consideration unjustly selects only railroad corpo- 
rations to bear the burden of an extraordinary risk. It is 
confined to them because they alone have the privilege 
of taking a narrow strip of land from each owner, with- 
out his consent, along the route selected for the track, 
and of traversing the same at all hours of the day and 
night, and at all seasons, whether wet or dry, with lo- 
comotive engines that scatter fire along the margin of 
the land not taken, thereby subjecting all combustible 
property to extraordinary hazard of loss, and that too 
for the sole profit of the corporation. The argument 
for the defendant is fallaciousin erroneously assum- 
ing that the statute denies to the defendant a good de- 
fense which at common law all others would have un- 
der similar circumstances. 

In Jones v. Festiniog Ry. Co., L. R., 3 Q. B. Div. 733, 
in a suit against an unchartered railway company, it 
was proved by the defendants that all reasonable pre- 
cautions had been taken to prevent the emission of 
sparks from a locomotive engine used by them. Butit 
was held nevertheless that they were liable on the 
ground that the locomotive was a dangerous engine to 
be brought and used by the defendants even upon 
their own premises, and that they must bear the con- 
sequences in case of damage to others. Wharton, in 
his treatise on Negligence (§ 868) lays down the same 
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doctrine as to the liability of unchartered companies 
at common law. How then can it transcend the limits 
of just and valid legislation to attach to chartered 
railroad companies, for doing the same act, under the 
same circumstances, the same liability, where the 
charter, as in this case, is an open ove, expressly made 
subject to all general laws? 

In Hooksett v. Concord R. Co., 38 N. H. 242, where 
the construction of a similar statute was under con- 
sideration, Eastman, J., in giving the opinion of the 
court, used this suggestive language: ‘‘The extraordi- 
nary use of the element of fire, by which the property 
of individuals situated along the lines of railroads be- 
comes endangered beyond the usual and ordinary 
hazard to which it is exposed, no doubt caused the 
Legislature to interfere. * * * By this exposure 
an increased risk of loss of property is caused. The 
risk must be borne by some one, and if the property 
isinsured a larger premium must by paid. Upon 
whom shall this risk fall and this burden rest? Upon 
the owners of the property or upon the corporations 
who make this extraordinary use of the fire?’’ The 
only answer, it seems to us, which a due sense of jus- 
tice can dictate, is the one given iu that case—that the 
responsibility and burden should rest on the corpora- 
tions. No other mode of adjusting this risk can be 
suggested so just toward all parties as this. Before 
the statute, upon taking land for railroad purposes, it 
was possible upon the appraisal to include something 
forthe increased risk to buildings on the land not 
taken, confining it however to the diminished value 
of the remaining property caused by the risk. Pierce 
Railr. 215; In re Utica, etc., R. Co., 56 Barb. 456; Wil- 
mington & R. Co., 60 Penn. St. 374. But it would seem 
extremely difficult to make any just appraisal even on 
this limited basis; and it could have no application to 
buildings afterward placed on the land, nor to build- 
ings which might be destroyed by fire from this source 
on land more remote from the railroad, no part of 
which was taken or appraised, nor to any personal 
property whatever. And it would of course be utterly 
impracticable to assess beforehand damages for prop- 
erty that might be destroyed in the future. 

And here we may suggest that the statute under 
consideration, though often characterized as arbi- 
trary, is really based on a principle quite similar to 
that which allows an assessment in favor of the land- 
owner founded on the risk of fire from the same 
source. In both cases it is assumed that there is a 
risk, and that it is justly placed on the corporation. 
The statute carefully guards the interests of the cor- 
porations by giving them an insurable interest in all 
the property for which they may be made liable, and 
section 4 provides that no appraisal of damages for 
land taken or injured by the location or construction 
of a railroad shall hereafter include any compensation 
for the increased risk to any building outside of such 
location, on account of sparks from the locomotive en- 
gines on such railroad. 

This last provision suggests that the statute is not 
quite so equitable in its application to the defendant 
company, which established its railroad before the 
statute was enacted, as to corporations afterward 
formed. It can of course derive no benefit from this 
provision except as to land it may have taken since 
the enactment of the statute. The record is silent as 
to when the land in question was taken, or whether 
or not any thing was at the time included or claimed 
as damages on account of the risk from fire to the 
property now owned by the plaintiff. No question 
founded on these facts was made to the court below, 
and of course is not to be entertained in this court for 
the purposes of decision. We may however remark, 
as to the genera! provisious of the statute, that if they 
are valid as to railroads to be established, they may be 





equally so as to railroads already in existence. The 
defendant’s charter not only contains an explicit re- 
servation for the Legislature to alter, amend or re- 
peal it, but makes ‘t also in terms subject to all gen- 
eral laws the Legislature may hereafter pass. And as 
to any defense suggested by the assumption that an 
appraisal of the general risk from fire may have been 
made to the plaintiff originally or his grantor, while 
we reserve a final decision of the question for the case 
in which it properly arises, we may here suggest that 
where the original appraisal only gave damages to the 
extent that the property was diminished in value in 
consequence of the risk, and the same property is after- 
ward destroyed, the damages to be recovered under the 
statute would of course only represent the remaining 
or diminished value, so that the statute cannot prop- 
erly be charged with allowing double damages for the 
same thing. In other jurisdictions the original ap- 
praisaland the indemnity provided by the statute 
have not been considered so inconsistent as that both 
might not exist together. Piercev. Worcester & N. R. 
Co., 105 Mass. 199; Bangor, etc., R. Co. v. McComb, 60 
Me. 290; Addin v. White Mt. R. Co., 55 N. H. 413: 
Lyman v. Boston & W. R. Co., 4 Cush. 288. 

In further confirmation of our reasoning as to the 
validity of the statute we make the following cita- 
tions: 

Redfield, in his treatise on the Law of Railways, in 
the first edition, page 360, published in 1857, alluding 
to the statutes similar to the one under consideration, 
said. ‘“ We cannot forbear to add that the interference 
of the Legislatures upon this subject in many of the 
American States seems to us an indication of the pub- 
lic sense in favor of placing the risk in such cases upon 
the party in whose power it lies most to prevent such 
injuries occurring.’’ 

In Pierce on Railroads (page 444) it is said: ‘ Stat- 
utes have been enacted making the company liable, 
even in the absence of negligence, for injuries to pri- 
vate property caused by fire communicated by its en- 
gines, which in effect make it an insurer in case of 
such injury. These statutes are constitutioual, even 
when applied to pre-existing corporations.”’ 

In 2 Wood's Railway Law (§ 331) it is said: ** In some 
States railway companies are made liable, irrespective 
of the question of negligence, for fires set by their en- 
gines, and as a compensation for this extraordinary lia- 
bility, are given an insurable tuterest in such prop- 
erty, and these statutes have been held constitutional 
even in their application to corporatious established 
before the statute was passed, and although damages 
for the risk of fire were considered when the land was 
taken.” 

In the well-considered case of Rodemacker v. Mil- 
waukee & St. P. R. Co., 41 Lowa, 297, the court dis- 
cussed at length the constitutionality of a provision 
of the Code of that State, that “‘any corporation op- 
erating a railway shall be liable for all damages by fire 
that is set out or caused by the operating of any such 
railway,’’ and fully sustained the act, even as applica- 
ble to pre-existing railways. The counsel for the de- 
feudant in the case at bar sought to impair the force 
of the decision by reason of the fact that in Iowa the 
Code had entirely supplanted the common law. The 
distinction seems to us not well taken. The Legisla- 
ture surely could acquire no additional power by ex- 
ercising its sovereign will twice; first in abolishing 
the common law, and then in enacting the statute. 
And the objection as to inequality before the law 
so persistently urged against our statute applies with 
equal force to the provision of the Iowa Code, for that 
applies exclusively to railway corporations the same 
as our statute. 

In Lyman v. Boston & W. R. Co., 4 Cush. 290, it was 
held that a similar statute in Massachusetts was ap- 
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plicable to railroads established before as well as 
since its passage, and that it extended as well to es- 
tates a part of which is conveyed by the owner as to 
those of which a part is taken by authority of law. 
The constitutionality of the statute was not discussed, 
but the principles stated as constituting its founda- 
tion directly apply. Dewey, J., in delivering the opin- 
ion, on page 291, said: ‘‘ We consider this one of those 
remedial acts passed for the more effectual protection 
of property against the hazards to which it has be- 
come subject by the introduction of the locomotive 
engine. The right to use the parcel of land appropri- 
ated to a railroad does not deprive the Legislature of 
the power to enact such regulations and impose such 
liabilities for injuries suffered from the mode of using 
the road, as the occasion and circumstances may rea- 
sonably justify.’”” This reasoning clearly makes the 
legislation in question a legitimate exercise of the po- 
lice power of the State. See also the comments of 
Shaw, C. J., in delivering the opinion in Hart v. 
Western R. Corp., 13 Mete. 105, and of Bigelow, C. J., 
in Ross v. Boston & W. R. Co., 6 Allen, 90. 

(Omitting a minor question. ] 

For the foregoing reasons we conclude that there 
was no error in the judgment complained of. 

The other judges concurred. 


—\_>__——_ 


NEW YORK COURT OF APPEALS ABSTRACT. 

APPEAL—REVIEW—EXCEPTION NOT TAKEN BELOW 
—EXPERT EVIDENCE—COVERING FOR DECK CARGO.— 
(1) In New York the trial court has the power to set 
aside a verdict as contrary to the evidence, and grant 
a new trial, without any exception; but on appeal 
from an order refusing a new trial the New York 
Court of Appeals can consider no objection which is 
not based upon some exception taken atthe trial. (2) 
Whether boards piled on barrels in tiers on the deck 
of a canal boat are a sufficient covering to protect a 
cargo of beans from injury by rain, is not properly a 
subject for expert testimony. April 19, 1887. Schwinger 
v. Raymond. Opinion by Earl, J. 


NEGLIGENCE—STREET RAILWAYS—USE OF STREET.— 
Persons driving through the streets are not absolutely 
bound to keep off or get off from the railway tracks, 
except that they must fairly and in a reasonable man- 
ner respect the paramount right of the railway; and 
if they do this, and without any fault on their part 
they are injured by carelessness or fault chargeable to 
the railway, they can recover from the railway com- 
pany. April 19,1887. Fleckenstein v. Dry Dock, E. B. 
& B. R. Co. Opinion by Earl, J. 


STATUTES—AMENDMENT—REPEALING EFFECT—PEN- 
ALTIES.—Laws N. Y. 1870, ch. 163, which authorized 
banking associations to charge on loans and discounts 
interest at the rate of seven per cent per annum, and 
conferred the right to recover double the amount of 
interest paid at any greater rate, was repealed by Laws 
N.Y. 1880, ch. 567,which enacted that Laws 1870, ch. 163, 
§ 1, “is hereby amended so as to read as follows,”’ and 
then set out the provisions of the act of 1870, except 
that ‘six per centum’’ was inserted in place of 
**seven per centum,”’ and there being no clause in the 
act of 1880 saving actions pending, an action brought 
for penalties under the act of 1870, which was pend- 
ing when the act of 1880 came into effect, will abate 
April 19, 1887. Nash v. White’s Bank of Buffalo. 
Opinion per Curiam. 


STATUTE OF LIMITATIONS—PART PAYMENT—JUDG- 
MENT.—(1) Plaintiffs were applied to for a loan of 
$3,500 by a third party, who offered to assign as secur- 





ity a bond and mertgage of which he was the owner. 
Thereupon defendant agreed, that if plaintiffs would 
loan the required sum, he (defendant) would repay 
them in case of eventual default, and take a transfer 
of the mortgage from plaintiffs. This contract was 
unknown to the third party, who thereby secured the 
loan, and assigned the mortgage to plaintiffs. Upon 
default in payment of the notes executed for the loan, 
plaintiffs recovered judgment thereon, and in supple- 
mentary proceedings upon the judgment collected 
from the third party $450. In an action by plaintiffs 
on defendant’s contract, held, that the amounts thus 
collected could not be considered voluntary payments 
made by defendant so as to toll the statute of limita- 
tions. (2) After default had been made in the pay- 
ment of the loan notes, defendant entered into a fur- 
ther written contract with plaintiffs, whereby in con- 
sideration of the sum of $1,800, receipt whereof was ac- 
knowledged, a half-interest: in the mortgage was trans- 
ferred to defendant. Held, that the question whether 
the contract was an absolute purchase of the half-in- 
terest, or an assignment pro tanto of the legal title in 
consideration ofa part payment which would toll the 
statute of limitations, should have been left to the 
jury upon all the evidence. April 19, 1887. Blair v. 
Lynch. Opinion by Finch, J. 


TRUST—POWER OF SALE—REvV. Stat. N. Y. 729, §§ 
47, 49—INVALID EXECUTION.—(1) A deed of certain 
land in New York was made to ‘‘ Cornelia H. Burton, 

* * * in trust for Annie G. Burton, Grace Bur- 
ton and Burr Burton, with power to sell and convey 
or mortgage, without the appointment of a guardian, 
of the second part," habendum to the party of the sec- 
ond part, ‘their heirs and assigns.” Held, a mere 
formal passive trust, which Rev. Stat. 729, §§ 47, 49, 
executed by vesting the title in said three benefi- 
ciaries, who were infants, subject to the power of sale, 
which continued as a valid power in the said Cornelia 
H. Burton. (2) The language of the deed sufficiently 
showed that Cornelia H. Burton was not entitled to 
exercise said power for her own benefit, but only for 
the benefit of said infants; and mortgages of the land 
therefore given by her to secure the debts of her hus- 
band, were not valid executions of the power, and 
were void. April 19, 1887. Holden v. Burton. Opin- 


ion by Earl, J. 
———__._—_—_—. 


UNITED STATES SUPREME COURT AB- 
STRACT. 

AGENCY—APPOINTMENT—LIABILITY OF PRINCIPAL. 
— An English mining company, being indebted to D., 
and desiring to obtain further advances from bim to 
work its mines in Utah, executed a writing, by which 
it was agreed that D. should advance a certain amount 
of money, aud P. was appointed manager of its prop- 
erty and business until he had out of the profits of 
working the mine repaid to D. all money, with in- 
terest, advanced by him, and until he had mined and 
delivered to D. the amount of ore that the company 
had, by a previous agreement, sold to him, D. to have 
the power to remove P. if he was not satisfied with his 
management, and in the event of his removal to con- 
sult with the directors as to the appointment of his 
successor. The company also executed a power of 
attorney to P., authorizing him to work and manage 
the mine. P. employed his brother to haul ore, and 
he sued D. for the value of his services, claiming that 
P. was D.’s agent. Held, that P. was not the agent of 
D., but of the company, and that the agreement was 
intended only as a security for the repayment of the 
advances made by D. to the company. The relation 
between the defendant and the company was strictly 
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that of creditor and debtor. The agreement of 
December 16, 1873, in connection with the power of 
attorney, was simply a method of securing the defend- 
ant, as a creditor of the company, for past and future 
advances, and to insure the delivery of the ore which 
he had bought and paid for. The irrevocable charac- 
ter of the appointment of J. N. H. Patrick as manager, 
with the power given to the defendant to suspend and 
remove him, and to appoint another manager in his 
place, on consultation with the board of directors of 
the company, was an incident of the security to the 
defendant, and a means of having the operation of the 
mine continued until the debt to him should be dis- 
charged. Any new manager to be appointed was to 
have the rights, powers, and authority delegated to 
J. N. H. Patrick under the agreement, and none 
others. The agreement did not in any manner make 
the defendant a partner with the company, or with J. 
N. H. Patrick, or make J. N. H. Patrick the agent of 
the defendant in managing the mine, so as to make 
the defendant responsible for any contract entered 
into by J. N. H. Patrick. The company continued to 
be the owner of the mine, operating it through J. N. 
H. Patrick, as its manager, agent, and attorney, and 
responsible for his contractsas such. Cox v. Hickman, 
8 H. L. Cas. 268; Mollwo v. Court of Wards, L. R.,4 
P.C. 419; Cassidy v. Hall, 97 N. Y. 159. May 23, 1887. 
Davis v. Patrick. Opinion by Blatchford, J. 


PATENTS — PROCESS — NOVELTY —‘‘ DRIVEN WELLS ”’ 
— ANTICIPATION BY PUBLICATION.— (1) Prior to the 
“driven well” (letters patent No. 73,425, of January 
14, 1868, and reissued No. 4,372, of May 9, 1871, to 
Nelson W. Green), the wells then in use, whether dug 
or bored, were subject, except in the case of the flow- 
ing artesian, to become dry fora time upon constant 
use. This was caused by the fact that gravity was the 
only means of supply. When the water at the bottom 
of the well was drawn out faster than gravity forced 
it in, no more could be got until that force brought it 
in throught the surrounding earth. The earth form- 
ing the core having been removed, the “ pit’’ was not 
air-tight, and the pressure of the atmosphere upon the 
water in the ‘‘pit,” and on the sides of it, counter- 
balanced the same pressure on the water in the earth 
around it. The ‘‘ driven well,’’ being made by punc- 
ture, compacted this core, which the others removed, 
around the driven tube, and then closed the tube at 
the top by the valve of a pump, thus making the entire 
tube air-tight, except at that part of it where it stood 
in the water-bearing stratum, where it was supplied 
with openings of a proper size, covered with screens. 
The effect of this was that the pressure of the air on 
the water in the surrounding earth, not being counter- 
balanced by a similar pressure in the ‘‘pit,’’ was 
added to the force of gravity in producing the supply, 
and that the supply was practically inexhaustible. 
Held, that the process was novel and valuable, a new 
application of a power of nature being made by which 
a new and useful result wasattained. (2) It isfurther 
contended that the driven-well patent is anticipated 
by having been previously described in numerous 
printed publications. The rule governing defenses 
alleging the invalidity of the patent by reason of prior 
printed publications was stated by Mr. Justice Clif- 
ford in Seymour v. Osborne, 11 Wall. 516, 555, in this 
language: ‘* Patented inventions cannot be super- 
seded by the mere introduction of a foreign publica- 
tion of the kind, though of prior date, unless the de- 
scription and drawings contain and exhibit asubstan- 
tial representation of the patented improvement, in 
such full, clear, and exact terms to enable any person 
skilled in the art or science to which it appertains to 
make, construct, and practice the invention to the 
same practical extent as they would be enabled to do if 





the information was derived from a prior patent. Mere 
vague and general representations will not support 
such a defense, as the knowledge supposed to be de- 
rived from the publication must be sufficient to enable 
those skilled in the art or science to understand the 
nature and operation of the invention, and to carry it 
into practical use. Whatever may be the particular 
circumstances under which the publication takes place, 
the account published, to be of any effect to support 
such a defense, must be an account of a complete and 
operative invention, capable of being put into practical 
operation."’ The same rule was repeated by Mr. Jus- 
tice Strong in the opinion of the court in Cohnv 
United States Corset Co., 93 U. S. 366, 370, as follows: 
“‘It must be admitted that, unless the earlier printed 
and published description does exhibit the later 
patented invention in such a full and intelligible 
manner as to enable persons skilled in the art to which 
the invention is related to comprehend it without as- 
sistance from the patent, or to makeit, or repeat the 
process claimed, it is insufficient to invalidate the 
patent.’’ This rule was affirmed in Downton v. Yeager 
Milling Co., 108 U. 8. 466, 471. The application of this 
rule to the publications relied upon in the present case 
shows that none of them can properly be said to antici- 
pate the invention of the driven-well. May 23, 1887- 
The Driven-Well Cases. Opinion by Matthews, J. 
Bradley, Field, and Gray, JJ., dissenting. 


TREATIES — CUSTOMS DUTIES — MOST FAVORED- 
NATION CLAUSE.— The treaty with the king of the 
Hawaiian Islands, by which the United States, in con- 
sideration of the king of Hawaii allowing the im- 
portation of certain crticles into the Hawaiian Islands 
free of duty, ‘‘and as an equivalent therefor ’’ agreed 
to allow the importation of certain products into the 
United States free of duty, does not bind the United 
States, under the provisions in the treaty with the 
king of Denmark of April 26, 1826, as renewed on 
January 12, 1858, ‘‘ not to grant any particular favor to 
other nations in respect to commerce and navigation 
which shall not immediately become common to the 
other party,’ and that ‘‘no higher or other duties,” 
shall be charged by the United States on the importa- 
tion of a Danish product ‘ than are or shall be payable 
on the like articles being the product or manufacture 
of any other foreign country,’’ to extend to Denmark, 
without compensation, the privileges which have been 
conceded to the Hawaiian Islands in exchange for 
valuable concessions. They were pledges of the two 
contracting parties, the United States and the king of 
Denmark, to each other, that in the imposition of 
duties on goods imported into one of the countries 
which were the produce or manufacture of the other, 
there should be no discrimination against them in 
favor of goods of like character imported from any 
other country. They imposed an obligation upon both 
countries to avoid hostile legislation in that respect. 
But they were not intended to interfere with special 
arrangements with other countries founded upona 
concesion of special privileges. The stipulations were 
mutual, for reciprocal advantages. ‘‘No higher or 
other duties ’’ were to be imposed by either upon the 
goods specified; but if any particular favor should be 
granted by either to other countries in respect to com- 
merce or navigation, the concession was to become 
common to the other party upon like consideration, 
that is, it was to be enjoyed freely if the concession 
were freely made, or on allowing the same compensa- 
tion if the concession were conditional. The treaty 
with the Hawaiian Islands makes no provision for the 
imposition of any duties on goods, the produce or 
manufacture of that country, imported into the 
United States. It stipulates for the exemption from 
duty of certain goods thus imported, in consideration 
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of and as an equivalent for certain reciprocal conces- 
sious on the part of the Hawaiian Islands to the 
United States. There is in such exemption no viola- 
tion of the stipulations in the treaty with Denmark, 
and if the exemption is deemed a “‘ particular favor,” 
in respect of commerce and navigation, within the 
first article of that treaty, it can only be claimed by 
Denmark upon like compensation to the United States. 
It does not appear that Denmark has ever objected to 
the imposition of duties upon goods from her domin- 
ions imported into the United States, because of the 
exemption from duty of similar goods imported from 
the Hawaiian Islands, such exemption being in con- 
sideration of reciprocal concessions, which she has 
never proposed to make. May 23, 1887. Bartram v. 
Robertson. Opinion by Field, J. 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 

CORPORATION — ACTION BY — REFUSAL OF DIREC- 
TORS TO BRING.— Where a cause of action accrues toa 
corporation, the general rule is that suit must be 
brought in the name of the corporation, and not by 
the stockholders. And in all those cases where, on 
account of the wrongful refusal of thedirectors or 
officers managing the affairs of the corporation to sue, 
the stockholders are allowed to do so, the recusant 
directors or officers must be made defendants, and the 
action is to be considered as primarily against them. 
Mr. Pomeroy, in his work on Equity Jurisprudence, 
§ 1095, states the ruleas follows: *‘ Wherever a cause 


of action exists primarily in behalf of the corporation 
against directors, officers and others for wrongful 


dealing with the corporate property, or wrongful exer- 
cise of corporate franchises, so that the remedy should 
regularly be obtained through a suit by and in the 
name of the corporation, and the corporation, either 
actually or virtually, refuses to institute or prosecute 
such a suit, then in order to prevent a failure of jus- 
tice, an action may be brought and maintained by a 
stockholder or stockholders.’’ These principles of 
equity jurisprudence have been well considered and 
applied in a number of adjudicated cases. The follow- 
ing are some of them: Brewer v. Boston Theater, 104 
Mass. 399; Peabody v. Flint, 6 Allen, 52; Robinson v. 
Smith, 3 Paige, 222; Pond v. Railroad Co., 12 Blatchf. 
280; Detroit v. Dean, 106 U. 8. 537; 1 Sup. Ct. Rep. 
560; Hawes v. Oakland, 104 U. S. 450. The relief 
awarded is often of a preventive character, and in 
many cases the officers have been required to account 
fora breach of the trust reposed in them, and for 
the misapplication of the funds and property of the 
company. Ifthe other parties have participated with 
the officers insuch proceedings, they may be joined 
as defendants, and held to their just responsibility; 
and property of the company may be followed into 
their hands. Peabody v. Flint, supra; Russell v. 
Wakefield Water-Works Co., L. R., 20 Eq. 474. But 
in all these cases the defaulting directors or officers 
were made defendants, and the suits were primarily 
against them. That the suit must be primarily against 
them is also the deduction to be made from the above 
extracts from the text-books. The relief, when awarded 
against other persons, flows incidentally from their 
complicity with the officers in the wrong complained 
of. No officers of the plaintiffs’ corporation are parties 
to this suit. Itis simply a suit against the debtor 
company only to collect a debt or damages due to the 
dispatch company, and we do not understand that a 
suit for such a purpose only comes within the excep- 
tions of the general rule before stated. If these manag- 
ing officers were sued for the abuse of the trust im- 








posed upon them as officers, they might possibly assign 
a good reason why the suit should not be brought, and 
why the affairs of the corporation should not be taken 
out of their hands. They are the proper persons to 
show, if they can, why the management of the affairs 
of the company should not be taken out of their hands, 
as must be done to sustain this suit. The case specially 
cited by the plaintiffs, as giving them a right to prose- 
cute this suit, is that of Hawes v. Oakland, 104 U. 8. 
450. There astockholder filed his bill against bis com- 
pany, the directors thereof, and the city. The com- 
plaint was that the city demanded, without compensa- 
tion, water for certain municipal purposes, to which 
demand the company yielded, to the great loss of the 
company, the complainant and the other stockholders. 
The conclusion is there reached that in the State 
courts the right of a stockholder to sue, in cases where 
the corporation is the proper party to bring the suit, 
is limited to cases where the directors are guilty of a 
fraud ora breach of trust, or are proceeding u/tra 
vires. The enumeration of the different cases there 
made in which such suit may be brought certainly 
does not include the one in hand. Mr. Justice Miller, 
who prepared that opinion, refers to Samuel v. Holla- 
day, Woolw. 418, where after reviewing Dodge v 
Woolsey, 18 How. 331, he says: ‘* But no case is cited, 
nor does any dictum in that opinion go to the length 
of asserting, that when a corporation has been injured 
by a tort or a breach of a contract, or has any right of 
action, legal or equitable, against a party, an individ- 
ual stockholder can come into court and prosecute the 
causes of action because the corporation fails or re- 
fuses todoso.’’ Theseauthorities are in entire accord 
with and in confirmation of the conclusion before 
stated. Mo. Sup. Ct., March 21, 1887. Slattery v. St. 
Louis & New Orleans Transp. Co. Opinion by Black, J. 


EVIDENCE—CUSTOM OF TRADE.—The plaintiffs were 
permitted to prove that according to the usual course 
of business, it was the usage of the packing-house of 
Henderson, Parks & Co. to retain certain portions of 
hogs packed by them, such as the bristles, feet, fat 
from the entrails, and other offal, as compensation for 
slaughtering and cleaning the hogs, and placing them 
upon the hooks to cool, and afterward cutting them 
up. Evidence was also given, over objection, tending 
to prove that the usage above mentioned was the com. 
mon usage prevalent in other similar packing-houses 
in the State of Indiana, and that the retention of the 
offal was but reasonable compensation. The plaintiffs 
also offered evidence tending to prove that the term 
*“*product,’’ as applied to the pork-packing business, 
had a known meaning peculiar to the trade, and did 
not include such parts of slaughtered hogs as are 
mentioned above. Other evidence involving similar 
principles was admitted. Itis to be observed that the 
contract out of which the controversy arose was oral, 
and the evidence was such as to leave the terms and 
meaning of the agreement ambiguous. In such cases 
evidence of the known and usual course of a particu- 
lar trade or business is competent, with aview of rais- 
ing a presumption that the transaction in question was 
according to the ordinary and usual course of the 
business to which it related. Lyon v. Lenon, 106 Ind. 
567; S. C.,7 N. E. Rep. 311; Mand v. Trail, 92 Ind. 
521; Wallace v. Morgan, 23 id. 399; Lonergan v. Stew- 
art, 55 Ill. 44; Jonsson v. Thompson, 97 N. Y. 642. It 
is not essential that such a usage should be shown to 
be so ancient ‘‘ that the memory of man runneth not 
to the contrary,”’ nor that it should combine all the 
other elements of a common-law custom, as defined in 
the books. 1 Cooley Bl. 76, and note. The distinction 
between a usage of trade and a common-law custom 
has not always been observed. A custom is some- 
thing which has by its universality and antiquity ac- 
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quired the force and effect of law, in a particular place 
or country, in respect to the subject-matter to which 
it relates, and is ordinarily taken notice of without 
proof. Thus when a payee indorses his name on the 
back of a promissory note, the law, by force of a per- 
vading and universal custom, imports a well-recog- 
nized contract into the transaction. Smythe v. Scott, 
106 Ind. 245; Walls v. Bailey, 49 N. Y. 466; Hursh y, 
North, 40 Penn. St. 241; Munn v. Burch, 25 Ill. 41, 
Many other examples of such customs might be given. 
They are distinguishable from a usage such as concerns 
us here. Where a usage in a particular trade or busi- 
ness is known, uniform, reasonable and not contrary 
to law, or opposed to public policy, evidence of such 
usage may be considered in ascertaining the other- 
wise uncertain meaning of a contract, unless the proof 
of such usage contradicts the express terms of the 
agreement. This is so, even though the usage be that 
of a particular person, provided it be known to the 
parties concerned, or provided it has been so long con- 
tinued, or has become so generally known or notorious 
in the place or neighborhood, as to justify the pre- 
sumption that it must have been known to the par- 
ties. Carter v. Philadelphia Coal Co., 77 Penn. St. 
286; Townsend v. Whitby, 5 Har. (Del.) 55; MeMas- 
ters v. Pennsylvania R. Co., 69 Penn. St. 374. Lawson 
Usages, 40. Parties who are engaged in a particular 
trade or business, or persons accustomed to deal 
with those engaged in a particular business, 
may be presumed to have knowledge of the uni- 
form course of such business. Its usages may 
therefore in the absence of an agreement to the 
contrary, reasonably be supposed to have entered into 
and formed part of their contracts and understand- 
ings in relation to such business as ordinary incidents 
thereto. East Tennessee R. Co. v. Johnston, 75 Ala. 
596; Mooney v. Howard Ins. Co., 138 Mass. 375; Flor- 
ence, etc., Co. v. Daggett, 135 id. 582; Fitzsimmons v. 
Academy, etc., 81 Mo. 37; Cooper v. Kane, 19 Wend. 
386; Kelton v. Taylor, 11 Lea, 264; 7 Cent. L. J. 383. 
Thus where it was the uniiorm usage of a firm to ex- 
ceed a definite credit on the sale of goods, it was held 
competent, in order to avoid the statute of limitations 
to prove such usage, and that the purchaser knew it. 
Hursh v. North, supra. So in Walls v. Bailey, supra, 
it was held competent to show the usage of plasterers 
in a particular place, in order to determine the method 
of measuring plastering done under a coutract which 
stipulated that acertain price per yard should be paid. 
See also Lowe v. Lehman, 15 Ohio St. 179; Hinton v. 
Locke, 5 Hill, 487; Barton v. McKelway, 22 N. J. L. 
165; Ford v. Tirrell, 9 Gray, 401. In like manner it is 
competent to prove that the words in which a contract 
is expressed, as respects the particular trade or busi- 
ness to which it refers, are used in a peculiar sense, 
and different from their ordinary import. Jaqua v. 
Witham, etc., Co., 106 Ind. 545; Spartali v. Benecke, 10 
C. Bb. 212. The evidence, the admission of which is 
complained of, was not admitted for the purpose of 
showing a custom in a technical sense, but toshow the 
general course and usage of the business as it was con- 
ducted by Henderson, Parks & Co. and others, so as 
to authorize the presumption, in the absence of a 
special contract, that the transaction in question was 
according to the usual course of business to which it 
referred. Ind. Sup. Ct. Morningstar v. Cunningham. 
Opinion by Mitchell, J. 


INSURANCE—LIFE—INSURARLE INTEREST—WAGER- 
ING POLICY.—A., being indebted to B., his brother-in- 
law, in the sum of $743.56, insured his life for the bene- 
fit of the latter in the sum of $8,000, B. paying all the 
premiums. Upon A.’s death the company paid the 
amount of the insurance to B., against whom the ad- 





ministrators of A. brought asuit to recover $3,000, less 
the indebtedness and premiums paid. It appeared 
that A. was considered by the company a good risk, 
and that the transaction between A. and B.was ir per- 
fect good faith. Held, that the disproportion between 
the actual indebtedness and the sum insured did not. 
under the circumstances, create a presumption that 
this was a wagerivg policy, nor in the absence of posi- 
tive proof, that it was intended as acollateral security 
merely. We approach this question with caution, the 
more so that this court has not yet laid down arule 
upon this subject. That we shall be compelled some day 
to do so is possible. We have said that the sum insured 
must not be disproportioned to the interest the holder 
of the policy has in the life insured. To take out a 
policy of £5,000 to secure a debt of #5 would be sucha 
palpable wager that no court would hesitate to de- 
clare it so as a matter of law. Care must be taken also 
that a debt shall not be collusively contracted for the 
mere purpose of creating an insurable interest. Mr. 
Dickens, in his inimitable ‘‘ Pickwick Papers,’’ has 
shown how a debt may be created for the purpose of 
lodging the debtor in prison by collusion with the 
creditor. Speaking for myself, it may be that a pol- 
icy taken out by a creditor on the life of his debtor 
ought to be limited to the amount of the debt, with 
interest, and the amount of premiums, with interest 
thereon, during the expectancy of life as shown by 
the Carlisle tables. This view however has never yet 
been adopted by this court in any adjudicated case; 
nor do we feel compelled to define the disproportion 
now, in view of the particular facts of the casein 
hand. We do not regard it as either immoral or wag- 
ering for Kline to attempt to secure the sums he had 
already fruitlessly paid in premiums onGrant’s life,and 
if Grant had no objection thereto, and assisted him 
therein, I do not see that any one could object to this 
but the company. Again we have the declarations of 
Grant that he owed Kline a considerable sum of 
money—the precise amount not stated; that Kline 
had aided him in various ways; had never refused 
him a favor, ete. In view of their connection by 
marriage, and of their admitted relations, it is at 
least probable that Kline had aided him at many times 
and in various ways pecuniarily that are not repre- 
sented by any evidences of debt. And ifthesum in- 
sured was regarded by Grant as a reasonable a..ount 
to indemnify Kline, with what gracecan Grant's ad- 
ministrator’s come in and allege that it was not? They 
have no possible equity. Grant never paid one dollar 
of the premium, and if they are allowed now to re- 
cover, it is not by virtue of any equity, but by force of 
an inexorable rule of public policy, which treats it as 
a wagering policy, and declares the policy-holder a 
trustee for the person insured as to the entire pro- 
ceeds, save only the money actually loaned, with the 
premiums paid. Assuming then that Kline might, 
with Grant’s consent and as against his administrators 
lawfully seek to indemnify himself for the premiums 
paid and lost, we have the sum of $743.56 as the 
amount which Kline was out of pocket. Wedo not 
know what Grant’s expectation of life was when the 
policy was taken out, and there is nothing before us 
upon which we could base any reliable opinion. But 
it appears he was sixty-five years of age. and was an 
unusually good risk. While we do not know what the 
amount of the annual premium was, wedo know that 
it must have been a cousiderable sum on $3,000 for a 
man of sixty-five years, and with the annual in- 
terest would roll up rapidly. That Grant died within 
a year is not to the purpose; he might have lived long 
enough for the debt and premiums and compound in- 
terest to have exceeded the amount of the policy. 
Surely in such case we cannot say as a matter of law 
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that the disproportion was so great as to make it a 
wagering policy. Tenn. Sup. Ct., April 11, 1887. Grant 
v. Kline. Opinion by Paxson, J. 

ACCIDENT— DEATH BY ACT OF THIRD PERSON. 
—U.,aminor, who had enlisted, deserted from the 
army, and was shot by an under-sheriff, who at- 
tempted to arrest him. There was a conflict of evi- 
dence on the point as to whether the officer knew at 
the time of the shooting that the party shot was the 
deserter, and also as to whether the killing was in 
self-defense. Held, that if the officer did not know 
that the person he fired at was U., and did not intend 
to kill U., it could not be said asa matter of law that 
U. lost his life by the design of the officer, within the 
meaning of an accident policy insuring U., which pro- 
vides that “‘ the insurance should not extend to any 
case of death or personal injury unless the claimant 
establish by direct and positive proof that the death 
or injury was caused by external violence and acci- 
dental means, and was not the result of design either 
on the part of deceased or any other person,’’ and 
that the case should be submitted to the jury. Where 
a person who is insured deserts from the army, and is 
shot by a sheriff who is attempting to arrest him, as 
alleged in self-defense, it cannot be held as matter 
of law that he was engaged in an unlawful act, within 
the meaning of a policy of accident insurance, provid- 
ing that no claim shall be made *“‘when the death or 
injury may have happened * * * while engaged in 
or in consequence of any unlawful act.’’ If a person 
should draw a pistol in a crowded street, and delib- 
erately fire the same, with the intent of killing some 
one, or with a reckless disregard of human life, and a 
person was killed or wounded, would such killing or 
wounding be an accident in the meaning of this policy 
or would it be by the design referred to therein? 
There would undoubtedly be a design to kill or wound 
some one, but no design to kill or wound the particu- 
lar person injured. Suppose that for the purposes of 
plunder, persons arrange to throw a passenger train 
off a railroad track, knowing that such act is liable to 
kill or injure some one, but having no malice against 
any individual thereon, and the train is derailed, and 
the assured killed, can it be said that his death was 
not accidental, under this policy, but by the design 
of some person? The argument may be carried fur- 
ther. Suppose one fires a pistol in the air. He fires 
by design, but does not intend to kill any one. The 
shot strikes the assured and kills him. The act which 
causes the death—the shooting of the pistol—is de- 
signed, and therefore not accidental, but the killing is 
certainly accidental, and not designed. If the pistol 
is fired at one man, and hits another, is it any less ac- 
cidental as far as the person hit is concerned, to the 
mind of the person who does the shooting? And if 
the shot is fired at the assured in the belief that he is 
anvther man, is not the character of the act the same? 
If one designedly roll a stone down a mountain side, 
with no intent to injure any one, and in its course it 
crush a man, it is anaccident. If it were purposely 
rolled down to crush one man, and it is deflected from 
the course intended, and it kills another, is it not 
equally an accident? The design or purpose was not 
to kill the one injured, because it was intended to kill 
another, and not him. The criminal intent of the 
one putting the stone in motion may render him 
guilty, and responsible for the actual result; though 
not intended; yet the death of the person thus killed 
must be considered, so far as he is concerned, an acci- 
dent, as his death was not intended by any oue. It 
seems to me that the design intended by the terms of 
this policy must be the design that intended the actual 
result accomplished, and not the design of the act 
itself, which act resulted in the killing of one contrary 
to the design of the act. If when Berry fired his shot, 





he did not know the man he fired at was Utter, and 
did not intend to kill Utter, it cannot be said that 
Utter lost his life by the design of Berry. Norcan it 
be held as a matter of law, that Utter was engaged in 
an unlawful act, within the meaning of this policy. If 
he had been shot in the act of deserting, this claim 
might be made with some reason and propriety, but 
such was not the case here. Neither was he shot be- 
cause he was a deserter, nor because he was in a house 
of ill fame. He was shot, if Berry is to be believed, be- 
cause he did not throw up his hands when commanded 
to, and was in the act of drawing a pistol. He was 
killed, if Branagan is to be belived, without provoca- 
tion, andin a wanton and murderous manner, as soon 
as his head appeared in the door. Whether he was do- 
ing any thing unlawful at the time of the shooting 
was also a question for the jury, to be determined by 
them under all the circumstances of the case. Mich. 
Sup. Ct., April 28, 1887. Utter v. Travellers’ Ins. Co. 
Opinion by Morse, J. 

LIBEL— DISPARAGEMENT OF PROPERTY.—The al- 
leged libel was as follows: ‘‘ Probably never in the 
history of the Ancient and Honorable Artillery Com- 
pany was a more unsatisfactory dinner given than 
that of Monday last. One would suppose, from the 
elaborate bill of fare, that a sumptuous dinner would 
be furnished bythe caterer, Dooling: but instead a 
wretched dinner was served, and in such a way that 
even hungry barbarians might justly object. The ci- 
gars were simply vile, and the wines not much better.”’ 
The question is whether the language used imports 
any personal reflection upon the plaintiff in*the con- 
duct of his business, or whether it was merely in dis- 
paragement of the dinner which he provided. Words 
relating merely to the quality of articles made, pro- 
vided, furnished, or sold by a person, though false and 
malicious, are not actionable without special damage. 
For example, the condemnation of books, paintings 
and other works of art, music, architecture, and gen- 
erally of the product of one’s labor, skill or genius, 
may be unsparing, but it is not actionable without 
the averment and proof of special damage, unless it 
goes further and attacks the individnal. Gott v. Pul- 
sifer, 122 Mass. 235; Swan v. Tappan, 5 Cush. 304; To- 
bias v. Harland, 4 Wend. 537; Western Counties Man- 
ure Co. v. Lawes Chem. Manure Co., L. R., 9 Exch. 
218; Young v. Macrae, 3 B. & S. 264; Ingraham v. 
Lawson, 6 Bing. N. C. 212. Disparagement of prop- 
erty may involve an imputation on personal character 
or conduct, and the question may be nice, in a par- 
ticular case, whether or not the words extend so far as 
to belibellous as in Bignell v. Bazzard,3 H. & N. 217. 
The old case of Fenn v. Dixe, W. Jones, 444, is much in 
point. The plaintiff there was a brewer, and the de- 
fendant spoke of his beer in terms of quite as strong 
disparagement as those used by the present defendants 
in respect to the plaintiff's dinner, wine and cigars, 
but the action failed for want of proof of special dam- 
age. In Evans v. Harlow, 5 Q, B. 631, Lord Denman, 
C. J., said: ‘‘A tradesman offering goods for sale ex- 
poses himself to observations of this kind, and it is 
not by averring them to be false, scandalous, malicious 
and defamatory that the plaintiff can found a charge 
of libel upon them.” In the present case there was 
no libel on the plaintiff in the way of his business. 
Though the language used was somewhat strong, it, 
amounts only to acondemnation of the dinner and 
its accompaniments. No lack of good faith, no viola- 
tion of agreement, no promise that the dinner should 
be of a particular quality, no habit of providing din- 
ners which the plaintiff knew to be bad, is charged, 
noreven an excess of price beyond what the dinner 
was worth, but the charge was in effect, simply that 
the plaintiff, being a caterer, on a single occasion pro- 
vided a very poor dinner, vile cigars and bad wine. 
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Such a charge is not actionable without proof ofa 
special damage. Mass. Sup. Jud. (t., March 23, 1887. 
Dooling v. Budget Publishing Co. Opinion by C. 
Allen, J. 


MARRIAGE — ORAL ANTENUPTIAL CONTRACT—STAT- 
UTE OF FRAUDS.— In the absence of fraud affecting the 
equities between the parties, the reduction to writing, 
after marriage, of a verbal antenuptial contract, will 
not take it out of the Lllinois statute of frauds, which 
provides that ‘‘noactionshallbe brought * * * to 
charge any person uponanuy agreement made upon 
consideration of marriage, * * * unless the prom- 
ise or agreement shall be in writing.’’ The signing of 
the written instrument after the marriage can be re- 
garded, at the very furthest, as nothing more thana 
mere acknowledgment in writing of the terms of the 
previous verbal agreement, and this certainly does not 
meet the requirements of the statute, for the simple 
reason the statute requires the contract itself to be 
in writing. The case is unlike that of an express trust, 
which is only required to be ‘‘ manifested and proved ”’ 
by some writing. Doubtless a verbal antenuptial 
agreement might, under special circumstances, be en- 
forced in equity in order to prevent the party invok- 
ing the statute from perpetrating a fraud upon the 
other party. Thus if, in this case, Mrs. McAnulty, had 
by some artifice, trick, or device, prevented the con- 
tract from being reduced to writing, and had received 
any substantial benefits from it, so that it would have 
operated asa fraud upon the testator, we have no 
doubt of the power of acourt of equity in such case 
to afford the proper relief, notwithstanding the stat- 
ute, on the general principle that the statute is never 
to be so expounded as to make it a mere instrument 
in consummating a fraud upon the party against whom 
itis invoked. Eldredge v. Jenkins, 3 Story, 181; 2 
Pom. Eq. § 921. That marriage is not sufficient to take 
such an agreement out of the statute is clearly estab- 
lished by an unbroken current of authority. Crane 
v. Gough, 4 Md. 316; Henry v. Henry, 27 Ohio St. 
121; Flenner v. Flenner, 29 Ind. 564; Brown v. Conger, 
8 Hun, 625; Finch v. Finch, 10 Ohio St. 507; Hackney 
v. Hackney, 8 Humph. 452; Wood v. Savage, 2 Doug. 
316; Lloyd v. Fulton, 91 U. 8.479. Ill. Sup. Ct., March 
23, 1887. McAnulty v. McAnulty. Opinion by Maul- 
key, J. 

MASTER AND SERVANT — NEGLIGENCE OF VICE- 
PRINCIPAL -— CONTRIBUTORY NEGLIGENCE.— A rail- 
road section master, duly authorized to hire, direct, 
and discharge the hands of his section, suddenly 
ordered a new section hand, in the course of his em- 
ployment, to jump from a swiftly moving train. Held, 
in an action by the section hand to recover for the in- 
juries thereby sustained, that the railroad was liable. 
It seems that the command was given, and promptly 
obeyed, without hesitation. It was rash, negligent, 
unreasonable, and unwarranted; but the danger to be 
encountered in obeying it was not so manifest and so 
great as under the circumstances to render a prompt 
obedience to it contributory negligence on the part of 
the appellant. An ordinary laborer on railroads, one 
of ordinary experience, might make such a leap with- 
outinjury. He might not unreasonably believe that 
be could, taking proper care, and especially so when 
commanded to doso bya railroad employee of long 
experience, who had the right to command him in 
the course of his duty. While to jump from a rapidly 
moving train of cars is very hazardous, and ordinarily 
to do so is negligence, it is not contributory negligence, 
where the plaintiff, a laborer on the railroad, is sud- 
denly commanded by his employer or his agent to do 
so in the course of his employment, and the command 
is at once obeyed from a sense of duty, and without 
waiting to think of and consider the hazard. Such a 





case is exceptional. The agent of the employer sud- 
denly commands the laborer to do an extra hazardous 
act in the course of his duty, (one that may, though 
not probably, be safely done by observing due care), 
one that must be done at once, if done atall. The 
laborer obeys the command promptly, moved only by 
a faithful sense of duty, and as a consequence suffers 
serious injury. In that case the injured party does 
not, in legal contemplation, contribute to his own in- 
jury. The facts and circumstances were such as that 
he might suddenly, not unreasonably, believe that the 
command was a proper one that he ought to obey. 
Although the act was hazardous, it was not essentially 
dangerous. It was done suddenly, and in obedience 
to the command of one who had the rightto direct 
the laborer in the course of kis duty. The latter had 
but a moment to think of duty, a moment to think of 
danger. The law attributes the injury in such case to 
the negligence of the employer. His agent gave the 
unwarranted, negligent command. The injured party 
simply obeyed, and was not negligent, because under 
the circumstances, he might obey. It would be un- 
reasonable and unjust to allow the employer to have 
immunity from civil liability for his own negligence, 
or that of his agent, thus resulting in injury toa faith- 
ful servant. We therefore think the court erred in 
deciding that the appellant could not recover because 
of his contributory negligence. N. C. Sup. Ct., April 
11, 1887. Patton v. Western North Carolina R. Co. 
Opinion by Merrimon, J. 


NUISANCE—SOOT FROM SMOKE-STACK—ABATEMENT. 
— It appeared that the issuing of soot from defend- 
ant’s smoke-stack was a nuisance of a most disagree- 
able character to plaintiff and his family. It was not 
shown but that the smoke-stack might have been 
easily used in such a way that soot would not have 
issued therefrom. Held, that this was not one of the 
inconveniences necessarily flowing from a concentra- 
tion of population, which one impliedly consents to 
by living ina city, and that it was properly prohibited. 
The defendant’s counsel makes u very strenuous 
argument, that in effect the verdict, judgment, and 
findings, as he claims, most improperly pronounced 
thesmoke-stack of the defendant to be a nuisance. 
The language of the decree or judgment upon that 
subject is as follows: ‘It is adjudged and decreed 
that said defendant is perpetually enjoined from 
allowing soot to issue from the smoke-stack on the 
premises,” etc. The findings show that the issuing 
of this soot from the smoke-stack above mentioned 
was a nuisance of a most disagreeable character to the 
plaintiff and his family. We are not informed from 
the record but that this smoke-stack might have been 
used in such a way, both readily and easily, as that soot 
would not have issued therefrom. But be that as it 
may, it is said by this court in the case of Tuebner v. 
California St. R. Co., 66 Cal. 174: ‘* The keeping of a 
hotel or restaurant isa lawful and very necessary 
business, * * * ygt it could not be held thata 
person carrying on such business, or any requiring a 
large consumption of fuel, could erect his chimney to 
a height that would discharge the smoke and soot into 
his neighbor’s windows. It is true, as argued by ap- 
pellant, that persons preferring to live in the city 
rather than in the country must accept many incon- 
veniences, probably all that flow naturally and neces- 
sarily from the concentration of populations; but that 
doctrine should not be carried too far. The law looks 
to a medium course to be pursued by each for the 
mutual benefit of all.’’ Tested by this rule, we do not 
see why the plaintiff should not be restrained from 
so using his smoke-stack as that the soot issuing there- 
from shall be prevented from being a disturbance, an- 
noyance, and source of positive injury to the defend- 
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ant and his property. Cal. Sup. Ct., April 25, 1887. 
Sullivan v. Royer. Opinion by Foote. C. 


RAILROAD — CROSSING — YARD — INJUNCTION.— (1) 
Where property has been taken for one public use, by 
a@ corporation, it cannot be taken by another corpora- 
tion for another use, except by express grant or by 
necessary implication. (2) The running of its tracks 
by one railroad company through the yard of another 
company and across some of the tracks and switches 
is not a *‘ crossing,” within the meaning of the statute. 
(3) Arailroad company, although another route was 
open to it, for economy ran its proposed line for tracks 
through the yard of another company in operation. 
cutting through the ceal yard, the repair yard, anda 
portion of the coal chute. Held, « proper case fora 
preliminary injunction. Penn. Sup. Ct., Oct. 4, 1886, 
Appeal of Pittsburg Junction R. Co. Opinion by 
Gordon, J. Trunkey and Clark, JJ., dissenting. 


—__ > —__—_ 


NEW BOOKS AND NEW EDITIONS. 
SHARSWOOD's LEADING CASES. 

The third volume of *‘ Leading Cases in the Law of 
Real Property decided in the American courts, with 
notes by George Sharswood and Henry Budd,” is at 
hand, from the house of M. Murphy of Philadelphia. 
It contains the subjects of joint tenancy, coparcenary, 
tenancy in common, estates by entireties, merger, 
devises and dedications to charities — mortmain, title 
by descent, escheat, inviolability of legislative grants. 
It includes among others the great cases of Vidal v. 
Girard’s Ex’rs., and Fletcher v. Peck. The work is 
the only one of the kind in this country, and is valu- 
able not only on account of the intrinsic importance 
of the subject but for the learning of the annotations. 
The notes in the present volume have been made by 
Mr. Budd. Occasionally they might well have been 
fuller, as for example, on the question of the effect of 
the married women’s acts on tenancy by entireties, in 
which we find no reference to the decisions in New 
Hampshire, Lowa, and especially the case of Pray v. 
Stebbins, 141 Mass. 219; S. C., 55 Am. Rep. 462. The 
matter in the notes is divided and arranged ina very 
intelligent and logical manner. + 


STEWART’sS New JERSEY DIGEST. 

The third volume of Judge Stewart's Digest is just 
published at Trenton, N.J. It comprises all the decis- 
ions of the New Jersey courts from 1876 to 1887, and 
is a thorough piece of work, like all that comes from 
this indefatigable hand. 


COURT OF APPEALS DECISIONS. 
'N HE following decisions were handed down Tuesday, 
June 28, 1887: 

Appeal dismissed with costs—Frank M. Jenkins, re- 
spondent, v. John L. Putnam, appellant. Opinion by 
Earl, J.; all concurring except Rapallo,J.,who votes for 
affirmance.—— Judgment affirmed with costs—Caleb 
E. Whitaker, appellant, v. John M. Masterson and 
others, respondents. Opinion by Earl, J.; all concur, 
—Judgment affirmed with costs—Rebecca B. Mar- 
tin, respondent, v. William F. Garrison, appellant. 
—Judgment reversed, new trial granted, costs to 
abide event—Daniel Vail, respondent, v. Long Island 
Railroad Co., appellant. Opinion by Andrews, J.; all 
concur.—Judgment of the Supreme Court reversed 
and that of Monroe Sessions affirmed: proceedings to 
be remitted to that court, with directions to enforce 
its judgment of conviction by recommitting the de- 





fendant to the Auburn State prison to serve the un- 
expired term of his original sentence of fifteen years 
—People, appellauts, v. Joseph Elliot, respondent. 
Opinion by Earl, J.; all concurring. Elliot was 
charged and convicted of forgery, second degree, in 
presenting for cashing by a Rochester bank of a forged 
draft. The principal evidence was given by an accom- 
plice, and the Supreme Court held that it was not suffi- 
ciently corroborated under section 399 of the Criminal 
Code. Elliot and the accomplice formed a plan in 
New York city to swindle some country bank. He 
forged a $3,900 draft on the National Bank of the Re- 
public of New York in the name of La Banque du 
Peuple, Montreal,and they went to Rochester, where the 
accomplice took the draft to the Flour City National 
Bank, August 14, 1886, and deposited it. The next day 
he drew on it $2,500, of which he gave $2,000 to Elliot. 
Both were arrested, and the accomplice turned State’s 
evidence, mainly on which Elliot was convicted. The 
General Term reversed the conviction on the sole 
ground of non-corroboration. The Court of Appeals 
reverses the Supreme Court decision, and hold that the 
evidence given on the trial, that Elliot and the accom- 
plice witness were old acquaintances in New York; 
that they were seen together at the time of the swin- 
dle and for several days prior in Rochester and Char- 
lotte; that Elliot registered in Rochester under the 
false name of “J. W. Massey, Jersey City,’ and that 
he had previously, on November 13, 1878, been con- 
victed in New York of forgery, and had served four 
years therefor in Sing Sing, was sufficient corrobora- 
tive proof to satisfy both the Criminal Code and the 
trial jury.——Judgment affirmed with costs—David 
A. Scott and another, respondents, v. Augustus L. 
Case and another, appellants.——Judgmeut affirmed— 
People, respondent, v. Hanford West, appellant. 
Opinion by Andrews, J.; all concurriug. The appeal 
was by an Erie county milk vendor from a conviction 
for selling watered milk. West declared the dairy law 
unconstitutional in depriving him of his rights, liber- 
ties and privileges. ——Judgmeut affirmed with costs— 
Johu Robinson, respondent, v. Otto Huber, appellant. 
— Judgment and order affirmed on opinion given in 
Rielly v. Delaware & Hudson Canal Company (102 N.Y. 
383), with costs—Josephine Myers, respondent, v. Geo. 
S. Riley, appellant. All concur.—Return of remit- 
titur requested, and when returned to be amended in 
accordance with ‘plaintiff's motion — Witthaus v. 
Schack.——Motion for reargument denied—A nderson 
v. Continental Insurance Company. Memorandum 
per Curiam; all concurring. — Motion to dismiss 
granted with costs—Baldwin v. Rood.—Motion to 
dismiss grauted—Hyatt v. Dusenbery. Memorandum 
per Curiam.— Motion to strike appeal from calendar 
granted—Willis v. Bellamy. 


NOTES. 


The ALBANY LAW JOURNAL, which hasa happy knack 
of touching amusing!y on the humor which here and 
there shines through the dry and sombre monochrome 
of the law reports, has a collection of droll head notes, 
and he outdoes the reporter by suggesting a few use- 
ful ones on a similar pattern. He might add one to 
his collection — one we remember to have seen in the 
Practice Reports of the late Mr. Howard. The case 
was decided in an inferior court, and not in accor- 
dance with the reporter’s sense of propriety or opin- 
ion of the law, we do not know which; and the first 
head-note he prefixed to it read as follows: ‘ This 
little case shows what a Justice of the Peace can do.” 
N. Y. Daily Register. 
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CURRENT TOPICS. 


HE conviction of Jacob Sharp is the most im- 
portant in this country since that of Tweed. 
Both men belonged to the most dangerous criminal 
classes — men of ability, influence and wealth, and 
of unscrupulousness and audacity, Both seemed 
to have no moral sense, and believed the entire 
community made up of just such as themselves. 
Sharp is amazed at his conviction, stupefied, cannot 
understand how it comes about that a gentleman 
and a man of fortune and power should be sent to 
prison, put into striped clothes, have his hair 
cropped, and be set at hard mechanical work, just 
because he did what was very common and com- 
monly winked at, although to be sure it was forbid- 
den by law. We have no sympathy with him. He 


knew better, and he defied the law, tried his 
strength, was worsted, and there he is, where he 
ought to be. It is a wholesome moral lesson, not to 
say a sublime spectacle, to see amunicipal community 
rising in rebellion against its impudent, shameless, 
corrupt rulers, and putting them at honest work for 
the people whom they have abused and defrauded. 


We heartily wish that the same public opinion, 
effectuated by similar official ability and devotion, 
had brought about a similar result in a flagrant 
and notorious case of bribery at the capitol a 
few years ago. Instead of that the newspapers 
laughed at the charge, and it was swept into the 
district attorney’s waste basket. Great praise is due 
to District Attorney Martine and his efficient assist- 
ants for their perseverance in most discouraging 
circumstances, and for the signal success which 
their honest and intelligent efforts have achieved. 
It is refreshing to see such proofs of faithful and 
conscientious public service, and they should receive 
not only cordial praise but imitation in other places. 
We hope that this good work of enforcing the law 
will not stop here. The enforcement of laws should 
not resemble a convulsion of nature — an eruption 
of a volcano, an earthquake, a tidal wave, a cyclone; 
should not result from aspasm of long-suffering 
and outraged virtue which gradually comes to a 
head like a boil; but should be constant, steady 
and a matter of course. There is something ludi- 
crous in the idea of a community submitting to 
notorious infractions of the law fora course of years, 
“nursing its wrath to keep it warm,” like Tam 
O’Shanter’s wife, and once in ten years coming 
down on the offenders with a swoop, and then re- 
lapsing into slothful submission for another decade. 
We should now like to see the continued enforce- 
ment of the saloon laws on Sunday, and to have 
the gambling-shops— at which even judges and 
lawyers of high degree play—shut up and kept 
shut. We should also like to see that contemptible 
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pool law enforced for what it is worth. 
not? 


Why 


Vacation opens breezily in legal matters. The 
Supreme Court of the United States has been over- 
ruled! By the Court of Appeals of Texas. It 
would seem that justice of the peace, Dogberry— 
Stofer, of Kentucky, has escaped, run away to 
Texas, got elected to the Court of Appeals, and 
essayed a more daring flight than the overruling of 
the highest court of a State. The Court of Appeals 
of Texas, be it known, is a court of appellate crim- 
inal jurisdiction alone, and although of great an- 
tiquity — twelve years —and a respectable author- 
ity in regard to murders, rapes, mule-stealing and 
such matters, has not been regarded as an oracle of 
constitutional law. But now, in Ez parte Asher, 
it overrules the Federal Supreme Court in ob- 
bins v. Taxing District, and holds that a State 
tax upon drummers from other States is valid. 
The court is good enough to say that “In 
cases clearly involving the constitutionality and 
validity of State laws with reference to the 
Federal Constitution, the decisions of the Su- 
preme Court of the United States clearly, certainly 
and unequivocally expressed upon the questions in- 
volved, are binding upon the courts of the States.” 
But the court continue: ‘‘ Such decisions, no more 
than the decisions of State courts, are or should be 
binding upon the latter, if in themselves unwar- 
ranted, assumptions of constitutional authority — 
innovations of Federal power, where such power 
does not and never was intended to apply and oper- 
ate — and moreover where said decisions are directly 
in conflict with well-adjudicated cases of the 
same court, which are not overruled, and which 
in addition to their equal authority are based upon 
fundamental and eternal principles of reason, jus- 
tice and right.” ‘‘ The doctrine announced in the 
Robbins case, and which is here relied on, stands 
without support in previous adjudications of the 
court in which it was laid down, and this too with- 
out overruling previous decisions of the same court 
in diametrical opposition to it. The .2obbins case 
— decided by a divided court —is in direct con- 
flict with a number of cases decided by the same 
court, and in which there was no division of opin- 
ion on the question. Under such circumstances 
we do not feel bound by the Robbins decision, and 
not believing it to be the law of the land, we will 
not consider it of binding force upon us.” Thus 
does the little bantam feather-weight essay to knock 
out the great slugger! Thus dves the adolescent 
ram, with budding horns, gallantly butt the great 
patriarch of the flock! How astonished those mis- 
guided justices at Block Island and other cooling 
places will feel when they get this news! Sic sem- 
per tyrannis, and the ‘‘lone star,” forever! So far 
we had written in our first natural impulse of sym- 
pathy with the gallantry and pluck of the weaker 
party. But now there comes over us a sudden 
sickening suspicion that the Court of Appeals of 
Texas has been making a goose of itself. Now 
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we do not mean to intimate that the Supreme 
Court is right. Nor would we insinuate that it 
is wrong. But it occurs to us that the law which 
it has laid down in the Robdlins case, and reit- 
erated, is the law of the land, which all good citi- 
zens are bound to obey, and especially which all 
State courts are bound to bow to, however stiffly and 
reluctantly. The Supreme Court may be wrong, but 
who can overrule it in its interpretation of the 
Federal Constitution? The Texas P. J. says the 
decision is inconsistent with previous ones of the 
same court. Does he intend to be understood that 
the Supreme Court may not overrule its own de- 
cisions? This action of the Texas court is pert, 
foolish, unseemly, not to say ridiculous. Let the 
little court devote itself to demonstrating that a 
verdict of ‘‘guilly™ is good, but one of ‘ guity ” is 
bad. Let the little court pull in its little horns, 
and take the law from its superiors, obediently if 
not contentedly. Else it will some day find some 
justice of the peace defying its own awful author- 
ity, and then it will know how sharper than a ser- 
pent’s tooth it 1s to have a rebellious inferior. 


Justice Dykman, of the New York Supreme 
Court, has deemed it necessary to consider the 
question whether the Saturday half-holiday act pro- 
hibits the holding of courts after noon on that day, 
and he concludes that it does not. He points out that 
“no law inthis State has ever interdicted the hold- 
ing of any court on a holiday,” and that this law 
does not profess to apply to courts, and embraces 
only the subjects of protesting negotiable paper and 
closing public offices of the State and counties. He 
observes: “ Holidays are periods of relaxation and 
amusement and exemption from labor, and it was 
the object of the law under view to enlarge their 
number and provide for their enjoyment. That 
end was obtained by considering the designated 
holiday as Sunday for all purposes of business in 
the public offices, and authorizing the protest of 
dishonored paper the day before. The closure 
of the banks and public offices was thus secured, 
and that released a large number of persons. Yet 
holidays have never been made non-juridical days, 
and there is no reason why they should be. It is of 
great importance to have the courts open for suit- 
ors at all times, and no intention should be imputed 
to the legislature for their closure without unequivo- 
cal language expressing such a design. The legis- 
lature has declared this to be an act to designate the 
holidays to be observed in the acceptance and pay- 
ment of bills of exchange, bank checks, and prom- 
issory notes and relating to the closing of public 
offices, and no design is expressed either in the title 
or the text to embrace any other subject in this leg- 
islation. If the legislature entertained the purposes 
of abridging the days or limiting the times in which 
courts could be held in this State, it would have 
employed plain and unequivocal language for the 
accomplishment of that end. It would have been 
easy to restrain the courts upon holidays and make 








them Sundays for the courts, as well as the public 
offices, but it was not done, and the courts remain 
unrestricted and unlimited by thislaw.” We be- 
lieve it was held that the old law had no application 
to courts. 


Tue EpITor HAS THE CONCEIT TAKEN OUT OF Hm, 
(Fact — all but the last stanza.) 


The editor turned his revolving chair, 
Revolving a neat paragraph, 

When out by the stairway he met a broad stare 
And heard a bucolical laugh. 


“ Are you Irving Browne?” the visitor said; 
“T am he,” said the editor bland, 

And graciously bent his ambrosial head, 
And extended his inky right hand. 


“Your name I have honored for many a year,” 
The rustic replied, as he “ shook,” 

“ And having some business that brought me up here, 
I was cur’ous to see how you'd look.” 


The editor felt an unusual flame, 
Approaching a blush, and reflected, 

“ Here’s a sensible man, and this is true fame, 
But to hear it I never expected.” 


And then a research of his pockets began, 
In quest of a possible quarter, 

But concluded to go to the near ‘‘ Delavan,” 
And treat to free lunch and cold water. 


“In the place where [I live,” that countryman said, 
“There’s a lawyer whose name’s Irving Brown, 
And I didn’t suppose, till your sign I read, 
There was one of that name in this town.” 


The editor rose with a choleric air, 
And entreated that rustic full sore, 

And used some expressions which I do not dare 
To repeat, as he bolted the door. 


The tenth annual meeting of the American Bar 
Association will be held at Saratoga Springs, on 
Wednesday, Thursday and Friday, August 17, 18 
and 19, 1887. The -exercises will be as follows: 
Wednesday morning.— The president's address, by 
Thomas J. Semmes, of Louisiana; nomination and 
election of members; election of the general coun- 
cil; reports of the secretary and treasurer; discus- 
sion and action on report made in 1886, by the com- 
mittee on jurisprudence and law reform, on securing 
uniformity in the mode of settling estates of dece- 
dents leaving property in several States. Wednes- 
day evening.— A paper by Henry Jackson, of 
Georgia, on ‘‘ Indemnity the Essence of Insurance; 
Evil Consequences of Legislation Qualifying this 
Principle; ” discussion upon the subject of the 
paper read; discussion and action on the report 
made in 1886, by the committee on judicial admin- 
istration, as to indeterminate sentences for convicted 
criminals. Thursday morning.— The annual ad- 
dress, by Henry Hitchcock, of Missouri; reports of 
standing committees; reports of special committees; 
discussion of the reports, and action on report 
made in 1886, by the committee on jumsprudence 
and law reform, in regard to the use of the whip- 
ping-post as a punishment for crime. Thursday 
evening.— A paper by J. K. Edsall, of Illinois, on 
“The Granger Cases and the Police Power; ” dis- 
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cussion on the subject of the paper read; discussion 
and action on report made in 1886, by the commit- 
tee on jurisprudence and law reform, in regard to 
the appointment in all legislative bodies of a joint 
standing committee for the revision of bills, and as 
to the proper procedure in matters of special and 
local legislation. Friday morning. — Nomination 
of officers; unfinished business; miscellaneous busi- 
ness; election of officers, 


We are informed by lawyers of this State that 
Banks & Brother are offering to furnish them New 
York Reports at $1.50 per volume, express paid. 
The contract price to which they are entitled is only 
98 cents over the counter, and $1.10 delivered by 
mail or express. These prices however are cash. 





NOTES OF CASES. 
 . State v. Kane, Rhode Island Supreme Court, 
Ll Oct. 16, 1886, it was held that a constitutional 
amendment providing ‘‘the manufacture and sale 
of intoxicating liquors to be used as a beverage 
shall be prohibited, does give the right to manu- 
facture and sell intoxicating liquors to be used 
otherwise than as a beverage. The court said: 
‘‘The purpose of the amendment is not simply to 
prohibit the sale of intoxicating liquors as a bever- 
age, but to prevent it. Any act therefore designed 
to carry the amendment into effect should be framed 
with a view of prevention. Now it seems clear to 
us that an act which should only prohibit selling or 
keeping for sale for a beverage, leaving everybody 
free to sell for all other purposes, would be less ef- 
fectual for prevention than an act which should 
confine the right to sell to a few persons, selling 
under strict regulations, and prohibited everybody 
else altogether from selling; for if all persons are 
permitted to sell for other purposes, we may be 
sure, from our experience of human nature, that 
many will use the permission asa blind, and will 
sell for a beverage under the guise of selling for 
other purposes, and it will be exceedingly difficult 
to prove the deception. This consideration has al- 
ways had its influence in prohibitory legislation, 
The aim of such legislation has uniformly been to 
prevent selling for use as a beverage, and not to 
prevent it for other purposes, and yet so far as we 
are informed, prohibitory laws have always been 
framed so as to allow only a few to sell for other 
purposes, and to prohibit everybody else from sell- 
ing at all. For this reason alone therefore we 
might well decide that the act under which the de- 
fendant is complained of is not obnoxious to the 
objection interposed by him. We think it is not 
open to the objection for still another reason. The 
defendant’s argument rests upon the legal maxim, 
expressio unius est exclusio alterius, which literally 
translated signifies, the expression of one is the ex- 
clusion of the other, The maxim is often applied 


in construing written instruments, particularly grants, 





to narrow their scope to what is expressed in them, 
by the exclusion of what, but for the expression, 
would be implied. Thus if a lot, with no access to 
it save over the grantor’s land, be conveyed with 
the express grant of a particular way, any way 
which might otherwise be implied will be excluded. 
This is not the manner in which the defendant 
seeks to have the maxim applied. His aim is to 
raise rather than to rebut an implication. Indeed 
the amendment is not a grant. The first clause is 
in effect a prohibition. It prohibits the manufac- 
ture and sale of intoxicating liquors for use as a 
beverage, and the defendant contends that 1t 
thereby impliedly licenses their manufacture and 
sale for other purposes. He seeks to reverse the 
maxim, and apply it as if it read, the exclusion of 
one is the expression of another, or the prohibition 
of one is the permission of another, instead of ‘the 
expression of one is the exclusion of another.’ 
Perhaps a prohibition to do a thing for one purpose 
may imply a permission to do it for other purposes 
in some circumstances, but generally such an 1m- 
plication is not warranted by any usage of the lan- 
guage with which we are acquainted. We can see 
nothing in the first clause of the fifth amendment 
which warrants such an implication. The second 
clause is a command to the general assembly to 
provide by law for carrying the first clause into ef- 
fect. Of course if the general assembly had _pre- 
viously had no power to legislate on the subject, 
the command would confer by implication the 
power required for its own execution. But the 
general assembly had power before the amendment 
not only to prohibit the sale of intoxicating liquors 
as a beverage, but also to restrict and regulate their 
sale for other purposes. The two powers, if they 
may be called two, are not inconsistent. Why 
then should an express command to exercise the 
one be tantamount to abrogation of the other? We 
see no reason why it should.” 


In Baines v. Geary, 57 L. T. Rep. (N. S.) 567, 
T. G. agreed to enter the employment of C. B., a 
dairyman, as milk carrier at weekly wages, the ser- 
vice to be determinable at two weeks’ notice on 
either side. And T. G. undertook that he would 
not ‘‘ either during such service or after being dis- 
charged or quitting such service, serve or cause to 
be served for his own benefit, or that of any other 
person or persons, either directly or indirectly, or 
cause to be interfered with im any way any of the 
customers served or belonging at any time to the 
said C. B., his successors or assigns.” Afterward 
T. G. set up in business as a dairyman on his own 
account, and solicited and obtained the custom of 
some persons whom he had served as carrier for C, 
B. Held, that a covenant in restraint of trade is 
divisible in point of time, and will be enforced so 
far as it is reasonably necessary for the protection 
of the covenantee; that the present covenant would 
be reasonable so far as it prevented T. G. from 
serving any person who had been a customer of C. 
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B. during T. G.’s emp/oyment by him, and to that 
extent must be enforced. The court, North J., 
said: ‘It is argued, that unless the covenant in 
the case before me is limited to persons who were 
customers of the plaintiff Baines at the time when 
it was entered into, or at any rate, who became 
such during the period of the defendant’s employ- 
ment, it would be too extensive, and that a cove- 
nant, the terms of which are too extensive, must 
fail altogether. The terms of the covenant in this 
case are, no doubt, wider than those of the cove- 
nant in Rannie v. Irvine, 7 Man. & Gr. 869. But it 
is quite clear that a covenant in restraint of trade 
is good if it does not go further than is necessary 
for the reasonable protection of the person who im- 
poses it. There is nothing illegal in such a cove- 
nant, but it is considered unreasonable if it im- 
poses a larger restraint than is necessary for the 
protection of the covenantee. The courts have 
however seen their way to treat such a covenant as 
divisible, and to enforce it to the extent to which 
it is reasonable while declining to enforce that part 
of it which is unreasonable. There are many re- 
ported cases in which covenants in restraint of 
trade have been held to be divisible as regards 
space. Price v. Green, 16 M. & W. 346.” ‘No 
case however was cited to me in which a covenant 
of this kind has been held to be divisible in regard 
to time. I postponed judgment in order that I 
might see if any such case has been reported, and 
I found the case of Nicholls v. Stretton, 3 L. T. Rep. 
O. 8. 117; 7 Beav. 42. In that case the defendant, 
on being articled to the plaintiff, a solicitor, cove- 
nanted that he would not during the five years of 
his articles, nor at any time after the expiration of 
the term, either directly or indirectly, interfere or 
intermeddle with or be concerned as attorney, agent, 
or otherwise, for any person who had already been, 
or who should from time to time thereafter become, 
or be the client or correspondent in business of or 
with the plaintiff, or any partner or partners, he 
might admit to a share or shares with him, or any 
person or sersons to whom he might sell or assign 
the whole or any part of his business or profession 
of attorney, solicitor, or conveyancer. Lord Lang- 
dale, M. R., held that the covenant was not too 
extensive, and granted an interlocutory injunction 
to restrain the defendant from interfering or inter- 
meddling with, or being concerned as an attorney 
agent, or otherwise, for any client or correspondent 
of the plaintiff, or of the plaintiff and his partners, 
in the plaintiff's business of an attorney, solicitor, 
or conveyancer, A note to the report states that 
an appeal was presented from the decision, and a 
case was directed to a court of law. Either the 
case, or an action for damages for breach of the 
covenant, came before the Court of Queen’s Bench 
in Nicholls v. Stretton, 10 Q. B. 346. In that action 
two sets of breaches of the covenant were relied on 
by the plaintiff. The first was in respect of persons 
who had been clients of the plaintiff before and at 
the time of the defendant’s entering into the cove- 
nant; the second was in respect of persons who be- 








came clients of the plaintiff afterward, while the 
defendant continued his articled clerk, As the 
judgment of the court was very short, I must refer 
to the arguments of counsel. Mr. Bramwell for the 
defendant, who had demurred, contended that 
‘such a covenant almost puts it in the power of the 
plaintiff to exclude the defendant from all business 
whatever, and it is much more extensive than can 
be required for the protection of the plaintiff; there 
is no limitation as to time or space. Here he would 
have been fully secured against the loss of business 
from the opportunities which he gave the defendant 
by a covenant, that the defendant should not be 
concerned for any one who had been the plaintiff's 
client before, or at the time of the defendant’s be- 
ing with him. * * * But it will be argued that 
the covenant is good fora part, and that the good 
part may be severed from the bad. Now first, the 
contract is a whole, and every covenant on the one 
side is in consideration of every covenant on the 
other; and if any part be void the whole is void.’ 
He went on to argue that there could be no distinc- 
tion on the ground that the contract was under seal. 
Mr. Cowling, for the plaintiff, argued, that ‘even 
without separating the parts of the covenant there 
1s no more protection than the particular profession 
requires, the defendant being restricted only as to 
persons, and not as to place or time.’ In the course 
of his argument Lord Denman, C. J. said: ‘The 
body of customers here may alter from time to time. 
Could you enforce a covenant prohibiting a man 
from dealing with such persons as you might name 
from time to time?’ Mr. Cowling then contended 
that ‘the covenant is at least good so far as it con- 
cerns the clients, who carried on business with the 
plaintiff at the time of making the indenture or 
during the continuance of the articles; and the 
breaches are confined to these. It is true that when 
any covenant, whether under seal or not, is 1n part 
illegal, the whole contract fails. But thatis differ- 
ent from the present case, where the contract is, not 
to do any thing illegal, but only to abstain from 
certain acts, some of which a party cannot bind 
himself not to do but may still legally abstain from 
doing. In such a case the law will enforce such 
restrictions as the party can bind himself to.’ Mr. 
Bramwell replied and the court took time to con- 
sider their judgment. Lord Denman, C. J. deliv- 
ered the judgment of the court thus: ‘This case 
must be decided in favor of the plaintiff in con- 
formity with Price v. Greenin the Exchequer Cham- 
ber.” 16 M. & W. 346. That decision 1s precisely 
in point, and it shows that though the terms of the 
covenant are large enough to include all the persons 
who might be clients of the plaintiff at any time, 
still it was separable and was at any rate good as 
regarded those persons who had been clients of the 
plaintiff during the time 1n which the plaintiff was 
serving his articles with him, and that the court 
considered that, as regards persons who became 
clients of the plaintiff after the defendant had 
quitted his employment, the covenant would have 
been bad. That exactly apples to the present case. 
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Whatever may be the true construction of the 
agreement — whether it extended or not to persons 
who might become customers of the plaintiff Baines 
or his successors after defendant had quitted his 
employment — it would at any rate be good as re- 
gards persons who became customers while the 
defendant was in that employment; I must there- 
fore grant an injunction, but limited to restraining 
the defendant from serving or interfering with any 
persons who were customers of the plaintiff Baines 
at any time during the defendant’s employment by 
him.” 
Reining 


MUNICIPAL CORPORATIONS— DEFECTIVE 
STREETS—SNOW AND ICE. 
NEW YORK COURT OF APPEALS, 
APRIL 19, 1887. 


TAYLOR V. City OF YONKERS. 

It is the duty of a city in New York to keep its sidewalks clear 
of snow and ice, so that they may be safe and convenient 
for passage; but it may impose the duty of so doing upon 
the citizens, and it is not guilty of negligence if, observing 
the work is being generally done, it awaits their action 
for a reasonable period. When however such reasonable 
time has been given, the corporation must either compel 
the citizens to act, or dothe work itself ; and if it suffers 
the obstruction to remain thereafter, with notice, actual 
or constructive, of its existence, it will be responsible for 
injuries resulting. 

It is not negligence on the part of a cityin New York to fail 
to remove from its sidewalks ice formed by a sudden fall 
of temperature, and which it is practically impossible to 
remove, or to fail to compel its citizens to sprinkle such 
ice with ashes or sand to prevent it from being slippery, 
but the city may await a change of temperature which 
will remove the danger, 

A slope over a sidewalk in a city, formed by sand and small 
stones that had washed out of an embankment from time 
to time, being allowed to accumulate, became covered 
with sleet and ice during a cold night; and a person, in 
going to his place of business early in the morning, fear- 
ing to go down the stepsin front of his house, attempted 
to walk over the slope, fell, and wasinjured. Held, that 
if the accident was caused by the ice alone, the city would 
not be liable; but that if the condition of the slope, 
which the city had negligently allowed to be formed and 
remain over the walk, was a concurring cause of the fall, 
without which the accident would not have happened, the 
city would be responsible. 


Joseph F. Daly, for appellant. 
John F. Brennan, for respondent. 


Fincu, J. This case was submitted to the jury 
under instructions that a municipal corporation is 
bound to keep its sidewalks safe and cunvenient for 
the passage of the public, so far as reasonable diligence 
and the possession of adequate resources will allow; 
and the application of this rule to conditions resulting 
from the rigors and changes of a northern winter, and 
to twoemergencies which frequently occur, was very 
fairly and justly discussed and limited. It often hap- 
pens that in a single day or night every street and 
sidewalk in a city or village is covered with a heavy 
fall of snow. It is not expected, and cannot be re. 
quired, that the corporation shall itself forthwith em- 
ploy laborers to clean all the walks, and so accomplish 
the object by a slow and expensive process, when the 
result may be effected more swiftly and easily by im- 
posing that duty upon the citizens. Each can promptly, 





and without unreasonable burden, clean the snow 
from his own premises, and the authorities’may justly 
and lawfully require that to be done under the juris- 
diction conferred by their charters. But though the 
municipality makes the necessary regulation, it is not 
thereby relieved from responsibility. The duty re- 
mains, and it must therefore see to it that its ordi- 
nance is obeyed. It is entitled however toa reasone 
able time within which to perform the duty in the 
manner permitted, and is not guilty of negligence if, 
observing that the work is being generally done, it 
awaits for a reasonable period the action of the citi- 
zens. But when such reasonable time has been given, 
the corporation must compel the adjoining owner or 
occupants to act, or do the work itself; and if it suffers 
the obstruction to remain thereafter, with notice, 
actual or constructive, of its existence, it may become 
responsible for injuries resulting. Another and dif- 
ferent emergency sometimes occurs, and was referred 
to in the charge to the jury. When the streets have 
been wholly or partially cleaned, it often happens that 
a fall of rain, orthe melting of adjoining snow, is 
suddenly followed by a severe cold, which covers 
everything with a film or layer of ice, and makes the 
walks slippery and dangerous. This frozen surface it 
is practically impossible to remove until a thaw comes 
which remedies the evil. The municipality is not 
negligent in awaiting that result. It may and should 
require householders, when the danger is great, to 
sprinkle upon the surface ashes or sand or the like as 
a measure of prudence and precaution, but is not re- 
sponsible for their omission. It is no more bound to 
put upon the ice, which it cannot reasonably remove, 
suchforeign material, than to cover it with boards. 
The emergency is one which is common to every street 
in the village or city, and which the corporation is 
powerless to combat. Usually it lasts but a few days, 
and the corporate authorities may await, without 
negligence, a change of temperature, which will re- 
move the danger. 

Both of these emergencies are shown to have existed 
in the present case, and as to both the learned trial 
judge gave to the defendant the full benefit of the rule 
as we have stated it. But there were further facts. 
The sidewalk along Buena Vista avenue, where it 
passed an unoccupied lot, was bounded on its inner 
line by an unprotected bank of earth. For two years 
the action of rain and frost had thrown upon the walk 
sand and gravel and stones from the bank, until the 
flagging was entirely covered by it, anda new and 
sloping grade substituted for theone adopted. The 
sand on the inner line was about eight inches in depth, 
growing less toward the curb, where it was about one 
inch. Mixed in with this were stones, some of which 
were as large as apples. When the winter came, this 
walk was covered with snow, which was never re- 
moved. Before the accident, the snow-fall had been 
heavy, but it was evidently not recent; for upon this 
walk it had been trampled down by travel, and by 
freezing and thawing converted into ice. These facts 
tended to establish negligence on the part of the city. 
If the slope of the walk was not dangerous in the sum- 
mer weather, it might become so when coated with 
ice in the winter, and those having the care of the 
highway were very blind if they did not foresee the 
possible danger. No one however appears to have 
been injured by it when simply in this condition, for 
the reason, probably, that sand was continually washed 
upon it from the adjoining bank. But this protection 
disappeared before the plaintiff was injured. On the 
night preceding, rain fell, which washed the sand from 
the ice, and then froze, covering everything with a new 
surface, and making the whole city slippery and dan- 
gerous for travel. That was just as true of walks 
cleaned as of those not cleaned, and it may even be the 
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fact that the latter, when paved, became by reason of 
their smoothness, the most dangerous of all. That 
such was the situation was very strongly shown by the 
conduct of plaintiff himself. He boarded in a house 
adjoining the vacant lot of which we have spoken, and 
standing so far above the grade of the street that ten 
steps led down to the sidewalk in front. On coming out 
in the morning with a companion, and observing the 
situation, he hesitated tocome down his own steps to 
the sidewalk, although clear of snow, as we may fairly 
assume, and chose rather,as a measure of safety, to 
take another route. He went through the picket fence 
at the side, and on to the vacant lot, which was covered 
with snow, and thence down to the sidewalk, which he 
essayed to cross, intending to go to his work through 
the middle of the street and on the roadway. His 
conduct pictures the situation perfectly. He stepped 
on the new ice surface, just formed, and for the exis- 
tence of which the city was in no respect responsible. 
Had that been the whole of the case, a recovery would 
have been impossible. But this new ice formed on a 
slope, having a fall toward the curb of six or seven 
inches in ten feet, which the city had negligently suf- 
fered toremain. If that slope was one concurring 
cause of the fall, without which the accident would 
not have happened, the city is liable. We have stated 
the rule to be that ** when two causes combine to pro- 
duce an injury to a traveller upon a highway, both of 
which are in their nature proximate, the one being a 
culpable defect in a highway, and the other some 
occurence for which neither party is responsible, the 
municipalty is liable, provided the injury would not 
have been sustained but for such defect.’’ Ring v. 
City of Cohoes, 77 N. Y. 88; S. C.,33 Am. Rep. 574. 
Now, the jury were plainly charged that the new ice 
recently formed furnished no ground of negligence on 
the part of the city, and it necessarily followed that 
the jury found the slope of the walk to have beena 
concurrent cause, without which the accident would 
not have happened. 

The only remaining inquiry is whether there were 
any facts which permitted that inference, or whether 
there were none, and the conclusion was mere guess 
and speculation. The fact proved was that the plain- 
tiff slipped on the ice lying on aslope. The inference, 
it is claimed, is natural and logical, and sustained by 
common observation and experience, that both of the 
conditions entered into the accident as proximate 
causes. But no one can say, that if the newice had 
spread over a level, the plaintiff would not have fallen; 
and there is nothing in the case pointing to the slope 
as a concurrent cause, beyond the bare fact that it ex- 
isted, and so nothing to redeem the inference sought 
from the domain of mere guess and speculation. The 
question involved has been quite earnestly debated in 
other States, where it arose under statutes requir- 
ing towns to keep the streets safe and convenient. In 
Maine and Massachusetts it is held, that if besides the 
defect in the way, there is also another proximate cause 
of the injury contributing directly to the result, for 
which neither of the parties is in fault, the town is not 
liable. Moore v. Abbot, 32 Me. 46; Moulton v. Sand- 
ford, 51 id. 127; Marble v. Worcester, 4 Gray, 395; Bil- 
lings v. Worcester, 102 Mass. 329; S. C., 3 Am. Rep. 460. 
These rulings are based largely upon two grounds: 
that the town is liable for the defect alone, and that 
the proportion of injury due to that cause is impos- 
sible to be asscertained. A contrary rule is held in 
Vermont and New Hampshire. Hunt v. Pownal, 9 
Vt. 411; Winship v. Enfield, 42 N. H. 197. We have 
already stated the rule to be in this State that the de- 
fect, even when a concurring cause, must be such that 
without its operation the accident would not have 
happened. Where the defect is the sole explanation 
of the injury, there is no difficulty; but where there 











is alsoanother for which no one is responsible, we 
have held that “ the plaintiff must fail if his evidence 
does not show that the damage was produced by the 
former cause.”’ Searles v. Manhattan Ry. Co., 101 N. 
Y. 661, and we add that he must fail also if it is just as 
probable that the injury came from one cause as the 
other, because he is bound to make out his case by a 
preponderance of evidence, and the jury mast not be 
left to amere coujecture, or act upon a bare pos- 
sibility. In this case that rule was violated. The plain- 
tiff slipped upon the ice. That by itself was a sufli- 
cient, certain, and operating cause of the fall. No 
other explanation is needed to account for what hap- 
pened. It is possible that the slope of the walk bau 
something to do with it. It isequally possible that it 
did not. There is not aparticle of proof that it did. 
To aflirm it isa pure guess and an absolute specula- 
tion. Are we to send it toa jury for them to imagine 
what might have been? The great balance of proba- 
bility is that the ice was the efficient cause. There is 
no probability, not wholly speculative, that the slope 
wasalso such. Its descent was slight (not quite an 
inch in a foot), and not more than constantly occurs 
in the streets of acity. No knowledge or intelligence 
can determine or ascertain that such a slope had 
any part or share in the injury; and to send the ques 
tion to the jury is simply to let them guess at it, and 
then upon that guess to sustain a verdict for damages. 
1 am quite willing to hold cities and villages toa 
reasonable performance of duties; but | am not will- 
ing to make them practically insurers by founding 
their liability upon mere possibilities. 

For these reasons I think the plaintiff should fail, 
and the motion fora nonsuit should have been granted. 
Judgmeut reversed, new trial granted; costs to abide 
event. 

All concur, except Andrews, J., not voting. 


——_ > —__—_. 


NEGOTIABLE INSTRUMENTS LOST — CER- 
TIFICATE OF DEPOSIT— TITLE. 


SUPREME COURT OF OHIO, MARCH 22, 1887. 


CITIZENS’ Nat. BANK v. Brown. 


A certificate of deposit payable in current funds to the order 
of the depositor upon return of the certificate is a negoti- 
able promissory note, 

A negotiable certificate of deposit, if lost before indorsement 
by the depositor, can invest the finder with no title, and 
the depositor may maintain a suit at law to recover on 
such lost certificate upon the refusal of the bank to sur 
render the deposit, unless he shall execute to it an indem- 
nity bond against possible future loss. And this rule is 
not changed by the terms of the certificate, which makes 
the same payable *‘ on return of the certificate.” 

RROR to District Court, Hamilton county. Action 

at law to recover on a lost certificate of deposit. 

Plaintiff received from defendant bank the following 

certificate of deposit: 

“No. 762. Citizens’ National Bank. Cincinnati, 
August 9, 1882. Eugene E. Brown has deposited in 
this bank $1,145, payable to the order of himself on 
return of this certificate, in current funds;” which 
certificate was signed by the proper officer of the bank. 
This certificate he subsequently lost, but before any 
indorsement had been made thereon. The bank re- 
fused to deliver to him the amount of his deposit un- 
less he would execute to it a bond to indemnify it 
against possible loss from any subsequent claim of any 
finder or holder of the lost certificate, whereupou 
plaintiff brought this suit. 


Paxton & Warrington, for plaintiff in error. 
T. Q. Hildebrant, for defendant in error. 
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DicKMAN, J. The record discloses as facts estab- 
lished to the satisfaction of the court below, and which 
we are not disposed to call in question, that the de- 
fendant in error, on the ninth day of August, 1882, 
deposited with the Citizens’ National Bank of Cincin- 
nati the sum of $1,145, and received from the bank a 
certificate of deposit for that amount, signed by the 
proper officer of the bank, bearing date as of that day, 
aud made payable to the order of the depositor in 
current funds, on the return of the certificate. On 
the sixteenth day of September, 1882, the defendant 
in error iost the certificate of deposit, and has not 
since found or recoveredit. When lost, the certificate 
was not indorsed by the defendant in error; and on 
the eighteenth day of September, 1882, he demanded 
payment thereof from the bank, but the bank refused 
to pay the same, unless he would first indemnify it by 
bond, with good and snfficient sureties, against any 
luss which it might suffer by reason of the certificate 
being held or owned by some person other than him- 
self, who would seek to enforce against the bank the 
collection thereof. 

The certificate was in effect a promissory note. It 
possessed all the requisites of a negotiable promissory 
note, and as such, was governed by the rules and prin- 
ciples applicable to that class of paper. In Howe v. 
Hartness, 11 Ohio St. 449, it was held that a certificate 
of deposit substantially the same as that under con- 
sideration was anegotiable promissory note; and in 
Miller v. Austen, 13 How. 218, where the amount de- 
posited with the bauk was payable only to the order 
of the depositor, at a future day certain, upon the re- 
turn of the certificate of deposit, it was recognized as 
the established doctrine that a promise to deliver or 
to be accountable for so much money is a good bill or 
note; that the sum named in the certificate issued 
being certain and the promise direct, every reason 
existed why the indorser of the paper should be held 
responsible to his indorsee that could prevail in cases 
where the paper indorsed is in the ordinary form of a 
promissory note; and that as such note the State 
courts generally had treated certificates of deposit 
payable to order. The fact that the money deposited 
with the plaintiff in error was made payable on return 
of the certificate was not such a contingency as affec- 
ted the negotiable character of the instrument. Hunt 
v. Divine, 37 Ill. 137; Smilie v. Stevens, 39 Vt. 315; 
Bellows Falls Bank v. Rutland County Bank, 40 id. 378. 

In the view which we take of the case before us, it 
becomes unnecessary to inquire whether the certificate 
was overdue and payable at the time of its loss, or 
whether ademand before the loss of the certificate 
was an essential prerequisite to the maturity of the 
instrument, in order to determine whether one who 
should come into possession of it would be subject to 
the equities that might exist between the bank and 
the depositor, and whether the bank would be secure 
in paying the amount of the certificate to the deposi- 
tor, without exacting from himan indemnity. The 
certificate, though negotiable, was unnegotiable when 
lost by the payee. It was never indorsed by him, and 
it becomes a subject of inquiry whether in such, case 
a bond of indemnity to the bank was a condition pre- 
cedent to his right of recovery at law on the lost in- 
strument. 

It was said by Lord Ellenborough, in Pierson v. 
Hutchinson, 2 Camp. 211, ‘‘ Whether an indemnity be 
sufficient or insufficient, isa question of whicha court 
of law cannot judge;” and by Lord Eldon, in Ex 
parte Greenway, 6 Ves. 812, ‘* I never could understand 
by what authority courts of law compelled parties to 
take the indemnity.” But the difficulty which courts 


of law have found in adjusting indemnities 1s obvia- 
ted in this State under our Code of Civil Procedure 
which settles in the same action the legal and equitable 





rights of the parties; altering rather the form of ad- 
ministering justice, than impairing in any manner the 
rights of tbe parties, whether before denominated 
legal or equitable. Lamson v. Pfaff, 1 Hand. 449. 

If anegotiable note payable to bearer, or to order,and 
indorsed in blank, is lost before maturity, it is right 
that the maker, upon paying its contents, should be 
made secure against being compelled to pay the same 
asecond time. But when the lost instrument is not 
payable to bearer, or is payable to order, and is unin- 
dorsed by the payee, as no legal title in such a case 
could pass, so as to invest any one with the privileges 
of a bona fide holder in the usual course of trade, no 
indemnity would be necessary. If one should finda 
note negotiable by indorsement, and forge the indorse- 
ment, the holder by this title could make no valid 
claim against any one, because the written transferr 
would confer no title upon him; and if the finder 
should not forge the indorsement, his action or demand 
of payment must needs be in the payee’s name, and 
the maker might then plead any judgment already 
rendered against him on the note in favor of the payee, 
or any payment thereon made by him to the payee. 

Among the exceptions as to indemnity, it is said by 
an approved text-writer that there are some cases in 
which the defendant can run no risk, and in which the 
plaintiff may therefore proceed in a court of equity or 
law without giving a bond of indemnity; that is, where 
the note is not negotiable, and where, though negoti- 
able, it is payable to order and unindorsed, or has been 
specially indorsed. Daniel Neg. Inst., § 1481. 

The reason which permits notes never negotiable to 
be sued under the expeditious forms of the common 
law, in preference to the more tedious and expensive 
ones of chancery, applies, says Parson, in his treatise 
on Notes and Bills, equally well to all notes which, 
being negotiable, have not been negotiated. The 
rule as laid down by 2 Greenl. Evi., § 156, is 
that if the bill or other negotiable security be lost, 
there can be no remedy upon it by law, unless it was 
in such a state when lost that no person but the plain- 
tiff could have acquired aright to sue thereon. But 
if there be no danger that the defendant will ever 
again be liable on the bill or note, as if the indorse- 
ment were specially restricted to the plaintiff only, or 
if the instrament was not indorsed, the plaintiff has 
been permitted to recover upon the usual secondary 
evidence; and Judge Story, in considering the remedy 
afforded in equity, and approving the rule allowinga 
recovery on a lost note at law where itis not negoti- 
able, states that the same rule will apply if the note 
was originally negotiable where it has not been in- 
dorsed by the payee. Prom. Notes, § 451. 

In accord with the rule holding the maker liable 
without indemnity, where the payee has lost a negoti- 
able note before indorsing it, is the decision in Thayer 
v. King, 15 Ohio, 242. That decision was rendered in 
the year 1846, and it has stood approved in this State 
from the day of its announcement. We find no ade- 
quate ground for now disturbing it. The court held 
in that case that an action might be maintained at 
law on a note payable to order, and indorsed in blank, 
and lost after it became due. The reason for so hold- 
ing will apply with equal force to the case under con- 
sideration. In the one case it was deemed unneces- 
sary to invoke the chancery powers of the court for an 
indemnity, as the maker would be protected against a 
double payment of the overdue lost notes by reason of 
their being charged with all equities existing between 
himself and the owner of the paper; and in the case 
at bar no bond of indemnity was necessary, the bank 
being protected against a second payment of the 
certificate of deposit by reason of its not having been 
indorsed before it was lost, whereby no bona fide 
holder could invalidate the equities between Brown 
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and the bank. In referring to the contingency of a 
double recovery againsta maker who has been com- 
pelled to pay Jost negotiable paper, which had fallen 
into the hands of an innocent holder, who had re- 
ceived it before due, Read, J., in Thayer v. King, 
supra,says. “If former paymentor recovery would 
be a complete bar to any subsequent payment or re- 
covery, the reason of the rule ceases, and the objection 
to a recovery by the owner no longer exists. Hence 
if the circumstances of the case are such that the 
negotiable paper can never be produced fur paymeut 
a second time, or if produced would permit no right 
of recovery in the hands of the holder, no indemnity 
in such case being required to guard against a second 
payment, recovery may be had in a court of law. 
Thus if the instrument be totally destroyed, or if it 
pass into the hands of the holder, charged with all the 
equities which exist against the original holder, the 
action may be at law.’’ 

Our attention has been called to leading authorities 
in different States, in confirmation of the foregoing 
views, all going to establish the doctrine that an action 
at law may be sustained, without tendering an indem- 
nity, on the lost note though it be negotiable, if it ap- 
pears not to have been negotiated, upon giving the 
usual proof necessary to let in parol evidence of a 
written contract. 

In New York, before the enactment of provisions 
securing the action at law upon lost negotiable paper, 
upon tendering a bond of indemnity, it was said in 
Pintard v. Tackington, 10 Johns. 104, that the cases 
which have not permitted a recovery at law upon 
negotiable paper, which was merely lost, were those 
in which the paper had been indorsed before it was 
lost; and where a plaintiff declared on a promissory 
note payable on demand, and stated that the note had 
been lost, and the existence and contents of the note 
were proved, and it not appearing that the note was 
negotiable, or if negotiable, that it had in fact been 
negotiated, it was held that he was entitled to recover 
on the note. See also Rowley v. Ball, 3 Cow. 303; 
McNair v. Gilbert, 3 Wend. 344. 

In Rogers v. Miller, 4 Scam. 333, the court say that 
where the note has not been indorsed atall, or has 
been specially indorsed, there, as no danger can arise 
of its falling into the hands of a bona fide holder, and 
thus fastening upon the maker a second liability, the 
party may recover by showing the loss of the note 
merely, and it contents. 

In Depew v. Wheelan, 6 Blackf. 485, it was held that 
the payee of a lost promissory note, transferable by 
indorsement under the statute, not having indorsed 
it, may maintain an action at lawon it against the 
maker. Dewey, J., in delivering the opinion of the 
court, observed: ‘The note is averred in the declara- 
tion to be lost, but there is no averment or proof that 
it was ever indorsed by the plaintiffs. There was 
testimony, that if it be lost, it was lost from the pos- 
session of the agent of the plaintiffs. This we think 
raises a fair presumption that they never transferred 
it; and of course no other holder can show title to it. 
Tbe makers are in no danger of a second liability.” 

In Luzell v. Lazell, 12 Vt. 443, the court pronounces 
the law as well settled that when a note not negotiable, 
or if negotiable by being payable to order, not nego- 
tiated, is lost, an action at law may be maintained on 
the note, on proof of its loss, to recover its contents. 

Aborn v. Bosworth, 1 R. I. 401, was the case of the 
lost bill of exchange drawn upon H. and payable to 
A., the plaintiff, or order, on presentment. In its 
transmission to the agent of the plaintiff, the bill was 
lost on board a steamer. In an action against the 
drawer of the bill, in whith there was a verdict for the 
plaintiff, Greene, C. J., charged the jury: “If you 
find that the bill was not destroyed, you will then de- 








termine whether the bill was uuindorsed, or so in- 
dorsed that no third party could recover upou it. If 
the bill had no indorsement, or if it was specially in- 
dorsed to the party to whom it was sent, then no third 
person can interpose a claim.’’ 

In Moore v. Fall, 42 Me. 450, the case of Pintard v. 
Tackington, supra, is approvingly cited in support of 
the doctrine that a recovery may be had at law with- 
out furnishing an indemnity on a lost note which is 
not negotiable, or which, being negotiable, has not 
been negotiated. 

By statutory provision in Alabama, an action is 
maintainable at law on a lost negotiable note, which 
had not been negotiated at the time of the loss. But 
in Branch Bank of Mobile v. Tillman, 12 Ala. 214, the 
remedy by statute was declared to be cumulative, and 
not designed to repeal or annul all others which were 
previously recognized at law. The preamble of the 
enactment indicates its true meaning to provide acer- 
tain remedy atlaw for parties who might lose the 
written evidence of any debt or duty, the necessity for 
which is affirmed to be the uncertainty in the decis- 
ions of the courts of the State upon the subject. 

It is manifest that the principle underlying the 
authorities to which we have heretofore referred is 
that the payee or owner in an action at law against the 
maker on a lost negotiable instrument need not tender 
to him an indemnity, if the paper when lost was in 
such a state that the maker would not be compelled 
to pay the contents again to a bona fide holder. The 
rule which we think should govern in the case at bar 
is in keeping with the decision in Rolt v. Watson, 4 
Bing. 273, a case overruled in England but not in 
America, and which in our judgment commends itself 
as an authoritative exposition of the law on the sub- 
ject-matter adjudicated. “The question forus,” says 

Jest, C. J., * is whether the bill which the defendant 
in this cause has accepted be an instrument which can 
ever rise in judgment against him? Now, the jury 
have found expressly that the bill was unindorsed, and 
though payable three months after date, it has not 
been heard of from 1825 to 1827. There is no decision 
in which the party has been held to be responsible in 
respect of an outstanding bill unindorsed. In all the 
cases in which a defendant has been holden to be dis- 
charged, in respect of a supposed liability on a bill, 
the bill has been in such a state asto be likely to be 
used against him.” See Long v. Builie, 2 Camp. 214n. 

It is contended that the words ‘* payable on return 
of this certificate’’ gave the bank the right to hold the 
depositor to the letter of the contract, and to refuse 
payment until the certificate was surrendered, or 
until a sufficient indemnity had been offered. We do 
not understand that those words import a stipulation 
for an indemnity in case of a failure to return the 
certificate, or to settle the terms upon which the payee 
would be entitled to his money, in the event of a loss 
of the instrument. Under some circumstances an in- 
demnity might be properly required for the maker's 
protection, as where the instrument is payable to 
bearer, or to order, and indorsed at the timeof its 
loss, while uader other circumstances such an indem- 
nity might be wholly unnecessary. The words * pay- 
able on return of this certificate ’’ cannot be construed 
to have an effect beyond what might be sufficient for 
the safety of the bank, upon its paying this certificate. 
At the most, the bank should not demand indemnity 
when not necessary to protect itself against a second 
liability. A note payable to bearer requires a physical 
presentation of the instrument before payment, as 
much asa certificate of deposit ‘‘ payable on its re- 
turn.”’ By the literal terms of the note, there must 
be a bearer of it before payment can be exacted. And 
yet, in the light of Thayer v. King, supra, it will not 
be claimed that a note payable to bearer, and lost after 
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it becomes due, cannot be collected without first pro- 
ducing the note or tendering an indemnity. Inevery 
promissory note there is an implied undertaking by 
the payee or holder to return it to the maker on pay- 
ment of the money; and an express undertaking to 
return it could have no greater force, nor change or 
modify the legal effect of the instrument. As expres- 
sed by Peck, J., in Smilie v. Stevens, supra, “ the return 
of the certificate is an act to be done with the instru- 
ment itself, contemporaneous with the payment, and 
is 10 more than would be the implied duty of the 
holder of a negotiable note or bill, in the absence of 
such stipulation, as it is the duty of the holder to deliver 
up a negotiable promissory note, or bill, on the pay- 
ment of it by the maker, as a voucher for his security, 
or show a sufficient excuse for not doing so.” An 
inability to return the certificate, by reason of its loss, 
cannot operate as a payment or satisfaction. The 
maker is not thereby discharged; but the question 
arises as to what, if any, conditions should be imposed 
upon the loser, before he can recover of the maker. 
Having failed to return the certificate, though re- 
quired to tender an indemnity in cases where the 
maker would not be safe in paying without such re- 
turn, he should not be required to go further, and 
indemnify when the certificate was not negotiated at 
the time of its loss, and its non-delivery to the maker 
would not subject him to a second payment. 

It is assigned as error that the court below allowed 
interest on the certificate of deposit from the eigh- 
teenth day of September, 1882. On that day Brown 
requested payment, and the bank refused. It was in- 
cumbent upon him to produce and surrender the 
certificate, or give an adequate reason for his inability 
todo so. Such a reason was furnished in the loss of 
the certificate. As the bank notwithstanding deemed 
it advisable to withhold payment, the certiticate 
should bear interest from the day the bank declined 
to pay. 

Judgment affirmed. 

Spear and Minshall, J.J., dissenting. 


——__q____—— 


RAILROADS—LIABILITY FOR INJURY TO 
ADJACENT PROPERTY BY OPERATING. 





SUPREME COURT OF PENNSYLVANIA, MAY 31, 1887. 
PENNSYLVANIA RAILROAD Co. v. LIpPINcoTT, SAME 
v. CHURCH OF THE COVENANT, SAME V. STEINER. 
A company operating a railroad upon its own property in the 
usual manner is not liable to the owners of neighboring 
property for deterioration inthe value of their property 
caused by the noise, smoke, dust and other incidents of 

the operation, not amounting to a nuisance. 


tio opinion states the case. 


Wayne McVeagh (with him A. H. Wintersteen, Geo. 
Tucker Bispham, and Jas. A. Logan), for plaintiff in 
error. 

G. Heide Norris, M. Hampton Todd and E. Green- 
ough Platt (with them Leoni Melick and Warren G. 
Griffith), contra. 


GorpDOoN, J. The above named three several cases, 
involving as ther do similar facts and principles of 
law, and having been argued together, we dispose of 
in one Opinion. The actions are case, and the plain- 


tiffs, who own property on the north side of Filbert 
street, in the city of Philadelphia, severally complain 
that the Pennsylvania Railroad Company, being a cor- 
poration duly chartered under the laws of this State, 
aud invested with the privilege of taking private 





property for its corporate use, did on the 1st day of 
May, 1881, construct, as an extension of its system of 
tracks and road bed, a viaduct or elevated roadway 
and railroad thereon, along the south side of Filbert 
street, opposite to their several lots of ground; that 
since December 1, 1881, the said company, defendant, 
has used and operated the said viaduct in connection 
with its other tracks as a continuous line of railroad, 
for the transportation of passengers and freight toand 
from its terminal passenger and freight station, and 
as a yard for shifting and making up trains. That in 
consequence of the noise, disturbance, smoke, sparks 
and noisome and unhealthy vapors occasioned and 
emitted by the defendant’s cars and locomotives, 
great injury has been done to the plaintiffs’ property, 
It is not alleged that any injury has resulted from the 
erection of this elevated roadway, nor indeed could it 
truthfully be so alleged, for the erection is on the de- 
fendant’s own ground, on the south side of the said 
street, which street is some fifty-one feet wide, so that 
no part of the plaintiffs’ property or any right of way, 
or otherappurtenance thereunto belonging has been 
taken or used in the erection or construction of said 
viaduct. The damage complained of results wholly 
from the manner in which the roadway is used; re- 
sults from the noise, smoke and dust arising from the 
use of the engines and cars, the necessary consequences 
of the use of the property as a steam railway. As the 
allegations thus made were in whole orin part sup- 
ported by evidence, the learned judge instructed the 
jury that the measure of damage would be the differ- 
ence between the market value of the several proper- 
ties before the building of the viaduct and the same 
value after the structure was completed; in other 
words, the same rule is applied to the cases in hand 
as that which applies in the case of an appropriation, 
or taking under the right of eminent domain, except- 
ing, of course. that as no property of any kind was 
taken that element of damage was not considered. 
This instruction, together with the negative answer of 
the court to the defendant’s first point, raises all the 
questions that require consideration in this case. That 
there was error in the instruction above stated is to 
us very clear. This structure having been erected on 
the defendant’s own land, and no property or rights 
of the plaintiffs having been seized, appropriated or 
interfered with, we cannot understand howa rule 
which applies only to a taking, and never did apply to 
any thing else, can be adapted to acase where there 
has been no such taking. It is not pretended that the 
erection itself did the plaintiffs any harm, but its use 
only, that is, the running of locomotives on it. 

We agree indeed that if the ordinary and proper 
use of the railway is to be regarded as an element of 
damage, as to acertain extent it is in the case of a 
condemnation, the rule stated isthe correct one, but 
as this rule is not one of common law, but of statute, 
it cannot apply to the case now being considered. 
Railroad Co. v. Yeiser, 3 Penn. 366. Unless therefore 
the case can be brought within some statute, the rule 
by which damages are measured by advantages and 
disadvantages ought not to have been adopted, for as 
was said, in the case cited per Mr. Justice Rogers, ‘it 
is a principle well settled by many adjudicated cases, 
that an action does not lie for a reasonable use of one’s 
right though it be to the injury of another. For the 
lawful use of his own property, a party is not ans wer- 
able in damages, unless on proof of negligence. How 
then we ask, cana lawful erection by the Pennsyl- 
vania Railroad Company, on its own ground, be the 
subject of damage to the adjoining land-owners? And 
why may it not, as put by the defendant's first point, 
operate and use, in a lawful manner, its Filbert street 
branch, without subjecting itself to an action for 
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damage? It seems to be very clear that a private per- 
son could do with impunity on his own property just 
what the railroad company has done. He might build 
a house and thus shut out his neighbor’s view, light 
and air; he might build an embankment orrun a road 
on or along his own line, and be liable for nothing as 
long as he used his house, embankmeut or road ina 
lawful manner, although in either case, an injury may 
have been done to the adjacent property. 

Who does not know that even in the country no 
householder escapes injury and annoyance from clouds 
of dust raised in dry weather by the passage of teams 
over the common roads? And in thecities this griev- 
ance is further aggravated by the intolerable noise 
occasioned by the use of stone pavements. Never- 
theless we have yet to hear of acase where one law- 
fully using such road or street was held liable for the 
injury thus occasioned. When a company takes, by 
its right of eminent domain, part of a tract of land, 
and the damages to the balance is to be measured by 
the advantage over the disadvantage resulting from 
the company’s works in such case, as we held in Searles 
v. Railroad Co., 33 Penn. St. 57, contingent and even 
imaginary damages may be considered by way of offset 
to the alleged advantages. But whilst this is so, such 
damage cannot be regarded as a substantive claim. 
And we havea reiteration of the same doctrine in the 
case of the New Castle & Franklin Railroad Co. vy. 
McChesney, 85 Penn. St. 522, wherein Mr. Justice 
Woodward remarks, citing the case above named: 
“It is well settled, even under more comprehensive 
legislation than this, that contingent damages cannot 
be taken into account as asubstantive claim for dam- 
age."’ How then can we apply to the case in hand a 
rule of damages that never was applicable except 
under special circumstances, which do not here exist? 
It is contended however that this case is governed by 
the Constitution of 1874, which provides (art. 16, § 8): 
**Municipal and other corporations and individuals 
invested with the privilege of taking private property 
for public use shall make just compensation for prop- 
erty tuken, injured or destroyed in the construction 
or enlargement of their works, highways or improve- 
ments,”’ and the cases ot Pusey v. City of Allegheney, 
98 Penn St. 522; Pittsburg Junction Railroad Co. v. 
McCutcheon, 18 W. N. C. 527; Pennsylvania Railroad 
Co.'s Appeal, id. 418, and the Pennsylvania Railroad 
v. Duncan, 111 Penn. St. 352, are cited in support of 
the rule contended for by the plaintiffs. But it isa 
mistake to suppose that these cases arein point. In 
the first there was not only the construction of a road, 
but an actual taking. In the Junction Railroad and 
Duncan case the injury arose directly from the con- 
struction of the works and the taking and obstruction 
of the plaintiff's rights of way, whilst the Pennsylva- 
nia Railroad Co.’s appeal covers a case where, without 
a warrant of law, the company laid its tracks ona 
public street of the borough of Middletown. In the 
case in hand the plaintiffs sustained no injury from 
the construction of the viaduct, none of their prop- 
erty was taken, neither were any of their rights in- 
fringed, so that neither by the Constitution nor by 
the cases quoted, is there a warrant for the plaintiffs’ 
contention. We agree that over and beyond the 
damages which arise from a taking of property, 
whether in the shape of land ora right, the Constitu- 
tion does not impose on corporations a direct respon- 
sibility for every injury for which anatural person 
would be liable at common Jaw; so we have heldin 
the case of Edmundson v. Railrovd Co., 111 Penn. St. 
316, and to this doctrine we adhere, for such we think 
is the spirit of that instrument, but beyond this we 
cannot go. Nor is there any reason why we should 
depart from a rule so reasonable and subject artificial 





persons to a burden which cannot be imposed upon 
natural persons. 

As was said by Mr. Chief Justice Tilghman in the 
case of Shrunk v. The Navigation Company, 14 8. and 
R. 82, in hiscomments on the company’s charter, 
which provided that compensation should be made 
‘*if any person or persons sball be injured by means 
of any dam or dams being erected as hereinafter men- 
tioned,” ‘‘compensation shall be made,’ says the 
learned chief justice, ‘for all damages arising from 
immediate injury to property, but not for damages 
where there is nolegal injury, which is called damnum 
absque injuria. And upon reflection we find that this 
was a wise restriction. There would be no end to 
damages for injuries, considered in the most extensive 
sense of the word. For not only may owners of land 
contiguous to the river complain of injury by obstruc- 
tion of the ascent of the fish, but by all other persons 
living in towns or on lands near the river; there are 
other kinds of injury too sustained, particularly by 
owners of lands on the river, between Fairmount dam 
and the lower falls; all these persons have lost the 
benefit of navigation free from toll, in batteaux, flats, 
etc., which was very useful, as it served for carrying 
produce to market and bringing up manure for their 
lands; yet it has not been contended that for such 
injuries compensation is to be made. Suppose the 
health of the country to be injured by the evaporation 
from the dam, is compensation to be made for this, 
the greatest of all injuries? I presume not. Where, 
then, are we to stop, or what is to be the boundary, 
if we go beyond the line which I have men- 
tioned?” 

This is the language of a very learned jurist, and the 
case is all the more in point in that the wording of the 
charter of the Navigation Company and thatof the 
present Constitution is very much alike. Nor would 
the onerous and ruinous consequences be less to the 
defendant than those which the learned chief justice 
shows might befall the Canal Company were this doc- 
trine contended for adopted. Every persou who has 
property in city or country within hearing of the noise, 
or in reach of the dust, of a railroad, or for that mat- 
ter, of acommon road, might in the case supposed, 
have damages to be estimated as in the taking of the 
land, or as from a permanent injury arising from the 
construction of the railroad. If this Pennsylvania 
Company bas been guilty of a nuisance, if in the use 
of its road it makes more smoke or dust than is law- 
fully allowable in the working of its machinery, and 
the plaintiffs are thereby injured, they have their 
remedy, but not for any thing short of this. Any other 
rule would lead to this remarkable result, that the 
plaintiffs would be entitled to damages without having 
suffered any injury; that is, for anticipated damages, 
and for whicha natural person could not be held 
liable.- Moreover the corporation would thus be made 
responsible for the manner in which it proposed to 
exercise its right, though such manner might not only 
be lawful, but the best possible, and the least injuri- 
ous to the property of others. 

That the defendant might have hauled its freight 
and passengers by ordinary carriages, drawn by horses, 
from its West Philadelphia depot, through Filbert 
street, to its station at Broad and Market, without the 
risk of actionable damages, will, I suppose, not be 
doubted; yet certainly the resulting noise, dust and 
annoyance to the adjacent property holders would in 
such case begreater than under the present arrange- 
ment. Why then fora better method of transporta- 
tion, shall it be held liable? To this question no 
answer bas been given but the dogmatic one alluded 
to. “The Constitution so provides.’’ But «as the 
Constitution does not so provide, andas the plaintiff's 














7, ae eS OS 


Few wo F 








THE ALBANY LAW JOURNAL. 31 














contention has no support, either in statute or common 
law, we must refuse to entertain it. 

The judgments are reversed and a venire facias de 
novo in each case awarded. 

Mercur, C. J., Green and Clark, J.J., concur; Trun- 
key and Sterrett, JJ., dissent; Paxson, J., absent. 
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PARENT AND CHILD—EARNINGS OF CHILD 
—CONSIDERATION FOR DEED—WAR 
BOUNTY. 

SUPREME COURT OF APPEALS OF WEST VIRGINIA, 
FEBRUARY 12, 1887. 

A bounty paid by the United States government, or by a State, 
city or county, toa minor, a citizen of the United States, 
during a war, upon his enlisting in the military service of 
the United States during a war, as well as his pay, be- 
longs to the minor, and not to his father; and if such 
bounty and soldier’s pay are received by the father from 
the son, they constitute a debt due to the son from the 
father, unless intended as a gift to the father by the son, 
and the father may satisfy such debt by a conveyance of 
land to the son, and such conveyance should be regarded 
as made for a valuable consideration, and not a voluntary 
conveyance. 


| ILL to set aside deeds. The head-note shows the 
point. The defendant had judgment below. 


W. H. Harvey, for appellant. 
V.S. Armstrong, for appellees. 


GREEN, J. (Omitting minor points.] But it is in- 
sisted, that the son being a minor when all these 
moneys were earned by him, they all belonged to his 
father; and when he received them of the son, he re- 
ceived them as his father, and as the person entitled 
to the money; and his subsequent conveyance of 
these lands without any consideration other than 
these moneys, and when he was solvent, must be re- 
garded as a mere voluatary and fraudulent convey- 
ance, at least against the plaintiff, a creditor, when 
these voluntary deeds were made. 

It would seem to be almost universally admitted 
that the father is entitled to the value of his minor 
child’s labor and services. See Day v. Everett, 7 Mass. 
145; Plummer v. Webb, 4 Mas. 380; Gale v. Parrot, 1 
N. H. 28. None have ever disputed that this absolute 
right of the father to his child’s labor extended till the 
child was fourteen years old. But the authorities 
very generally extend this right, and it seems to me 
justly, to the father during the whole minority of the 
child; that is, till he reaches the age of twenty-one, 
when the child is legally emancipated from the 
father’s control. This seems to me but reasonable, as 
thereby the law would set off some years when the 
child may be useful against many preceding years 
when he was entirely helpless, and a simple charge 
upon the father. This right of the father to his minor 
child’s services is well illustrated by a few cases to 
which I will refer, and which bear more or less re- 
semblance to the case before us. 

The first case to which I would call attention is 
Monaghan v. School District No. 1, 38 Wis. 104. Cole, 
J., in delivering the opinion of the court, says: “Is 
there any difficulty in the way of the father maintain- 
ing this action? The daughter was employed by the 
officers of the district to teach the district school. A 
written contract was entered into by which it was 
agreed she should teach the school for four months, 
and should be paid $25 a month for her services. The 
father was present when the contract was entered 
into, and assented to his daughter entering into it. 
The contract bas been performed on ber part. But it 





is claimed that by the school laws a minor is compe- 
tent to contract as a school teacher, and therefore 
such contract may be enforced by the minor the same 
as by an adult. It is conceded that the parent has the 
right to prevent his minor child from teaching, 
but assenting to her teaching, he, it is argued, 
must be held to assent to thé contracting, with 
all its legal consequences. This is the argument. 
Is it satisfactory? Does it follow, because the parent 
assented to thisemployment, that he emancipates his 
child, and relinguishes his claim to her services? * * 

* It appears that the daughter is about sixteen 
years of age, and the father was charged with certain 
duties in respect to her, as education, support and pro- 
tection, and assome compensation for these duties he 
has aright to claim her earnings. And there is no 
substantial objection to his maintaining this action. 
We are quite clear that the recovery will bar any fu- 
ture action by the minor.” 

In the case of White v. Henry, 24 Me. 531, it was 
decided that a minor was not emancipated by a tmar- 
riage without the father’s consent; and the son hav- 
ing so married, and gone to sea, being employed by 
one who knew he was a minor, but married, the father 
can recover from such employer the wages earned by 
such son. The court says: ‘‘ The father has in no way 
consented he should have his earnings, but has always 
been ready and willing to support him. The defend- 
ants, knowing that he was aminor, without the knowl- 
edge or consent of the father, employed him as a sea- 
man, and have paid him his wages in full. To allow 
the defense would hold out encouragement to sons 
impatient of parental control to resist the reasonable 
authority of their fathers, and give the latter little 
means to secure their own legal rights beyond the ex- 
ercise of physical restraint.’ The plaintiff was given 
judgment against the defendant for three months and 
twenty days’ wages at the rate of $14 per month, and 
interest. 

In Weeks v. Holmes, 12 Cush. 215, where a minor 
shipped on a whaling voyage without his father's con- 
sent, it was held the father could recover of the em- 
ployer the fair share, or lay, asit is called;* that is, 
one per cent of the earnings of the voyage. 

And in Bishop v. Shepherd, 23 Pick. 492, it was de- 
cided that where a minor shipped himself as a seaman 
ina whale-ship, without his father’s consent, and de- 
serted in the course of the voyage, whereby his share 
of the earnings, by the custom in such voyages, was 
forfeited, and inured to the benefit of the ship-owner, 
the father could sue the ship-owner for the value of 
the son’s services and earnings upon an implied con- 
tract, if the father repudiated the contract of the son, 
as he had aright todo. The services due in this case 
were for three years. 

If the Wisconsin case be sound law, and it seems to 
me that it is, then it would be unimportant, in the 
Maine and Massachusetts cases above cited, whether 
when the son shipped himself as a seaman, being a 
minor, he did so with or without his father’s consent. 
Ineither case the father could recove7 the wages of his 
son under his contract for pay on the voyage. The 
only difference is, that if the minor son shipped him- 
selfas a seaman without his father’s consent, the 
father could repudiate the son’s contract, and recover 
for the value of his services without regard to the con- 
tract; but if the son shipped himself with the father’s 
consent, the father could recover only such pay as 
under the contract the son,if of age, could have re- 
covered. 

But it is universally agreed that the father may vol- 
untarily relinquish his child's earnings, though he be 
a minor, and allow him to earn for himself, and re- 
ceive and appropriate his own earnings at his pleasure; 
and such an arrangement between the father and his 
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minor son is called an emancipation of the son. By 
such an agreement the son is put,in reference to his 
services, onthe same footing as though he had at 
tained the age of twenty-one years, when the law 
itself would emancipate him. Such an emancipation 
by the father may be in writing or by parol, and may 
be proved by circumstantial evidence or it may beim- 
plied. There are some cases which seem to proceed on 
the idea that an emancipation may arise without the 
father’s agreement, as the result of his failure to per- 
form his obligations as a father, or his utter inability 
todo so. But it does seem to me this is not a correct 
principle. See Woods, J., in Jenness v. Emerson, 16 
N. H. 489. But the right of the father to emancipate 
his minor son is unquestionable, and this right exists 
though the father be insolvent. See Campbell v. 
Cooper, 34 N. H. 49; Cloud vy. Hamilton, 11 Humph. 
104; Armstrong v. McDonald, 10 Barb. 30; Atwood v. 
Holeomb, 39 Conn. 270; Lackman v. Wood, 25 Cal. 147; 
McCloskey v. Cyphert, 27 Penn. St. 225; Dierker v. 
Hess, 54 Mo. 250; Hall v. Hall, 44 N. H. 293; Chase v. 
Elkins, 2 Vt. 200; Winchester v. Reid, 8 Jones (N. C.), 
379. 

There are two decisions which I have seen in which 
the facts resemble the case before us, and which were 
decided differently, because of a diversity in the facts 
of the two cases. The decisions themselves seem to 
be correct in both of them; and a statement of the 
character of these two cases, and an observation of 
the diversity between them which led to opposite de- 
cisions will, I think, aid us in reaching a correct con- 
clusion in this case. 

The first of these cases is Winchester v. Reid, 8 
Jones (N. C.), 370. In this case the minor son had 
worked in a gold mine for some two or three years, at 
from seventy-five cents to one dollar per day, and he 
had no other property but these earnings. Having in 
this way accumulated money, when the son was be- 
tween twenty and twenty-one years of age, the father, 
who was then largely indebted and insolvent, made a 
deed for a tract of land worth from $300 to $400 to his 
son, for which the son paid him down in cash €250, 
his earniags in working this gold mine, and gave his 
note to his father for $50, the residue of the purchase- 
money. Parsons, C. J., delivering the opinion of the 
court, when the question involved was whether this 
deed was fraudulent, says: “A father is entitled to 
the services of his child until he arrives at the age of 
twenty-one. Musgrove v. Kornegay, 7 Jones (N. C.), 
71. It is true, a creditor cannot make his debtor work 
to pay his debt, nor can be force him to make his 
children work, or sell under execution the valuable 
interest which a father has in the services of his child 
or which a master has in the services of his appren- 
tice. But if in fact a child does work and earn wages, 
the proceeds belong to his father, and if the father in- 
vests the money so earned in the purchase of land, 
taking the title in the name of the child, the father 
being insolvent, his creditors can subject the land to 
the payment of their debts. Worth v. York, 13 Ired. 
206. Therefore when the son worked at the gold mine, 
his wages belonged to his father, and he was bound as 
an honest man to have taken the money and applied it 
to his debts, instead of attempting, under the color of 
this money, which was his own, to pass this land into 
the hands of his son. The deed is voluntary and void 
against creditors.”” The appellants insist that the case 
before us is substantially like this case; and it is, 
unless there is a distinction between wages paid a 
minor for working in a gold mine and wages and 
bounties paid a minor for military services in the 
army of his country. Whether this would make any 
difference we will presently see. 

The other case to which I refer is Jenney v. Alden, 








12 Mass. 375. The facts in this case were, that when 
the son was about fourteen years of age, his father 
told him he might go to sea, and he (the father) would 
give him his time, or all that he should earn, till he 
should be twenty-one years of age. The son accord- 
ingly went to sea, and has followed the course of busi- 
ness ever since. The father at different times re- 
ceived the wages earned by hisminor son. When the 
sou was about nineteen years of age, the father caused 
to be executed to the son a deed for eighteen acres of 
land, which the father had bought and paid for; the 
father being then in good credit, and not involved, 
though he owed one debt to one Church. No account 
was kept of the wages of the minor son received by 
the father before this deed was made, but it was be- 
lieved to be equal to the value of the land when so 
conveyed to the son, and it was intended as a compen- 
sation for the wages of the son, so received from time 
to time before that by the father. The father after- 
ward became insolvent, and the court held that this 
was not a voluntary conveyance to the son, and was 
not fraudulent as to Church’s debt, which was exist- 
ing when this deed was made to the son. Parsons, 
C. J., said: “It appears there was an equitable con- 
sideration subsisting between the father and son; 
the former having received the earnings of the latter, 
an agreement having been entered into by the father 
that the son should enjoy thefruits of his own labor, 
although not of age to be emancipated. The agree- 
ment was a lawful one, and the money received by 
the father from the earnings of the son may be equit- 
ably considered as the earnings of the son, which if he 
could not obtain it by coercion, was yet a good and 
valuable consideration for any promise from the 
father, and would fully justify the consideration in 
this deed as paid by the son.” This case resembles 
much the facts in the case before us, except in the 
important particular that in this case there is uot the 
slightest evidence of an emancipation, and no reason 
to believe that there was any agreement between the 
fatherand the son that the son should enjoy the fruits 
of his own labor, though he wasa minor. It is obvi- 
ous that but for this agreement, made before the 
wages were earned by the minor son, the last decision 
would have been different, and the deed to the son 
would have been declared voluntary, and therefore 
fraudulent as to existing creditors of the father. And 
such would be necessarily our conclusion in this case 
on these authorities, unless there can be drawn a dis- 
tinction between wages earned by a minor son when 
serving asa seaman in a private mercantile vessel, 
and wages and bounty earned by a minor son while 
serving asa soldier in the army of his country. So 
that the determination of this case must depend upon 
whether there be such a distinction. 

The father is clearly entitled to the wages of his in- 
faut son serving ina mercantile vessel owned by a 
private individual, except when he has before the 
wages have been earned agreed that the son might 
have all the wages he so earned though he was a 
minor. But itdoes not follow that the father is en- 
titled to the wages and bounty received by his minor 
son, serving in the army or navy of his country as a 
soldier or sailor with the father’s consent, though the 
father never agreed with the son, before such services 
were rendered, that he should have either the wages 
or the bounty. If in such a case the father is not en- 
titled to the bounty and wages, then the decision of 
the Circuit Court in holding the deeds from the father 
to the son to have been made for a valuable considera- 
tion, and were therefore not fraudulent and void as to 
the father’s creditors, must be sustained. Otherwise 
it must be reversed. 

The oldest case on this subject which 1 have seen 1s 
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an English case, Carson v. Watts, 3 Doug. 350. This 
was 2 suit brought to recover a minor’s share of a 
prize taken by a privateer vessel during the war. It 
was brought by the administrator of the minor sailor 
against the owner of the privateer vessel, and the 
question involved was whether the minor’s share of 
the prize belonged to him or to his master, as the 
minor, during all the time he served on this privateer, 
was an apprentice as a mariner, and the master re- 
ceived the wages due him for the two voyages the 
minor had made, and now claimed the prize money 
which was coming to this minor, his appreutice. The 
following were the opinions of the different judges in 
the case: 

“Willis, J. I think the master is entitled to all the 
wages or money fairly acquired by the apprentice as 
for labor or service; but to any extraordinary gains 
he may acquire out of the usual course of his service I 
think the master not entitled. Suppose that in case 
of a wreck at sea, an apprentice, by any exertion of his 
own, had recovered part of the wreck from a ship 
stranded, would the master be entitled ? 

‘Lord Mansfield. It is very extraordinary that no 
case has occurred since 1747. I did think it had been 
decided. Upon the first argument I thought it clear 
that whatever an apprentice who runs away gains in 
another service, eo nomine belongs to the master, aud 
is earned for him; and if it is any thing specific, the 
master may bring trover for it. I could see no differ- 
ence in the case of a privateer or letter of marque, be- 
tween wages and prize money, which is in lieu of 
wages. In men-of-war there is a difference. This is 
not like the case of extraordinary gain, as the instance 
put, treasure trove, recovery of wrecks, etc., for that is 
no remuneration of services. But I am now struck 
very much with the usage, and am unwilling to go 
against it. Wemust take the usage to be as stated 
by Mr. Ward [this usage was that the apprentice 
should have the prize money, and the master the 
wages], and I think it ought to decide. 

‘*Buller, J. Independently of statutory regulations, 
the prize money is as much a bounty of the crown on 
board privateers as on board king’s ships. There does 
not seem much difference in the case from that cir- 
cumstance. I rather incline to the opinion that the 
apprentice is entitled to the prize money acquired.” 

The next oldest case is United States v. Bainbridge, 
1 Mas. 71, decided in 1876. Judge Story, in the opin- 
ion in this case, on page 83, says ‘All the acts, from 
the first establishment of the navy, authorize the em- 
ployment of midshipmen (who are invariably minors 
when they enter into the service), and all the acts 
since the statute of June 30, 1798, ch. 81, including 
those now in force, and under which the present ap- 
plicant has been enlisted and held in service, in ex- 
press terms authorize the president to engage and 
employ ‘ boys’ in the ordinary duties of the navy. In 
no one of them is there any provision requiring the 
consent of parents or guardians to their engagement, 
or authorizing them to make it. The laws manifestly 
contemplate that it was a personal contract made by 
the infants themselves for their own benefit. They 
are entitled to the pay, the bounties and the prize 
money earned and acquired in the service. To sup- 
pose that the Legislature meant to authorize an in- 
fant to enlist in the navy, and yet the contract should 
be voidable at his election, would be to suppose that 
it meant to repeal the rules and articles of the navy in 
his favor, and enable him to desert when his services 
were most important to the public.” 

In Mears v. Bickford, 528, it was decided that *‘ upon 
a contract made with his father’s consent, between a 
minor and the defendant, to enlist as a substitute, 
the father cannot maintain an action in his own 
name. The bounty money is a gift to the person en- 


listing, and not wages; and it belongs to the minor, 
and not to his father or master.’’ The court says 
(p. 529): “It has been held in Banks v. Conant, 14 
Allen, 497, that a bounty paid by the national govern- 
ment, or by a State, city or town, to a child or ap- 
prentice upon his enlisting into the military service of 
the United States, belongs to him, and not to his 
father or master.” 

In Kelly v. Sprout, 97 Mass. 169, it was decided that 
bounty money, to which a minor becomes entitled 
upon his enlistment as a soldier, belongs to him, and 
not to his master, and that an agreement to give his 
military bounty to his master for permitting him to 
enlist was voidable by the apprentice on the ground of 
infancy. 

So too money paid to the minor for his enlistment 
as a substitute, is to be regarded as a gift by the gov- 
ernment, and the regular pay of the soldier which is 
regarded as pay for services rendered. It seems to 
me that there is no well-grounded distinction between 
the two. In time of war the government has a right 
to demand military service of its citizens, whether 
adults or minors, And it may compel the service, 
whether the citizen be minor or adult, whether he 
does or does not consent, and it may fix itself the 
price it will pay for such services. Jt seems to me 
therefore that this sovereign power of a government 
to require the military services of an infant, a citizen, 
in time of war, on what terms it pleases, makes it 
regular to pay to such citizen as mucha gift or bounty 
as what is paid to induce the citizen to volunteer, is 
all to be regarded in the some light as bounty, and 
not as way for services. The sovereign power of the 
State supersedes the rights and powers of a father 
over his infant child in such a case; and as it may 
require the military services of an infant ina war, if 
it chooses, without any compensation, so it may fix 
what his compensation shall be. And if the State 
fixes the bounty to be paid, and the regular pay of 
tbe soldier, and directs it to be paid to the soldier 
who volunteers, whether a minor or an adult, no 
other person, in case the soldier be a minor, can claim 
such bounty or pay, whether the minor has been 
emancipated or not by his father or master. The 
minor's right to receive such pay and bounty does not 
arise from his having obtained the consent of his 
father to receive the same, but from a better reason, 
that his sovereign State has directed it to be paid to 
him personally. 

lam therefore of opinion that in tbis case Bartley 
F. Miller, though a minor when he received his 
bounty and pay as a soldier, was entitled to retain 
them as his own, and his father having received such 
bounty and pay, he thereby became indebted to his 
son; and asthe amount of his indebtedness, includ- 
ing interest, exceeded the value of the land which his 
father conveyed to him, sucb conveyances cannot be 
regarded as voluntary and fraudulent against the 
plaintiff, a creditor of the father. This case, on this 
view of the law, becomes very like the case of Jenney 
v. Allen, 12 Mass. 375, aud the principles on which the 
deed to the son in that case was decided to be not 
fraudulent and void, must control in this case, and 
require us to hold the two deeds from the father to 
the son as made for a valuable consideration, and not 
fraudulent. For these reasons the decree of the Cir- 
cuit Court appealed from must be affirmed, and the 
appellees must recover of the appellent their costs in 
this court expended and #30 damages. 

The other judges concurred in this opinion. 

——_-————— 
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PROVINCE OF JURY—NOTICE — EVIDENCE.—(1) In an 
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action against a sheriff for levying upon astock of 
goods in plaintiff's possession as mortgagee, the de- 
fense was that the mortgage was fraudulently given to 
protect the mortgagors against the claims of their 
creditors, and that the mortgagors were permitted to 
make sales out of the mortgaged stock for their own 
benefit. There was evidence tending to show that the 
mortgage was given for a valid indebtedness, and that 
the mortgagees employed an agent to look after the 
goods, and protect their interests. Held, that the 
question of fraud was properly submitted tothe jury. 
(2) In such action there was evidence that the plaintiff 
made an arrangement with the mortgagor’s book- 
keeper by which the latter was to look after the in- 
terest of plaintiff as mortgagee. The court charged 
the jury that it was for them to say whether such 
arrangement, ‘if made, was made in good faith, and 
the intent was a change of possession and control, or 
on the other hand was a blind.’’ Held, that a subse- 
quent request by defendant to charge that “‘ the pos- 
session of plaintiff by the book-keeper was not such a 
possession by plaintiff as to remove the case from un- 
der the statute,’’ was properly refused. (3) Defend- 
ant’s request to charge that “if the jury found that 
the plaintiff had an agent in the store of the mort- 
gagors during the time the mortgage was in existence 
who knew the full facts of sale out of the mortgaged 
property, and that the mortgagors disposed of the pro- 
ceeds of such sales for their own account, they should 
find for the defendant,” held properly refused, (1) be- 
cause the testimony did not warrant the assumption 
that the mortgagors made sales, and applied the pro- 
ceeds to their own use; (2) because even if the plain- 
tiff, through its agent, had notice of such sales and 
appropriation, such notice was merely evidence from 
which a previous agreement to permit them might be 
inferred. (4) A party may be examined, as to his own 
iutentions and motives, when a question of fraudulent 
intent on his part is in issue, but he cannot testify as 
to the motives or intent of another party. (5) Where 
a witness has been examined upon a point in his direct 
examination, and is not cross-examined as to such 
point, itis discretionary with the trial court to permit 
further testimony on the point by the same witness on 
redirect examination. April 19, 1887. Manufacturers 
& Traders’ Bank of Buffalo v. Koch. Opinion by 
Rapallo, J. 

SALE— DELIVERY — CONDITION FOR PROMPT SHIP- 
MENT.— A contract was made in New York, on Feb- 
ruary 2, 1881, for the sale of *‘ about ove hundred tons 
of old iron vignol rails for prompt shipment by sailfrom 
Europe, and for delivery ou dock at the port of New 
York,” at a certain designated price. On the follow- 
ing day (February, 3), a quantity of rails were loaded 
on @ ship in Germany lying ina river forty miles from 
the sea. This river was frozen fast at the time, and 
remained unnavigable until the beginning of the 
following month of April, when the ship sailed, and 
reached New York on June 14, after a voyage of ordi- 
nary length. The vendors then tendered the rails, 
and the vendees refused to accept them, alleging a de- 
cline in their market value pending the delay in ar- 
rival. The evidence showed that rails of a similar 
character could have been readily obtained in other 
European ports, where a delay from ice could not have 
occurred. Held, that the vendors had not complied 
with the provisions of the contract for ** prompt ship- 
ment,” and that they consequently were not entitled 
to recover in an action brought by them against the 
vendees. This implies expedition, admits of less de- 
lay than would be permitted under a covenant to act 
merely within a reasonable time, and in effect the 
plaintiffs interpret it as meaning “ directly” or “at 
once.” Such indeed was their conduct. The con- 











tract was made in New York on the second of Feb- 
ruary, 1881, and the plaintiffs rely upon a bill of lad- 
ing showing that on the very next day, at Stettin, iron 
rails apswering in description to those named in the 
contract were put on board a vessel chartered for New 
York. Therefore respondents’ contention is that the 
whole condition is satisfied; and ‘‘if any delay there- 
after occurred to the prejudice of the defendant, he 
must look to the ship for his indemnity.”’ The last 
position fails when we see that no privity existed 
between the defendant and the vessei or its master, 
and that its only contract relation was with the plain- 
tiffs. The sole object of prompt shipment was to 
secure aspeedy arrival for delivery in New York. 
Until then the goods were at plaintiffs’ risk, and only 
then could the defendant's liability attach. Before 
that event happened there was to be neither transfer 
of title nor transfer of possession. It is quite unim- 
portant to inquire how it might be as between the 
master of the vessel and the plaintiff or the shipper, 
one of whom may be assumed to be the owner, and 
the other, by virtue at least of the bill of lading, 
entitled to possession. As to the plaintiffs in the case 
before us, it is more reasonable to construe the con- 
dition of prompt shipment as a precedent to delivery, 
and so relating to the actual commencement of the 
voyage that the known unnavigable condition of the 
river could furnish no excuse forthe delay. The de- 
fendant was entitled to such timely delivery as would 
follow an effective shipment; in other words, to an 
exact performance by the plaintiffs of their contract 
to ship and deliver, not two things separable in 
their nature, but two steps toasingle end. That in- 
volves not only a purpose to transport, but an expecta- 
tion that transportation would commence, if not at 
once, certainly within areasonable time. Shipment 
cannot be said to have been made from Europe when 
the port selected had no passage-way or outlet. Nor 
can it be fairly argued even, that the iron was shipped 
‘for delivery in New York,” if it was apparent to the 
shipper that the vessel could not leave the docks where 
it took in freight. Something more than shipment 
was bargained for, viz., prompt shipment; and the 
delivery was to be within such time, as dangers of the 
sea only excepted, might reasonably follow. Nothing 
less could have been in the minds of the party than 
expedition, or immediate and effective or beneficial 
shipment as a step toward delivery. Payment was 
postponed to delivery, both to be made in New York. 
The sale was for shipment from Europe, altogether 
at the vendor’s expense and risk, and no exception 
was provided for save “dangers of the sea,’’ among 
which a certain and safe confinement in port is 
not included. Duncan v. Topham, 8 C. B. 225. 
“ Prompt’’ is synonymous with *‘ quick,”’ ** sudden,”’ 
“ precipitate.’’ Indeed one who is ready is said to be 
prepared at the moment; one who is prompt is said to 
be prepared beforehand. Such represents the con- 
dition of the plaintiffs. Their immediate loading of 
the vessel shows that they were prepared beforehand; 
but if their construction of the contract is correct, the 
qualifying word might as well be oneof postponement 
and delay. The fault was with the plainriffs. It was 
optional with them to ship from any port in Europe. 
If at the time of shipment, the plaintiffs or their 
agents knew, or might have known, that detention 
and delay at the place of shipment, and before ground 
could be broken for the voyage, were unavoidable and 
to be expected, they must have also known that the 
delivery could not be made as contracted for, and the 
subsequent tender was too late. It was not a “‘ prompt 
shipment,’’ and the defendant was not bound to re- 
ceive the cargo. I have not overlooked the argument 


of the plaintiffs by which our attention is directed to 
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the difference between ‘‘shipment” and “sailing,” 
nor failed to examine the definitions and decisions 
upon which the argument is founded. The context of 
the cases cited however prevents the application of the 
decision to the one before us; and while the terms are 
no doubt well defined, there is no definition nor ad- 
judged case which implies that an agreement to de- 
liver goods after prompt shipment is satisfied by 
merely placing them on board a vessel, which although 
it should weigh anchor, or cast off moorings, and make 
other preparations to depart, could not for a consider- 
able period of time (in this case exceeding the custo- 
mary length of the intended voyage) leave the spot 
where the cargo was received. Such ashipment would 
be colorable and deceptive. If it answered the letter 
of the contract, it defeated its purpose. It would not 
in fact be the inception of the voyage, and the burden 
of showinga bona fide shipment would not be sustained. 
In allthe cases referred to by the respondent, the 
obligation to ship at or within a certain period was 
beld to be unperformed unless the ship might also sail 
at or within the time stated. Nothing less would be 
beneficial to the purchaser. The evident object of ex- 
pressing thetime of shipment, as declared in those 
cases, was to provide that the article purchased should 
come forward at such time as would, in the opinion of 
the purchaser, make the venture profitable, or as to 
time of arrival or payment, suit his convenience. 
Bowes v. Shand, 2 App. Cas. 455; Alexander y. Van- 
derzee, L. R., 7 C. P. 530. April 19, 1887. Tobias v. 


Lissberger.. Opinion by Danforth, J.: Ruger, C. J., 
dissenting. 
——___¢—_____—. 
UNITED STATES SUPREME COURT AB- 
STRACT. 


ARMY—OFFICER—COU RT- MARTIAL—SENTENCE—AP- 
PROVAL BY PRESIDENT.—Under the 65th article of 
war (2 St. U. S. 367, ch. 20) the sentence of a general 
court-martial, in the time of peace, to the effect thata 
commissioned officer be dismissed from service, is in- 
operative until approved by the president, whose ac- 
tion in that respect is judicial in its character; and 
an order of the president approving the proceedings 
and sentence will not be sufficient unless it is authen- 
ticated in a way to show otherwise than argumenta- 
tively that it is the result of the judgment of the presi- 
dent himself, and that it is not a mere departmental 
order, signed by the secretary of war alone, which 
might or might not have attracted his personal atten- 
tion. The fact that the order was his own should not 
be left to inference only. Mills v. Martin, 19 Johns. 
7, 30; Sim. Cts. Mart. (6th ed.), ch. 17, p. 294. A court- 
martial organized under the laws of the United States 
isacourt of special and limited jurisdiction. It is 
called into existence for a special purpose, and to per- 
form a particular duty. When the object of its crea- 
tion has been accomplished it is dissolved. 3 Greenl. 
Ev., $470; Brooks v. Adams, 11 Pick. 442; Mills v. 
Martin, supra; Duffield v. Smith, 3Serg. & R. 590, 599. 
Such also is the effect of the decision of this court in 
Wise v. Withers, 3 Cranch, 331, which according to the 
interpretation given it by Chief Justice Marshall in 
Ex parte Watkins, 3 Pet. 193, 207, ranked a court-mar- 
tial as *‘ one of these inferior courts of limited juris- 
diction whose judgments may be questioned collater- 
ally.’’ To give effect to its sentences, it must appear 
affirmatively and unequivocally that the court was 
legally constituted; that it had jurisdiction; that all 
the statutory regulations governing its proceedings 
had been complied with; and that its sentence was 
conformable to law. Dynes v. Hoover, 20 How. 65, 80; 
Mills v. Martin, 19 Johns. 33. There are no presump- 
tions in its favor so far as these matters are con- 





cerned. As to them, the rule announced by Chief 
Justice Marshall in Brown v. Keene, 8 Pet. 112, 115, in 
respect to averments of jurisdiction in the courts of 
the United States, applies. His language is: ‘‘The 
decisions of this court require that averment of juris- 
diction shall be positive; that the declaration shall 
state expressly the facts on which jurisdiction de- 
pends. Itis not sufficient that jurisdiction may be 
inferred argumentatively from its averments.” All 
this is equally true of the proceedings of courts-mar- 
tial. Their authority is statutory, and the statute 
under which they proceed must be followed through- 
out. The facts necessary to show their jurisdiction, 
and that their sentences were conformable to law, 
must be stated positively; and it is not enough that 
they may be inferred argumentatively. The action 
required of the president is judicial in its character, 
not administrative. As commander-in-chief of the 
army, he has been made by law the person whose 
duty it is to review the proceedings of courts-martial 
in cases of this kind. This implies that he is himself 
to consider the proceedings laid before him, and de- 
cide personally whether they ought to be carried into 
effect. Sucha power he cannot delegate. His per- 
sonal judgment is required, as much so as it would 
have been in passing on the case if he had been one of 
the members of the court-martial itself. He may call 
others to his assistance in making his examinations, 
and in informing himself as to what ought to be done, 
but his judgment, when pronounced, must be his 
own judgment, and not that of another. And this 
because he is the person, and the only person, to whom 
has been committed the important judicial power of 
finally determining, upon an examination of the 
whole proceedings of a court-martial, whether an offi- 
cer holding a commission in the army of the United 
States shall be dismissed from service as a punish- 
ment for an offense with which he has been charged, 
and for which he has been tried. May 27, 1887. Run- 
kle v. United States; United States v. Runkle. Opinion 
by Waite, C. J. 

BANKRUPTCY—PROPERTY HELD ADVERSELY—LIMI- 
TATION.—An assignee in bankruptcy appointed Feb- 
ruary 15, 1873, on the 5th of April, 1880, attempted to 
convey lauds claimed by the bankrupt at the time of 
filing his petition in bankruptcy, but which were then 
aud ever since held adversely under tax sales made by 
the auditor-general of Michigan, of which adverse 
claim the assignee had notice at the time of the con- 
yeyance. Held, that as the assignee was precluded 
from bringing an action for the lands after the expira- 
tion of two years from the date of his appointment, 
by Rev. Stat. U. 8. 5057, providing that no suit shall 
be maintained between an assignee in bankruptcy 
and a person claiming an adverse interest in 
property vested in said assignee, unless brought 
within two years from the time when the cause ac- 
crued for or against the assignee, he could not, by sell- 
ing the property to a third person, enable the latter to 
maintain an action therefor. Gifford v. Helms, 98 
U.S. 248. May 27, 1887. Wisner v. Brown. Opinion 
by Bradley, J. 


CARRIERS—LIABILITY — BILL OF LADING — WARE- 
HOUSEMEN—KNOWLEDGE OF AGENT.—(1) In an action 
of assumpsit against a railroad company for failure to 
deliver 525 bales of cotton described in the bills of 
lading, the evidence was that one P., a cotton broker, 
purchased large quantities of cotton from time to 
time, and under a contract with the defendant rail- 
way company caused the cotton to be compressed and 
made ready for shipping. When compressed, each bale 
was by him weighed, classed and marked; and when 
a number of bales had been so marked, he made out a 
bill of lading, describing them by their appropriate 
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marks, and obtained the certificate of the superin- 
tendent of the compress company, indorsed thereon, 
that the cotton called for by the bill was in the ware- 
house; also the signature of the defendant’s freight 
agent. Whenevera sale was made P. assigned the 
proper bills of lading to the purchaser. Plaintiffs 
claimed as such purchasers and assigneesofP. There 
was evidence that at the time plaintiff’s bills of lading 
were made out and signed as above, there was no cot- 
ton of the grade called for in the warehouse (and it 
was conceded that by an arrangement between P. and 
defendant bills of lading were often issued before the 
cotton called for had arrived), but that in this in- 
stance there was other cotton on hand of an inferior 
grade, some of which certain employees of P., with 
the knowledge of defendant’s freight agent, re- 
marked with marks indicating the grade called for 
by plaintiff's bills, and that defendants forwarded this 
inferior cotton to plaintiffs. Held, that in such action 
the only issue was as to defendant’s liability upon the 
bills of lading as acommon carrier, and that it was 
error to charge the jury upon any theory of liability 
as warehousemen, by reason of defendant’s connec- 
tion with the cotton while in the warehouse, and be- 
fore delivery for shipment. (2) The court also in- 
structed the jury, that if defendant’s freight agent ac- 
cepted the inferior cotton for shipment to plaintiffs, 
knowing at the time that it was of a quality inferior to 
that called for by the bills of lading, and that the marks 
on the baleshad been changed from marks indicat- 
ing a lower grade of cotton to marks indicating the 
grade called for by plaintiff's bill of lading, then the 
defendant was liable. Held, error. May 23,1887. St. 
Louis, 1. M. & S. Ry. Co. v. Knight. Opinion by Mat- 
thews, J. 


en 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

NUISANCE—ORDINANCE—REMOVING NIGHT-SOIL.— 
The complaint for violation of an ordinance designed 
to repress and punish noxious and offensive practices 
in carrying and depositing matter removed from 
sinks, cess-pools and privy vaults, merely charged 
that the defendant, in the night-time of a day named, 
carted, carried and took into and within the limits of 
the township a load of night-soil. No other circum- 
stances were averred. Held, that an admission of all 
the facts stated was not sufficient to sustain a convic- 
tion. The complaint filed in this case charged that 
the defendant, in the night-time of a day named, 
carted, carried and took into and within the limits of 
the township a load of night-soil. No other circum- 
stances are averred. The defendant, on being ar- 
raigned, and on hearing the complaint read, admit- 
ted, as the record shows, that the facts charged were 
true, and could not be denied. ‘Thereupon, without 
further evidence, the justice declared his guilt, and 
rendered his judgment convicting the defendant of 
violation of the ordinance. We think an admission 
of all the facts stated in the complaint was not suffi- 
cient to sustain a couviction. The ordinance can be 
sustained as a reasonable regulation only upon the 
ground that its design is to protect the community 
against practices in the matter of which it treats, such 
as are noxious or offensive. An ordinance general in 
its scope may be adjudged reasonable as applied to one 
state of facts, and unreasonable when applied to cir- 
cumstances of a different character. Penn. R. v. Jer- 
sey City, 18 Vr. 286. The scavenger, even with the 
use of improved methods of protection, may use the 
public streets without injury or offense to others, and 
cautious as courts are in declaring an ordinance void 
as being unreasonable, they would not hold this ordi- 








nance to be so, when its penalties were sought to be 
enforced against any one making ause of the public 
street which was harmless in fact. The town cannot 
deny to citizens the use of its streets to cross the 
township ou any business that is inoffensive. It can- 
not by merely declaring an act to be a nuisance make 
it such. The complaint, while it uses the words of the 
ordinance, is defective in not charging facts to show 
an offense within the spirit and meaning of the law. 
It is not sufficient in all cases to charge an offense in 
the words of a statute creating it. And here all that 
is charged might be admitted, and yet guilt under the 
by-law be successfully denied. Should we regard the 
complaint as sufficient to let in the proof requisite to 
sustain the defendant’s guilt, yet taking the language 
of the admission of the defendant below, as stated ir 
the record, and regarding the circumstances under 
which it was made, we think the conviction was with- 
out any evidence upon the essential fact of nuisance. 
N. J. Sup. Ct., March 11, 1887. State v. Lowery. Opin- 
ion by Knapp, J. 

NEG LIGENCE—CONTRIBUTORY—OF INFANT.—We are 
now brought face to face with the question whether a 
bridge company is bound to maintain such a structure 
as to prevent the possibility of an accident to a child. 
A venturesome boy, in his natural love of sport, will 
explore every nook and recess of a bridge, climb upon 
the timbers, and manage in some way to get through 
every hole large enough for his body to pass, and is as 
likely to get downonthe piers or upon the roof as 
anywhere else. The case at bar furnishes an illustra- 
tion of this. The boy who met with this sad mishap 
was not content to walk upon the carriage-way, which 
was safe for all, but insisted upon walking upon a 
round gas-pipe placed some distance above the 
floor, notwithstanding the remonstance of his younger 
brother, who, child as he was, saw the danger. Of 
course no blame is imputed to the boy for this. It 
was childlike, and perhaps the very thing I might 
have done myself at his age, but the question is, has 
the bridge company been guilty of such neglect as to 
be liable to the boy’s father for his death? Some little 
of the responsibility for accidents to children ought to 
remain upon the parents, whose duty is to look after 
them and preserve them from danger. It must not 
be overlooked that this suit was brought by the father 
for the loss of his boy. He was in the habit of cross- 
ing this bridge daily, perhaps several times daily, as 
his house was on one side of the river and his office on 
the other. He must have known the condition of the 
bridge, and may be presumed to have considered it 
safe, else he would not have given the permission on 
the day in question, as he had often done before, to 
cross it unattended. It is hardly possible that he had 
not seen these openings again and again, but he also 
knew that the bridge was perfectly safe for travel in 
the ordinary way, while a child might be injured 
there, as he might have been injured almost anywhere, 
by courting danger in walking in dangerous places. 
Upon careful consideration of the case, we are unable 
to see any such negligence on the part of the defendant 
company as to render them liable in this action. As 
before observed, it was a safe bridge for the ordinary 
purposes of travel. Thechild who was killed was not 
using itin the ordinary way. He was walking upon 
the gas-pipe, where he ought not to have been, and 
which was so dangerous that his younger brother re- 
monstrated with him, and warned him to get off. It 
is not necessary to impute negligence to the child; it 
is sufficient that he was injured, not as the result of 
the use of the bridge, but as the consequence of his 
venturing, in his childish recklessness, where no one, 
child or adult, had any business to be. Penn. Sup. Ct. 
Oil City, ete., Bridge Co. v. Jackson. Opinion by Pax- 
son, J. 
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OFFICE AND OFFICER—INCOMPATIBLE OFFICES.—The 
offices of justice of a District Court and of deputy 
sheriff are incompatible, and cannot be held by the 
same person at the same time. In cases where incom- 
patibility of offices has arisen independently of statu- 
tory or constitutional provision, two rules are gener- 
ally recognized: First. That incompatibility does not 
depend upon the incidents of the offices, as upon phy- 
sical inability to be engaged in the duties of both at 
the same time. For example, in People v. Green, 5 
Daly, 254, it was held that the office of member of the 
Legislature and clerk of the Court of Special Sessions 
might be held by the same person, even though attend- 
ance upon one office prevented for the time being the 
performance of the duties of the other. This point was 
approved on appeal. People v. Green, 58 N. Y. 295. 
These opinions contain an elaborate review of the 
early cases, and clearly point out the tests by which 
the question of incompatibility is to be determined. 
So too in Com. v. Kirby, 2 Cush. 577, 580, the court says: 
“It has never been supposed that persons holding 
minor offices appertaining to the executive depart- 
ment of the government, such as deputy sheriffs, con- 
stables or coroners, were thereby disqualified from 
holding seats in the Legislature. The same was for- 
merly true of the judges of the Court of Common 
Pleas, who frequently held the office of senator or rep- 
resentative while in commission as judges, and were 
only disqualified by the statute of 1820, and the 8th 
article of the amendments of the Constitution, 
adopted in 1821."’ Second. The test of incom patibility 
is the character and relation of the offices, as where 
one is subordinate to the other, and subject in some 
degree to its revisory power; or where the functions 
of the two offices are inherently inconsistent and re- 
pugnant. In such cases it has uniformly been held 
that the same person cannot hold both offices. In 
Rex v. Pateman, 2 T. Rep. 777, it was declared that 
where a town clerk acts ministerially under the alder- 
men, whoare judicial officers, one cannot hold both 
offices. Much stress is laid upon the fact that the ac- 
counts of the clerk were subject to the revision and 
control of the aldermen. Rex v. Tizzard, 9 Barn. & C. 
418, is to the same effect. In Cotton v. Phillips, 56 
N. H. 220, where one was chosen a member of the pru- 
dential committee and also an auditor in a school dis- 
trict, it was held that he could not hold both offices. 
The court says: ‘‘If the same person could hold both 
offices, he would in fact sitin judgment upon his owu 
acts.” In England a sheriff's duties are ministerial, 
and to a limited extent also judicial. While these pe- 
culiar functions are recognized in some cases as being 
necessarily imposed upon the office by legislation and 
custom, no case upholds the propriety of exercising 
both the ministerial and judicial functions at the same 
time and inthe same case. Widow v. Clerke, 1 Cro. 
Eliz. 76, case 38. See also argument of Sheffield in 
Milward v. Thatcher, 2 T. Rep. 81. Under our law 
there is no such confusion of duties. In this State, 
and doubtless in this country generally, a sheriff is 
simply a ministerial officer. If he performs judicial 
cuties, it is by virtue of another office voluntarily as- 
sumed. But the incongruity of such offices in one 
person is manifest. To say nothing of the breach of 
dignity and propriety which would result from an at- 
tempt to perform the duties of judge and officer to- 
gether, the power of a judge to pass upon the suffi- 
ciency of an officer’s return, and to allow or disallow 
his fees, is quite sufficient to bring these offices 
within the recognized rule of incompatibility, by rea- 
son of the judicial supervision of one oflice and the ac- 
countability of the other. Moreoverin this State an 
officer is required to serve any process duly tendered 
tohim, and thus a judge of a District Court might 
have the process of his own court tendered to him to 


be served, and become liable toa penalty if he did not 
doit. In many cases he is the complaining officer, 
whose complaint could only be made by himself, if he 
were also judge, unless aided by special legislation. 
In Com. v. Kirby, supra, it is held that the office of 
justice of the peace and constable are not incompati- 
ble. The question is only considered on the ground 
of constitutional provisions. The relation of the offi- 
cer, as judicial or revisory, is not at all discussed. The 
defendant was charged with hindering an officer. The 
defense was that the process was void because the 
justice of the peace who issued it had vacated his office 
by accepting the office of constable. Inasmuch as the 
court held the process to be good as that of a de facto jus- 
tice, a discussion of the relation of the two offices was 
probably deemed unnecessary. The court add how- 
ever: “A very different case would be presented if the 
defendant had attempted to exercise the two func- 
tions ofa justice of the peace in issuing a warrant, 
and ofa constable in serving the same warrant.” It 
may be said however that the respondent need not, 
and probably will not, undertake to act in both offices 
at the same time; but in the words of Ames, C. J., in 
State v. Brown, 5 R. I. 1: “ The admitted necessity of 
such a course is the strongest proof of the incompati- 
bility of the two offices,’’ and ‘‘the question of incom- 
patibility is to be determined from the nature of the 
duties of the two offices, and not from a possibility, 
or even a probability, that the defendant might duly 
perform the duties of both.’’ Rh. 1. Sup. Ct., March 5, 
1887. State v. Guff. Opinion by Stiness, J. 
RAILROADS~N EGLIGENCE—CONDITION OF PREMISES. 
—A railroad is bound to use ordinary care to keep the 
platforms at its various station-houses in good repair 
and safe condition for the use of those who have the 
legal right to go upon them; and it appearing in this 
case that the railroad was required by statute to post 
at the nearest station-house a notice of the killing of 
stock by their trains, and that one who was missing a 
cow went upon the platform of the station to read a 
notice posted there, taking plaintiff with him to do 
the reading, as he himself was unable to read, and 
that plaintiff, in climbing up to get at the notice, fell 
through a defective plank in the platform, and was 
injured, held, that the railroad was liable to plaintiff. 
He was there through the inducement or upon the in- 
vitation of the company, implied from posting the no- 
tice for his information, and was entitled to safe ac- 
cess to his place of business. 2 Wood Ry. Law, § 310; 
Carleton v. Franconia, I. & S. Co., 99 Mass. 216. This 
right of protection extends to all persons ‘‘who have 
rightful occasion to use the platforms,’ as was said 
by Appleton, C. J., in Tobin v. R. Co., 59 Me. 183. 
This was the case of a hackman engaged in carrying 
passengers to the railroad depot. See too Wendell v. 
Baxter, 12 Gray, 494. No distinction can be drawn 
between the plaintiff and the stock-owner in the right 
to go upon the platform to examine the notice. What 
the latter had the right to do himself, he had the 
power to authorize another to do for him. An em- 
ployee who goes upon a company’s premises to receive 
his master’s freight enjoys the same right of protec- 
tion that the master does (Toledo, W. & W. Ry. 
Co. v. Grush, 67 Ill. 262), and for the same reason that 
the plaintiff here should be protected, viz., because he 
is clothed with his principal’s right to enter the prem- 
ises to transact his business; and the rule applies to 
one who goes upon the company’s premises to aid a 
friend who is to depart orarrive by its trains. Gillis 
v. Pennsylvania Ry., supra; McKone v. Michigan 
Cent. Ry., 51 Mich. 601. Ark. Sup. Ct., March 19, 1887. 
St. Louis, I. M. & 8. Ry. v. Fairbairn. Opinion by 
Cockrill, C. J. 
SCHOOLS—REGULATIONS—REASONABLENESS.— (1) A 








rule requiring tardy pupils to remain either in the 





38 


THE ALBANY LAW JOURNAL. 











hal! or in the principal's office until after the opening 
exercises is a reasonable rule, but in the enforcement 
of such a rule, due regard must be had to the health, 
comfort, age and mental and physical condition of the 
pupils, and to the circumstances attending each par- 
ticular emergency. Morecare ought to be observed in 
looking after the comfort of pupils, and especially 
those of tender age, in extremely cold weather, than 
when the atmosphere is nearer a mean temperature. 
Pupils known to have some mental or physical in- 
firmity may require some relaxation in the strict en- 
forcement of such rule as against them. No rule, 
however reasonable it may bein its general applica- 
tion, ought to be enforced when to enforce it will in- 
flict actual and unnecessary suffering upon a pupil. 
Rules are often adopted inflicting a penalty forabsence 
from school without proper or some prescribed leave; 
and rules of that class have always, so faras our in- 
formation extends, been held to be reasonable and 
sometimes necessary school regulations; and yet such 
a rule could not be lawfully enforced against a pupil 
detained from school by sickness, a violent storm, a 
death in the family, or any physical disability to at- 
tend. A school regulation must therefore be not only 
reasonable in itself, but its enforcement must also be 
reasonable in the light of existing circumstances. The 
habit of locking the doors of the school-room during 
the opening exercises, observed by the appellee’s 
teacher, was not an unreasonable enforcement of the 
rule under consideration in moderate weather and 
under ordinary circumstances. But to so lock the 
doors on an extremely and unusually cold morning, 
without causing special care and attention to begiven 
to the comfort of such pupils as might thereby be re- 
quired to remain in some other part of the building, 
was undoubtedly both an unreasonable and a negli- 
gent, and hence an improper, enforcement of the rule, 
(2) The court also instructed the jury to the effect that 
if the appellee was at any time detained in the school- 
room for a period of ten or fifteen minutes after her 
class was dismissed, as a penalty for having asked 
leave to retire, and having retired, from the room dur- 
ing school hours, such detention was a false imprison- 
ment, and a teacher who might refuse to permita pu- 
pil to retire from the school-room, in accordance with 
the rules set out in the third paragraph of the com- 
plaint, would be liable for whatever damages thereby 
resulted to the pupil. In our view of the principles 
underlying this case that instruction was also errone- 
ous. Sucha detention after the rest of the class was 
dismissed may have been unjust in the particu- 
lar instance, as well as ina general sense, to the appel- 
lee; and it, as well as the refusal of permission to re- 
tire, may have been a violation of the spirit of the rule 
referred to; but upon the hypothesis stated in the in- 
struction, the detention did not amount to a false im- 
prisonment, and the refusal of permission to retire 
did not constitute a cause of action against the teacher. 
The recognized doctrine now is that a school officer is 
not personally liable fora mere mistake of judgment 
in the government of his school. To make him so lia- 
ble, it must be shown that he acted in the matter com- 
plained of wantonly, willfully and maliciously. The 
detention or keeping in of pupils forashort time after 
the rest of the class have been dismissed, or the school 
has closed, as a penalty for some misconduct, short- 
coming or mere omission, has been very generally 
adopted by the schools, especially those of the lower 
grades, and it isnow one of the recognized methods 
of enforcing discipline and promoting progress of the 
pupils in the common schools of the State. It isa 
mild and non-aggressive method of imposing a pen- 
alty, and inflicts no disgrace upon the pupil. Thead- 
ditional time thus spent in studying his lessons pre- 
sumably inures to the benefit of the pupil. However 





mistaken a teacher may be as to the justice or pro- 
priety of imposing such a penalty at any particular 
time, it has none of the elements of false imprison- 
ment about it, unless imposed from wanton, willful 
or malicious motives. In the absence of such motives 
such a mistake amounts only to an error of judgment 
in an attempt to enforce discipline in the school, for 
which, as has been stated, an action will not lie. Ind. 
Sup. Ct., April 28, 1887. Fertich v. Michener. Opinion 
by Niblack, J. 

STATUTE OF FRAUDS — AGREEMENT RELATING TO 
LAND — STONE QUARRY.— If A. agrees witb B. that in 
case B. can negotiate the purchase of certain land 
containing a stone quarry at a price not exceeding a 
specified sum to be paid by A., and procure a deed of 
the land to be made to him, they would open and 
work the quarry together, and divide the profits 
equally between them, this is not a contract for an in- 
terest in land within the statute of frauds. I confess 
that it appeared to me at firts blush that the contract 
does create an interest in said land, or convey some 
interest therein, to all of the parties, or to the plaintiffs, 
or to the copartnership; but upon further and much 
thought, and a full investigation of the subject in the 
light of the authorities, it appears perfectly clear that 
it does not, and that the contract is not within the 
statute. Neither the contract nor the partnership 
concerns any thing except the mere working of a stone 
quarry on the land of one of the partners, and the 
selling of the stone and the profits of the business. It 
does not convey the stone inthe quarry, or any part 
of it. The quarry remains the property of the de- 
fendant, or the owner of the land, all of the time, and 
the stone severed from the freehold by the joint labor 
of the parties only becomes the property of the part- 
nership, to be sold fora profit to be equally divided. 
The contract contains a license to the plaintiffs to go 
upon the land of the defendant, and work the quarry, 
either as a mere verbal license which, while it exists. 
will justify the entry for such purpose, or aright to so 
work by the authority and in the right of the defend- 
ant as one of the copartners. In either case there is no 
interest in the land itself involved. It may be that 
such license could be revoked by the defendant at any 
time, but such revocation would involve a breach of 
the partnership contract, for which damages could be 
recovered, as inthis case. The same principle exists in 
all mining contracts when the mere working of the 
mine is the subject of the contract, and no interest in 
the mine itself is at all affected. This interest, as we 
shall see, is represented by the shares of stock of a 
company that has the mere right to work a mine. 
Such shares represent no interest in the mine itself, 
or the land, but the mere interest in the net profits. 
The shareholder is entitled to his dividend, which con- 
sists of his share of the net profits of the enterprise. 
With these preliminary observations, we will notice 
some of the authorities sustaining these views. In 
Gillett v. Treganza, 6 Wis. 343, the contract conveyed 
the right to dig on a certain range for lead ore, or as 
the present chief justice said in his opinion, ‘‘ to work 
or search for” lead ore on the land of one of the par- 
ties. The language in this contract is ‘‘to open, de- 
velop, and work the said stone quarry;”’ and again, 
“by quarrying, removing, and selling the said stone.” 
There is absolutely no difference. It is said in the 
opinion: ‘Instead therefore of parting with, grant- 
ing, and conveying allthe mines and lead ore that 
were then existing within the land, the words of the 
agreement import nothing more than a right or license 
or privilege to search and get these minerals.’’ And 
again: “ But the plain object and intent of this agree- 
ment appears to be, not to create a property or estate 
in the land, nor to sell the mines or mineral unsevered 
therein, but to sell a right, liberty, license, and privil- 
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ege to work, mine, and search for lead ore upon the 
range therein described.’ It is intimated in the opin- 
ion that such a license was probably irrevocable if the 
mining was prosecuted with diligence. This case 
would seem to be sufficient authority. But lest its 
perfect applicability may be questioned, we will look 
further into the authorities. The mere right to work 
a quarry or amine is not exclusive of the grantor, 
and conveys no interest in the quarry or mine or the 
land. Coll. Mines, §$ 1,5, 9; Co. Litt. 42a; 2 Bl. Com. 
21; Brewer v. Hill, 2 Anstr. 413; Hewlins v. Ship- 
pam, 5 Barn. & C. 229. A verbal agreement to share 
profit and loss in the working of a colliery is not 
within the statute. Foster v. Hale, 5 Ves. Jr. 314; 
Watson v. Spratley, 10 Exch. 222. Those having a 
right to search for and dig ore on another’s land divi- 
ded their interest into shares. It washeld that such 
shares may be conveyed by parol. Hanley v. Wood, 
2 Barn. & Ald. 274. The liberty to dig tin and other 
metals on another's land is a mere license, and con- 
veys no interest inthe land. Hayter v. Tucker, 4 
Kay & J. 249. Shareholders are only interested in the 
profits of working the mine, and have no interest in 
the realty. Powell v. Jessopp, 18 C. B. 336; Walker 
v. Bartlett, id. 845. In Hills v. Parker,7 Jur. (N. S.) 
833, a person holding a leasehold interest in salt-works 
formed a partnership with others to work the wells 
and make salt. It was held that the partnership had 
no interestin the estate. In Burdon v. Barkus, 3 Giff. 
412, the lessee of a coal mine took in a partner to work 
it foriron-stone and fire-clay. It was held that he 
could terminate the partnership at his pleasure, be- 
cause he was alone interested in the lease. In Dalev. 
Hamilton, 2 Phil. 266, C. purchased the land for A. 
and B., and they entered into a partnership with C., 
and it was agreed that C. should survey and platthe 
land into lots, and do other work, and try and sell the 
lots, and when sold, the profits should be divided be- 
tween them. It was held that no interest in the land 
passed to C. by the contract. A mere parol license to 
dig a well Gn another's land, and carry the water in 
pipes to his own land, conveys no interest in the land. 
Houston v. Laffee, 46 N. H. 507. If one agrees with 
the owner of the land to get a railroad located and 
constructed on it, and to lay it off into lots, and make 
sales, in consideration of half of the profits above cost, 
he obtains no interest in the land. Lesley v. Rosson, 
39 Miss. 368. ‘* A colliery and a landed estate are con- 
sidered quite different by the courts; a colliery being 
always considered as a trade, the profits of which ac- 
cruing from day to day belonging to those who work 
it for the profits thereof.’’ Steward v. Blakeway, L. 
R., 4 Ch. App. 603. ‘‘Real estate not purchased by 
partnership funds, although used for partnership pur- 
poses, does not become partnership property, and the 
title is not affected by such use.’’ Alexander v. Kim- 
bro, 49 Miss. 529; Frink v. Branch, 16 Conn. 261. ‘The 
authority to do an act or series of acts upon the land 
of another, such as to hunt, remove stone, or cut down 
trees, is a mere license, and conveys no interest in the 
land.” Browne St. Frauds, § 26, and cases cited in 
note. ‘*A parol license to dig minerals on the land of 
the licenser is valid.’’ 3 Pars. Cont. 39. A third per- 
son built a house on the mortgaged premises of the 
mortgagor on the agreement of the mortgagee that he 
should be paid for it, or have a lien upon it in prefer- 
ence to the mortgage. The agreement was held valid. 
Godeffroy v. Caldwell, 2 Cal. 489. The sale of a mining 
claim does not affect the title of the land. Hitchens 
v. Nougues, 11 Cal. 29. The owner of the land ver- 
bally contracted with two others that they should dig 
and prospect for coal, and do all the other work to 
open the mine, and then that they would raise and 
sell the coal jointly, the profits to be divided equally. 





It was held a partnership in miving like any other 
partnerships, only it was not founded on the delectus 
persone, and that it carried no interest in the land. 
Id.; Duryea v. Burt, 28 Cal. 569. A verbal agreement 
between two or more to explore and locate, and work 
lodes on government lands is not within the statute. 
Murley v. Ennis, 2 Colo. 300. A verbal agreement 
that plaster lands and a plaster-mill should be bought 
and owned by A. and B., and worked by them as 
partners, is within the statute; but not soif the Jand 
was to be owned by ove of them only. Brosnan v. 
McKee, 59 Mich. 107. To this case there isa note of 
cases of Snyder v. Wolford (Minn.), 22 N. W. 
Rep. 254; Carr v. Leavitt (Mich.), 20 id. 576; Mil- 
ler v. Kendig (Iowa), 7 id. 500. These cases hold 
that when one person selects lands, and contracts with 
another to purchase and hold them in his own name, 
and when they are sold the net profits to be divided 
between them in consideration of his services, the 
contract is not within the statute. The plaintiff was 
the owner of a limekiln, and it was verbally agreed 
that the defendant should fill it with limestone, and 
furnish the wood to burn it, and the lime to be equally 
divided between them. It was held to bea partner- 
ship, and the defendant was liable for taking more 
than his share. Musier v. Trumpbour, 5 Wend. 274. 
A verbal agreement of copartnership was entered into 
by several persons for the purposes of developing 
plaster-beds on certain lands, and for getting out and 
selling plaster, and for procuring the title to the lands. 
The business wevt on until the lands were finally 
bought and paid for by the profits of the concern. It 
was held notto be within the statute. Godfrey v. 
White, 43 Mich. 171. A sale of shares of a mining 
company working a mine does not convey any interest 
in the land, but only in the severed mineral ores, 
machinery, and personal effects. Rog. Mines, 428. A 
partnership for the purpose of mining for lead ore, 
irrespective of title to the lands, may be formed 
by parol agreement, and will be treated, in respect to 
the ore raised, like any other partnership. Sauntry 
v. Dunlop, 12 Wis. 404. These-cases clearly illustrate 
the principles underlying this contract or partnership 
in this case. There can no case be found, in my opin- 
ion, of similar facts, where it has ever been held that 
such a contract was within the statute. But thereare 
many respectable authorities which hold that sucha 
contract, even if it went further, and provided that 
the lands themselves should belong to the partnership, 
or held in trust forthe partnership for the purpose of 
mining or quarrying or milling, etc., was not within 
the statute. But such is clearly not this case; for there 
is no provision made for the purchase of the land, or 
any interest in it, from the defendant, although there 
isan averment in the complaint that the defendant 
held itin trust for the purpose of such quarrying 
business. This can only mean that the land was to 
be used by the partnership only for such purpose. It 
appears very clear, both from reason and authority, 
that this contract is not within the statute above 
referred to, and is therefore valid if it could be per- 
formed within one year, and not within the other 
section of the statute. Wis Sup. Ct., March 1, 1887. 
Treat v. Hiles. Opinion by Orton, J. 

TAXATION — EXEMPTION—TOOLS— PRINTING-PRESS. 
—A printing-press owned by a practical printer, 
editor, and publisher of a newspaper, and necessary to 
carry on his trade or business as printerand publisher 
of such paper, is not a tool within the meaning of Code 
Miss., § 468, exempting from taxation ‘“ thetools ofany 
mechanic 1 ry for carrying on his trade.”’ Stat- 
utes exempting property from levy and sale for the 
payment of debts, and those exempting persons or 
property from the payment of taxes, are construed 
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quite differently. The former class of statutes, based 
on the benevolent public policy of preventing destitu- 
tion and pauperism, and on the patriotic motive of in- 
spiring sentiments of independence, favorable, if 
not essential, to the maintenance of free institutions, 
are uniformly construed with the utmost liberality, to 
advance these objects; while statutes of the latter 
class, on account of their making invidious distinctions 
between citizens, and partaking of the nature of favor- 
itism, and producing injustice and inequality in the 
contributions to acommon burden, and being incon- 
sistent with the general policy of our laws, are con- 
strued strictly to avoid these evils. The general policy 
of the law is that all who enjoy the protection of 
government should contribute to defray its expenses. 
Taxation isan act of sovereignty, which should be 
performed with justice and equality to all. Taxation 
is the rule; exemption the exception. Exemption 
from taxation is a matter of grace and favor, not to be 
presumed or implied. Unless it is clearly intended 
and expressed, it is not allowed. Cooley Taxn. 146-152. 
We are of opinion that a printing-press is not a tool, 
within the meaning of the statute. It accords with 
the letter and spirit of the statute to say that the 
Legislature intended thereby to exempt only the sim- 
ple instrument used by the mechanic in manual labor, 
such as hammer, saw, plane, file, and the like; and 
that machinery or property as complicated and valu- 
able as a printing-press may be was not contemplated 
by the statute. Under statutes similar to our own, 
exempting the tools of mechanics from liability to 
execution or attachment for debt, where, as before 
stated, the greatest liberality of interpretation is in- 
dulged, it has been several times decided that a print- 
ing-press was not exempt. Thomp. Homest. & Ex., 
§$ 756-758; Buckingham v. Billings, 13 Mass. 82; Dan- 
forth v. Woodward, 10 Pick. 423; Spooner v. Fletcher, 
3 Vt. 133. And in Whitcomb v. Reid, 31 Miss. 567, it 
was held that the instruments of a dentist used in the 
practice of his art were not exempt from execution or 
attachment, under a statute in the very words of the 
one now under consideration. To save to the poor and 
toiling mechanic the means of employment in his trade 
is suggested by sound policy, as well as by sentiments 
of humanity; but to extend the circle of exemption 
from taxation beyond this, so as to embrace property 
that may be worth thousands of dollars, cannot be 
ascribed tothe Legislature by any proper construction 
of the statute in question. Miss. Sup. Ct., April 18, 
1887. Frantz v. Dobson, Opinion by Arnold, J. 

W ATER—LIABILITY OF TOWN FOR DAMAGES TO WELL 
BY CONSTRUCTION OF SEWER.— A town which lawfully 
takes land, and constructs a common sewer therein, 
whereby a well upon land not taken nor adjacent to 
land taken, fed by water percolating through the soil, 
is made dry, is under the statute liable to pay dama- 
ges to the owners of the land. The precise question 
presented here was decided, in regard to a railroad, in 
Parker v. Boston & M. R., 3 Cush. 107. In this case 
damages were alleged to have been occasioned, in the 
construction of a railroad, to land not within and ad- 
joining the location of the road, by changing the grade 
of a highway, and by draining a well. It is not sug- 
gested that either would be a cause of action at com- 
mon law. Mr. Chief Justice Shaw says that the main 
question in the case is ‘‘whethera party having land, 
with buildings thereon, lying near the track of a rail- 
road, but not crossed by it, can recover compensa- 
tion for.incidental damage cansed to his land by the 
construction of the railroad, and the structures inci- 
dent to and connected with it; "’ and his conclusion is 
‘that a party who sustains an actual and real damage, 
capable of being pointed out, described and apprecia- 
ted, may recover compensation for such damage.” In 
regard to the well, hesays: “The claim for damages 





on this ground does not depend on the relative rights 
of owners of land, each of whom has a right to make 
a proper use of his own estate, and sinking a well 
upon it is such proper use; andif the water, by its 
natural current, flows from one to the other, and a 
loss ensues, it is damnwm absque injuria. But the re- 
spondents did not own land; they only acquired a 
special right to and usufruct in it, upon the condition 
of paying all damages which might be thereby occa- 
sioned to others.’’ Marsden vy. City of Cambridge, 
114 Mass. 490, is directly to the point that the petition 
for damages for taking land for a highway is nota 
substitute for an action at law. In that case the 
petitioner owned one-half of a dwelling-house and the 
land under it.. Part of the land under the other half 
of the house was taken for a highway, and part was 
left between the location and the petitioner's land and 
half of the house. The owner of the other half re- 
moved it, occasioning loss of support and shelter to the 
petitioner’s half. The court decided, without regard 
to the petitioner’s rights as between himself and the 
adjoining owner, that the petition could be main- 
tained. Mr. Justice Wells says: ‘‘ By the laying out 
of the street the petitioner was deprived of the support 
and shelter for his house from the other part of the 
double structure which rested upon the land of his 
neighbor, and was consequently put to the expense of 
a new wall for his own part. For the continuance of 
that support and shelter, of which he was in the actual 
enjoyment, he had at least the titleand assurance 
arising from mutual necessity and mutual advantage, 
of which no one but his neighbor could deprive him. 
That security was taken away by the location of the 
street in such manner as substantially to destroy the 
part of the building upon the adjoining land, and 
render itunfit for further use and maintenance asa 
dwelling.”” The decisions in regard to damages oc- 
casioned by taking the water of great ponds are also in 
point. When the Commonweaith grants a right to 
take the water, a provision that payment shall be 
made for all damages sustained by any person in his 
property by the taking is held to include damages to 
mill-owners by depriving them of the water, although 
they should have no rights to it as against the Com- 
monwealth or its grantee. Watuppa Reservoir Co. v. 
City of Fall River, 134 Mass. 267. We think that there 
was evidence that the petitioner received damage in 
her land occasioned by making the sewer, within the 
meaning of the statute, and that the court properly 
refused to rule that she could not recover, as matter 
oflaw. Mass. Sup. Jud. Ct., Feb. 26, 1887. Troww- 
bridge v. Jnhabitants of Brookline. Opinion by W. 
Allen, J. 


NEW BOOKS AND NEW EDITIONS. 


Horr AND Bemis’ MUNICIPAL POLICE ORDINANCES. 

A Treatise on the power to enact, passage, validity and En- 
forcement of Municipal Police Ordinances, with appendix 
of forms, and references to all the decided cases on the 
subject in the United States, England and Canada. By 
Norton T. Horr and Alton A. Bemis, of the Cleveland Bar. 
Cincinnati, Robert Clark & Son, 1887. Pp. xxxi, 312. 

The bungling construction of the title-page does not 
promise well for the work, but the title-page is the 
worst part of it. Itis a fairly constructed work, upon 
a subject important enough to be magnified beyond 
the bounds allotted to it in the general treatises on the 
police power. It is well classified and indexed, and 
all the cases seem to have been considered. The 
“forms’’ amount to little, and contain one dreadful 
misprint. It is vexatious to turn into the publishers’ 
advertisements at the end when seeking for the index. 
We are glad to see that very few publishers insert 
them. 
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CURRENT TOPICS. 





UR correspondents seem determined to force us 
() into a controversy in this hot weather on the 
subject of licensed and ceremonial marriages. We 
give place in another column to a communication 
from Mr. Levi, and we have received an exceed- 
ingly well written communication from Surrogate 
Westbrook, of Amsterdam, which is too long for 
publication, but to some parts of which we shall be 
glad to call particular attention, It seems from 
Mr. Levi’s communication that the Wemple bill did 
not prohibit common-law marriages, This of course 
removes the ground of our main objection. The 
bill at first, as we pointed out, was ambiguous on 
this point. If however we are ever to have a li- 
cense system, we hope Mr. Levi’s notion of having 
licenses granted exclusively by judges will not pre- 
vail, because of the inconvenience of that provision, 
if for no other reason. Mr. Levi seems to think 
that judges should have exclusive control of the 
‘‘making of citizens” through the operation of 
marriage. There is no parallel between mar- 
riage and naturalization. The latter is not a 
contract. We assure Mr. Levi that we are per- 
fectly ‘‘serious’’ when we assert that ‘‘there is 
nothing the matter with our marriage laws.” We 
speak of the laws of this State. Is there any thing 
the matter with them? Is there any remarkable or 
undue number of divorces in this State? It has 
never been demonstrated; indeed, never asserted, 
to our knowledge. We find no assertion of the 
sort in the latest book on the subject, just now pub- 
lished, Lloyd on Divorce. Let Mr. Levi point to 
any other community of five millions with so few 
divorces, if he can. In our judgment, Mr. Levi 
errs in attributing the present evils in other States 
to ‘‘easy marriage.” In some of them marriage is 
not easy. They are exclusively due to ‘easy 
While the communities of Maine, Rhode 
Island, Connecticut and some of the western States 
are scandalized by the enormous increase of divorces 
among them, they seem blind as moles to the seat 
of trouble—the frivolous and numerous grounds 
for divorce, and the laxity of the courts in con- 
struing those grounds. Time need not be con- 
sumed in enumerating them. In several of these 
States a single act of ‘‘ cruelty” justifies an abso- 
lute divorce; such for example, as a single unjust 
accusation of unchastity. Many of the statutes 
read innocently and reasonably enough, but the 
courts are to blame for an absurdly liberal con- 
struction. Add to this the laxity of courts in re- 
gard to proof of citizenship, and their unjustifiable 
neglect to demand proper proof of notification to 
the defendant, and the increase of divorces is ac- 
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counted for, naturally and reasonably, without at- 
tributing it, inferentially and without proof or 
data, to ‘‘easy marriage.” 


Mr. Westbrook informs us that the principal rea- 
son given by the governor for disapproving the 
measure was the requirement of parental consent 
to the marriage of minors. Herein we should be 
inclined to agree with Mr. Westbrook against the 
governor, on the ground that persons under twenty- 
one years of age, male or female, are frequently un- 
fit to incur the obligations of marriage, physically, 
mentally or morally. We would not go so far as 
to prohibit such marriages, but it may be reason- 
able to exact the consent of their parents, who 
know their natures, their intellects, and their pe- 
cuniary resources or ability to support families, 
Mr. Westbrook says: ‘‘ Disregard of the law in re- 
spect to a license would not, I think, make a mar- 
riage void if valid in other respects, except in case 
of a strictly prohibitory statute. Public policy 
would sustain the marriage without a license, 
though the violators of the law would be subject 
to the fines and penalties prescribed.” ‘‘ All laws 
merely prescribing particular formalities for con- 
summating a marriage have always been regarded 
as mercly directory.” This is a correct statement 
so far as it regards the law of this State, but under 
a statute substantially like our own the Supreme 
Court of Massachusetts have declared that none but 
a ceremonial marriage, before priest or magistrate, 
is valid. Commonwealth v. Munson, 127 Mass. 459; 
S. C., 34 Am, Rep. 411. But as it seems that the 
Wemple bill excepted common-law marriages, this 
argument is irrelevant. But Mr. Westbrook argues 
in favor of requiring a ceremony, saying the ‘‘sov- 
ereign power of the State may and of right ought 
to supervise and control the reasonable preliminary 
conditions to its consummation.” If this is true, 
the State ought to satisfy itself on the fitness of 
the parties for marriage and the probability of their 
harmony and happiness. There should be a com- 
mission to examine them as to age, temper, pecuni- 
ary means and prospects, physical capacity, the 
views of their relatives, and other matters. ‘*A 
simple ceremony, sanctioned by religion and by 
law, would seem to be a reasonable and an appro- 
priate condition,” says Mr. Westbrook. Now can 
anybody explain how a ‘‘simple religious cere- 
mony” can increase the probability of a happy 
marriage? The requirement of a license, it may 
plausibly be argued, would increase the publicity 
of marriages, and prevent clandestine marriages, 
but a ceremony never can have that effect. -How 
is the contract of marriage likely to be any more 
binding for the approval of some priest or magis- 
trate? It is a fact that nearly all marriages now 
are ceremonial, and yet the number of divorces is 
enormous. What right has the government to say 
that this contract shall not be entered into without 
such approval? In the Massachusetts case which 
we have cited the marriage was public, and evi- 
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denced by a religious ceremony conducted by the 
parties themselves, but because no priest or magis- 
trate conducted it, nor was present, the parties had 
to go to prison. We like and respect the clergy as 
much as anybody; we have always been married by 
them and always shall be; but other people have a 
right to get along without them, as Charles Lamb 
did, when asked to say grace. ‘‘ Is there no clergy- 
man present?” said he, ‘‘then let us thank God.” 
**Many of the States maintain such a law with ben- 
eficial results,” says Mr. Westbrook, referring to 
licenses. We doubt it; in fact, we do not believe 
it. On the contrary, we believe that the exaction 
of a license does not counteract the evils of easy 
divorce, and so in the license States we find the 
most divorces. It is easy and common to utter 
platitudes on this subject. Just so the opponents 
of the modern married women’s acts talked about 
the danger of destroying the unity and harmony of 
the family by giving one-half the population the 
right to take and control their own property. It 
is easy to assert that the apparent evils of other 
communities prevail in our own, But at present 
we see no reason for changing the laws of our State, 
except that it may be well to provide, under pen- 
alty, for the registration of marriages, and to pro- 
hibit marriages of minors without parental consent. 





That Texas Court of Appeals has a reporter, or 
rather two reporters —so busy is the court — who 
indulge in flowery rhetoric in a way that would 
cause a pang of envy in the bosom of the late Mr. 
Wallace, reporter of the United States Supreme 
Court, were he living and reporting. Whatever 
may be said of the rival claims of these two courts 
to judicial supremacy, there are occasional passages 
in these reports that are unsurpassed by Mr. W. 
in his palmiest and most high-flown days. In the 
last volume, now before us, in a rape case, the re- 
porter, in order to convey the idea that the prose- 
cutrix was chaste, says she ‘‘ had never ministered 
to the appetite of asexual epicure.” In the state- 
ment of another case he says: ‘‘ The effort of the 
State was to establish against the appellant a mur- 
der scarcely paralleled in atrocity by any recorded 
in the annals of crime, and unexcelled in deliberate 
diabolism by any yet conceived as fiction. Having 
established the illegitimate maternity of the de- 
ceased infant in his own unmarried daughter, the 
State attempted to establish, by circumstantial evi- 
dence, that the babe was the offspring of his own 
incestuous lust, begotten within the precincts of a 
place of worship, and that it was brutally murdered 
by him while the unfortunate victim of his unnat- 
ural passion was yet struggling to preserve the life 
she gave, and which her father, seducer and para- 
mour destroyed.” This is certainly putting the 
facts strongly. In this volume we find eighteen 
cases of conviction of murder, in twelve of which 
new trials were granted. We never perused a vol- 
ume setting forth more wickedness. ‘‘ Diabolism ” 


seems to be deliriously rampant in the Lone Star 
State. 








Mr. John Townshend, author of the standard 
work on Slander and Libel, and President of the 
United States Cremation Company, has printed for 
private distribution “ A Catalogue of some Books 
relating to the Disposal of the Bodies and Perpetu- 
ating the Memories of the Dead.” The first part 
only is yet printed, and contains ‘ authors’ names 
arranged alphabetically.” The second part is to 
contain “ subjects and anonymous works, arranged 
as nearly as may be alphabetically.” The present 
part covers some 74 octavo pages. It is an interest- 
ing compilation. Mr. Townshend says in the pre- 
face: ‘‘] do not pretend to have so much as seen 
the majority of the books catalogued, and judging 
from the number of misleading titles I discovered, 
I doubt not but many have escaped detection. A 
book advertised as ‘Church Yard Chips,’ proved to be 
a collection of essays by Thomas Churchyard; ‘ Sut- 
ton’s New York Tombs’ turned out to be a descrip- 
tion of a prison in New York called the Tombs; 
Dostoriffsky’s ‘ Buried Alive* was a narrative of 
penal servitude in Siberia; Halpine’s ‘ Baked Meats 
of the Funeral’ had no relation to funerals; ‘A 
Legal Mummy’ was a lecture upon law; ‘ William 
Reid, an Expert in the Art of Exhumation of the 
Dead, by Benjamin Rust,’ I found to be an attack 
upon Reid for some comments of his upon a de- 
ceased relative of Rust’s.”” We thank Mr. Town- 
shend for including our own paper on ‘ Grave- 
stones.” It is something to be in a catalogue next 
to the immortal Sir Thomas. 


The United States Annual Digest for 1886 is 
upon our table, and it is as good as usual. This 
volume has been edited by Messrs. George F. Wil- 
liams and Isaac F. Paul. Mr. Paul hereafter is to 
be the sole editor. He has been the assistant under 
Mr. Williams for several years, and ly experience 
and capacity is well qualified to carry on this indis- 
pensable work with success. 


Lord Eldon’s peculiar use of the Latin language 
seems to have become the exclusive heritage of a 
judge very high in place in this country. Ina 
recent volume of reports, he says that the legal 
doctrine of a certain preceding case ‘‘ must be con- 
sidered as stare decisis upon all questions involved 
therein.” In another place he uses the same ex- 
pression. Which has a tendency to make one stare 
decidedly. 


———___¢@—_____. 


NOTES OF CASES. 

H ERE is a warning to Gibson’s Law Notes and our- 

selves. On June 16th, before Baron Huddle- 
ston and a special jury, the case of Davis v. Dalziel 
was tried. It was an action for libel upon the 
plaintiff published in the defendant’s newspaper, 
known as Ally Sloper’s Half-Holiday. The defense 
was that the publication was a joke, and did not 
refer to the plaintiff. Mr. Kemp, Q. C., and Mr. 
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Foulkes appeared for the plaintiff; and Mr. Crump, 
Q. C., and Mr. Short for the defendant. Mr. Kemp 
said that although this was a small action the im- 
portance of it to his client was great. The libel he 
complained of was as follows: ‘*‘ Umbrella tricks,— 
Irate customer: Look here, I bought this com- 
pactum umbrella at your shop yesterday. You 
guaranteed that it would remain sinall and tidy; 
and now look at it! I can’t fold it up into double 
its original size. Shopkeeper (blandly, as he in- 
spects the article): I am sure I am very sorry; and 
I cannot account for it unless — (horrified) — why, 
my dear sir, you’ve been using it!” Which ap- 
peared in the issue of January 8, 1887. The plaint- 
iff sold nothing but the compactum umbrella, of 
which he possessed the patent and a copyright. A 
joke of this kind, bad as it was as a joke, could not 
fail most seriously to injure him in his business. 
The defendant refused to apologize, and replied to 
the plaintiffs complaints that they had merely in- 
tended this as a joke without reference to the 
plaintiff or his business. The plaintiff was there- 
fore driven to vindicate his reputation by an action. 
The plaintiff was called and confirmed the state- 
ment of his counsel, and called a witness to prove 
that there was only one compactum umbrella, 
There was no cross-examination, and the defendant 
called no witnesses. It was objected for the de- 
fendant that the libel was not actionable at all, but 
Baron Huddleston held that the innuendo of the 
paragraph must be for the jury, and it could be 
urged that it intended to say that umbrella could 
not shut up. Mr. Crump maintained that the 
whole thing was a joke, and it was ridiculous to 
treat it seriously. It was called an umbrella trick, 
and it was obvionsly intended to suggest a possible 
trick. Mr. Davis had had the advantage of show- 
ing the umbrella to the jury and of putting it into 
his lordship’s hands, and so advertise it to the pub- 
lic. To this advantage he was welcome, but it 
ought not to injure the defendant, whose publica- 
tion was intended for the most part to amuse boys 
and girls who did not use umbreilas at all. Mr. 
Baron Huddleston said that this case introduced 
them to the lowest end of the scale of libel. He 
did not know whether the joke was looked upon as 
a libel on the plaintiff or a libel on his very excel- 
lent umbrella. It must be treated by them as men 
of the world; for if every joke of this kind was 
made the subject of an action the courts would be 
fully occupied. It was possible that the plaintiff 
intended and might by this means get a cheap and 
excellent advertisement, but they were bound to 
consider the question as seriously as they could be- 
cause it was brought before them. To make this a 
libel they were gravely asked to find that this joke 
had an innuendo, namely, that the plaintiff fraudu- 
lently and deceitfully, and in breach of contract, 
manufactured and sold the compactum umbrella as 
one which would shut up in a small compass, well 
knowing that it would not, etc. It was in their 
power to give the plaintiff £100,000 for this libel, 
or they might give him a farthing, or they might 





find a verdict for the defendant. It was for them 
to say what they thought of it. The jury found a 
verdict for the defendant.— Law Journal. 


In Bass Furnace Co. v. Glasscock, Alabama Su- 
preme Court, May 23, 1887, it was held that drunk- 
enness on the part of one employed in reducing 
wood to charcoal, on the premises of the em- 
ployer, may be sufficient cause for dismissal, though 
such drunkenness does not incapacitate the em- 
ployee or cause him to fail in the performance of 
his part of the contract. The court said: ‘*To 
justify an employer in discharging a servant or em- 
ployee, the rule, no doubt, is that the servant must 
have been guilty of conduct which can be construed 
to be a breach of some express or implied provision 
in the contract of service. It seems to be settled 
that it is an implied part of every contract of ser- 
vice that the employee will abstain from habitual 
drunkenness, or repeated acts of intoxication dur- 
ing the period of his employment. If he be guilty 
of this indulgence his conduct will justify his dis- 
missal. 2 Add. Con. (Morgan’s ed.), § 890; Wise v. 
Wilson, 1 Car. & K. 662; 2 Pars. Cont. *36, note f; 
Gonsolis v. Gearhart, 31 Mo. 585; Huntington v. 
Claflin, 10 Bosw. 262. There may be circumstances 
however under which a single act of drunkenness 
would warrant a servant’s discharge; as for exam- 
ple, in the case of a minister of the gospel, where 
the act might bring personal reproach, and tends 
to degrade the moral standard of religion, or of a 
family physician, where it might result in negli- 
gence or malpractice in pharmacy or surgery. 
Wood Mast. & Serv., $ 111, p. 213. The same act, 
when committed by a day laborer, in privacy and 
when off duty, or on some rare occasion when great 
temptation was presented, might not be a sufficient 
excuse for his discharge. The rule is stated by a 
recent author to be that ‘intoxication while in ser- 
vice is generally a good excuse for discharging a 
servant, particularly when it is habitual and inter- 
feres with the discharge of his duties, or will be 
likely to. But it is held that as to whether it is to 
be regarded as a proper excuse depends upon the 
occasion.’ Wood Mast. & Serv., § 111, p. 2138. We 
do not doubt that public drunkenness of any em- 
ployee while in the service of the employer, and 
manifesting itself in boisterous and disorderly con- 
duct, either toward the employer or third persons, 
1s such misconduct as to constitute a violation of 
the stipulation implied in every contract of service, 
that the employee will conduct himself with such 
decency and politeness of deportment as not to 
work injury to the business of the employer. This 
he can do by a single act of drunkenness, which 
may tend to offend the reasonable prejudices or 
tastes of the public, or impair their confidence, or 
render him disagreeable in social or business inter- 
course. The drunkenness of employees may well 
deter the patrons of any business establislment 
from continuing their business intercourse with it, 
especially when social contact is frequently neces- 
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sary to its consummation. It may prove also 
equally offensive to the master or employer, who 
may justly regard sobriety as an indispensable ele- 
ment of efficient service. The charge of the court 
laid down the rule that no drunkenness justified 
the plaintiff's discharge unless it incapacitated him, 
and caused him to fail in the performance of his 
part of the contract. This, under the principles 
above declared, was erroneous, and must work a 
reversal of the cause.” The complaint in this case 
was that the servant ‘‘ raised a disturbance and had 
a fight with a man,” and rode with some negro 
women. 


In Hunt v. Hunt, New Jersey Court of Chancery, 
April 28, 1887, it was held that the seal of the court 
which is required for the due authentication of the 
record of a judgment of another State may be af- 
fixed by merely making the impression of the seal 
on the paper; the use of wax or a paper wafer is 
not essential. Bird, V. C., said: ‘‘ This objection 
rests on the absence of wax, or any thing in the 
nature of wax, from the certificate. The want of 
wax makes the whole record a nullity! The want 
of wax deprives it of all solemnity, of all certainty, 
of all truthfulness! It is said that the act of Con- 
gress makes wax the sine gua non of such a paper. 
And it is said that the Supreme Court of the State 
of New York has pronounced such interpretation 
as the only true one of the act. Coit v. Milliken, 1 
Denio, 376. I ama great admirer of precedents. 
It is a great relief to be sheltered and protected by 
an adjudication of a most distinguished court. 
But when such decision is not of one’s own State, 
and it seems to be against reason and to violate the 
principles of justice and equity, and not to be re- 
quired by any sound, public policy, I think a judge 
may be pardoned if it is not followed. Now, Con- 
gress intended to facilitate judicial proceedings, 
not to obstruct or embarrass the administration of 
them. Congress intended to promote and to secure 
justice and equity, and therefore declared that a 
copy of the record or judicial proceedings at length, 
accompanied by the attestation of the clerk, and 
the seal of the court annexed, if there be a seal, to- 
gether with a certificate of the judge, chief justice 
or presiding magistrate, as the case may be, that 
the said attestation is in due form, shall have full 
faith and credit. Congress was much more liberal 
than those who have been called upon to interpret 
its acts. Congress said that the seal of the court 
should be annexed, but Congress was not so worship- 
ful of the seal as to assign toit the sole arbitrament 
of the rights of men; for it distinctly declared that 
such judicial proceedings shall be entitled to equal 
credit when they come from a forum which has no 
seal. In this case the clerk certifies that he has af- 
fixed the seal of the said court. This makes it 
most clear that the court in which the proceedings 
were had have adopted what it regards as a seal 
without the use of wax. To that court it is a seal 
to all intents and purposes. But suppose I take it 
upon myself to say it is not a seal and reject the 





record, what follows? The rejection of the record, 
and for aught that can now be foreseen, the failure 
of justice. Can this be overcome? Can any one 
state to another: ‘You shall use wax in affixing 
your seals, if you expect your judicial proceedings 
to have credit abroad?’ Such an attitude would 
not prove beneficial to any one, much less to the 
suitor whose rights may be imperiled. Suppose 
that A. has brought his action against B. in Mis- 
souri for the recovery of $10,000 upon B.’s note, 
which action B. has fairly and successfully resisted, 
and that afterward A. brings another action on the 
same note in New Jersey, and B. offers the proceed- 
ings of the former trial and adjudication in all re- 
spects complete, except that the seal of the court 
is not impressed on wax, and B, has been disabled 
from making his former defense by the death of 
witnesses or otherwise, would it be right, in any 
sense, to reject such proceedings because of the ab- 
sence of a little wax? I do not see how such re- 
jection could be justified. If under the act of 
Congress everything in the shape of a seal may be 
dispensed with, and the proceedings, when certi- 
fied, entitled to credit, then surely, in all reason, 
when the clerk certifies that he has affixed the seal 
of the court every solemnity appears, even though 
the wax is absent.” 
(ais lseadsinaicin 


MISTAKE—OF LAW—REFORMATION. 


MINNESOTA SUPREME COURT, MAY 21, 1887. 


BENSON v. MARKOE. 

The plaintiff, who had sold real estate to the defendant’s 
grantor, and executed a deed of conveyance, taking back 
a mortgage for the price, $12,000, was afterward re- 
quested by the grantee to execute to him a further deed 
of release and quit-claim of the premises for the purpose 
of effectually conveying certain land, which as was rep- 
resented, had not been transferred by the prior deed. The 
plaintiff executed the quit-claim and release, without con- 
sideration, thereby in legal effect, but contrary to his in- 
tention, discharging his mortgage. Held, that the plaintiff 
was entitled to relief limiting the operation of the latter 
deed to the conveyance of the premises, the defendant 
having acquired his title with knowledge of the plaintiff's 
equity. 

——* from District Court, Ramsey county. 


W. J. Rogers and H. J. Horn, for Benson, respond- 
ent. 

R. J. Markoe and James B. Beals, for Markoe, ap- 
pellant. 


DIcKINsoN, J. This is a demurrer to the complaint. 
It appears from the complaint that in 1885 the plain- 
tiff, being the owner of several lots in a certain block 
ofland in the village of White Bear, sold and con- 
veyed them to William F. Markoe, a son of the de- 
fendant, designating the property conveyed by giving 
the numbers of the lots and block according to the 
recorded plat. The plaintiff took back a mortgage 
upon the same property to secure the payment of the 
purchase price, a sum of about $12,000, which was re- 
corded. In 1885 the grantee ‘“‘applied to the plaintiff 
to make, execute and deliver * * * adeed of quit- 
claim and release of said mortgaged premises, and 
then and there alleged, as a reason for such request,” 
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that the block contained a surplus of land exceeding 
the area specified in the plat, aud that the proper pro- 
portion of this, justly pertaining to the lots described, 
had not been conveyed by the deed. The plaintiff, 
“relying upon said representations, and believing the 
same to be true,’’ made, executed and delivered to his 
former grantee a deed of release and quit-claim, 
whereby the plaintiff, forthe acknowledged considera- 
tion of $5, granted, released and quit-claimed to his 
former grantee the premises described in the mort- 
gage, which deed was recorded. It is alleged that this 
was without any consideration, and that the plaintiff 
never intended thereby to release or discharge the 
mortgage. Afterthis the plaintiff's grantee, who is 
alleged to be insolvent, conveyed the premises to this 
defendant, who took the same with full notice and 
knowledge of these facts, and the defendant now 
claims to own the premises discharged of the lien of 
the mortgage. 

The legal effect of the release and quit-claim to the 
mortgagor was to discharge the mortgage. Gille v. 
Hunt, 29N. W. Rep. 2. The question is Whether re- 
lef can be had in equity upon the ground of the mis- 
take. 

It is argued that even if the complaint be construed 
as showing that it was not the intention of either the 
grantor or grantee that the mortgage should be dis- 
charged, but that the mutual intention was only to 
convey land not conveyed by the former deed, yet 
equity will afford no relief because the mistake of the 
parties as to the legal effect of the instrument was a 
mistake of law, and for this there is no relief. Itisa 
general rule, recognized in equity as well as at law, 
that mere mistakes of law, unattended by other cir- 
cumstances affecting the case, do not afford ground 
for relief; but itis not a rule of universal application 
that equity will not bear parties to allege a mistake as 
to the law, or afford relief for its consequences. 

In Caunedy v. Marey, 13 Gray, 373, an oral contract 
had been made by the plaintiffs, who had inherited 
certain real estate subject to a widow’s dower, to sell 
two-thirds of the premises, it not being intended to 
include the reversionary interest of the heirs in the 
one-third which might be set off to the widow as 
dower. By mistake deeds were drawn in such terms 
as to convey also this reversionary interest of the 
plaintiffs. The terms of the deed were such as were 
intended to be employed, but both the scrivener who 
drew them and the grantors, and as it seems, the 
grantee us well, were mistaken as to the legal effect 
of those terms, supposing that they were only effect- 
ual to convey two-thirds of the premises. The grantee 
did not claim any greater estate; but he having re- 
conveyed to the defendant, the latter asserted title to 
the whole estate. Equitable relief being sought in 
this action, it was allowed; Shaw, C. J., saying: ** We 
are of opinion that courts of equity in such cases are 
not limited to affording relief only in case of mistake 
of fact, and that a mistake in the legal effect of a de- 
scription in adeed, or in the use of technical lan- 
guage, may be relieved against upon proper proof.”’ 

Stedwell v. Anderson, 21 Conn. 139, was a case where 
several sisters, owning land jointly, attempted, with 
their respective husbands, to make partition by deed. 
One of the husbands, who drew the deeds, by mistake 
and ignorance as to the proper form, made the hus- 
bands grantees with their wives, thus conveying a fee 
to the husbands contrary to the intention of the par- 
ties. In this action, many years afterward, relief was 


afforded, the court saying: ‘‘ When property has been 
eonveyed through mistake, by deed, which the parties 
never intended should be conveyed, which the grantor 
was under no legal or moral obligation to convey, and 
which the grautee in good conscience has no right to 








retain, a court of chancery will interfere, and correct 
that mistake, whether it arose from a misapprehen- 
sion of the facts or of thelegal operation of the deed.” 

In Cooke v. Husbands, 11 Md. 492, a deed was exe- 
cuted, which by mistake of the draughtsman as to its 
legal effect conveyed a greater interest than was in- 
tended by the parties. Relief was granted. 

Clayton v. Freet, 10 Ohio St. 544, was for the correc- 
tion of adeed. The parties were shown to have in- 
tended the conveyance to be of lands to a wife for 
life, with remainder to her children. by ignorance 
aud mistake the deed was made conveying the prem- 
ises to the wife and to her heirs, the parties supposing 
such a deed to have the desired effect. Relief was 
granted, although the mistake was one of law. 

A similar case was presented in Evants v. Adminis- 
trator of Strode, 11 Ohio, 480, and the same principle 
declared. See also to the same effect, McNaughton v. 
Partridge, 11 Ohio, 223. 

The same principle was involved in Remington v.Hig- 
gins, 54 Cal. 620, which supports the proposition thata 
mistake of law as well as of fact may afford ground of 
relief in equity. Soin McMillanyv. New York Water- 
Proof Paper Co., 29 N. J. Eq. 610, a mortgage by mis- 
take drawn to certain individuals, and their ** succes- 
sors,’’ instead of their heirs, was corrected. See fur- 
ther, Brown v. Lamphear, 35 Vt. 252; Larkins v. Bid- 
dle, 21 Ala. 252; Champlin v. Laytin, 1 Edw. Ch. 466; 
Green v. Morris & E. R. Co.,12 N. J. Eq. 165; Stover 
v. Poole, 67 Me. 217, 223; Worley v. Tuggle, 4 Bush, 
168; Walden v. Skinner, 101 CU. S. 577; Snell v. Insur- 
ance Co., 98 id. 85; Pitcher v. Hennessey, 48 N. Y. 
415-424; Baker v. Massey, 50 Iowa, 399; Underwood v- 
Brockman, 4 Dana, 309; Willan v. Willan, 16 Ves. 72; 
Pol. Cont. 393, 395, 450; Leake Cont. 345, 346; 2 Pom. 
Kq. Jur. 842-847. 

A careful consideration of the authorities has led us 
to the conclusion that the power of courts of equity to 
aftord relief from the consequences of the mutual mis- 
takes of parties to written instruments is not strictly 
limited to cases of mistake of fact, but extends also 
to mistakes of law; and while if nothing more than 
the bare mistake be shown as a reason for relief, it 
will rarely, if ever, be granted, yet equity will inter- 
fere where it further appears that the defendant, 
availing himself of the opportunities afforded by the 
mistake, will enforce an unconscionable advantage, 
without consideration; the defendant being in no po- 
sition entitling him to equitable protection, and the 
plaintiff not being blamable. But this jurisdiction 
will be exercised with caution, and only very clear 
and convincing proofs will be sufficient to overcome 
the presumption that the written instruments which 
parties have executed for the purpose of evidencing 
and carrying into effect their agreements are in legal 
effect or in terms contrary to their intention. 

The case of MeKusick vy. County Com’rs Washington 
Co., 16 Minn. 157, did not involve any material mis- 
take. The plaintiff, relying upon representations that 
the land would be permanently devoted to a specified 
purpose, conveyed the fee by an absoluto deed, un- 
qualified in terms, the legal effect of which the plain- 
tiffkuew. Atleast nothing was alleged to the con- 
trary. 

Neither did First National Bank of St. Paul v. Na- 
tional Marine Bank, 20 Minn. 63, present any such 
question as that involved in this case. The question 
there was whether a written contract of indorsement 
could be affected by a contemporaneous oral agree- 
ment that it should not have the effect which the law 
puts upon it. There was no mistake as to the legal 
effect of the written contract, but the very common 
case was presented of an attempt to vary the written 
agreement by parol. The court says: ‘* Neither fraud, 
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mistake nor surprise in making the contract is al- 
leged.”’ 

The rule ordinarily applicable in such cases is differ- 
ent when the question arises in a court of equity in a 
suit to avoid or to reform a written instrument for 
mistake, surprise or fraud. 

In Catlin v. Fletcher, 9 Minn. 85, the plaintiff, a 
widow, sought to secure the cancellation of a mort- 
gage given by herself and husband to the defendant, 
and to enjoin a foreclosure by the defendant. It ap- 
pears from the complaint demurred to that the plain- 
tiffs husband owed to the defendant the debt secured, 
and that Swift's liability was that of an indorser for 
Catlin’s accommodation. The grounds upon which 
the plaintiff sought relief were that she had been in- 
duced by the defendant to execute the mortgage by 
hisstating to her that Swift would not indorse the 
new note unless a mortgage were given; that if she 
would execute the mortgage, he (the mortgagee) would 
not enforce it, but would collect the debt from Swift, 
the indorser; and further, that Swift could not touch 
the mortgaged property. The court, after stating 
that the complaint did not show that this last repre- 
sentation was untrue, adds: ‘‘ But assuming that the 
statement was not true, it was not a misrepresenta- 
tion of a material fact, but one in regard to the legal 
effect of the conveyance; and such misrepresenta- 
tions will not avoid the instrument.’’ Such language, 
when read in view of the case then under considera- 
tion, is not necessarily opposed to our present con- 
clusion. The mistake, if there was one, was not at- 
tended by such circumstances as would justify a court 
of equity to interfere in her favor. To have granted 
relief in that case because of the plaintiff's mistake as 
to Swift’s power to avail himself of the mortgage, 
would have been to sanction conduct on the part of 
the plaintiff which was calculated to defraud Swift, 
whose indorsement she had knowingly assisted to 
procure by executing the mortgage which she after- 
ward sought to avoid. We do not understand that 
the court meant that equity would never relieve from 
a mistake of law. 

Assuming then that relief may be afforded, although 
the consequences sought to be averted have resulted 
from mistake of law, the case here presented is a 
proper one for the exercise of such jurisdiction. We 
are still assuming that the mistake was mutual, and 
that the complaint shows thisto have been the case. 
It falls within the somewhat common class of cases, 
where in attempting to carry into effect a prior agree- 
ment, as in Canedy v. Marcy, supra, the instrument 
executed, by reason of mistake of the parties as to its 
legal effect, fails to express their real intention. It is 
apparent, as we think, from the complaint, that this 
deed of release and quit claim was intended to com- 
plete the conveyance of the lands previously sold, and 
which were supposed not to have been effectually con- 
veyed by the former deed. But we think that the ex- 
istence of a prior agreement is not absolutely neces- 
sary as a condition to justify equitable relief. If 
without any agreemeut having been made prior tothe 
time of the execution of this instrument, the inten- 
tion of the parties was, by the execution and delivery 
of this deed, to merely convey certain land, and if by 
mutual mistake or ignorance of the law, terms were 
employed which had the legal effect. not merely to 
convey such land, but also to accomplish something 
entirely different, and relating to a different subject, 
to which their minds had not been directed, relief 
may be afforded. 

The facts that the parties to this deed intended only 
to convey and to take certain land not included in the 
former deed; that the release of the mortgage upon 


in their minds, nor a subject concerning which they 
were dealing, or to which this quit-claim deed was 
supposed to relate; that this deed was given wholly 
without consideration; and that to now allow it to 
have effect as a release of the mortgage, contrary to 
the intention of the parties to it, would be a surprise 
resulting in a most unconscionable advantage—are 
enough to take the case out of the operation of the 
general rule that for mere mistakes of law, unaccom- 
panied by other circumstances appeaing to the equit- 
able discretion of the court, relief will not be af- 
forded. 

We have considered the complaint as showing a 
mutual mistake by the parties to the deed, the re- 
spondent (the plaintiff) claiming that it so appears, 
and it s¢eming probable that it was intended so 
to allege the fact, and that in the further progress of 
the cuuse the case may so appear to be. It is not 
however so alleged, nor is it necessarily inferable from 
what is alleged, and we have to consider whether, the 
plaintiff alone being mistaken as tothe effect of the 
deed, he may have relief in equity. The complaint 
does not allege fraud. 

In general the mistake of only one of the parties to 
an instrument does not justify a reformation of it so 
as to impose upon the other party thereby obligations 
which he never intended to assume, or to bind him to 
do or to receive what he never contracted for or con- 
templated. But while the instrument will not be re- 
formed so as to effect such consequences, it may be re- 
scinded or cancelled for the mistake of one only of 
the parties. Diman vy. Providence, W. & B. R. Co..5 
R. 1. 130; Dulany v. Rogers, 50 Md. 524; Hearne v. 
Marine Ins. Co., 20 Wall. 488, 491; Llurris v. Pe; pevell, 
L. K., 5 Eq. 1; Brown v. Lamphear, 35 Vt. 252, 259. Of 
course this should not be done unless the parties can 
be replaced in their former position. This plaintiff 
appears to be entitled to such relief as shallin effect 
limit the operation of this deed to the conveyance of 
the premises intended. There having been no consid- 
eration for the release of the mortgage, no such re- 
lease having been intended by the grantor, and the 
grantee having noequitable right to retain such an 
advantage, the complaint shows good cause for relief 
This defendant, with full netice aud knowledge of the 
plaintiff's equities, isin no better position to oppose 
the granting of a remedy than was his grantor. 

The order overruling the demurrer is affirmed. 

Coennniipmmmneen 
INSURANCE—WARRANTY— REPRESENTA- 
TION. 


SUPREME COURT OF ALABAMA, MAY 4, 1887. 
ALABAMA GOLD, LIFE Ins. Co. v. JOHNSON. 

An application for life insurance containing inconsistent ex- 
pressions—one part tending to show an intention to make 
the answers warranties, and another treating them as rep- 
resentations—the court holds (1) that the answers are not 
absolute warranties, but in the nature of representations, 
or if warranties, only of an honest belief of their truth; 
(2) that any untrue statement or suppression of fact ma- 
terial to the risk will vitiate the policy, and thus bar a re- 
covery, whether intentional or within the knowledge of 
the party or not; (3) that such statement of a material 
fact, though untrue, will not avoid the policy, unless the 
party knew it was false, or was negligently ignorant of 
it; and (4) that the inquiries as to the symptoms of dis- 
ease were not intended to be absolutely material, unless 
they had existed in such appreciable form as would affect 
soundness of health, or have a tendency to shorten life. 





the land which had been previously conveyed was not | 
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Overall & Bestor, for appellants. 
William T. Johnson and J. L. & J. T. Smith, contra. 


SoMERVILLE, J. The question of most importance 
which is raised by the rulings of the court in this case 
is whether tbe answers made by the assured to the 
questions contained in the application for insurance 
are to be construed as absolute warranties, or in the 
nature of mere representations. The distinction be- 
tween a warranty and arepresentation in insurance is 
frequently a question of difficulty, especially in the 
light of more recent decisions, which recognize the 
subject as one of growing importance in its relations, 
particularly to life insurance. As a general rule, it 
has been laid down that a warranty must be a part 
and parcel of the contract of insurance, so as to ap- 
pear, as it were, upon the face of the policy itself, and 
isin the nature of a condition precedent. It may 
be affirmative of some fact, or only promissory. It 
must be strictly complied with, or literally fulfilled, 
before the assured is entitled to recover on the policy. 
It need not be material to the risk, for whether ma- 
terial or not, its falsity or untruth will bar the assured 
of any recovery on the contract, because the warranty 
itself isan implied stipulation that the thing war- 
ranted is material. It further differs from a represen- 
tation, in creating on the part of the assured an abso- 
lute liability, whether made in good faith or not. A 
representation is not, strictly speaking, a part of the 
contract of insurance, or of the essence of it, but 
rather something collateral or preliminary, and in the 
nature of an inducement to it. A false representa- 
tion, unlike a false warranty, will not operate to 
vitiate the contract or avoid the policy, unless it re- 
lates to a fact actually material, or clearly intended to 
be made material by the agreement of the parties. It 
is sufficient if representations be substantially true. 
They need not be strictly or literally so. A misrepre- 
sentation renders the policy void on the ground of 
fraud, while a non-compliance with a warranty oper- 
ates as an express breach of the contract. The mere 
fact that astatement is referred to, or even inserted 
in the policy itself, so as to appear on its face, is not 
alone now considered as conclusive of its nature as a 
warranty, although it was formerly considered other- 
wise. Whether such statement shall be construed as 
a warranty or a representation depends rather upon 
the form of expression used, the apparent purpose of 
the insertion, and its connection orrelation to other 
parts of the application and policy, construed together 
as a whole, where legally these papers constitute one 
entire contract, as they most frequently do. Bliss 
Ins., § 43. et seg.; Price v. Phanix Mut. Ins. Co., 17 
Minn. 497; 10 Am. Rep. 166, 172. 

In construing contracts of insurance, there are some 
settled rules of construction bearing on this subject, 
which we may briefly formulate as follows: (1) The 
courts, being strongly inclined against forfeitures, 
will construe all the conditions of the contract, and 
the obligations imposed, liberally in favor of the as- 
sured, and strictly against theinsurer. (2) It requires 
the clearest and most unequivocal language to create 
a warranty, and every statement or engagement of the 
assured will be construed to be a representation, and 
not a warranty, if it be at all doubtful in meaning, or 
the contract contains contradictory provisions’relating 
to the subject, or be otherwise reasonably susceptible 
of such construction. The court, in other words, will 
lean against the construction of the contract which 
will impose upon the assured the burdens of a war- 
ranty, and will neither create norextend a warranty 
by construction. (3) Even though a warranty in name 
or form be created by the terms of the contract, its 
effect may be modified by other parts of the policy, or 
of the application, including the questions and an- 





swers, so that the answers of the assured, so often 
merely categorical, will be construed not to be a war- 
ranty of immaterial facts stated in such answers, but 
rather a warranty of the assured’s honest belief in 
theirtruth; or in other words, that they were stated 
in good faith. The strong inclination of the courts is 
thus to make these statements or answers binding 
only so far as they are material to the risk, where this 
can be done without doing violence to the clear inten- 
tion of the parties expressed in unequivocal and un- 
qualified language to the contrary. In support of 
these deductions we need not do more than refer to 
the following authorities: Moulor v. American Life 
Ins. Co., 111 U.S. 335; National Bank v. Insurance 
Co., % id. 673; Price v. Phenix Mut. Life Ins. Co., 10 
Am. Rep. 166, supra; Southern Life Ins. Co. v. Booker, 
9 Heisk. 606; 24 Am. Rep. 344; Fitch v. American, ete., 
Ins. Co., 59 N. Y. 557; 17 Am. Rep. 872; Bliss Ins., 
§ 34; Campbell v. New England Mut. Life Ins. Co., 98 
Mass. 381; Fowler v. tna Fire Ins. Co., 16 Am. Dec. 
note, 463-466; Piedmont, etc., Ins. Co. v. Young, 58 
Ala. 476; Pars. Cont. *465, et seq.; Glendale Woolen 
Co. v. Protection Ins Co., 54 Am. Dec. 309, 320; Wil- 
kinson v. Connecticut Mut. Life Ins. Co., 30 Iowa, 119; 
6 Am. Rep. 657; 1 Phil. Ins., § 638; Ang. Ins., §§ 147, 
lija. 

Many early adjudications may by found, and not a 
few recent ones also, in which contracts of insurance 
and especially of life insurance, have been construed 
insuch a manner as to operate with great harshuess 
and injustice tu policy-holders, who acting with all 
proper prudence, as remarked by Lord St. Leonards 
in the case of Anderson v. Fitzgerald, 4 H. L. Cas. 487; 
24 Eng. Law & Eq. 1, had been “‘led to suppose that 
they had madea provision for their families by an 
insurance on their lives, when in point of fact the pol- 
icy was not worth the paper on which it is written.’ 
The rapid growth of the business of life insurance in 
the past quarter of a century, with the tendency of 
insurers to exact increasingly rigid and technical con- 
ditions, and the evils resulting froman abure of the 
whole system, justify, if they do not necessitate, a de- 
parture from the rigidity of our earlier jurisprudence 
on this subject of warranties.. And such,as we have 
suid, isthe tendency of the more modern authori- 
ties. 

There are, it istrue, in this case, some expressions 
in both the policy and the application (which, taken 
together, constitute the contract of insurance) that in- 
dicate an intention to make all statements by the as- 
sured absolute warranties. The application, consist- 
ing of a “proposal” and a “‘declaration,’’ is declared 
to “form the basis of the contract ’’ of insurance, and 
the policy is asserted to have been issued ‘ton the 
faith’ of the application. It is further provided that 
if the declaration, or any part of it, made by the as- 
sured, shall be found “‘in any respect untrue,” or 
‘any untrue or frauculent answers,’ are made to the 
questions propounded, or facts suppressed, the policy 
shall be vitiated, and all payments of premiums made 
thereon shall be forfeited. So if there were nothing ip 
the contract to rebut the implication, it might be held 
that the parties bad made each answer of the assured 
material to the risk by the mere fact of propounding 
the questions to which such answers were made, and 
that this precluded all inquiry into the question of 
materiality. Price v. Phenix Mut. Life. ZJns. Co., 10 
Am. Rep. 166, supra. 

On the contrary, the policy purports to be issued 
‘“‘in consideration of the representations”? made in 
the application, and of the annual premiums. The 
answers are nowhere expressly declared to be warran- 
ties; noris the application, in 80 many words, made a 
part of the contract soas to clearly import the an- 
swers into the terms and conditions of the policy. 
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Among numerous other questions, the assured was 
asked whether he had been affected since childhood 
with any one of an enumerated list of complaints or 
diseases, including **‘ fits or convulsions,’’ and whether 
he had “* ever been seriously ill,’’ or had been effected 
with “‘any serious disease,’ To each of tbese ques- 
tions he answered, *‘ No.’’ The concluding question 
is as follows: “ (32) Is the party aware thatany untrue 
or fraudulent answers to the above queries, or any 
suppression of the facts in regard to the party’s 
health, will vitiate the policy, and forfeit all payments 
made thereon?” To this was given the answer, 
“Yes,’’ It is significant, as observed in a recent case 
before the New York Court of Appeuls, that the as- 
sured “is not asked whether he is aware that any 
Dnintentional mistake in answering any of the host of 
questions thrust at him, whether material to the risk 
or not, will be a breach of warranty, and vitiate his 
policy.” Fitch v. American, etc., Jns. Co.,59 N. Y. 

57; 17 Am. Rep. 372, supra. Then follows a declara- 
tion that ‘“* the assured is now in good bealth, and does 
ordinarily enjoy good health,”’ and that inthe propo- 
sal of insurance he “had not withheld any material 
circumstance or information touching the past or 
present state of health or habits of life’’ of the as- 
sured, with which the company ‘‘ should be made ac- 
quainted.”’ 

One part of the contract thus tends to show an in- 
tention to constitute the answers warrauties, while 
the other describes and treats them as representa- 
tions. There isthus left ample room for construc- 
tion. Whatis to be understood by “untrue” an- 
swers, or “any suppression of facts?’’ Can they have 
reference to any disease with which the assured was 
alleged to have been afflicted, of which he knew noth- 
ing, and could not possibly Lave informed himself by 
the exercise of proper diligence? Are they intended 
as absolute warranties of the fact that he had never, 
since childhood, or during life, been afficted with dis- 
eases of which neither he nor the most skillful physi- 
cian could have had any knowledge whatever? The 
case of Moulor v. American Life Jns. Co., 111 U. 8S. 335, 
isa direct and strong authority for the position that 
the word *“‘untrue’”’ in the above connection, in its 
broader sense, means knowingly or designedly untrue, 
or else recklessly so; that it is the opposite of sincere, 
honest, not fraudulent. As said in that case, it is rea- 
sonably clear that ‘“‘what the company required of 
the applicant as a condition precedent to any binding 
contract was that he would observe the utmost good 
faith toward it, and make full, direct and honest an- 
swers to all questions, without evasion or fraud, and 
without suppression, misrepresentation or conceal- 
ment of facts with which the company ought to be 
made acquainted, and that by doing so, and only by 
doing so, would he be deemed to have made fair and 
true answers.” 

The case of Southern Life Ins. Co. v. Booker, 9 Heisk. 
606; 24 Am. Rep. 344, sustains the same view. There 
the policy, as here, was conditioned to be avoided by 
“any untrue or fraudulent answer”’ to the questions 
in the application. The answers were not strictly true 
as to the birthplace, residence and occupation of the 
assured. It was held that none of these being mate- 
rial to the risk, they would be construed as represen- 
tations, although expressly declared to be ‘the basis 
of the contract’ of insurance. The court said: ‘It 
would seem to be gross injustice to allow this [mean- 
ing the avoidance of the policy, and the forfeiture of 
all payments made under it] inacase where the in- 
sured bas acted in the utmost good faith, and hon- 
estly disclosed every fact material to be known, be- 
cause merely by inadvertence or oversight, an error of 
fact has been inserted in his application—an error 
that is clearly immaterial, and that could not by pos- 





sibility have affected the contract. It is true the par- 
ties have a right,’ the court adds, ‘‘to make their 
own contract, and by its terms we must be governed; 
but before a court could hold a policy void, and all 
premiums paid thereon forfeited, because statements 
of this character in the application turned out to be 
untrue, they should be fully satisfied that such terms 
were fully and distinctly agreed to by the parties.”’ 

These views, in our judgment, announce the 
sounder and more just doctrine, and they meet with 
our approval, being supported by reason as well as by 
the more recent decisions in this country on the sub- 
ject of life insurance. 3 Add. Cont. (Morgan’s ed.), 
§ 1223; Price v. Phoenix Ins. Co.,10 Am. Rep. 166, 174, 
supra; Fitch v. American, etc., Jus. Co., 17 Am. Rep. 
372, supra. 

So the declaration embodied in the spplication 
would seem to indicate that it is the inadvertent sup- 
pression or statement only of material circumstances 
or information with which the company sbould in 
good faith be made acquainted that will vitiate the 
policy and cause a forfeiture. It cannot be supposed 
that one, who for the purpose of procuring insurance, 
alleges himself to be in good health, shall be under- 
stood as warranting himself to be in perfect and ab- 
solute health; for this is seldom, if ever, the fortune 
of any human being; and “ we are all born,’ as sad 
by Lord Mansfield in Willie v. Poole, Park Ins. 5565, 
‘“‘with the seeds of mortality in us.’’ These inquiries 
as to symptoms of diseases, as made by Mr. Parsons, 
therefore must mean whether they ‘‘have ever ap- 
peared in such a way, or under such circumstances, 
as to indicate adisease which would have a tendency 
to shorten life;’’ and he adds: ‘It is with this mean- 
ing the question is left to the jury.’’ 2 Pars. Cont. 
*468, *471; 3 Add. Cont. (Morgan’s ed.), § 1223. It has 
accordingly been held in an Finglish case, cited and 
approved by Mr. Parsons and Mr. Addison, that even 
a warranty that the party whose life is insured “ has 
not been afflicted with, nor is subject to, vertigo, fits, 
etc.,’? would not be falsified by having had one fit. 
To forfeit the policy on this ground he must have 
been habitually or constitutionally afflicted with fits. 
Even then, adds Mr. Parsons, ‘‘ we apprehend the ma- 
teriality of the fact would be taken into considera- 
tion; that is, for example, the policy would not be 
defeated by proof that the life insured, long years be- 
fore, and when ateething child, bad a fit.”” 2 Pars. 
Cont. *471, *472; Jnsurance Co. v. Wilkinson, 13 Wall. 
299 

There is nothing decided in Alabuma Gold Life Jns. 
Co. v. Garner, 77 Ala. 210, or in Alabama Gold Life 
Ins. Co. v. Thomas, 74 id. 578, which conflicts with the 
foregoing views. The cases of Jeffries v. Life Jus. Co., 
22 Wall. 47, and tna Life Jus. Co. v. France Jus. Co., 
91 U.S. 510, are distingnished, if not modified, in the 
later case of Moulor v. American Life Jus. Co., 111 id. 
341, supra. 

Our conclusion is that the following is a just and 
fair construction of the contract of insurance under 
consideration: (1) That the answers of the assured 
were not absolute warranties, but in the nature of 
representations; orif warranties, they are so modi- 
fied by other parts of the contract as to be warranties 
only of an honest belief of their truth. (2) That any 
untrue statement or suppression of fact material to 
the risk assured will vitiate the policy, and thus bara 
recovery, whether intentional or within the knowl- 
edge of the assured or not. (3) If immaterial, such 
statement, to avoid the policy, must have been un- 
true witbin the knowledge of the assured; that is, he 
must either have known it, or have been negligently 
ignorant of it. (4) The terms of the contract rebut 
the implication that all symptoms of diseases in- 
quired about were intended to be made absolutely ma- 
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terial, unless they had once existed in such apprecia- 
ple form as would affect soundness of health, or have 
a tendency to shorten life, and thus affect the risk. 

It is very obvious that the rulings of the Circuit 
Court conformed to these principles, and for this rea- 
son we are of opinion that they are free from error. 
The evidence was sufficiently conflicting in its ten- 
dencies to justify the refusal to give the general charge 
requested by the defendant. 

The judgment is therefore affirmed. 


—__+—___—. 


NEW YORK COURT OF APPEALS ABSTRACT. 


ABATEMENT — DEATH OF PARTY — SUBSTITUTION 
OF ADMINISTRATRIX — CERTIORARI.— In certiorari to 
the fire commissioners of the city of Brooklyn for 
the improper dismissal of an employee of the depart- 
ment, the relator having a claim for salary in the event 
of his dismissal being set aside, and having become 
liable for costs in the Special and General Terms of 
the Supreme Court, wherein the commissioners’ action 
was affirmed, pending appeal from which relator died, 
held, that relator’s widow and administratrix was 
entitled to be substituted as relator in the New York 
Court of Appeals. May 10, 1887. People, ex rel. Fuir- 
child, v. Commissioners of Department of Fire & Build- 
ings of City of Brooklyn. Per Curiam. 


AGENCY —SET-OFF — SALE BY AGENT — NOTICE — 
EXECUTORY CONTRACT.— A vendee who has purchased 
goods from a vendor, with whom he has dealt as 
owner, and who is indebted to him on account of pre- 
vious similar transactions, in part settlement of which 
indebtedness the goods are sold, cannot, if be is in- 
formed before delivery and acceptance of the goods 
that they are in fact the property of a person for whom 
the vendor is acting as agent, offset the amount due 
from the agent in an action by the real owner to re- 
cover the value of the goods. The reasoning of the 
learned counsel for the appellants is founded substan- 
tially upon the validity and binding force of the execu- 
tory contract of purchase and sale at its date. He 
answers the authorities, which deny the right of off- 
set when notice of an agency and different ownership 
is given, “ before the contract is completed,’’ Moore 
v. Clementson, 2 Camp. N. P. 22; “ before they are de- 
livered or paid for,” Barb. Set-off, 135, 136; before the 
factor “delivers goods in his own name,’’ Rabone y. 
Williams, 7 T. R. 360; ‘“* by something which transpired 
before the contract was completed,’”’ Hogan v. Shorb, 
24 Wend. 463; by insisting that they relate to cases in 
which the sale and delivery are concurrent acts, and 
there is no contract without the delivery; and he 
claims that in the present case the rights of the parties 
were fixed when the contract itself was made; that 
the right of set-off at once aecrued; and when the 
principal sued, and took the benefit of his agent’s con- 
tract, he was liable also for its burdens. We think the 
error in this reasoning lies in the assumption that the 
defendant obtained aright of set-off at the moment 
the contract was made. We are unable to admit that 
proposition. The contract was executory. While it 
remained such, it created no debt dueto Hall & Co., 
against which there could be a set-off. Out of that 
contract a debt due from the defendant might or 
might not arise, and until it did there was nothing upon 
Which acounter-demand could be applied. The de- 
fendant was not at once liable for the purchase price 
ofthe lumber. Until its delivery or tender in accord- 
ance with the contract terms, the vendee was not 
bound to pay or give his note; and until those con- 
ditions performed created a debt, there was none so 
existing as even to raise the question of off-set. If the 
Vendors did not perform, the vendees would owe them 





nothing for the lumber, but on the contrary, would 
merely have a further claim for breach of the contract. 
At the date of the contract, the added fact must be 
noted that the real claim of the defendant was un- 
known and unliquidated, and could not be finally as- 
certained until the proceeds of the shooks were de- 
termined by asale. The debt was only liquidated in 
part. It was subject to reduction by the property 
already received from Hall & Co., but the proceeds of 
which were unknown. The right of offset therefore 
did not and could not arise at the date of the con- 
tract, and sprang up, if at all, at the date of delivery. 
But before that, notice of another ownership inter- 
vened. Whenthe lumber came, and the vendee saw 
that the vendor, on a contract made with him as 
owner, was seeking to perform as agent, and instead of 
fulfilling his own obligation was substituting perform- 
ance by another, such vendee could refuse the sub- 
stituted performance in any case where his rights or 
interest would be injuriously affected by the change. 
Brett & Co., had been long dealing with Hall & Co., as 
owners, and in the process mutual accounts had been 
steadily debited and credited, and applied one upon 
the other. When the purchase was made, the balance, 
so far as ascertained, was largely against the vendor, 
and may have been made either as to quantity or 
price for that very reason. Insuch acase the vendees 
undoubtedly had a right to refuse to come under 
obligations to the new creditor, and did not break 
their contract with Hall & Co., if they stand upon 
such refusal. But being at liberty to refuse, and to 
demand performance by Hall & Co., under the existing 
circumstances and relations in strict accord with their 
contract, they were also at liberty to accept the lum- 
ber, with the necessary consequence that the whole 
purchase price should become due to the real and dis- 
closed owner, and none of it to Hall & Co., except as 
agents for that owner. Andso it follows that the 
authorities stand upon just principles when they as- 
sert that the set-off is lost if the principal is disclosed 
before the goods are delivered or the payment made, 
The vendee is not then acting in the dark, and has his 
liberty of action remaining at least, where his inter- 
ests may be affected by the change of creditors, and so 
can have no equity to use the goods of one man to pay 
the debt of another. If he refuses, as he may, his con- 
tract relation with his vendor remains, and all his 
rights and remedies under it. But if he accepts he 
cannot complain that his rights are changed and 
harmed, since the acceptance is his free and volun- 
tary act, made with full knowledge, and without being 
misled. April 19, 1887. McLachlin v. Brett. Opinion 
by Finch, J. 


APPEAL— OBJECTION NOT RAISED BELOW—FOREFIGN 
JUDGMENT — EVIDENCE— CONFLICT OF LAWS—INTER= 
EsT.—(1) Objections that the copy of a judgment roll of 
the court of asister State was not properly exempli- 
fied, which might have been obviated if they had been 
made in the trial court,cannot prevail when taken for 
the first time in the appellate court. (2) A copy of the 
records of the courts of asister State is admissible 
in the courts of New York, if proved in accordance 
with the laws of that State. (3) A judgment given in 
Utah, in 1877, provided for interest at the rate of ten 
per cent, which was thelawful ratethere. <A suit was 
brought upon itin New York, where by statute in- 
terest on judgments had been seven per cent priorto 
1879, when it was changed to six percent. Heli, that 
as by the decisions of New York, interest on judg- 
ments was considered in the nature of damages, the 
lex fori must govern, and that the plaintiff should have 
seven per cent up to 1879, and after that six per cent. 
In Taylor v. Wing, 84 N. Y. 471, the mortgage in terms 
called for interest ‘‘at seven per cent until paid,’* and 
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by the judgment interest at the same date was direc- 
ted to be paid on the amount found due from the date 
of the decision. Upon appeal this was held to be 
wrong, and that after judgment the mortgage was 
merged therein, and thereafter plaintiff was eutitled 
to interest, not by virtue of the mortgage, but of the 
judgment, and that the interest should have been at 
the lawful rate, i. e., six per cent. To the same effect 
was Salter v. Railroad Co., 86 N. Y. 401. In Prouty v. 
Lake Shore & M. 8. Ry. Co., 95 N. Y. 667, the judg- 
ment before the court was by its terms payable with 
interest. In O’Brien v. Young, id. 428, that provis- 
ion was lacking, but each judgment was recovered 
when the statutory rate of interest was seven per cent, 
and as to each it was held that the amount of interest 
to be collected on execution must be governed by 
statute, and that the rate changed whenthe general 
law reduced that rate to six percent. Laws 1879, ch. 
538. The fact that one judgment specifically provided 
for the payment of interest was not supposed to create 
any distinction in the application of the law regulating 
that question. The law of the State made every judg- 
ment interest bearing, and the obligation for its pay- 
ment was not increased or varied by inserting a di- 
rection to that effect in the record. The provision in 
the judgment of Utah, therefore in regard to interest, 
is of no more force in regulating the rate of interest 
upon suit brought in this State than is the statute of 
that Territory which justified its court in allowing it. 
As the increase is allowed, not as interest, but as 
damages, its measures must be that of the State where 
the action for its recovery is brought. The lex fori 
governs. This is the necessary result of the decisions 
in this court already referred to, and the same doc- 
trine, as to similar cases, prevail in the courts of 
Massachusetts. Clark v. Child, 186 Mass. 344. May 
10, 1887. Wells v. Davis. Opinion by Danforth, J. 


ASSIGNMENT FOR BENEFIT OF CREDITORS — FIRM 
AND INDIVIDUAL DEBTS — FRAUD — EVIDENCE — IM- 
PLIED PROVISION.— (1) Even assuming an assignment 
for the benefit of partnership and individual creditors 
gives the assignee authority to pay the individual 
debts of each partner from combined individual assets, 
the assignment is not void as being in fraud of the in- 
dividual creditors of one of the partners whose assets 
are greater than those of his copartnuer, or whose in- 
dividual liabilities are smaller in amount, in the 
absence of evidence to show that the assigument will 
operate unjustly toa substantial extent in that re- 
spect, or that one of the partners is interested to a 
greater extent, and therefore entitled to a larger share 
of any surplus of the firm assets, after paying the firm 
creditors, than his copartner. (2) Where the only 
effect of such a provision would be to divert a sum of 
about 320 fromthe payment of debts amounting to 
several thousands, the insignificance of the sum di- 
verted will furnish proof of absence of fraudulent in- 
tent. (3) Firm creditors cannot plead that a provis- 
ion in an assignment forthe benefit of partnership and 
individual creditors, which gives the assignee author- 
ity to pay the individual debts of each partner from 
the combined individual assets, invalidates the assign- 
ment. (4) In application of the rule that the con- 
struction of an assignment for the benefit of creditors 
should lean toward its validity, the law will supply the 
omission of a required provision that after payment 
of firm debts the residue should be divided into two 
funds for the payment of individual creditors, and 
will not impute to the instrument an authority to 
illegally apply combined individual assets to the pay- 
ment of individuai debts, especially where a provision 
therein contained for the payment of any eventual 
surplus of the executors or assigns of assignors indi- 
cates an intention that such division should be made. 





April 26, 1887. Crook v. Rindskopf. Opinion by 
Ruger, C. J. 


BANKS — EXCHANGE — ACCOUNTS — CERTIFIED 
DRAFTs.— By a custom among banks in the city of 
Rochester, commercial paper held by either of such 
banks, payable at any of the others, instead of being 
paid when presented at maturity, was ‘ certified ” and 
returned to the bank presenting it as an item of 
credit in its exchange account with the certifying 
bank, and not as a negotiable instrument. On the 
nineteenth December, 1882, the City Bank received 
a certified draft for $800 from the plaintiff bank, which 
according to the custom, the City Bank was entitled 
to have credited in its exchange settlement with plain- 
tiff on the following morning. Thesame day the City 
Bank transferrea said draft of 800 to the defendant, 
in settlement of its exchange account with the latter. 
On the morning of the 20th there was a balance due, 
after deducting the #800 draft, in favor of plaintiff 
against the City Bank, which was then insolvent. In 
settling the exchange account between plaintiffand 
defendant on the 20th, defendant claimed credit 
against the plaintiff for the amount of the $800 draft 
so received by itfrom the City Bank. It appeared 
that defendant, at the time of receiving said draft, had 
notice that there was an exchange account between 
plaintiff and the City Bank, and that the latter was in 
a failing condition. Held, that such receipt of the 
draft by defendant did not entitle it to the rights of 
negotiable paper, and that under the circumstances, 
defendant could not set off such draft against plain- 
tiff's exchange account. Itis claimed on the part of 
the plaintiff that the certification, being of an accep- 
tance payable on time, was notice that the paper had 
matured, and been presented for payment at maturity, 
and that as to all the parties to the bill the certifica- 
tion was a payment which discharged them, and the 
paper had lost its negotiable character. On the other 
hand, it is claimed that although all the parties to the 
bill were discharged, and as to them the paper had 
ceased to be negotiable, yet as to the bank certifying 
it the certification was equivalent to a certificate of 
deposit payable to bearer on demand, and as such was 
negotiable as against the bank. We do not deem it 
necessary to pass upon this question, because to entitle 
the holder of the certification to recover upon it with- 
out regard to the equities between the certifying bank 
and the party to whom the certification had been 
issued, it was necessary, not only that it should be 
negotiable, but that the party claiming on the certifi- 
cation should have received it in good faith, and with- 
out notice of those equities. It seems tous that the 
defendant in this case does not, under the facts found, 
occupy that position. The defendant received the 
certification with notice that it represented an item 
merely in the exchange account between the City 
Bank of Rochester and the plaintiff, and that whether 
any thing would be due or payable upon it would de- 
pend upon the state of the exchange account between 
the two banks at the close of the day; that it was 
certified for the purpose of being used in the settle- 
meut of that account. This was notice that it was in- 
tended as a mere voucher, and was not made for pur- 
poses of negotiation; and it is expressly found that 
the defendant took it with notice that in transferring 
it to them the City Bank was diverting it from 
the purpose for which it had been certified by the 
plaintiff. It matters not that the defendant did not 
know the actual state of the exchange account between 
the City Bank and the plaintiff. Asa matter of fact, 
it appears from the findings. that at the time the de- 
fendant received the plaintiff's certification from the 
City Bank it had been more than paid by certifications 
which had been made by that bank, and were held by 
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the plaintiff. But it is not necessary that the defend- 
ant should have had notice of that fact. It knew that 
there was an exchange account between the plaintiff 
and the City Bank, and that the certification was sub- 
ject to the settlement of that account on the following 
day, and also that in the ordinary course of business, 
it was probable that the City Bank held paper certified 
py the plaintiff against which this certification was 
applicable. By insisting on the City Bank settling 
with it on the 19th, contrary to the general custom, 
because it doubted the credit of the City Bank, and 
taking from it this certification for that purpose, it 
was endeavoring to cast upon the plaintiff, in case it 
had offsets, the risk which it was unwilling to incur, 
and to subject the plaintiff to the chance of the City 
Bank providing other means, if required, of meeting 
its liabilities to the plaintiff. Whatever might have 
been the rights of an innocent party taking the certi- 
fied draft in ignorance of the purpose for which the 
certification had been made, and of the right of the 
plaintiff to apply it on a pending account, we cannot 
hold, in the face of the facts found, that the defend- 
ant, in taking this paper froma failing bank, under 
the circumstances became a holder in good faith. It 
purchased what it knew to bea mere voucher for an 
item in an account to be settled, and necessarily took 
it subject to the result of the settlement of that ac- 
count. May 10, 1887. Flour City Nat. Bank of Roch- 
ester v. Traders’ Nat. Bank of Rochester. Opinion by 
Rapallo, J. 


BANKRUPTCY — DISCHARGE — EFFECT UPON JUDG- 
MENT —STAY.— (1) A discharge in bankruptcy under 
act of Congress of 1867 operates as a bar to a suit upon 
a judgment founded on a debt existing at the time the 
bankruptcy proceedings were commenced, which debt 
was provable, and in fact proved, in the bankruptcy 
proceedings. The question of the effect of such dis- 
charge, under the later bankrupt act, upon a judgment 
obtained under similar circumstances to the one in 
suit, has been decided, and we do not think it wise to 
open the door for further discussion here. Monroe v. 
Upton, 50 N. Y. 593-597. That case decided the ques- 
tion inthe same way as Clark v. Rowling, supra. 
Nothing said or decided in Revere Copper Co. v. 
Dimock, 90 N. Y. 33, affects this question. The judg- 
ment in that case was subsequent to the discharge, 
and the court simply held that the determination, by 
the judgment, of the existence of a debt on that day, 
was conclusive, and the prior discharge could not be 
set up to dispute the absolute verity which the judg- 
ment imported. The cases of Clark v. Rowling and 
Monroe v. Upton, supra, were cited with approval, 
and distinguished from the one then under discussion. 
The case went tothe Supreme Court of the United 
States, where the judgment was affirmed, the court 
holding, that as the discharge had been obtained be- 
fore the entry of the judgment, application to the 
court should have been made for Jeave to plead it asa 
defense, and as that was not done, the judgment was 
valid like any other judgment in an action wherea 
good defense existed, but had not been pleaded, and 
that such defense could not thereafter be set up in au 
action on the judgment. Dimock v. Revere Copper 
Co., 17 -‘U. 8. 559-565. There is nothing in the case of 
Hill v. Harding, 107 U. S. 631, which impairs the 
authority of the two cases in this court already referred 
to, and we must still adhere to the law as therein de- 
cided, although the courts of some other States may 
have taken a different view of the question. (2) In a 
suit upon such judgment, the discharge in bankruptey 
is no lessabar by reason of an order in the bank- 
ruptcy court vacating a stay which defendant had pro- 
cured in the original action, and permitting the plain- 
tiff to proceed with his case the same asif never re- 


strained, and permitting him, in case of judgment, to 
take any other proceedings that the law and practice 
of the State court allowed. May 3, 1887. McDonald 
yv. Davis. Opinion by Peckham, J. 

CARRIERS — RAILROAD COMPANIES — DUTIES OF 
PASSENGERS.— In an action bya passenger against a 
railroad company for assault by a brakeman who at- 
tempted to compel him to go inside of the car on 
which he was riding, refusal to charge the jury that 
‘‘although there were no seats, and people were stand- 
ing in tbe car, yet if there was room for plaintiff to 
stand inside, he was bound to go there,” is error, and 
ground for anew trial. It is a matter of common 
knowledge that it is considered unsafe for passengers 
toride on the platform of a running train. By so 
doing they expose themselves and the other passen- 
gersto unnecessary danger. The law exacts of car- 
riers of passengers the highest degree of care for their 
safety. The contro] of trains is necessarily placed in 
the hands of employees. It is impossible to foresee all 
the exigencies which may demand prompt action on 
their part to avert danger or accident. The safety of 
passengers on railroads requires that they should com- 
ply with reasonable regulations, and acquiesce in 
reasonable directions of persons to whom the manage- 
ment of the train is committed. It is obvious that the 
crowding of passengers on the platform of a steam 
railroad car may seriously embarrass the train-men in 
the performance of their duties, and it is, we think, 
the plain duty of a passenger standing ona platform 
to go inside the car when requested so to do bya 
person having charge of the train. The request to 
charge was material, as bearing upon the question of 
damages, assuming that the use of force by the brake- 
man was not justified. Although the brakeman may 
have been mistaken as to his authority to enforcea 
compliance with the request made to the plaimtiff, yet 
it was the duty of the plaintiff to comply, and his re- 
fusal tends to mitigate and explain the conduct of the 
brakeman, and to show that the assault was not 
wanton or malicious. The fact that there were no un- 
occupied seats in the car did not, we think, change 
the duty of the plaintiff to go inside. If he had any 
well-founded complaint against the company for not 
providing adequate accommodations for passengers, 
this did not, we think, releasehim fromthe duty of 
leaving the platform, and going inside the car, although 
there was standing room only. The car was crowded 
when the plaintiff entered it at Houston street. He 
placed himself immediately ina position where he was 
compelled to submit to some inconvenience, and he 
was not freed from the obligation to obey the reason- 
able directions of the train-men, made with a view to 
the general convenience and safety, because there was 
no vacant seat. May 10, 1887. Graville v. Manhattan 
Ry. Co. Per Curiam. 

COUNTIES — TREASURER -— FEES — AUDIT — IN- 
JUNCTION.— (1) Under Laws N. Y. 1840, chap. 305, 
requiring all claims against a town to be audited by 
the town board, and Laws N. Y. 1847, chap. 490, § 2. 
providing that such claims must, for that purpose, be 
presented in items and verified by the oath of a credi- 
tor, the treasurer of Queens county cannot pay bim- 
self out of the trust funds in his hands, the fees allowed 
by Laws N. Y. 1877, chap. 268, and Lzws N. Y. 1878, 
chap. 226, for striking off lands to a town, at a sale for 
taxes, without a previous audit of his claim. (2) In- 
junction will lie against the treasurer, at the suit ofa 
tax-payer of the town in which such lands are situated, 
to prevent the appropriation of such fees, under Act 
N. Y. 1881, chap. 531, authorizing a tax-payer to main- 
tain an action for the prevention and restraint of ‘any 
illegal official act’’ on the part of the officer of any 
county, etc. May 10, 1887. Warrin v. Baldwin. Opin- 
ion by Finch, J. 
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EXECUTORS — ACCOUNTING — WHEN ENFORCED.— 


A testator, upon his death, bequeathed one-tenth of 
his estate tohis son. The son thereafter died, and 
after the finalaccount of the executor of the son’s 
estate had been accepted, an order for further ac- 
counting was sought, on the ground that the executor 
ofthe son’s estate, and one of the executors of the 
father’s estate, were, asa firm, indebted to the father's 
estate fora loan of its assets; and that the share of 
the father’s estate to which the son's estate was enti- 
tled under the will was diminished by non-payment 
of the loan. Held, that as the father’s estate was still 
in administration, the proper remedy was by action 
on behalf of the son’s estate against the administration 
of the father’s estate, to compel payment of the share 
it was entitled to under the will; that the executor of 
the son's estate was primarily liable only for eventual 
damages caused by his delay in bringing such suit; 
and that the order for further accounting should be 
denied. May 3, 1887. In re Estate of Soutter. Opinion 
by Earl, J. 

EXECUTION AGAINST THE PERSON — DISCHARGE — 
FINAL PROCESS—APPEAL.— (1) Laws N. Y. 1886, chap. 
672, $5, provide that “no person shall be imprisoned 
within the prison walls of any jail for a longer period 
than three months, under an execution, or any other 
mandate, against the person, to enforce the recovery 
of asum of money leas than $500 in amount, 6r under 
acommitment upon a fine for contempt of court, in 
non-paymentof alimony, * * * wheretheamount 
so to be paid is less that $500; and where the amount 
in either of said cases is $500 or over, such imprison- 
ment shall not continue for a louger period than six 
months;”’ also, **no person shall be imprisoned within 
the jail liberties of any jail fora longer period than 
six months upon any execution, or other mandate, 
against the person.’’ Held, that this statute applies 
only to arrest and imprisonment upon final process, 
and does not authorize the discharge, at the end of six 
months, of a defendant who has been arrested and 
imprisoned within jail limits, upon mesne process, for 
concealing a part of the chattels, in an action for the 
recovery of personal property. (2) An order of court, 
in such case, discharging defendant from custody at 
the end of six months, is appealable, as it deprives 
plaintiffs of a remedy given by statute. May 10, 1887. 
Levy v. Salomon. Opinion by Danforth, J. 


GUARDIAN — RECOVERY OF REAL PROPERTY — EM- 
PLOYMENT OF ATTORNEY — COMPENSATION — ASSIS- 
TANT.— (1) Under section 5, p. 718, 1 Rev. Stat., N. Y., 
the mother, upon death of the father, becomes the 
general guardian of the minor children, with the 
rights, powers, and duties of a guardian in socage, and 
as such has power to make a contract of employment 
with an attorney for the recovery of her ward’s real 
property. (2) Under such circumstances, where the 
mother of infant children employed counsel to recover 
real property of the latter of the value of $141,660, for 
a contingent fee of one-third, and it appeared that the 
questions involved in the litigation were of great im- 
portance and difficulty, and there was abundance of 
testimony by eminent attorneys that the agreement 
was in all respects fair, reasonable, and proper, the 
finding ofa referee supporting the agreement will not 
be disturbed. (3) Where in pursuance of such agree- 
ment for fees, the attorney brought an action of eject- 
ment to recover the ward’s property, and when the case 
was ready for trial, another attorney, not employed 
by the original attorney, appeared on behalf of the 
wards, and took part in the trial and subsequent 
appeals, held, that the compensation paid to the latter 
could not be deducted from the stipulated fee of the 
original attorney. (4) After the determination of 
such actions establishing the wards’ title to the lands 





of their father in New York, certain real property in 
Teunessee, which had belonged to him, was sold for 
the benefit of the wards. Held, thatthe Tennessee 
property having come to them and been realized 
through the establishment of their title to their 
father’s property, under the terms of the attorney’s 
contract, by which for one-third of the proceeds he 
was to recover as much as possible of the ward's prop- 
erty, he was entitled to one-third of the proceeds of 
this Tennessee property, although as to it no litiga- 
tion had been necessary. (5) Where it appeared that 
the attorney had employed an associate to assist him 
in the litigation, held, that the waiver by the latter of 
all claims against the wards on account of such em- 
ployment should not be imposed as a condition to the 
attorney’s recovery. May 13, 1887. In re Application 
of Hynes. Opinion by Peckham, J., Ruger, C. J., and 
Earl, J., dissenting. 


INSURANCE — BROKER—CANCELLATION OF POLICY— 
NOTICE.— (1) A broker procured an insurance policy 
for his principal, which provided for its cancellation at 
any time upon the return to the insured of a pro rata 
portion of the premium for the unexpired time of the 
policy. The premium was never paid unless the fact 
that credit was given to the broker for the premium 
could be considered payment. Held, that a notice of 
cancellation was effectual to destroy the policy, though 
there was no return of a pro rata portion of the pre- 
mium. (2) Notice to a broker of the cancellation of a 
policy of insurance which he had procured is notice to 
the insured, where the broker had been the agent of 
the insured for two years previous, with a good deal 
of discretion in procuring insurance ; where the policy 
was carried upon his credit, and remained in his pos- 
session untilcanceled; and where for more than three 
months after the cancellation of the policy, and the 
destruction of the property insured by fire, the prin- 
cipal seemed to recognize in all his acts that the notice 
of cancellation to the broker was binding upon him. 
May 10, 1887. Stone v. Franklin Ins. Co. of Boston. 
Opinion by Earl, J., Ruger, C. J., disseuting. 


JUDGMENT — LIEN — DECEDENT’S ESTATE — EXECU- 
TORS—POWER TO EMPLOY -COUNSEL.-- During three 
years after adebtor’s death in New York, under Code, 
§ 2749 et seq., his creditors havea lien upon the real 
estate left by him, and it cannot be aliened by his 
heirs or devisees, so as to defeat their claims, but after 
the expiration of the three years, the debts cease to 
be a lien or charge on the real estate, but may be en- 
forced against the heirs and devisees provided by stat- 
ute; and land aliened after that period is not subject 
to the payment of a judgment obtained against the 
representative of the deceased, especially where it is 
not shown that there was no personal estate out of 
which such judgment could be paid. An executor 
may bind himself personally, but has no power to bind 
the estate by an agreement with an attorney that he 
shall have one-half of the whole amount recovered by 
him, in a suit to set aside transfers and conveyances 
of property made by the deceased before his death, 
and to recover certain claims and demands, and to 
create a lien on the estate therefor, or to assign the 
claims to him. April 26, 1887. Platt v. Platt. Opin- 
ion by Earl, J. 


JUDGMENT BY CONFESSION — AMENDMENT — DIs- 
CRETION OF COURT.— A motion by plaintiff to amend 
the statement of a confession of judgment is addressed 
to the discretion of the Supreme Court, and the Court 
of Appeals will not interefere with such discretion by 
inserting conditions other than those imposed by the 
Supreme Court for plaintiff's acceptance before grant- 
ing the order. April 26, 1887. Symson v. Selheimer. 
Per Curium. 
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EVIDENCE—INFERENCE OF WITNESS.— (1) The city of 
New York was sued, in the Superior Court thereof, 
for the amount of an award of property condemned by 
the park commissioners, credited to “unknown 
owners,” by a claimant of such property. After inter- 
pleader by another claimant, the city paid the award 
into court, and the case was dismissed as toit. Held, 
that section 993, ch. 410, Laws 1882, N. Y., providing 
that in such a case it shall be lawful for the city to pay 
the award into the Supreme Court, to be disposed of 
by it, is simply permissive to the city, and no ground 
for another party’s objection to the jurisdiction of the 
Superior Court. Tidner v. Mayor, 57 N. Y. 344; Spears 
vy. Mayor, 87 id. 359. (2) Where the owner of a town- 
site contracted with the committee of an association 
formed to acquire such town-site, to make deeds to 
such persons as the committee should name, evidence 
as to whether all original grantees of such owner got 
their deeds because they were members of such 
association, is inadmissible, as against a subsequent 
grantee, to prove that his grantor had notice of the 
terms of the contract; such evidence being merely a 
judgment or inference as to matters depending on the 
force of a written contract. May 13, 1887. Pollock v. 
Morris. Opinion by Finch, J. 


MARRIAGE — ANTENUPTIAL CONTRACT — CONSTRUC- 
TION — CONTINGENT PROVISION.— J. R., livingin New 
York, executed a trust deed to H. R., reciting that J. 
R. had entered into an antenuptial contract with P. 
W., whereby it was agreed that J. R., on his marriage, 
should settle and convey certain land to H. R., to the 
use, benefit, and behoof of P. W., in the following 
manner: (1) In the event of the death of J. R., 
the said P. W. shall have the use of the south 
half of the property during her natural life, and 
after her decease it shall revert to the heirsof the 
said J. R. (2) The use of the other half of said prem- 
ises during the minority of H. R., Jr., and M. R., 
children of J. R. by a former marriage; and when they 
come of uge, that they shall have the north half of the 
property conveyed to them; and in the event of the 
decease of P. W. without issue during the life-time of 
said J. R., all the property shull be trausferred back 
to J. R. (3) The said J. R. agrees to adopt ©. W., son 
of P. W., and, in the event of having no issue by P. 
W., that C. W. shall be joint and co-heir with H. R., 
Jr.,.and M. R. The marriage was consummated, and 
P. W. died thereafter. Subsequently J. R. executed a 
mortgage on the land. Held, that the effect of the deed 
was to vest in P. W. (or P. R.,) in case she survived 
J. R., an estate for her life in the south half of the 
property, leaving the remainder in feeto J. R., and in 
the same contingency to vest in her an estate during 
the minorities of H. R., Jr., and M. R., in the north half 
of the premises, with remainder in fee to H. R., Jr., 
and M. R., to vest in them onthe death of J. R.,in 
the life-time of P. R., and to take effect in possession 
on their coming of age; that no estate was vested in 
H. R., as the deed was a mere conveyance to the use 
of the named beneficiaries, which uses would be execu- 
ted by the New York statute without any conveyance, 
and that those provisions were not to take effect except 
in the contingency of J. R. dying during the life-time 
of P. R.; and that she having died before J. R., the 
deed on her death ceased to operate, and the whole 
title remained in him, so that the mortgage executed 
by him was valid. April 26, 1887. Helck v. Rein- 
heimer. Opinion by Rapallo, J. 


PARTNERSHIP — FIRM AND INDIVIDUAL CREDITORS 
— EXECUTION —SUBROGATION — CODE CIV.!PRO., § 1369. 
— (1) While property of an insolvent firm will not pass, 
as against firm creditors, under successive sales upon 
execution issued against the individual partners, it 





will pass undera sale upon a joint execution against all 
the partners issued upon a judgment recovered fora 
joint debt. A mere general creditor of a firm, having 
no execution or attachment, has no lien whatever 
upon the personal assetsof the firm. But when a firm 
becomes insolvent, and thus it becomes necessary to 
administer its affairs in insolvency or in a court of 
equity, then the rule is well settled that firm property 
must be devoted to firm debts, and individual property 
to the payment of the individual debts of the mem- 
bers of the firm. If one member of a firm conveys to 
a person, not a member of the firm, all his interest in 
the firm property, the purchaser takes no part of the 
corpus of the firm property, but only such interest as 
remains after the equities between the partners have 
been adjusted and the firm debts have been paid and 
satisfied. Sotooit was decided by the case above 
cited that if all the members of a firm should severally 
convey to different persons each his interest in the firm 
property, the persons so purchasing would not take 
any of the corpus of the firm property, but only the 
interest of each partner after the firm debts were paid 
and the equities between the partners adjusted. It is 
also settled that it would be a fraud upon firm credi- 
tors for a member of a firm to take firm property and 
apply it upon his individual debts, or for the firm to 
take firm property and apply it upon the individual 
debts of any member of the firm. Ransom v. Van 
Deventer, 41 Barb. 307; Wilson v. Robertson, 21 N. 
Y. 587. But one of two partners may transfer all of 
his interest in the partnership property to his co- 
partner, and the purchasing partner will be vested 
with the absolute title to the corpus of all the partner- 
ship property, asif ithad always belonged to him. 
Stanton v. Westover, 101 N. Y. 265. And all the mem- 
bers of a firm may sell the partnership property, even 
if wholly insolvent, toa purchaser in good faith, and 
thus convey, free from the claim of firm creditors, a 
good title to the firm property. Instead of selling for 
cash, they may transfer firm property to pay a firm 
debt. And they may transfer the firm property to 
pay a joint debt for which they are jointly liable outside 
of the business of the firm, and the joint creditor will 
obtain a good title to the firm property. Therefore, 
while firm property will not pass under successive sales 
upon executions issued against the individual part- 
ners, we can see no reason to doubt that such prop- 
erty will pas under a sale upon a joint execution 
against all the partners, issued upon a judgment re- 
covered for any joint debt whatever. (2) It is only 
through the equity which one member of a firm has in 
the firm property, or against his copartners, that firm 
creditors can, on the principle of subrogation, enforce 
their claims against the firm property; and where the 
equities of all the members of the firm have been wiped 
out by a sale of the assets of the firm, under execution 
against all the members of the firm, ona joint judg- 
ment foradebt, not of the firm, but on which the 
partners were all jointly liable as individuals, there 
is nothing to which the doctrine of subrogation can 
apply. And so in effect it was held in the cases of 
Menagh v. Whitwell and Stanton v. Westover, supra. 
In 3 Kent Com. 65, it is said that “ creditors have no 
lien upon the partnership effects for their debts. Their 
equity is the equity of the partners operating to the 
payment of the partnership debts. In Kirby v. Schoon- 
maker, 3 Barb. Ch. 46, it was said by the chanellor: 
“The copartners however have certain equitable 
rights between themselves, arising out of the copart- 
nership, by which either can compel the other to have 
all the effects of the firm applied in the first place to 
the payment of the debts due from them as copartners. 
And this, as is said in the books, gives the joint credi- 
tors a quasi equitable lien upon the property of the 
firm, to be worked out through the medium of the 
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equity of the copartners as between themselves, and 
with their assent, or at least with the assent of one of 
them.”’ In Case vy. Beauregard, 99 U. 8. 119, Mr. Jus- 
tice Strong said: ‘ No doubt the effects of a partner- 
ship belong to it so long as it continues in existence, 
and not to the individuals who compose it. The right 
of each partner extends only to ashareof what may 
remain after payment of the debts of the firm and the 
settlement of its accounts. Growing out of this right, 
or rather included in it, is the right to have the part- 
nership property applied to the payment of the part- 
nership debts in preference to those of any individual] 
partner. This isan equity the partners have as be- 
tween themselves; and in certain circumstances it in- 
ures to the benefit of the creditors of the firm. The 
latter are said to havea privilege or preference, some- 
times loosely denominated a lien, to have the debts 
dune to them paid out of the assets of the firm in course 
of liquidation, to the exclusion of the creditors of its 
severul members. The equity however is a derivative 
one. It is not held cr enforceable in their own right. 
It is practically a subrogation to the equity of the in- 
dividual partner, to be made effective only through 
him. Hence if he is not ina condition to enforce it, 
the creditors of the firm cannot be. But solong asthe 
equity of the partner remains in him, 80 longas he re- 
tains an interest in the firm assets as a partner, acourt 
of equity will allow the creditors of the firm to avail 
themselves of his equity, and enforce through it the 
application of tho-e assets primarily to payment of 
the debts du@ them, whenever the property comes 
under its administration.”” In Fitzpatrick v. Flanna- 
gan, 106 U. S. 648, Mr. Justice Matthews said: ‘The 
legal right of a partnership creditor to subject the 
partnership property to the payment of his debts con- 
sists simply in the right to reduce his claim to judg- 
ment, and to sell the goods of his debtors on execu- 
tion. His right to appropriate the partnership prop- 
erty specifically to the payment of his debts, in equity, 
in preference to the creditors of an individual partner, 
is derived through the other partners, whose original 
right it isto have partnership assets applied to the 
payment of partnership obligations. And this equity 
of the creditor subsists as Jong as that of the partner 
through which it is derived remains; that is so long 
as the partner himself retains an interest in the firm 
assets as a partner, a court of equity will allow the 
creditors of the firm to avail themselves of his equity, 
and enforce through it the application of those assets 
primarily to payment of the debts due them, when- 
ever the property comes under its administration.” 
Therefore after the sale of the joint property upon a 
joint judgment, although the judgment was not re- 
covered upon a debt against a separate firm of Tooker 
& Irwin, there were no rights, legal or equitable, left 
to either member of the firm in the property, and 
therefore no equity in the firm property to be worked 
out under them by any of the firm creditors. (3) Code 
N. Y., § 1369, which provides that the sheriff shall 
satisfy an execution against property first ** out of the 
personal property of the judgment debtor,’’ does not 
require the sheriff to satisfy a joint execution against 
members of a firm out of the separate property in the 
assets of the firm of the individual partners. Under 
such an execution he may sell the right, title and in- 
terest of all the partners, or any one of them, in the 
firm property, and where he sells the interest of allthe 
partners, such a sale carries the whole. March8, 1887. 
Saunders v. Reilly. Opinion by Earl, J. 


REFEREE — FEE — STIPULATION — ORAL AGREE- 
MENT.— (1) A matter in controversy was submitted to 
a referee, by a written stipulation which declared that 
the fees of the referee should be $20 per day “‘ for every 
hearing.’ Held, that under such stipulation, the 





referee could not collect fees fordays appointed fora 
hearing, but on which no hearing was had, and when, 
in advance of the days appointed, the parties agreed 
upon a postponement, and so notified the referee. (2) 
An oral agreement that the word “hearing” should 
be deemed to include “appointments of hearings” 
cannot be admitted to’ vary such stipulation, in the 
face of section 3296 of the New York Code, which re- 
quires any change in the compensation of a referee, as 
fixed by law, to be manifested in writing. May 13, 
1887. Mead v. Tuckerman. Per Curiam. 


REMOVAL OF CAUSE — REPLEVIN — BOND— CoNn- 
SIDERATION.— (1) A district court of the city of New 
York has no authority to orderan action of claim and 
delivery tobe transferred from that court into the 
court of common pleas, as Laws N. Y. 1857, ch. 344, 
§ 2, subd. 3, providing for such transfers, has reference 
to actions calling for relief to be obtained by money 
judgments only. (2) Abond given to obtain the re- 
moval of a suit from the District Court of the city of 
New York to the Court of Common Pleas, the transfer 
of which is not authorized by law, is not made under 
any statutory authority, and is void. (3) Where for 
the purpose of obtaining the removal of an action from 
the District Court of the city of New York to the Court 
of Common Pleas, a bond is executed conditioned that 
the obligors will answer any judgment upon the re- 
moval of such action, such bond is, at common law, 
void for want of consideration, if the latter court fails 
to obtain jurisdiction by reason that the action is such 
as the District Court has not authority to order the pe- 
moval of. April 26, 1887. MMittnacht v. Kellerman. 
Opinion by Ruger, C. J. 


SALE—FRAUDULENT MISREPRESENTATIONS — STOCK 
— RESCISSION.— A party who has been induced to buy 
and pay for stock of a corporation by representations 
of the seller which are untruthful and incorrect may, 
upon a discovery of the facts, rescind the contract, 
and recover back the purchase-money. The finding 
of the referee, in this case, that plaintiff did not in 
fact rescind his contract for the purchase of stock by 
tendering back, without conditions. the stock received, 
but on the contrary, used that stock, and its transfer 
to defendant, as a new consideration for a contract by 
which he obtained from defendant a bond of indem- 
nity, with the protection of a surety added, against 
the liabilities to which he had become exposed by his 
connection with the corporation as an officer thereof, 
held sustained by the evidence, and dismissal of his 
action for recovery of money paid for purchase of 
said stock affirmed. April 19, 1887. Bridge v. Penni- 
man. Opinion by Finch, J. 


SPECIFIC PERFORMANCE — OPENING DECREE — 
DETERIORATION OF LAND.—In a suit to enforce specific 
performance of a contract for the sale of land, before 
an interlocutory judgment will be opened for the pur- 
pose of letting defendants claim interest on the pur- 
chase-money, they must consent to allow the plaintiff 
to prove, as a set-off, the damages he claims by reason 
of deteriorations caused by defendants’ mismanage- 
ment and neglect of the land. April 26, 1887. Bost- 
wick v. Beach. Opinion by Rapallo, J. 


SUBROGATION — MORTGAGE—RELKASE.— Plaintiff's 
assignor discharged certain prior mortgage liens on 
defendant’s land, receiving in return. a mortgage from 
defendant, which in the foreclosure proceedings was 
adjudged void for usury. The mortgagee thereupon 
assigned his rights to plaintiff, who sought to be sub- 
rogated to the liens discharged by his assignor. Held, 
that the claim was invalid, because based upon rights 
acquired under the void mortgage. May 10, 1887. 
Perkins y. Hall. Opiuion by Rapallo, J. 
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UNITED STATES SUPREME COURT AB- 
STRACT. 

INSURANCE—LIFE—BREACH OF CONDITION—HABIT- 
VAL INTEMPERANCE.—The true meaning and significa- 
tion of the words “habitually intemperate ” in a pol- 
icy of life insurance, as they relate to the customs and 
habits of men generally in regard to the use of intoxi- 
cating drinks, is a question addressed rather to the 
jury than to the court, and instructions which at- 
tempted to define approximately for the jury the num- 
ber of times the assured must have got drunk or had 
aspree, or bow closely such excesses must have suc- 
ceeded each other, to constitute him an “habitual 
drunkard,” and thusavoid the policy, are rightly re- 
fused. The questions which the jury have to respond 
to were whether Comstock was of intemperate habits 
at the time the policy was taken out, and whether he 
became habitually intemperate after that period. The 
whole cas2 turned, so far as the jury was concerned, 
upon the true definition of the*words “habitually in- 
temperate,” taken in connection with the testimony 
on the subject, at these two different periods. The 
plaintiff was not bound to prove that the assured was 
temperate, or that he was a temperate man; but the 
defendant was bound to prove, not only that Com- 
stock was intemperate at those periods, but that he 
was habitually so. This it was bound todo by such a 
preponderance of testimony as should satisfy the jury 
that at one of these periods or the other he was habit- 
ually intemperate. We do not know of any estab- 
lished legal definition of those words. As they relate 
to the customs and habits of men generally in regard 
to the use of intoxicating drinks, and as_ the observa- 
tion and experience of one man on that subject is as 
good as another of equal capacity and opportunities, 
their true meaning and signification would seem to 


be a question addressed rather to the jury than tothe 


court. While there may be on the one hand such a 
clear case of intemperate habits as to justify the 
court in saying that such and such facts constitute a 
condition of habitual intemperance, or on the other 
such an entire absence of any proof, beyond an occa- 
sional indulgence in the use of ardent spirits,as to 
warrant the opposite conclusion, yet the main field of 
inquiry, and the determination of the question within 
it. must be submitted to the jury, and the question on 
this submission must be decided by them. Tho re- 
quests all, as near as they dare,attempt to define ap- 
proximately for the jury the number of times a man 
must get drunk, or have a spree, or how closely such 
excesses must succeed each other, to constitute “ hab- 
itual intemperance.”’ They also attempt to say how 
longa timea man must bave abstained from drunk- 
enness or sprees in order to relieve him from that 
charge. And especially are the requests obnoxious 
in saying that under such circumstances a person 
comes within the definition of being habituaily intem- 
perate, although he might remain sober for a month, 
three or six months, or longer, ata time; one of them 
says, ‘oreven ayearat atime.’’ What effect should 
be given to an entire abstinence from the use of liquors 
for a whole year, in connection with occasional 
drunken sprees before or after, is not for the court to 
determine. It would be rather harsh for a court to in- 
struct a jury, as a matter of law, that a man who was 
sober nearly two years was ata period near the mid- 
die of that time “ habitually intemperate.”’ It was for 
the jury to weigh all these circumstances, and to de- 
termine, in view of them all, whether he was habit- 
ually intemperate. There are very few decisions by 
courts of high character relating to this question. The 
principal one which has been brought to our attention 
is Insurance Co. v. Foley, 105 U. S. 350. In that case 





the insured, in answer to the question, “Is the party 
of temperate habits; has he always been so?” an- 
swered ‘‘ Yes;’’ whereas the defendant company al- 
leged that in fact he was aman of intemperate habits. 
The court, through Mr. Justice Field, said: **Tae 
question was as to the habits of the insured. His oc- 
casional use of intoxicating liquors did not render 
him aman of intemperate habits, nor would an occa- 
sional case of excess justify the application of this 
character to him. An attack of delirium tremens may 
sometimes follow a single excessive indulgence. * * * 
When we speak of the habits of a person we refer to 
his customary conduct, to pursue which he has ac- 
quired a tendency from frequent repetition of the 
same acts. It would be incorrect to say thata man 
has a habit of any thing froma singleact. * * * 
The court did not therefore err in instructing the jury 
that if the habits of the insured, ‘in the usual, ordi- 
nary and every-day routine of his life, were temper- 
ate,’ the representations made are not untrue, within 
the meaning of the policy, although he may have an 
attack of deliriwm tremens from an exceptional over- 
indulgence. It could not have been contemplated, 
from the language used in the policy, that it should 
become void for an occasional excess by the insured, 
but only when such excess had by frequent repetition 
become a habit. And the testimony of witnesses, 
who had been intimate with him for years, and knew 
his general habits, may well have satisfied the jury, 
that whatever excesses he may at times have commit- 
ted, he was not habitually intemperate.’’ We think 
this language eminently applicable to the case before 
us. May 23, 1887. Northwestern Mut. Life Ins. Co. v. 
Muskegon Nat. Bank. Opinion by Miller, J. 


JUDGMENT — BY DEFAULT — CONCLUSIVENESS — ES- 
TOPPEL--MANDAMUS.—In a proceeding by mandamus 
to compel the levy by a County Court of a tax suffi- 
cient to pay a judgment obtained against the county, 
the return of the respondents to the alternate writ of 
mandamus admitted that the judgment of the relator 
was recovered upon bonds and coupons issued by the 
county, but alleged that the said coupons were not 
issued in pursuance of law, making them the valid ob- 
ligations of the county. Held, that the return was 
insufficient in law, the respondents being estopped to 
deny the validity of the bonds by the judgment in 
favor of the relator against the county, and that said 
judgment was none the less conclusive because ren- 
dered by default. As this is a direct proceeding upon 
the judgment, its effect as an estoppel is determined 
by the first branch of the rule as laid down in Crom- 
well v. County of Sac, 9£U. S. 851. Thatis: “Itis a 
finality as to the claim or demand in controversy, con- 
cluding parties and those in privity with them, not 
only as to every matter which was offered or received 
to sustain or defeat the claim or demand, but as to 
any other admissible matter which might have been 
offered for that purpose.’’ And as stated in Burlen v. 
Shannon, 99 Mass. 200, 203: *‘The estoppel is not con- 
fined to the judgment, but extends to all facts in- 
volved in it as necessary steps or the groundwork 
upon which it must have been founded.” It is none 
the less conclusive because rendered by default. 
The conclusiveness of a judgment upon the rights of 
the parties does in nowise depend upon its form, or 
upon the fact that the court investigated or decided 
the legal principles involved. A judgment by default 
or upon confession is in its nature just as conclusive 
upon the rights of the parties before the court as a 
judgment upon demurrer or verdict.” Gifford v. 
Thorn, 9N. J. Eq. 722. The bar is all the more per- 
fect and complete in this proceeding because it is not 
a new action. Mandamus, as it has been repeatedly 
decided by this court in such cases as the present, isa 
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remedy in the nature of an execution for the purpose 
of collecting the judgment. Riggs v. Johnson (o., 6 
Wall. 166; Supervisors v. Durant, 9 id. 417; Thompson 
v. U. S., 103 U. S. 484. Certainly nothing that contra- 
dicts the record of the judgment can be alleged ina 
proceeding at law for its collection by execution. In 
Ralls Co. v. U. S., 105 U. S, 733, the chief justice said: 
“In the return to the alternative writ many defenses 
were set up which related to the validity of the cou- 
pons on which the judgment had been obtained, as 
obligations of the county. As to these defenses, it is 
sufficient to say it was conclusively settled by the 
judgment, which lies at the foundation of the present 
suit, that the coupons were binding obligations of the 
county, duly created under the authority of the char- 
ter of the railroad company, and as such entitled to 
payment out of any fund that could lawfully be raised 
for that purpose. It has been in effect so decided by the 
Supreme Court of Missouriin State v. Rainey, 74 Mo. 
229; and the principle on which the decision rests is 
elementary.’’ As the execution follows the nature of 
the judgment, and its precept is to carry into effect 
the rights of the plaintiff as declared by the judgment, 
with that mode and measure of redress which in such 
cases the law gives, so the mandamus in a case like 
the present can be limited in its mandate only by 
that whichthe judgment itself declares. Ralls Co. v. 
U. S., 105 U. 8S. 753, distinguished. May 27, 1887. 
United States v. County Court. Opinion by Mat- 
thews, J. 


NEGLIGENCE—CONTRIBUTORY—COUPLING CARS—IN- 
STRUCTION—KNOWLEDGE.—Plaintiff’s intestate was 
employedin coupling cars in defendant’s depot yard 
in Detroit, Mich., and while coupling certain cars 
standing on a sharp curve, the draw-heads of the cars 
failed to meet, and passed each other, allowing the 
cars to come so close together that he was crushed to 
death. The evidence showed that deceased was stand- 
ing on the inside of the draw-bar while coupling, and 
that the outside was free from danger. Held, thatthe 
plaintiff was not entitled to recover, the deceased hav- 
ing wantonly assumed the risk of remaining upon the 
inside of the draw-bar when he should have gone to 
the other side; and that having assumed the risks of 
the employment, he was bound to look out for and 
avoid the dangers arising from the sharpness of the 
curve, to which, as an experienced brakeman, de- 
ceased must have known he was exposed. In such a 
case, when testimony has been introduced to the ef- 
fect that draw-bars slip sometimes even upon a 
straight track, and there is no evidence to contradict 
it, it is not error for the trial court to charge the jury 
that ‘“‘he (the deceased) knew, as he was an expe- 
rienced man, that draw-bars do slip sometimes, even 
upon a straight track, * * * and the sharper the 
curve the greater was the danger of slipping.” The 
brakemen and others employed to work in such situa- 
tions must decide for themselves whether they will 
encounter the hazards incidental thereto; and if they 
decide to doso they must be content to assume the 
risks. For the views of this courtin acognate matter 
see Randall v. Baltimore & O. R. Co., 109 U. 8. 478, 
483, where it was said: *‘A railroad yard, where trains 
are made up, necessarily has a great number of tracks 
and switches close to one another, and any one who 
enters the service of a railroad company connected 
with the moving of trains assumes the risk of that 
condition of things.”’ It is for those who enter into 
such employments to exercise all that care and cau- 
tion which the perils of the business in each case de- 
mand. The perilsin the present case, arising from 
the sharpness of the curve, were seen and known. 
They were not like the defects of unsafe machinery 
which the employer has neglected to repair, and which 
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his employees have reason to suppose is in proper 
working condition. Every thing was open and visi. 
ble, and the deceased had only to use his senses and 
his faculties to avoid the dangers to which he was ex. 
posed. One of these dangers was that of the dray. 
bars slipping and passing each other when the car 
were brought together. It was his duty to look out 
for this and avoid it. The danger existed only on the 
inside of the curve. This must have been known to 
him. It will be presumed that as an experienced 
brakeman, he did know it; for it is one of those things 
which happen, in the course of his employment, un. 
der such conditions as existed here. The defendant, 
as we have seen, had a right to construct its side 
track with such curves as its engineers deemed expe. 
dient and proper; and as to the draw-heads, and the 
absence of bumpers, the plaintiff herself abandoned 
all claim founded upon any supposed misconstruction 
of the cars inrelation thereto. Then it was clearly 
shown to be a not uncommon accident, especially on 
sharp curves, for the draw-heads of cars to slip by and 
pass each other. Tuttle, the deceased, entered into 
the employment of the defendant as a brakeman in 
the yard in question, with a full knowledge (actual or 
presumed) of these things—the form of the side tracks, 
the construction of the cars, and the hazards incident 
tothe service. Of one of these hazards he was unfor- 
tunately the victim. The only conclusion to be 
reached from these undoubted facts is that he assumed 
the risks of the business, and his representative has 
no recourse for damages against the company. May 
23, 1887. Tuttle v. Detroit, G. H. & M. Ry. Co. Opin- 
ion by Bradley, J. Miller and Harlan, JJ., dissent. 


CUSTOMS DUTIES — APPRAISALS — “ ROSARIES.” — 
** Rosaries ’’ are not an enumerated article in the tariff 
act (Rev. Stat. U. S., tit. 33), and under section 2499, 
which provides, as to non-enumerated articles, that 
“on all articles manufactured from two or more ma- 
terials the duty shall be * * * the highest rate at 
which any of its component articles may be charge- 
able,’’ they are liable to the duty of fifty per cent ad 
valorem imposed by section 2504 on ‘‘ beads and bead 
ornaments.’’ May 27, 1887. Benziger v. Robertson. 
Opinion by Blatchford, J. 


>— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

BANKRUPTCY — DISCHARGE— NEW PROMISE. — We 
consider next the nature of the new promise which 
will revive a debt discharged by bankruptcy, or what 
is the same in legal effect, will operate to waive the 
discharge of the bankrupt. In Wolffe yv. Eberlein, 74 
Ala. 99; 8. C., 49 Am. Rep. 809, we discussed at length 
the effect of such promise in its relation to the plea of 
bankruptcy, and the rules of pleading on the subject, 
to which we need add nothing further. Speaking of 
the discharged debt, we there said: ‘‘ The old debt has 
become extinguished by operation of law, and no 
longer exists. But the moral obligation to pay still 
exists, and this coupled with the antecedent valuable 
consideration, is sufficient to support a new promise, 
if clear, distinct and unequivocal in its nature.’’ An 
implied promise is insufficient. It must be express; 
thus differing from the promise required at common 
law to take a debt out of the operation of the statute 
of limitations. It must be clear, distinct and une- 
quivocal, such as to indicate on the part of the debtor 
“a clear intention to bind himself to the payment of 
the debt.”” So partial payments on a discharged debt 
are insufficient evidence of a new promise to pay the 
residue. Allen v. Ferguson, 18 Wall. 1; Dearing v. 
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Moffitt, 6 Ala. 776; Evans v. Carey, 29 id. 99; Bump 
Bankr. (8th ed.) 744; Hill Bankr. 265,853. Sucha 
promise may be either absolute, or it may be condi- 
tional. But if dependent on a condition or contin- 
gency, this fact must be stated by the pleader, and it 
must be averred and proved that the condition has 
been performed or the contingency has happened. 
Branch Bank v. Boykin, 9 Ala, 320; Dearing v. Mof- 
fitt, supra; Allen v. Ferguson, supra; Maxim v. Morse, 
8 Mass. 127. A promise to pay as soon as the bank- 
rupt is able is a valid condition, not void for uncer- 
tainty, and is so held generally by the authorities. 
Taylor v. Nixon, 4 Sneed, 352; Sherman v. Hobart, 26 
Vt. 60; Bump Bankr. (8th ed.) 745, 746, and cases 
cited; Dearing v. Moffitt, 6 Ala. 776, and cases cited. 
But to be available, the promise must be averred in 
proper form, and satisfactory proof adduced of the 
defendant’s ability to pay; thatis, of the fact that he 
has sufficient property or means to pay. Mason vy. 
Hughart, 9 B. Mon. 480; Hill Bankr. 266, § 55. The 
plaintiffs failed to aver in their replication any but 
an unconditional promise to pay. Ala. Sup. Ct., May 
11, 1887. Griel v. Solomon. Opinion by Somerville, J. 


BuRGLARY—CHARACTER OF BUILDING. —A small 
building separated from a hotel by a passage-way was 
connected with it by a bridge passing between the 
second stories. The ground floor of the building was 
used as a saloon by the proprietor of the hotel, and 
the upper floor was divided into rooms for the accom- 
modation of guests of the hotel. There was a privy 
also on the ground floor, used both by guests of the 
hotel and patrons of the saloon. There was no stair- 
way or means of communication between the saloon 
and the story over it. Held, that a!breaking and 
entering of the saloon at a time when the rooms over- 
head were occupied by the bar-tender and a son of 
the proprietor, was not indictable as a breaking and 
entering of a saloon ‘‘not adjoining to or occupied 
with a dwelling-house.’’ Mich. Sup. Ct., May 5, 1887. 
People v. Calderwood. Opinion by Champlin, J. 


CONSTITUTIONAL LAW—POLICE POWER-—LIQUOR LI- 
CENSE—RESTRAINT OF TRADE.—A statute imposing a 
fine on any person, who during the holding of a camp- 
meeting, sells or hawks any goods, merchandise, or 
gives away or sells any liquor, without the consent of 
the parties in charge of such meeting, within one mile 
thereof; provided that whosoever has his regular place 
of business within such limits is not required to sus- 
pend his business—is not void as in restraint of trade, 
or as creating a monopoly in favor of those persons 
referred to in the proviso, and discriminating against 
others, or as illegally vesting power to license in the 
managers of the meeting, but is a legitimate exercise 
of police power, and as such valid. If it was in- 
tended by the proviso to protect any person who 
might have a business within the designated limits at 
the time the act was passed, and not afford protection 
toany person who might engage in regular business 
within the designated limits after the passage of the 
act, there might be much force in the position of ap- 
pellant, but we do not understand that such is the 
meaning of the proviso. But on the other hand, we 
think the manifest intention was to allow any person 
who might think proper to establish a place for the 
vending provisions or refreshments within the desig- 
hated limits at a time when the camp-meeting was not 
'n progress, and after such person became established 
ina regular business, he would not be required to 
suspend bis business during the time the camp-meet- 
ing was held. In other words, we think the word 
“has’’ in the proviso should be read ‘ may have.” 
The proviso would then read: “ Whoever may have 
his regular place of business within such limits is not 





hereby required to suspend his business.”” Under this 
construction no privilege or right is conferred on one 
which is not granted to all—no monopoly is created 
by the act which protects the one and excludes the 
others — but all persons stand upon an_ equality 
under the law, as they should—all who desire may es- 
tablish a regular place of business, not temporary, but 
permanent. We do not hold that a person, on the eve 
of a meeting being held, would have a right to estab- 
lish a booth or place for selling provisions or refresh- 
ments for a short period, or during a session of the 
camp-meeting, and claim protection under the stat- 
ute, as this would be a design to defeat the purpose of 
the law, which could not be sanctioned; but in order 
to be protected, whoever undertook to avail of the law 
would have to establisha regular, permanent business, 
and after such regular business was established, the 
person engaged in such regular business would not be 
required to suspend during the session of a camp- 
meeting. It is also said that vendors of provisions 
and refreshments cannot under the Constitution be 
taxed, and that the act empowers the authorities in 
charge of the meeting to license, which in effect is a 
tax. As weunderstand the statute, it does not con- 
fer the power to license on the authorities in charge 
of the meeting. The act merely declares that who- 
ever, during the time of holding any camp or field 
meeting, without the permission of the authorities 
having charge of such meeting, establishes any tent, 
booth or place for vending provisions or refreshments 
within a certain distance of the meeting shall be fined. 
The fact that the act confers on the authorities the 
right to consent or refuse consent cannot be held to 
authorize such authorities to license. The right to 
consent or refuse consent is one thing, while the right 
or power to license a person to conduct a certain busi- 
ness at a certain place is quite a different thing. Had 
the Legislature intended to authorize the authorities 
to license, language expressing that intention in plain 
words would no doubt have been used; but however 
this may be, we see nothing in the language of the act 
which can beconstrued as authorizing the authorities 
to license. The act isamere police regulation. The 
purpose of the act is to preserve order, and prevent 
the disturbance of those engaged in public worship. 
For many years we have had similar acts in our stat- 
ute. Section 147 of the Criminal Code of 1845 is an act 
of a similar character; one enacted as a police regula- 
tion to prevent a disturbance of a religious congrega- 
tion. There is in our judgment no question in regard 
to the power and authority of the Legislature to pass 
such laws. The tendency of such laws is to prevent 
disturbance and disorderly conduct, and preserve 
peace and quiet, where a large number of people are 
assembled for religious worship. The statute is amere 
police regulation—one which the Legislature had the 
right to enact. We regard it valid, and free from the 
objections urged against it. Ill. Sup. Ct., May 12, 
1887. Meyer v. Baker. Opinion by Craig, J. 


MASTER AND SERVANT — NEGLIGENCE OF VICE- 
PRINCIPAJ. — A railway train dispatcher is a rep- 
resentative of the company, and for an accident 
occurring through his negligence to a subordinate 
employee subject to his orders, the company will 
be liable. The authorities bearing upon the ques- 
tion as to whether or not a train dispatcher, 
invested with such control, is a fellow-servant with 
the conductor and engineer and others engaged in 
actually operating and moving trains, are conflicting 
and irreconcilable. The rule laid down in Massachu- 
setts, and cases cited from other States, where it is 
held that all who are engaged in a common employ- 
ment, working to accomplish acommon result, without 
regard to rank, are to be regarded as fellow-servants, 





58 


THE ALBANY LAW JOURNAL. 

















supports defendant's contention. While this court has 
held that, where one servant is injured by the negli- 
gence of a fellow-servant, no action therefor can be 
maintained against the master, only in exceptional 
cases (such as when the servant employed was in- 
competent, which was either known or might with 
ordinary care have been known by the master}, we 
have never gone so far as to adopt arule by which to 
determine who are fellow-servants so broad as that 
adopted in Massachusetts, nor are we disposed to do 
so now. The tendency of recent decisions is to narrow 
and not broaden the rule, notably so the case of Rail- 
road Co. v. Ross, 112 U. 8. 377, whereit is said: ‘There 
is a clear distinction to be made, in relation to their 
common principal, between the servants of a corpora- 
tion exercising no supervision over others engaged 
with them in the same employment, and agents of a 
corporation clothed with the control and management 
of a distinct department, in which their duty is en- 
tirely that of direction and superintendence’ In 
Sheehan v. Railway Co., 91 N. Y. 332, and Railroad 
Co. v. MeCollen, 84 Ill. 109, the superintendent and 
assistant superintendent, acting as train dispatchers, 
were held to be vice-principals. In the case last cited 
it is said that, as between the conductorand company, 
the assistant superintendent, to whose orders the 
trains are all subject, is the representative of the cor- 
poration, and that the rule appliesas well toall orders 
issued by his assistants as in bis name.” That a train 
dispatcher is to be regarded as the representative of 
the company is, in effect, held in the following cases: 
Booth v. Ry. Co., 73 N. Y. 38; Ry. Co. v. Henderson, 
87 Ohio St. 552; Washburn v. Railroad Co., 3 Head, 
638; Darrigan v. Railroad Co., 24 Am. Law Reg. 453. 
In the case last cited it is said: * It is immaterial that 
these men are hired and paid by a common employer, 
and that their employment is designed to accomplish 
one common result. That argument, if pressed to its 
logical conclusion, would obliterate all distinctions 
among those engaged in railroad business, from the 
president down to the humblest servant, and would 
practically exempt the company from all duty and all 
liability to those in its service.’’ It is further said 
that ‘‘cases are constantly arising, especially in the 
operation of railroads, which no general rule can pro- 
vide for, in which the master must be regarded as 
constantly preseut, in which some one must be inves- 
ted with a discretion, and a right to speak and com- 
mand in his name and by hisauthority. Such aright 
carries with it the corresponding duty of obedience; 
some one must hearand obey. It must also devise 
some suitable and safe method by which to run special 
and irregular trains, and regular trains when off their 
regular time. Emergencies will arise which no system 
or rules can anticipate and provide for, in which the 
company mustact promptly and efficiently. In this 
case the scheme devised wasto have these trains con- 
trolled by one who knew the position and movement 
of every trainon the road liable to be affected by them, 
a train dispatcher acting in the name and by the au- 
thority of the superintendent. Is there nota wide 
difference between the duty of such an agent, and the 
duty of alocomotive engineer? The duty of the former 
pertains to management and direction; that of the 
latter to obedience.’* Mo. Sup. Ct,, March 21, 1887. 
Smith v. Wabash, St. L. & P. Ry. Co. Opinion by 
Norton, C. J. Sherwood, J., dissented. 


VENDOR AND PURCHASER — CONTRACT — RISK.— 
Upon the sale of land it becomes the property of the 
vendee from the execution, delivery, and acceptance 
of the written contract; andif a building thereon is 
destroyed by fire between the time of such contract of 
sale and the time fixed upon in the contract for the 
delivery of possession by the vendor to the vendee, 
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the latter, and not the former, must bear the loss. [y 
the sale of land it becomes the real property of thy 
vendee from the execution, delivery, and acceptang 
of the written contract. ‘It is vendible as his, char. 
geable as his, aud capable of being devised or descend. 
ing as his.”” Consequently it is a well-established ang 
reasonable rule that the destruction of building, 
thereon by fire, between the time of such contract of 
sale and the time fixed upon in the contract for th 
delivery of possession by the vendor to the vendee 
must be the loss of the latter and not of the former, 
Calhoon v. Belden, 3 Bush, 674. There are only two 
exceptions to this rule. The first is when, as was the 
case iu Comb v. Fisher, 3 Bibb, 51, there is an expres 
contract to deliver the possession of the land, with the 
improvements or buildings thereon, in the same situa. 
tion as was the case when the sale was made. The 
second is when, as was in Cornish v. Strutton, 8B. 
Mon. 586, the building has been destroyed by the cul 
pable negligence of the vendor. There is no allegs. 
tion or proof that the destruction of the dwelling. 
house in this case was caused by the negligence of the 
vendor, or any other person, nor do we think the 
contract, fairly construed, amounts to an expres 
agreement by the vendor to assume the risk of the 
destruction of the buildings by fire. The purpose of 
the supplemental contract executed by appellee wasto 
provide for the repair by him of the house as therein 
agreed, and which the evidence shows he did do, but 
not to insure it against destruction by fire, or to shift 
the risk from appellants to himself. He simply coy- 
enanted to deliver possession, without any expres 
undertaking to sustain any loss that might arise from 
the burning of the house. Ky. Ct. App., May 5, 1887. 
Marks v. Tichenor. Opinion by Lewis, J. 





WAREHOUSEMAN — NEGLIGENCE — DELAY IN SHIP. 
PING — DANGER OF FIRE — PROXIMATE CAUSE.— [nan 
action against a warehouseman to recover for the de. 
struction of goods in his yard by fire, an instruction 
that tells the jury that if the condition of the yard, 
the proximity of laborers’ cabins, the habit of smoking 
in the yard, and the fact that railroad engines ran in 
the yard warned the defendant of the danger of fire, 
then if a fire occurred, though not originating from 
either of these sources, and though neither of them 
contributed to the loss, he will be responsible therefor, 
is erroneous. It is conceded by the appellees that the 
defendant, under ordinary circumstances, would have 
performed its duty by holding the cotton until the 
arrival of the Helena or Choteau, if either should ar- 
rive within a reasonable time, and that itis not the 
unvarying duty of a warehouseman and forwarder to 
ship by the first opportunity. The contention is, that 
if by all the surrounding and accompanying facts and 
circumstances, the warehousemen, as men of ordinary 
prudence, were admonished of the danger to which 
the property was exposed by reason of its liability to 
fire,it was their duty to ship out the cotton by the first 
opportunity afforded, because to retain it in the yard 
endangered its safety. That itwas dangerous to per- 
mit it to remain, they contend was an inference that 
the managers must have drawn from the fact that the 
yard was ina crowded condition; that much of the 
cotton had been sampled, and the combustible cotton, 
drawn from the bales, scattered around where men 
were in the habit of smoking, and where the engines 
of the railroads ran in drawing their cars into the yard; 
that the adjacent cabins, occupied by laborers, and the 
seed-house, were sources from which accidental fires 
might be expected; that the oil-mill and other build 
ings located within dangerous limits should also have 
been considered by the warehouseman; and if, from 
all these, danger from fire might reasonably have beeu 
feared, it was negligence to retain the cotton after the 
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arrival of the Richardson. We concur iu the position 
thus assumed, and are of opinion that it was properly 
left to the jury to determine whether the defendants 
were guilty of negligence in failing to ship out the 
cotton by the opportunity afforded by the Richardson 
on Sunday; and this brings us to the final question in 
the cause. The plaintiffs insist that a wrong-doer 
cannot apportion his own wrong; wherefore, since but 
for the negligent act of the defendant in failing to 
ship the cotton by the Richardson (which failure the 
verdict of the jury has found to have been negligence) 
it could not have been destroyed by the fire, it is 
liable forthe injury sustained; orin other words, that 
if the negligent act furnished the opportunity for the 
injury, the defendants must respond in damages re- 
gardlessof the immediate cause of the injury; or if 
mistaken in this, then the plaintiffs contend, that if 
certain surrounding and attendant circumstances ad- 
mounish the defendants that to retain the cotton would 
expose it to danger of fire from these sources, then if 
the fire did destroy it, the defendant is liable, even 
though it did not originate from those things which 
admonished of the danger, but occurred from a source 
from which no danger was or could have been reason- 
ably apprehended. It iscontended for the defendants 
that if it be conceded it was negligent in not shipping 
out the cotton, such negligence was the remote and 
not proximate cause of the loss, and causa proxima 
non remota spectalur. It would be unprofitable to at- 
tempt an investigation of the very numerous, perplex- 
ing, and contradictory decisions which have been 
made upon this much vexed subject. We have ex- 
amined the cases cited by counsel, and find them to 
have been selected with discrimination, and to fairly 
represent the conflicting views which prevail in dif- 
ferent States. We have found no moreintelligent and 
satisfactory deductions from the general course of de- 
cisions than the following propositions laid down by 
Mr. Cooley in his work on Torts: (1) That in the case 
of any distinet legal wrong, which in itself constitutes 
au invasion of the right of another, the law will pre- 
sume that some damage follows as a natural, necessary, 
and proximate result. Here the wrong itself fixes the 
right of action. We need not go further than to show 
aright of recovery, though the extent of the recovery 
may depend upon the evidence. (2) When the act of 
omission comnlained of is not in itself a distinct 
wrong, and can only become a wrong to any particular 
individual through injurious consequences resulting 
therefrom, this consequence must not only be shown, 
but it must be soconnected by averment and evidence 
with the act or omission as to appear to have resulted 
therefrom according to the ordinary course of events, 
and as a proximate result of a sufficient cause. (3) If 
the original act was wrongful, and would naturally, 
according to the ordinary course of events, prove in- 
jurious to some person or persons, and does actually 
result in injury through the intervention of other 
causes which are not wrongful, the injury shall be re- 
ferred to the wrongful cause, passing by those which 
are innocent. Butif the original wrong only becomes 
injurious in consequence of the intervention of some 
distinct wrongful act or omission of another, the 
injury shall be imputed to the last wrong as the proxi- 
mate cause, and not to that which was more remote. 
Cooley Torts, 69. We accept the second proposition, 
assuming that the words “according to the ordinary 
course of events ’’ include. not only those consequences 
which necessarily and invariably follow from known 
causes, but those which may and probably will follow. 
The verdict of the jury has established, for the pur- 
poses of this examination, the fact that the circum- 
stances existing at the time when the cotton might 
have been shipped from the yard were such as to warn 








the defendants it was dangerous to keepit there, and 
that they were guilty of negligence in so doing. Ifthe 
fire had resulted from those circumstances which were 
relied on by the plaintiff as indicating the danger to 
which the property was exposed, or either one of 
them, the defendants would have been responsible for 
the loss; but it doesnot follow that because the in- 
jury resulted from fire,and the defendants were admon- 
ished of danger from fire, they are to be held respon- 
sible. The inquiry returns, was ita fire from which 
a reasonably prudent man would have anticipated 
danger? To illustrate: If a bailee should deposit the 
goods of the bailor near the walls of a building which 
were toppling and threatening to fall, and the wall 
should fall and injure the property, he should be 
answerable; for it was his duty to have avoided the 
danger. Butif the dangerous building do not fall, 
and another building from which no danger could 
reasonably be anticipated unexpectedly fall and injure 
the goods, here he is uot answerable, though the in- 
jury has resulted from a like cause, the falling of a 
wall; for the wall which fell, fell not according to the 
ordinary or probable course of events, but unexpec- 
tedly. In Morrison v. Davis, 20 Penn. St. 171, a car- 
rier by canal used a lame horse in pulling his boat, by 
reason of which it was delayed, and because of the 
delay it was subjected to a flood, whereby the goods 
were injured. It was held that he was not liable, for 
the reason that he could not foresee the danger. In 
McGrew vy. Stone, 53 Penn. St. 440, the owner of a 
canal-boat anchored in a dangerous part of the stream, 
in the vicinity of many other boats. One of his boats 
was injured, and sinking, floated under the boat of 
the plaintiff, which, upon the subsiding of the waters, 
settled upon it and was lost. If was held to be a ques- 
tion of fact, tobe decided by the jury, whether under 
all the circumstances the defendant should have 
anticipated the probability of danger to the boat of the 
plaintiff, the court saying: ‘If he knew that barges 
filled with coal are ponderous, unwieldy, and difficult 
of control, are liable to injury, and easily sunken, and 
that the place of mooring, by reason of the strength 
of the current and floating drift, was one of danger, 
and most likely to cause such boats to sink, and also 
knew that this place, in case of the sinking of bis 
boats, was likely to prove to be dangerous to some of 
the boats lying below, and that the flood would come, 
(for it was his purpose to await its coming to carry 
him out), it could scarcely be held that these circum- 
stances did not indicate to his mind the greater dan- 
ger of mooring there; and if an accident should hap- 
pen there, the danger to which it would expose others. 
The injury, under such circumstances, would not be 
so remote that it ought not to be taken into account. 
But it must be observed that these are inferences of 
fact which belong to the jury, whose province it is to 
determine what are thé circumstances, and the infer- 
ences of probability to be drawn from them.’’ Miss. 
Sup. Ct., April 25, 1887. Merchants’ Wharf-Boat Ass’n 
v. Wood Opinion by Cooper, C. J. 


CORRESPONDENCE. 


MARRIAGE Laws. 


Editor of the Albany Law Journal: 

I have been wondering why you have been expend- 
ing so much wit and sarcasm of late upon the *‘ Mar- 
riage License Bill,’’ but the colored individual in the 
woodpile makes his appearance in your issue of July 
2, wherein you say, ‘To declare that a common-law 
marriage shall be void is going too far.’’ There was 
no such provision as you suggest in the proposed act, 
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but on the contrary, it was declared that marriages 
contracted otherwise than as required by the act 
should not be affected or invalidated thereby. 

I introduced this subject into the New York City 
Bar Association early in 1886, but the bill was not re- 
ported to the association till March or April last, and 
before it reached Albany another bill to the same ef- 
fect (but in my judgment not so desirable) was intro- 
duced in the Senate, and the bill as finally adopted, I 
believe, was a sort of acompromise measure between 
the Senate bill and the Bar Association bill (which 
latter was introduced in the assembly). 

A large majority of the judges in this department 
have expressed themselves in favor of a measure of 
this sort, and the clergy, you admit, think there is a 
necessity for it; but it seems that the governor 
thought more of the remonstrances of the county 
clerks and the “‘fun”’ made of it by the ALBANY LAW 
JOURNAL, and declined to sign the act, without how- 
ever, so far as I can learn, expressing his reasons there- 
for in writing. 

My original idea was that the proposed licenses 
should be issued by judges exclusively, and not by 
clerks. As the power to naturalize and make citizens 
was reposed by law in judicial, and not ministerial, 
officers, so likewise should the power to issue these 
licenses. Marriage isa much more important step, 
and one fraught with far greater and much more seri- 
ous consequences than the mere assumptiou of civic 
rights and duties. 

Clerks moreover are more easily reached by im- 
proper influences than judicial officers. The Bar As- 
sociation bill provided for judges as well as clerks. 
The governor's objection was that the clerks were op- 
posed to it. It may therefore be assumed that had the 
clerks been left out of the bill it would have been less 
objectionable to his Excellency, and herein I agree 
with bim. 

My idea was that the license should be procured 
ten days before the marriage, and a notification 
thereof should be mailed on the same day to the 
father, or if dead, to the mother, of every minor con- 
cerned, and that while every kind of marriage should 
be expressly legalized, violations and omissions of the 
requirements of the act should be made misdemean- 
ors, With very heavy penalties, but in these respects I 
was substantially overruled. 

Ican hardly think you are serious when you ob- 
serve, ‘‘Is there any thing the matter with our mar- 
riage and divorce laws? Not at all; we have an ex- 
cellent system—easy marriage, hard divorce.” Seems 
to me there’s considerable the matter. ‘ Easy mar- 
riages ’’ means in too many instances repentance too 
late, and sorrow and misery. ‘“‘Fasy marriages” 
means “frequent divorce.’ Like Hamlet's play, it is 
‘“‘a mouse trap." The ratio of divorces to marriage is 
constantly increasing. Fully half the divorces granted 
to-day I honestly believe are improperly granted. By 
this, Imean that while the courts are vigilant, yet 
that in five cases out of ten the judges are deceived 
and imposed upon by fraud, perjury and collusion— 
and for this result our system of ‘“* Easy marriage” is 
to some extent directly responsible. 

A Swedish chancellor one observed that “if yousow 
a large crop of oaths you will reap a plentiful harvest 
of perjuries.”” If marriages are made very easy, di- 
vorces will be very numerous. Marriage should not 
be made easy, except perhaps in sparsely settled and 
primitive communities. Marriage should be sur- 
rounded with just so many restrictions, and no more, 
as will compel at least proper deliberation. That mod- 
erate restrictions upon marriage have any proper rela- 
tion to vice or immorality is an exploded theory, and 
will not bear the test of investigation. 





Marriage is not alone a private matter. The State— 
society at large—has an important and direct interest 
in it. I challenge you to show me a single instance in 
our time of a government or community, that having 
once imposed restrictions upon marriage, ever re- 
pealed its laws upon the subject and went back again 
to ‘‘ easy marriage.’’ 





J. C. LEvr. 
New York, July 6, 1887. 


TENANCY BY ENTIRETIES. 


Editor of the Albany Law Journal: 

Wherea husbandand wife become owners of real 
estate by joint deed to them, without any specification 
therein of their individual interests, they become ten- 
ants by entireties thereof, aud on the death of one the 
entire realty vests in the survivor. Though every 
one is presumed to know the law, thisis a law that 
outside of the profession is but little understood, and 
is in fact construed by analogy and “ common sense” 
differently, and as conveying separate descendible 
interests. The result is sometimes injustice, or at least 
a variance from what was intended or would be de- 
sired, as sometimes such deeds are taken to save the 
expense of separate instruments. 

The law is probably based upon the common-law 
idea or theory that the husband and wife are one, and 
would seem to require modification or change by stat- 
ute, as that theory has already been thus changed in 
some other respects. And the drift of present public 
opinion bears toward complete legal if not political 
equality between the sexes and husband and wife. 

Mingled with this theory seems to be too greata 
distinction between personal and real property, now 
that one is so readily convertible into the other. As 
for instance, in the case of a married woman dying 
without any last will and testament, and without 
leaving any descendants, but leaving a large personal 
estate, when the husband takes it all absolutely 
(Barnes v. Underwood, 47 N. Y. 351, while if her es- 
tate had been real property, he would get nothing, or 
but inadequately in comparison. 

Need again of the surgery of statute. Or does the 
legal mind, enamored of its Diana, cherish so-called 
blemishes as positive beauties ? 

Very respectfully, 
J. B. DALEY. 

PRATTSVILLE, July 5, 1887. 


—_—_>___— 


NEW BOOKS AND NEW EDITIONS. 


LLOYD ON DIVORCE. 


A Treatise on the Law of Divorce, with the causes for which 
divorces will be granted in all the States and Territories, 
the time of residence required in each; anda brief digest 
of the leading decisions by the Appellate Courts. Con- 
taining also a careful compilation of the latest divorce 
statistics. By A. Parlett Lloyd, of the Baltimore Bar. 
Boston and New York: Houghton, Mifflin & Co., 1886. 
1 vol. 12 mo. pp. xxiv, 323. 

This book is hardly entitled to be called a ‘‘ treatise.” 
It is more in the nature ofasummary. In this view 
it is a good statement of the law. The particular 
statement of the statutes and decisions in each State 
may prove convenient for special reference, but is not 
convenient for general purposes. This defect however 
is in a measure compensated by chapters giving a gen- 
eral view. The statistical portion is especially inter- 
esting. The forms are insufficient and misleading for 
general use. Forsale by Edwin Ellis, Albany. 
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than at first seemed reasonable. It is sometimes 
called natural equity, inherent justice, the police 
power of the State, the pursuit of happiness, the 
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general welfare duty of the legislator and the judge.” 
And he concludes: ‘In all the enactments, agree- 











CURRENT TOPICS. 





ments or deeds of men, those alone are worthy 
of survival which can maintain their consonance 
and harmony with those sublime affirmations, 


ie the published proceedings of the Bar Associa- pong ee * —— - Pe: a > — 
tion of the State of Kansas at its annual meeting pian Rial gsc pple lap vlortor nse cet Scag tt 
2 ‘ ‘ ‘ lasting sense of justice tempered by a mercy whose 
in January last, is a valuable paper by Chief Justice ; 
- softest flame springs forth from the altar of supreme 
Horton on the death penalty. Inthat State, the cap- race Seichtest tens + ie teede ene 
ital penalty can not be inflicted until a year from con- > ee ee ee 
; ; : ‘ under the forms of law and occupations, entrenched 
viction, and then only in the discretion of the Gov- ‘ - A 2 
"ae a Ay ik a behind years of legislative sanction and encourage- 
ernor. This provision is severely condemned by the mank. dn eck fee 6 eens telenees e eae 
Chief Justice. He says the practical effect is that : . eee P J 
: ' ‘ march of this royal principle. Its power to sweep 
“no execution of capital sentences will ever take place 


in Kansas until the statute is changed.” He says, 


with a great deal of force: “ Many are indignant 


that the worst punishment the State inflicts upon 
the cruel murderer is to provide him a comfortable 
home with good food, warm clothing, skillful 


away whatever may attack or stand before the object 
of its constant care and solicitude was never more 
clear and potent than it isto-day. Courts are con- 
stantly referring to its dictates as overturning what 
are claimed to be vested rights. The great Dartmouth 


; - ‘ ? d : College case, so long the citadel of corporate life and 
medical attention if he be sick, and entire relief sa : _. aoaeting P 


from all anxiety concerning provision for his old 
age.” He also observes: ‘‘I do not think the ex- 
perience of the State, since the suspension of the 
execution of capital sentences, justifies the belief 
that it would be beneficial to society to have capital 
punishment unconditionally abolished. OnJanuary 
1 of the present year there were fifty-one murderers 
in the penitentiary of the State under sentence of 
death, and more of the same class are on the way 
to that institution. During the last few years more 
fiendish and brutal murders have been committed 
in Kansas than ever before since its admission as a 
State.” ‘‘I think that society already spares the 
lives of too many of its vicious members, and the 
more frequent infliction of the death penalty, rather 
than its abolition, is demanded by the highest con- 
siderations of public welfare and the public safety. 
While the Legislature has virtually abolished hang- 
ing as a legal penalty, the practice of hanging atro- 
cious murderers without legal formalities has 
steadily increased. The opponents of capital pun- 
ishment seem satisfied with what they consider the 
progress of legislation in this respect, and yet mur-. 
derers are executed almost each month by lynch 
law. Thus public lynchings, with all their demor- 
alizing and brutalizing influences, have been sub- 
stituted for legal penalties.” 


The same pamphlet contains an exceedingly well 
written and able paper by Mr. Solon O, Thacher, on 
the ‘‘Higher Law.” He says: “If we seek for the 
verbal home of this superior law of Burke, this rule 
of justice of Cicero, the grand charter of the race of 
Otis, this ‘liberty of pursuit’ of Mr. Justice Brad- 
ley, ‘the new evangel of liberty to the people’ of 
Mr. Justice Field, or the ‘public welfare principle’ 
which is not the subject of legislative barter, sale 
or grant, as defined by Mr. Justice Miller, speaking 


defiance, of late has been beaten upon so fiercely and 
incessantly by this universal guardian of public 
policy, that it may well be laid aside in that vast 
tomb of cases called ‘ overruled,’ ‘limited’ or ‘de- 
nied.’ Nothing of value is left to that once wide 
and strange decision, and the higher law now pro- 
tects corporations as it does individuals against 
injustice, and on the other hand makes them amen- 
able as it does individuals to the universal principle 
of equity.” 


In the same pamphlet, Mr. Charles Hayden dis- 
courses entertainingly on the judicial administra- 
tion of justice, in which he acknowledges and 
laments the uncertainty of the laws, and concludes 
that codification is coming, but that it cannot fur- 
nish an exact and certain rule for every possible 
case. There is also a paper on the ‘‘ Relations of 
Lawyers to Society and their Clients,” by Mr. Frank 
Doster, and one on “Judge and People,” by Mr. 
Henry C. Sluss. The latter gentleman rakes out 
that ‘‘chestnut” argument against codification 
derived from the statute of frauds, and says ‘It 
would be a nice problem in mathematics to deter- 
mine what would be the result if all other alleged 
legal principles were codified and corked and fer- 
mentation begun. * * * Every man is bound 
by the general thought of the hour in which he 
lives, and this only is the judge authorized to pro- 
nounce. The judge is of the people, the instru- 
ment and the recipient of their sympathy, their 
virtue and their strength; and if he be skilled in 
the discernment of truth, and keep abreast of the 
people in intelligence, in the sympathetic under- 
standing of their sentiment, their needs, their aims 
aud their progress, and over all be blessed with a 
liberal mind and a broad humanity, he will be thor- 
oughly furnished for every test of judicial adminis- 
tration.” This is certainly a novel estimate of the 





for himself and the court, we find more difficulty 
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necessary endowment of a judge. 
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At the suggestion of the governor of New York, 
a circular signed by him and by the governors of 
Massachusetts, Vermont, Connecticut, and Penn- 
sylvania, has been addressed to the governors of 
all the other States and Territories, inviting a con- 
ference of representatives of the States and Terri- 
tories, at the Murray Hill Hotel, in the city of New 
York, on the 23d of August, to consider the ques- 
tion of adopting a uniform system of rules and prac- 
tice in the inter-State extradition of fugitives from 
justice. The circular states, and we have no doubt, 
correctly, that criminals often escape and that vexa- 
tious delays and expense often occur by reason of 
the want of mutuality in extradition regulations. 
The wisdom of such a system is apparent without 
argument, and the end is easily attainable by com- 
pact between the various State departments without 
legislative action. The business of extradition in 
this State is enormous, amounting to nearly one 
warrant every day. In 1881 an act was passed by 
the Legislature amending the Code of Criminal 
Procedure in respect to such proceedings, and a 
very minute and careful system of rules of practice 
was adopted and has been in force since 1885. To 
adopt some such uniform practice would undoubt- 
edly be useful in simplifying, cheapening and ex- 
peditng the business, and would effect justice in 
this very important department. It is stated that 
Dr. Spear and Prof. Dwight will be present at the 
conference. 


There is an injurious tradition that women talk 
too much. We doubt that they talk any more than 
men. Take lawyers’ wives, for example; they cer- 
tainly do not talk so much as their husbands, and 
very seldom talk what they know to be nonsense, 
like their husbands. One would suppose that men 
would encourage women in listening, but such is 
not the theory of the law. Just now in Philadel- 
phia the grand jury have found an indictment 
against a woman for listening too much — eaves- 
dropping, they call it. The following is the indict- 
ment: “ That Louisa Ehrline on the 21st of June, 
1886, and on each and every day thence continually 
until the day of the finding of this indictment was 
and is a common eaves-dropper, and on each and 
all of said days and times did listen about the 
houses and under the windows and eaves of the 
houses of the citizens then and there dwelling, 
hearing tattle and repeating the same in the hearing 
of other persons, to the common nuisances of the 
citizens of this Commonwealth and against the 
peace and dignity of the Commonwealth of Penn- 
sylvania.” We believe it was in Pennsylvania — 
possibly it was New Jersey — that they used to duck 
women for scolding. Well, after all it is true that 
sin came into the world through Eve’s listening — 
probably that is what suggested the name of the 
common-law offense — and it may be well to make 
an example of over-curious Louisas. In some other 
communities they are sedulous to protect women 
against being compelled to listen to certain kinds 
of talk. In the gallant south — Alabama, for ex- 





ample, they have statutes against using abusive, in- 
sulting or obscene language in the presence of 
women. In Weaver v. State, 79 Ala, 279, the de- 
fendant, whose wife had left him, went to the house 
in which her daughters by a former marriage lived, 
searching for her, and on leaving was told by one 
of them not to come there again; to which he re- 
plied, “‘ I'll go where I damn please, and it don’t 
make a damn bit of difference where it is;” held, 
that these words were insulting. 


An inquiry comes to us, from a Canadian law 
student, whether Canadian lawyers have a greater 
knowledge of law than American?” .This is a deep 
and delicate inquiry. It reminds us of a good 
clergyman — Dr. B., of Troy — who on Sunday an- 
nounced a Sunday school picnic on the next Wed- 
nesday, if fair, and if not, on the first fair day there- 
after. Wednesday was cloudy, and a little boy, 
rushing breathlessly through the streets, being 
asked where he was going, replied, ‘‘To see Dr. 
B., to find out if it’s going to rain.” It occurs to 
us that on certain subjects the Canadians must be 
the better lawyers; in regard, for example, to con- 
troversies concerning the chief commercial products 
of that country, such as ice, codfish, beaver, seals 
(those with legs), blubber, train oil, shingles, etc. 
So as to certain forms of conveyances — sledges, for 
instance. But we have very little acquaintance 
with Canadian lawyers. Our only acquaintance 
among them is our only rival in the art of trying to 
find some fun in the law, Mr. R. V. Rogers, Jr., of 
Kingston. We suppose there are plenty of good 
lawyers there as here. But comparisons are odorous. 
We suspect that if we put it toa vote, each country 
would stand up for its own. According to our cus- 
tom in the few instances when we are in any doubt, 
we took advice on this momentous question. We 
asked Mr. Moak his opinion, and while the learned 
gentleman was rather non-committal (for him), he 
did say that the ablest lawyer he ever knew was a 
Canadian — the late James Bethune, of Toronto. 


Judge Barrett is reported as saying that he will 
try no more “boodle” cases, because he has ac- 
quired a decided opinion against the prisoners. 
This is fairer than Judge Noah Davis’ conduct, who, 
ona similar intimation from counsel in the Tweed 
case, lectured them roundly and fined them for 


Judge Gresham recently kept his tem- 


contempt. 
But judges differ. 


per on a similar suggestion. 


NOTES OF CASES. 
N State v. Yopp, North Carolina Supreme Court, 
May 30, 1887, it was held that a statute for- 
bidding every person to use upon a certain turnpike 
road a ‘‘bicycle, * * * without the express 
permission of the superintendent of said road,” ete., 
does not deprive the owners of bicycles of the use 
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of their property ‘‘ without due process of law,” in 
violation of the fifteenth amendment of the Con- 
stitution of the United States. The court said: 
‘There is no reason why the owner of a particular 
kind of vehicle, which because of its peculiar form 
or appearance, or from the unusual manner of its 
use, frightens horses, or otherwise imperils passen- 
gers over the road, or their property properly there, 
shall not be forbidden to use such vehicle on the 
road. He has no right to use it to the prejudice or 
injury of others who are lawfully exercising their 
rights in the use of it. If it be said, when shall 
one person be restrained in doing as he will with 
his own property—from going, for example, on 
the highway with his own vehicle, of whatever 
kind? —the answer is, whenever in the ordinary 
lawful course of things in that connection he would, 
by the use of his property — his vehiele, in the case 
suggested — interfere materially in any respect with 
another in the ordinary, lawful use of his property 
orrights. * * * The purpose of this statutory 
provision is not to destroy the defendant’s property, 
his bicycle, or to deprive him of the use of it ina 
way not injurious to others, but to prevent him 
from using it on a particular road, that mentioned, 
at a particular time or season, when it would, by 
reason of its peculiar shape and the unusual man- 
ner of using it as a means of locomotion, prove in- 
jurious to others, particularly women and children 
constantly passing and repassing in great numbers 
over the particular road mentioned, in carriages 
and other ordinary vehicles drawn by horses. The 
evidence tended strongly to show that the use of 
the bicycle on the road materially interferred with 
the exercise of the rights and safety of others in 
the lawful use of their carriages and horses in pass- 
ing over the road. In repeated instances the 
horses became frightened at them, and carriages 
were thrown into ditches along the side of the 
road, It was not uncommon for horses to become 
frightened at them and become unruly, if the evi- 
dence is to be believed. The statute did not deprive 
the defendant of the use of his property. He 
might have gone another way. He might have 
gone at an opportune time, with the express per- 
mission of the superintendent of the road. In any 
case, he had no right to go, using his bicycle, at 
the peril of other people, he giving rise to such 
peril. The statute did not therefore in any just 
sense destroy his property as contended, or de- 
prive him of the proper and reasonable use of it, 
nor was such its purpose. Its purpose was lawful, 
and in our judgment it does not provide an unrea- 
sonable police regulation; certainly not one so un- 
reasonable as to warrant us in declaring it void. 
* * * The discretion vested in the superintend- 
ent is not arbitrary. He is made the agent of the 
law as well as superintendent, and he is bound to 
exercise the discretion vested in him honestly, 
fairly, reasonably, and without prejudice or par- 
tiality, for the just purpose of effectuating the in- 
tention of the statute. If there be times or seasons 
or occasions when persons wish to use bicycles or 





other like vehicles, embraced by the prohibitory 
clause of the statute in question, it is his plain 
duty to allow them to do so at such times, The 
authority is not his. He is simply made the agent 
of the law for a lawful purpose, and he is amena- 
ble as such for any prostitution of the power so 
vested in him. And the creation of the discretion 
implies that there may be occasions or times or sea- 
sons when bicycles may be used on the road. It 
not infrequently happens that statutes require par- 
ticular things to be done, or not to be done, that 
must be made to depend upon the judgment and 
discretion of a designated agent or commissioner or 
officer, and the discretion in such cases is not arbi- 
trary; it is lawful, and must be lawfully exercised.” 


In Webber v. Barry, Michigan Supreme Court, 
June 9, 1887, defendant led a body of men upon 
the premises of plaintiff, who was running a saw- 
mill, while plaintiff and his men were at work, to 
find out whether plaintiff's men were satisfied with 
the number of hours they were working, or whether 
they wanted to join the movement for ten hours. 
Held, that the defendant was a trespasser from the 
moment he entered the premises of plaintiff, and 
that he would be held responsible for acts of vio- 
lence committed by his men at the mill, though he 
told them not to commit any violence, halted them 
two hundred feet from the mill, and did what he 
could, after they had violated his instructions, to 
prevent further injury. The court said: ‘‘I am 
fully satisfied that the defendant Barry had no 
right to lead a gang or mob of men upon the prem- 
ises of defendant, to interfere in any manner or to 
consult with the men who were in the employ of 
plaintiff. If he did so he must be held responsible 
for their acts of violence, notwithstanding that he 
halted them two hundred feet from the mill, and 
told them to remain there until he came back. The 
trouble with Barry’s case is that he had no business 
himself upon the premises of plaintiff for the pur- 
pose that he admits he was there. It was none of 
his business whether the men working for plaintiff 
were satisfied to work eleven or eleven and a half 
hours per day or not. The real animus of his visit 
was, as can plainly be seen, to induce the employees 
of plaintiff to join the men already gathered in a 
strike for ten hours. Whatever right he may have 
had to influence these men to quit work, unless the 
ten-hour demand was acceded to by their employer, 
while they were not at work, he certainly had no 
right to enter upon the premises of such employer 
to influence these men while they were at work. 
He had no license, by custom or otherwise, to enter 
upon the premises of plaintiff, or into the mill, for 
any such purpose, and he was a trespasser the very 
moment he did so, He also well knew the charac- 
ter and intent of the crowd he took with him. He 
was its acknowledged leader, and in taking them 
where he had no right to take them he became re- 
sponsible for their acts, whether done by his con- 
sent or against his protests. It cannot be said that 
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Barry, according to his own testimony, was there 
for any lawful purpose. No man has a right to en- 
* ter upon the premises of another for the purpose of 
inducing persons in the employ of that other to 
leave their employment to the injury of the em- 
ployer, for the purpose of getting higher wages or 
working less hours for the same pay, or for any 
other reason. The man who so enters is a trespas- 
ser. No matter if by the custom of this free coun- 
try, license is impliedly given to all persons to en- 
ter our private grounds or places of business, that 
license is nevertheless considered revoked the mo- 
ment the person so entering interferes unlawfully 
with our rights or our property. He then becomes 
a trespasser ab initio. Much less can he lead a 
crowd of two hundred men upon my premises, and 
then excuse himself for their wrong-doing because 
he told them not to injure my property, when the 
avowed purpose of their entrance was to interfere 
between the men in my employ and myself. A 
crowd of this size is liable at any moment to be- 
come a mob, and an excited mob can seldom be 
controlled by ony one. Even their leaders become 
powerless ofttimes to prevent not only the destruc- 
tion of property but the shedding of blood. Mr. 
Barry must suffer the consequences of his ill-advised 
and unlawful entrance with this body of men upon 
the premises of plaintiff, who has a right to be pro- 
tected in his property, and to be recompensed for 
the damages he has suffered. It does not help the 
laborer to countenance such acts as these. The un- 
lawful interference with the rights of others, and 
the destruction of property, cannot aid any one. 
The law cannot be taken in our own hands to rem- 
edy our wrongs by inflicting wrongs upon others. 
He who goes outside the law to obtain his rights, 
whether fancied or real, will find in the end that 
the law he has spurned or violated will yet, and in 
justice, compel him to respect it, by taking from 
him what he has gained in disregard of it, and 
forcing him to recompense those he has illegally 
damaged by his conduct.” Sherwood, J., dissent- 
ing. This reminds us of the celebrated balloon 
and garden-sauce case of Guille v. Swun, 19 Johns. 
381. 


In State v. Richards, lowa Supreme Court, June 
15, 1887, ‘an action for seduction, the court said: 
‘*The court, in its instructions to the jury spoke of 
the prosecuting witness as ‘the girl.’ It is stated 
by the defendant’s counsel that the court used 
these words nineteen times. We have not verified 
the statement by count, but observe that the words 
were used frequently. The evidence shows that 
the prosecuting witness, at the time of the alleged 
seduction, was twenty-four years old. The defend- 
ant claims that she was in no proper sense a girl, 
and that the court improperly designed to suggest 
an explanation of what was contended by the de- 
fendant to be incredible, that a chaste woman 
should yield to a man’s embraces on a promise of 
marriage, without previous courtship, and within 
about five minutes from the time of first solicita. 


tion. The jury had before it the evidence as to 
what the age of the prosecutrix was, and we hardly 
think that we should be justified in reversing upon 
such grounds. As however the case is to be re- 
manded for another trial, we feel called upon to say 
that the use of the words in question is not, we 
think, without objection. While they could hardly 
be regarded as sufficient to mislead the jury in regard 
tothe prosecutrix’s age, they might be understood as 
evincing a feeling on the part of the court against 
the defendant. The court used the words in a 
strained sense. The case was certainly not one of 
a girl yielding to the embraces of a man, nor on 
the other hand, was it a case, as the defendant 
claims, of a woman yielding to the embraces of a 
boy. There does not appear to have been any 
thing in the respective ages of the parties to justify 
any allusion to the subject.” Women seldom com- 
plain of being called girls. Perhaps the judge re- 
membered that Dame Quickly resented being called 
-&@ woman. The dictionary says a ‘‘girl”’ is ‘‘a 


young woman,” and it has recently been judicially 
decided in England that a ‘‘young woman” isa 
female under thirty. 


—~—_—___— 


CONSTITUTIONAL LA W—EMINENT DOMAIN 
—STREET—ELEV ATED RAILROADS. 
KENTUCKY COURT OF APPEALS. 

MAY 21, 1887. 


BULTON Vv. SHORT-RovutTE Ry. TRANSFER Co.* 


The Legislature has the constitutional right to authorize the 
construction of a steam railroad along a public street in a 
city, and it is immaterial whether the fee in the street is 
owned by the city or by the abutting lot-owners. The 
latter have no claim for compensation against the rail- 
road, unless it is so constructed or operated as to deprive 
them of the reasonable use of the street. Any injury to 
the rights of air, light and support must be redressed in 
an action for nuisance. 


i from Louisville Law and Equity Court. 


A. Barnett and T. W. Bullitt, for appellant. 
Temple Badley and Woolley & Buckner, for appellee. 


Hott, J. The charter of the Short-Route Railway 
Transfer Company, granted by the Legislature in 
1873, provides: 

“Sec. 2. Said corporation is hereby granted the exclu- 
sive privilege to build, construct, maintain and oper- 
ate a railway transfer company, by steam or animal 
power, for the transportation of passengers and freight 
by the car-load or otherwise, including that portion 
of the city of Louisville north of Main street, from 
the east side of First street to the west side of Four- 
teenth street, for a period of ninety-nine years, dating 
from January 1, 1873. 

“Sec. 3. Said corporation shall have the right, by 
and with the consent of the General Council of the 
city of Louisville, to the use of or right of way to 
such streets and alleys, and such portion of the city’s 
wharf within the limits named in the second section 
of this act, asthe interests of said corporation may 
require, and in such manner and under such reason- 
able restrictions and conditions as may be agreed 








*12 8S. W. Rep. 332. 
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upon between said corporation and the General Coun- 
cil of the said city of Louisville.” 

Subsequent sections grant to the corporation, among 
other privileges, the right to connect its track with 
that of any other railroad terminating in the city of 
Louisville, and to give to any shipper along its route 
the right to side-tracks and switches, upon such terms 
as may be agreed upon between him and the transfer 
company. A difference arose between it and the city 
as to the location of the road, andin the compromise 
it was agreed, among other things, that the road, in 
crossing First, Second and Third streets should be 
so elevated as to permit vehicles to pass under it. 
To do this it became necessary to build an elevated 
railway along the Ohio river front of the city, and the 
company being about to do this, the appellees, who 
are abutting lot-owners, brought this action to enjoin 
it from either constructing or operating such a road 
along and over Water street, from the middleline of 
First street to the middle line of Third street, upon 
these grounds:. First, that no legislative sanction had 
been given for the building of an elevated railway; 
second, that the appellants owned the fee to the cen- 
ter of the street adjoining their lots, subject only to 
the easement of the public init as a street, and that 
any legislative grant of the right of way over it to the 
railway company, without providing compensation 
therefor, was in violation of the constitutional provis- 
ion as to taking private property for public use; 
third, that aside from the ownership of the soil, they, 
as abutting lot-owners, had the right to the unob- 
structed use of the street for travel, and for the pur- 
pose of ingress and egress, to receive light and air 
thereby, and to enjoy their property free from any in- 
conveniences or injury special to them—such as the 
jarring or substantial injury to their buildings; the 
deprivation of light or air; the throwing of smoke, 
sparks or cinders into and upon the houses already 
upon some of the lots, or those which might be built 
upon the vacant ones; the disturbance to the occu- 
pants arising from the noise of passing trains, and the 
invasion of all privacy byreason of their proximity; 
and that all these rights would be illegally invaded 
and destroyed by the building of the road; and that 
injunction is the appropriate remedy for their protec- 
tion. 

The word “ elevated ’’ does not occur in the char- 
ter. It authorizes the company to construct and op- 
erate ‘‘a railroad’’ merely. It is therefore insisted, 
that considering the time when the charter was 
granted, it is improbable that the Legislature in- 
tended to authorize the construction of any kind of a 
railway save a surface one; that this intention is 
manifest from the charter provisions as to side tracks 
and switches, and that corporation grants must be 
construed with all the strictness compatible with 
their execution. It appears however that only a por- 
tion of appellee’s road is ‘elevated;’’ and from 
the first introduction of railroads, portions of 
them have been elevated by reason of the topography 
of the country or liability to floods or the grades de- 
sirable in cities for the convenience and safety of the 
public. Certainly a company chartered to build a 
“railroad ” merely would have the right to elevate it 
wherever the character of the country made it either 
convenient or essential; and the evidence shows that 
if this road was a surface one from First to Tenth 
street, it would frequently be submerged by the floods 
of the Ohio river. 

After the compromise was effected between the 
city and the company, and on April 1, 1882, the Legis- 
lature amended the charter in various respects; and 
this amendment refers to the ordinances of the city of 
Louisville, which among other things required the 





road to be elevated at the street crossings. It is true 


that it merely provides that any provisions in them 
in conflict with the amendment shall be void; but we 
must presume that it was enacted with the fact in 
view that a portion of the road would have to be ele- 
vated. In interpreting and giving effect to a statute, 
the necessity, occasion, history of the times, and 
probable object of it are to be considered; and while 
this amendment did not re-enact the city ordinances 
relative to the elevation of the road at the street 
crossings, yet it recognized the right of the company 
to build a road, which the ordinances thus referred to 
required to be elevated, and which the city council, 
by virtue of section 3, supra, had the power to enact. 

Even if the power to build the road was questionable 
prior to this additional legislation, yet this legislative 
recognition of the right placed it beyond doubt. It 
must be presumed that the appellants own the fee in 
the street, subject to the use by the public; and the 
question presents itself whether the easement existing 
by virtue of the dedication of the street isof the same 
nature as that granted to the company by the Legis- 
lature. Its power to appropriate a part of ithe com- 
mon highway to the purposes of a railroad, without 
making provision for compensation to the owner of 
the fee, has been a fruitful subject of judicial con- 
flict. It hasbeen urged that it is an additional bur- 
den—a new and distinct servitude—upon the estate, 
inconsistent with the original dedication, and cannot 
therefore be imposed without compensation to the 
owner of the fee. Upon the other hand, it is said that 
it is consistent with the dedication; that there is an 
identity of uses; and that the use of a part of a street 
by a railway does not exceed the limit of the easement 
already belonging to the public. This conflict of opin- 
ion merely arises from adifference of view as to {the 
uses contemplated by the dedication of a street to 
public use. 

Upon the one side cases may be found holding that 
because the term “street ” had acquired its meaning 
before railroads were in existence, therefore it can- 
not be presumed that this character of use was in- 
tended in the dedication; and if allowed, that the 
limit of the easement is overstepped, and the private 
property of the owner of the fee taken for public use, 
which unless compensation be afforded, is inhibited 
by the Constitution. In conflict with this view, many 
cases may be found which hold that the dedication of 
a street to public use contemplates no particular mode 
of travel; that it embraces not only those then exist- 
ing. but any that may spring up in this age of inven- 
tion, and with advanced civilization; and that a rail- 
road, being but a new mode of travel, is consistent 
with the uses contemplated by the dedication, and 
does not overstep the limits of the easement already 
in existence. In determining the proper uses of a 
highway it seems to us to be immaterial whether the 
abutting owner has the fee subject to the easement or 
not. The public right embraces all modes of travel 
consistent with the intended use. If compensation 
has been made for the easement, the subsequent ap- 
propriation to another mode of use, within the limit 
of the primary purpose, or one of a like kind, cer- 
tainly should not require further compensation. In 
this age of advancement a rule confining it to a pre- 
cise mode of use would be unreasonable. It has even 
been held that there is no new taking, when under 
legislative sanction a plank road or a canal is con- 
verted into a highway or a railroad; and some jurists 
have contended that when private property has been 
once taken for public use, and compensation made, the 
Legislature may apply it to any public use, irrespect- 
ive of the special purpose for which it was taken. 
This view is based upon the idea, that in practice at 
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least, whether the fee or an easement merely is ac- 
quired, the full value of the land taken is given as 
compensation; but this doctrine is fraught with dan- 
ger to private right, which although it may be that of 
the humblest citizen, it should be the pride of the ju- 
diciary to uphold; and it seems to us that where a 
grant has been made for a specific use, that the sub- 
ject of it should not be used for a foreign purpose, 
without a new legal taking, or the consent of the party 
from whom it was derived, but that it may be ap- 
plied to any new mode of use tending to the primary 
or general purpose. 

It was said by the Supreme Court in the case of 
Barney v. Keokuk, 94 U. 8. 340: ‘“‘ On the general ques- 
tion as to therights of the public in acity street, we 
cannot see any material difference in principle, with 
regard to the extent of those rights, whether the fee 
isin the public or in the adjacent land-owner, or in 
some third person. In either case the street is legally 
open, and free for the public passage, and for such 
public uses as are necessary in acity, and do not pre- 
vent its use as a thoroughfare, such as the laying of 
water-pipes, gas-pipes, etc.” 

Pierce on Railroads, 234, says: ‘‘The purpose of 
opening a highway or street is to provide the public 
with a right of passage for persons on foot or riding 
in carriages or other kinds of vehicles. The use for 
which this public right is obtained is not confined to 
the same species of vehicles, drawn by the same kind 
of power, that prevailed at the time of the dedication 
of the appropriation, but admits of the passage and 
repassage of such other vehicles, operated in such a 
mode and by such forces as an advanced civilization 
may require for the general convenience. The im- 
proved method of conveyance may incidentally in- 
crease or depreciate the value of the property on the 
highway ; but provided the right of ingress and egress, 
of passage and repassage, is left reasonably free to the 
adjoining owner, the injury is one which the law does 
not recognize. A railroad laid out over or upona 
highway or street, under proper legal authority, is 
within the legal intent of the original sequestration or 
dedication, and is not an invasion of private right en- 
titling the owner to compensation by virtue of the 
constitutional prohibition, provided it is so laid out 
and constructed as not to be incompatible with the 
use of the highway in the other usual modes of pas- 
sage and conveyance. It is not necessarily a nuisance, 
even in a large city, although it may toacertain ex- 
tent interrupt the free passage of other kinds of vehi- 
cles; and unless unreasonable, or permanently exclu- 
sive in its occupation of the highway, when author- 
ized by competent authority, it is not an invasion of 
private rights.’’ The writer cites numerous cases in 
support of the text. 

The design of arailroad is to facilitate travel. It 
therefore subserves the object of a street dedication 
instead of destroying it. It may therefore under leg- 
islative sanction have a joint occupancy of a street 
with other modes of travel having the same end in 
view; but it cannot occupy or use it to the unreason- 
able exclusion or obstruction of such other modes. 
The limitation upon the public right is that the appro- 
priation of the street must not be inconsistent with 
the end for which it was established. Whether the 
abutting lot-owner owns the fee in the street subject 
to the public use, or does not, he, as such adjacent 
proprietor, has however a peculiar private right in the 
street which attaches to his lot. He has a peculiar 
use in the street, as appurtenant to his tenement, in 
order that he may enjoy it. This right is as much his 
property as the lot itself. He can claim no damage by 
reason of mere inconvenience, or a consequential de- 
cline in value of property or rents arising from the 





repair of the street; but there can be no such exclu- 
sive appropriation of it, even under legislative author- 
ity, as to deprive him of its reasonable use. He is en- 
titled to its reasonable use for all the ordinary modes 
of passage. This is an easement attaching to his ad- 
joining lot—an incident of his title to it, and he can- 
not be deprived of it without compensation. He how- 
ever holds his property subject to the appropriation of 
the street by the public to such means of facilitating 
travel and commerce as will most redound to the pub- 
lic good; and it is only when this appropriation be- 
comes destructive of the purposes for which the street 
was established, and he is deprived of its reasonable 
use for such purposes, that he can complain. Indeed 
the right under legislative authority to permit the 
construction and operation of a railroad by steam 
along or upon a streetis not now an open question in 
this State, however much conflict of authority may 
exist elsewhere; and this without regard to whether 
the fee subject to the public use is in the adjoining 
owner or not. Beginning with the case of the Lexing- 
ton & O. R. Co. v. Applegate, 8 Dana, 289, followed 
with the cases of Wolfe v. Covington & L. R. Co., 15 
B. Mon. 409; Louisville & F. R. Co. v. Brown, 17 id. 
772; Newport & Cincinnati Bridge Co. v. Foote, 9 Bush, 
264; Cosby v. Owensboro & R. R. Co., 10 id. 288; Eliza- 
bethtown, L. & B. S. R. Co. v. Combs, id. 382; and 
Jeffersonville, M. & I. R. Co. v. Esterle, 13 id. 675—this 
doctrine has been repeatedly announced, and must 
now be regarded as firmly established in Kentucky, 
and we think it is supported by reason and public ne- 
cessity, while at the same time individual right is pre 
served. 

It follows that the construction of a railroad along 
a street is not per se an encroachment upon the indi- 
vidual right of the abutting lot-owner, and whether he 
can complain depends, not upon the fact of its exist- 
ence, but the manner of its construction and its oper- 
ation. If he is thereby deprived of its reasonable use, 
he may appeal to the courts for relief; but if he is 
merely inconvenienced thereby, or suffers some re- 
mote consequential injury, is is damnum absque inju- 
ria. 

The structure in this case, at the point where it is 
sought to enjoin its construction, will be about 1514 
feet high, supported by iron pillars 16 inches in diame- 
ter, and from 25 to 30 feet apart; and where they are 
in the street there is ample roadway upon each side of 
them, while where they are in the sidewalk they leave 
ample room for passage, and we fail to see that. there 
is any unreasonable obstruction or exclusive appro- 
priation of the street, while the character of the pro- 
posed structure is such that it is not likely to mate- 
rially interfere with the passage of either light or air. 

Before leaving this branch of the case it is proper to 
suggest that im the cases of the Louisville & F. R. Co. 
v. Brown, supra; Newport & Cincinnati Bridge Co. v. 
Foote, supra; and Cosby v. Owensboro & R. R. Co., 
supra, the railroad was elevated either by a solid wall 
or an embankment, or was pro tanto an exclusive ap- 
propriation of the street; but as it was not unreason- 
ably obstructed, the complaint of the abutting lot- 
owners was not sustained. The road, the construc- 
tion of which is now sought to be enjoined by reason 
of its manner of elevation, will afford less obstruction 
than did the building of the roads in those cases. 

It is urged however that it will be specifically in- 
jurious to the adjacent lot-owners, and in a substan- 
tial degree, because it will jar their buildings, weaken 
their foundations, throw sparks, smoke and cinders 
into them by reason of their proximity; destroy their 
privacy, and render them untenantable; and that 
these substantial injuries peculiar to them, and to 
which the general public are not liable, authorize the 
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interposition of preventive equity. It is true that itis 
not the amount of pecuniary injury which authorizes 
such relief. If the injury goes to the substance of the 
right, and is of such a character that reasonable re- 
dress cannot be had at law, the chancellor will, with 
the arm of equity, stay the impending wrong. 
Whether any special and substantial injury will result 
to the adjoining owners in this instance is however as 
yet a mere matter of speculation, and if any, its char- 
acter and extent cannot be ascertained. If such 
should accrue, its extent can be much better esti- 
mated after the road is in operation, and at most 
it would be a matter of mere damage for which 
the law affords an adequate remedy. Undoubt- 
edly if the structure shall be so located as to 
unreasonably obstruct the abutting lot-owner’s 
means of egress and ingress from and to his lot, orif 
he suffers substantial injury by having smoke, sparks 
or cinders thrown into his house, or its walls be 
cracked by the movement of heavy trains, he would 
be entitled to recover fordamages directly resulting 
from such causes. This is because a private right 
would then be invaded, and a direct substantial dam- 
age sustained. Jefferson, M.& I. R. Co. v. Esterle, 
supra, and Elizabethtown, etc., R. Co. v. Combs, supra. 
It was said however in the case of Lexington & O. R. 
Co. vy. Applegate, supra: ** But both public policy and 
a long series of adjudged cases require that a public 
improvement so beneficent in its general operations 
and results, and more especially when, as in this case, 
sanctioned by the Legislature and the representatives 
of the local public, should not be destroyed or sus- 
pended by the injunction ofa chancellor, unless strong 
reasons for doing it be conclusively manifested.’ This 
reason applies with peculiar force in this instance. 
The proposed work is one likely to redound largely to 
the public interest, and that of a commercial metropo- 
lis. The road will connect the railroads coming into 
the city upon one side with those reaching it upon the 
other, thus supplying, as is shown by the testimony, a 
now much-needed connection; while upon the other 
hand, it is as yet a matter of conjecture what injury, 
if any, will accrue to the lot-owner, and if any, he is 
not remediless. The law of course will not override 
individual right in order that a public benefit may 
accrue; but under such circumstances the facts should 
be clearly shown, and the ground made manifest be- 
fore the chancellor should interpose. 
Judgment affirmed. 


—_—___.________— 


CONSTITUTIONAL LAW—INTER-STATE COM- 
MERCE—TELEGRAPHIC MESSAGES. 
UNITED STATES SUPREME COURT, MAY 27, 1887. 
WESTERN UNION TEL. Co. v. PENDLETON.* 

Rev. Stat. Ind. 1881, § 4176, prescribing the order in which 
telegraphic dispatches shall be sent, and section 4178, re- 
quiring the delivery, by messenger, of such dispatches, if 
the person to whom they are addressed, or their agents, 
reside within one mile of the station, or within the city or 
townin which it is located, are invalid with respect to 
dispatches to be delivered in other States, as an interfer- 
ence with inter-State commerce. 


N error to the Supreme Court of the State of Indi- 

ana. 

The statute of Indiana declares that ‘every electric 
telegraph company, with a line of wires wholly or 
partly in this State, and engaged in telegraphing for 
the public, shall during the usual office hours, receive 
dispatches, whether from other telegraphing lines or 





* 7 Supreme Court Reporter, 1126. 





from individuals; and on payment or tender of the 
usual charge, according to the regulations of such com- 
pany, shall transmit the same with impartiality and 
good faith, and in the order of time in which they are 
received, under penalty, in case of failure to transmit, 
or if postponed out of such order, of $100, to be re- 
covered by the person whose dispatch is neglected or 
postponed; provided however that arrangements may 
be made with the publishers of newspapers for the 
transmission of intelligence of general and public in- 
terest out of its order, and that communications for 
and from officers of justice shall take precedence 
of all others" (§ 4176, Rev. Stat. Ind. 1881); and that 
“*such companies shall deliver all dispatches, by mes- 
senger, to the persons to whom the same are addressed, 
or to their agents, on the payment of any charges due 
for the same; provided such persons or agents reside 
within one mile of the telegraphic station, or within 
the city or town in which such station is ”’ (§ 4178, id). 

The present action is brought by William Pendleton, 
the plaintiff below, to recover of the Western Union 
Telegraph Company the penalty of $100 prescribed by 
the above statute, for failing to deliver at Ottumwa, in 
Iowa, a message received by it in Indiana, for trans- 
mission tothat place. The complaint, as finally amen- 
ded, alleges that the defendant below, the Western 
Union Telegraph Company, is a corporation organized 
and subsisting under the laws of Indiana, with a line 
of wires from Shelbyville, in that State, to Ottumwa, 
in Iowa; that on the fourteenth of April, 1883, at 
thirty-five minutes past five o’clock in the afternoon, 
at which time the company was engaged in telegraph- 
ing for the public, the plaintiff delivered to its agent, 
at its office in Shelbyville, the following telegram for 
transmission to its office in Ottumwa, viz: 

“ APRIL 14, 1883. 

“To Rosa Pendleton, care James Harker, near City 
Grave-Yard, Ottumwa, Iowa: Have you shipped 
things? If not, don’tship. Answer quick. 

Wo. PENDLETON.” 

That upon its delivery, the plaintiff paid the agent 
sixty cents, being the amount of the charge required 
for its transmission from Shelbyville to Ottumwa; 
that without any fault or interference on his part, the 
company, after transmitting the message to Ottumwa, 
where it was received at half past seven in the after- 
noon of that day, failed to deliver it either to Rosa 
Pendleton or to James Harker, whereby the plaintiff 
sustained damage and the defendant became liable 
for $100, under the statute of Indiana, for which sum 
plaintiff demands judgment. 

To this complaint the company answered, admit- 
ting the receipt of the telegram as alleged, and setting 
up that it transmitted the message with impartiality 
and good faith, in the order of time in which it was 
received, and without delay, to its office in Ottumwa, 
Iowa, where it was received, as alleged, at half past 
seven of that day; that James Harker, to whose care 
the message was directed, lived more than one mile 
from the telegraph station at Ottumwa; that in ac- 
cordance with the usual custom of the office, the mes- 
sage was, without delay, placed in the post-office of 
that town, with proper stamps thereon, and duly ad- 
dressed; and that the telegram was received by the 
person to whom it was addressed on the following 
morning, April 15, 1883, at about nine o'clock. The 
answer further set forth that the duties and liabilities 
of telegraph companies in Iowa, and the transmission 
and delivery of the telegrams within the State, are 
regulated by a special statute of that State, which is 
as follows, viz.: ‘‘ Any person employed in trans- 
mitting messages by telegraph must do so without 
unreasonable delay, and any one who willfully fails 
thus to transmit them, or who intentionally transmits 
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@ message erroneously, or makes known the contents 
of any message sent or received to any person except 
him to whom it is addressed, or to his agent or attor- 
ney, is guilty of amisdemeanor. The proprietor of a 
telegraph is liable for all mistakes in transmitting 
messages made by any person in his employment, and 
for all damages resulting from a failure to perform any 
other duties required by law.” That by that statute 
the defendant was not required to deliver telegrams by 
messenger tothe persons to whom they were ad- 
dressed. Thatin the city of Ottumwa it had estab- 
lished a certain district within which it delivered 
telegrams by messenger, and that on the receipt of the 
telegram in question at Ottumwa, it was ascertained 
that Harker, to whom it was addressed, did not re- 
side within the delivery district, but outside of it, and 
more than one mile from the defendant’s office,and that 
in accordance with the custom and usage of the office, 
and in order to facilitate the delivery of the message, 
a copy of the telegram was promptly placed in the post- 
office at Ottumwa, with proper address, and ‘delivered 
as stated above. 

To this answer the plaintiff demurred; the Circuit 
Court of the State sustained the demurrer, and the 
defendant electing to stand upon its answer, judg- 
ment was rendered for the plaintiff for $100, which on 
appeal to the Supreme Court of the State was affirmed, 
and the company brings the case here for review. 


J. E. McDonald, John M. Butler and Augustus L. 
Mason, for plaintiff in error. 


No appearance for defendant in error. 


Freip, J. The contention of the Western Union 
Telegraph Company is that the law of Indiana is in 
couflict with the clause of the Constitution vesting in 
Congress the power to regulate commerce among the 
States. 

In Telegraph Co. v. Texas, 105 U. 8S. 460, it was de- 
cided by this court that intercourse by the telegraph 
between the States is inter-State commerce. Its 
language was. “A telegraph company occupies the 
same relation to commerce asa carrier of messages, 
that a railroad company does as a carrier of goods. 
Both companies are instruments of commerce, and 
their business is commerce itself. They do their 
transportation in different ways, and their liabilities 
are in some respects different, but they are both in- 
dispensable to those engaged to any considerable 
extent in commercial pursuits.’’ 

Although intercourse by telegraphic messages be- 
tween the States is thus held to be inter-State com- 
merce, it differs in material particulars from that por- 
tion of commerce with foreign countries and between 
the States which consists in the carriage of persons 
and the transportation and exchange of commodities, 
upon which we have been so often called to pass. 
It differs not only in the subjects which it transmits, 
but inthe means of transmission. Other commerce 
deals only with persons, or with visible and tangible 
things. But the telegraph transports nothing visible 
and tangible; it carries only ideas, wishes, orders and 
intelligence. Other commerce requires the constant 
attention and supervision of the carrier for the safety 
of the persons and property carried. The message of 
the telegraph passes at once beyond the control of the 
sender, and reaches the office to which it is sent in- 
stantaneously. It is plain, from these essentially 
different characteristics, that the regulations suitable 
for one of these kinds of commerce would be entirely 
inapplicable to the other. 

In the consideration of numerous cases, in which 
questions have arisen relating to ordinary commerce 
with foreign countries and between the States, the 
court has reached certain conclusions as to what sub- 





jects of commerce the regulation of Congress is exclu- 
sive, and indicated on what subjects the States may 
exercise a concurrent authority until Congress inter- 
venes and assumes control. Cooley v. Board of War- 
dens of the Port of Philadelphia, 12 How. 299; Gilman 
v. Philadelphia, 3 Wall. 713; Crandall v. Nevada, 6 id. 
35; Welton v. State of Missouri, 91 U. S. 275; Hender- 
son v. Mayor of New York, 92 id. 259; Inman 8S. S. Co- 
v. Tinker, 94 id. 238; Hall v. De Cuir, 9id. 485; County 
of Mobile v. Kimball, 102 id. 691; Transportation Co. 
v. Parkersburgh, 107 id. 691; Gloucester Ferry Co. v. 
Pennsylvania, 114 id. 196; Wabash St. L. & P. Ry. Co. 
v. Illinois, 118 id. 557; and Robbins v. Shelby Taxing- 
Dist., 120 id. 489, 493. But with reference to the new 
species of commerce, consisting of intercourse by tele- 
graphic messages, this court has only in two cases been 
called upon to inquire into the power of Congress and 
of the State over the subject. In Pensacola Tel. Co. 
W. U. Tel. Co., 96 U. 8S. 1, this court had before it the 
act of Congress of July 24, 1866 (14 St. 221), ‘‘to aid in 
the construction of telegraph lines, and to secure the 
use of the same for postal, military and other pur- 
poses ;’’ and it is held that the act was constitutional 
so faras it declared that the erection of telegraph 
wires should, as against State interference, be free 
to all who accepted its terms and conditions, and that 
atelegraph company of one State accepting them, 
could not be excluded by another State from prosecu- 
ting its business within her jurisdiction In Tele- 
graph Co. vy. Texas, 105 U.S. 460, from tke opinion in 
which we have quoted above, it was beld that a stat- 
ute of Texas imposing a tax upon every message trans- 
mitted by a telegraph company doing business within 
its limits, so far as it operated on messages sent out of 
the State, was a regulation of foreiga and inter-State 
commerce, and therefore beyond tne power of the 
State. 

In these cases the supreme authority of Congress 
over the subject of commerce by the te/egraph with 
foreign countries or among the States is affirmed 
whenever that body chooses to exert its:power; and it 
is also held that the States can impose no impedi- 
ments to the freedom of that commerce. In conform- 
ity with these views, the attempted regulaucin iy 
Indiana of the mode in which messages sent by tele- 
graph companies doing business within her limits 
shall be delivered in other States cannot be upheld. 
It isan impediment to the freedom of that form of 
inter-State commerce, which is as much beyond the 
power of Indiana to interpose as the imposition of a 
tax by the State of Texas upon every message trans- 
mitted by atelegraph company within her limits to 
other States was beyond her power. Whatever 
authority the State may possess over the transmission 
and delivery of messages by telegraph companies 
within her limits, it does not extend to the delivery 
of messages in other States. 

The object of vesting the power to regulate com- 
merce in Congress was to secure, with reference to its 
subjects, uniform regulations, where such uniformity 
is practicable, against conflicting State legislation. 
Such conflicting legislation would inevitably follow 
with reference to telegraphic communications be- 
tween citizens of different States, if each State was 
vested with power to control them beyond its own 
limits. The manner and order of the delivery of tele- 
grams, as wellas of their transmission, would vary 
according to the judgment of each State. Indiana, as 
seen by its law given above, has provided that com- 
munications for or from officers of justice shall take 
precedence, and that arrangements may be made with 
publishers of newspapers for the transmission of in- 
telligence of general and public interest out of its 
order; but that all other messages shall be transmitted 
in the order in which they are received; aud punishes 
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as an offense a disregard of this rule. Herattempt, by 
penal statutes, to enforce a delivery of such messages 
in other States, in conformity with this rule, could 
hardly failto lead to collision with their statutes. 
Other States might well direct that telegrams on many 
other subjeets should have precedence in delivery 
within their limits over some of these, such as tele- 
grams for the attendance of physicians and surgeons 
in case of sudden sickness or accident, telegrams call- 
ing for aid in case of fire or other calamity, and tele- 
grams respecting the sickness or death of relatives. 

Indiana also requires telegrams to be delivered by 
messengers to the person to whom they are addressed, 
if they reside within one mile of the telegraph station, 
or within the city and town in which such station is; 
and the requirement applies, according to the decision 
of its Supreme Court in this case, when the delivery is 
to be made in another State. Other States might con- 
clude that the delivery by messenger to a person liv- 
ing in a town orcity being many miles in extent was 
an unwise burden, and require the duty within less 
limits; but if the law of one State can prescribe the 
order and manner of delivery in another State, the 
receiver of the message would often find himself in- 
curring a penalty because of conflicting laws, both of 
which he could not obey. Conflict and confusion 
would only follow the attempted exercise of sucha 
power. Weare clear thatit does not exist in any 
State. 

The Supreme Court of Indiana placed its decision 
in support of the statute principally upon the ground 
that it was the exercise of the police power of the 
State. Undoubtedly, under the reserved powers of 
the State, which are designated under that somewhat 
ambiguous term of ‘‘ police powers,’’ regulations may 
be prescribed by the State for the good. order, peace, 
and protection of thecommunity. The subjects upon 
which the State may act are almost infinite, yet in its 
regulations with respect to all of them there is this 
necessary limitation, that the State does not thereby 
encroach upon the free exercise of the power vested in 
Congress by the Constitution. Within that limitation, 
it may undoubtedly make all necessary provisions 
with respect to the buildings, poles and wires of tele- 
graph companies in its jurisdiction,which the comfort 
and convenience of the community may require. 

It follows from the views expressed that the judg- 
ment of the court below must be reversed, and the 
cause remanded for further proceedings not inconsis- 
tent with this opinion; and it is so ordered. 


—_—_—__o—___—_— 


CONSTITUTIONAL LAW — ELECTIVE 
FRANCHISE—NATURALIZATION— 
REGISTRATION. 

SUPREME JUDICIAL COURT OF MASSACHUSETTS, 
MAY Il, 1887. 


KINEEN Vv. WELLS. 

Astatute which in addition to the requirements of the Con- 
stitution provides that ‘‘ no person hereafter naturalized 
in any court shall be entitled to be registered as a voter 
within thirty days of such naturalization,”’ is unconstitu- 
tional. 


T' RT against the registrars of voters in Cambridge 
to recover damages for wrongfully refusing to 
register the plaintiff as a voter for the State election 


of 1886. The defendants demurred to the declaration, 
and in the Superior Court, before Thompson, J., the 
demurrer was sustained, and the case reported to the 
Supreme Judicial Court. The facts material to the 
decision appear in the opinion. 





C. T. Russell, Jr., for plaintiff. 
C. J. McIntire, for defendants. 


Devens, J. The case at bar isan action of tort 
against the registrars of voters in the city of Cam- 
bridge, to recover damages for wrongfully refusing, as 
the plaintiff alleges, to register him as a voter for the 
State election of 1886. The demurrer to the plaintiff's 
declaration having been sustained, the case is before 
us upon the report of the learned judge who presided. 
It raises but a single question, but one of much impor- 
tance. The defendants refused to register the plain- 
tiff because he had been naturalized within thirty 
days previous to his application for registration. They 
were fully justified in so doing, under the seventh 
section of the acts of 1885, chap. 345, if the provisions 
of this section are constitutional. This section 
enacts that ‘“‘no person hereafter naturalized in any 
court shall be entitled to be registered as 4 voter 
within thirty days of such naturalization.’’ By nat- 
uralization the plaintiff became, eo instante, a citizen 
of the United States, and thereforea citizen of the 
State of his residence. By the fourteenth amendment 
to the Constitution of the United States, ** all persons 
born or naturalized in the United States, and subject 
to the jurisdiction thereof, are citizens of the United 
States, and the State wherein they reside. No State 
shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United 
States.’’ 

The right or privilege of voting is aright or privilege 
arising under the Constitution of each State, and not 
under the Constitution of the United States. The 
voter is entitled to vote in the election of officers of 
the United States by reason of the fact that heis a 
voter in the State in which he resides. He exercises 
this right because he is entitled to by the laws of the 
State where he offers to exercise it, and not because 
he is a citizen of the United States. U. S. v. Anthony, 
11 Blatchf. 200. What are the rights of citizens ot the 
United States as such and not as citizens of particular 
States, need not be here considered. They have re- 
peatedly been discussed and defined. Corfield v. Cor- 
yell, 4 Wash. C. C. 371; Ward v. Maryland, 12 Wall. 
418-430; Paul v. Virginia, 8 id. 168; Slaughter-House 
cases, 16 id. 36. 

The qualifications of voters are fixed by State legisla- 
tion. The requisitions as to ownership of property, 
citizenship, sex, residence, in connection with the 
right of voting, vary with the Constitution or laws of 
the several States. However unwise, unjust, or even 
tyrannical its regulations may be, or seem to be, in 
this regard, the right of each State to define the 
qualifications of its voters is complete and perfect, 
except so far as itis controlled by the fifteenth amend- 
ment to the Constitution of the United States, which 
provides that ‘‘the right of citizens of the United 
States to vote shall not be denied or abridged by the 
United States, or by any State, on account of race, 
color, or previous condition of servitude.” 

The question whether the seventh section of the 
acts of 1885, chap. 345, is constitutional must be decided 
by determining whether this legislation is in con- 
formity with the Constitution of this Commonwealth, 
or whether it adds any thing to the qualifications 
which the voter is thereby required to possess, and 
thus interferes with the enjoyment of the rights with 
which this Constitution invests him. 

The amendment of 1825 to the Constitution of 
Massachusetts is as follows: ‘‘ Every male citizen of 
twenty-one years of age and upwards, except paupers 
and persons under guardianship, who have resided 
within the Commonwealth one year, and within the 
town or district in which he may claim a right to vote 
six calendar months next preceding any election of 





70 


THE ALBANY LAW JOURNAL. 





governor, lieutenant-governor, senators, or represent- 
atives, and who shall have paid, by himself, or his 
parents, master, or guardian, any State or county tax, 
which shall, within two years next preceding such 
election, have been assessed upon him, in any town or 
district of the Commonwealth; and also every citizen 
who shall be by law exempted from taxation, and who 
shall be in any other respects qualified as above meu- 
tioned, shall have a right to vote in such election of 
governor, lieutenant governor, senator, and represen- 
tatives; and no other person shall be entitled to vote 
in such election.”” Article 3, Amend. A reading and 
writing qualification was established in 1857, by article 
20, Amend Const. But this it will not be necessary 
to consider in the present discussion. 

The qualifications of voters are thus defined with 
clearness and precision. Without the possession of 
these, the citizen or inhabitant cannot exercise the 
privilege of voting; and as whoever possesses them is 
by the Constitution entitled to their privilege, legisla- 
tion cannot deprive him of it. By the Constitution, 
pt. 3, chap. 1, art. 4, full authority and power is given 
to the general court, ‘‘from time to time, to make, 
ordain and establish all manner of wholesome and 
reasonable orders, laws, statutes, and ordinances, 
directions, and instructions, either with penalties or 
without, so as the same be not repugnant or contrary 
to this Constitution, as they shall judge to be for the 
good and welfare of this Commonwealth, and for the 
government and ordering thereof, and of the subjects 
of the same, and for the necessary support and defense 
of the government thereof.” To the provisions of the 
Constitution all legislation is thus made subordinate, 
and it cannot add to nor diminish the qualifications of 
a voter which that instrument has prescribed. Blan- 
chard v. Stearns, 5 Mete. 298; Williams vy. Whiting, 11 
id. 433. 

“This provision of the Constitution,” says Opinion 
of Justices, 5 Mete. 592, referring to article 3 of the 
amendment above quoted, ‘‘ being irrepealable by any 
act or ordinary legislation, must be obeyed and car- 
ried into effect according to its plain intent and mean- 
ing, so far as that can be ascertained.’’ The plaintiff, 
according to the allegations of his declarations, pos- 
sessed, when he offered himself for registration, all 
the qualifications of a voter required by the Constitu- 
tion. Any legislation by which the exercise of his 
rights is postponed, diminishes them, and must be un- 
constitutional, unless it can be defended on the ground 
that it is reasonable and necessary, in order that the 
rights of the proposed voter may be ascertained and 
proved, and thus the rights of others (which are to be 
protected as well as his own) guarded against the 
danger of illegal voting. The Constitution, while pro- 
viding for the qualifications of voters, contemplates 
that equal and reasonable rules will be made by legis- 
lation as to the method of exercising the privilege, and 
also that somewhere, and at some time, under proper 
regulations, there will be an inquiry whether those 
offering to vote possess the requisite qualifications. 
This inquiry involves an investigation of various facts; 
as those in regard to the proposed voter’s uge, sex, 
residence, payment of taxes, etc. It is not an un- 
reasonable provision that all persons entitled as voters 
shall be registered as such previous to depositing their 
ballots; and if the Legislature deems that such an in- 
quiry could not proceed concurrently with the actual 
voting or election, and both be conducted in a deliber- 
ate and orderly manner, it is not unreasonable that 
it should provide that such an inquiry should termi- 
nate before the election actually commences, at a time 
previous sufficiently long to make proper preparations 
therefor. 

The plaintiff in the case at bar does not contend that 











the Legislature has not the right to make any reason- 
able, uniform, and impartial regulation of the mode 
of exercising the right of suffrage, and also of ascer- 
taining the qualifications of voters. He denies that 
the seventh section of the statute under discussion is 
of this character. The leading case, not only in this 
Commonwealth, but in the whole discussion that has 
taken place in this country in regard to the right of 
legislatures to provide for judging the qualifications 
of voters, and for regulating the exercise of their 
privileges by them as these are prescribed by the Con- 
stitutions of the States respectively, is Capen v. Foster, 
12 Pick. 485. It was there held that the acts of 1821, 
chap. 110, and 1822, chap. 104, providing fora regis- 
tration of voters in Boston, and requiring that pre- 
vious to anelection, the qualifications of voters should 
be proved, and their names be placed on an alphabeti- 
cal list or register, was not to be regarded us prescrib- 
ing a qualification in addition to those which by the 
Constitution entitled a citizen to vote, but only as a 
reasonable regulation of the mode of exercising the 
right of voting, which it was competent for the Legis- 
lature to make. But while it is held to be within the 
proper limits of legislative power to provide suitable 
regulations for exercising the right of suffrage ina 
prompt, orderly and convenient manner, the court, 
speaking through Chief Justice Shaw, is careful to 
add: ‘*Such a construction would afford no warrant 
for such an exercise of legislative power, as under the 
pretense and color of regulating should subvert or 
injuriously restrain the right itself. * * * It (the 
Constitution) fixed the qualifications of voters with 
precision, and left all the rest to be regulated by law. 
* * * The Constitution, by carefully prescribing 
the qualifications of voters, necessarily requires that 
an examination of theclaims cf persons to vote, or the 
ground of possessing these qualifications, must at some 
time be had by those who are to decide upon them. 
* * * Tf then the Constitution has made no pro- 
vision in regard to the time, place and manner in 
which such examination shall be had, and yet such an 
examination is necessarily incident to the actual en- 
joyment and exercise of the right of voting, it consti- 
tutes one of those subjects respecting the mode of 
exercising the right in relation to which it is compe- 
tent to the Legislature to make suitable and reason- 
able regulations, not calculated to defeat or impair 
the right of voting, but rather to facilitate and secure 
the exercise of that right.” 

If the seventh section of the statute of 1885 were 
generalin terms, and allowed no person to register as 
a voter until he had possessed the requisite qualifica- 
tions fora period of thirty days, it would be difficult 
to maintain its constitutionalty. It would still pro- 
vide for adding another qualification to those required 
by the Constitution, as much as if the period of 
domicile within the town or the Commonwealth, re- 
quired by the Constitution before voting, were exten- 
ded to alonger period. State v. Williams, 5 Wis. 308; 
Quinn v. Stale, 35 Ind. 485. The Constitution does not 
provide that the qualifications it requires shall be 
possessed by the voter for any period before the elec- 
tion, nor has it ever been held that this was neces- 
sary. To add this requirement before one can be 
registered as a voter is certainly to increase the quali- 
fications. Bridge v. Lincoln, 14 Mass. 367; Humphrey 
v. Kingman, 5 Mete. 162-165; Kilham v. Ward, 2 
Mass. 256. 

In an opinion of the justices (124 Mass. 597), in reply 
to an inquiry by the House of Representatives as to 
whether one who had been, but had ceased to bea 
pauper, must have ceased to be such for any definite 
period before he could exercise the right of suffrage, 
it was said: ‘“Itismo more required that the voter 
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shall have ceased to be a pauper, or under guardian- 
ship, a year or six months before the election, than 
that he shall have been a citizen or of age during a like 
period. It has never been doubted that minors, having 
the other requisite qualifications, become qualified to 
vote immediately upon arriving at full age; and by 
uniform usage, recognized and appro ved in an opinion 
given to the honorable house last year, persons other- 
wise qualified, who have been naturalized at any time 
before the election, have been deemed entitled to vote. 
The necessary conclusion appears to us to be that by 
the third article of amendment of the Constitution of 
the Common wealth, the disqualification of pauperism 
or guardianship, like that of alienage or vonage, is not 
required to have ceased to exist for any definite period 
of time in order to entitle a man actually free from 
every such disqualification, and duly qualified in point 
of residence and of payment of taxes, to exercise the 
right of suffrage.”’ 

Nor if such a law were general, is it easy to see how 
it could be defended upon the ground that is was a 
reasonable reg:ilation for the purpose simply of ascer- 
taining qualifications, and determining whether an ap- 
plicant actually possessed them. Every system of 
registration of voters contemplates that the registra- 
tion will be completed, and that the list of voters will 
be prepared before voting actually commences. No 
system would be just that did not extend the time of 
registration up to atime as near that of actually de- 
positing the votes as would be consistent with the 
necessary preparation for conducting the election in 
an orderly manner, aud with a reasonable scrutiny of 
the correctness of the list. While cases may be con- 
ceived where the right to vote might depend on a 
somewhat complicated inquiry, ordinarily the facts on 
which it depends are simple, and susceptible of rapid 
investigation. Because a difficult inquiry is possible, 
to provide that all citizens proving themselves to pos- 
sess the requisite qualifications as voters should not 
be allowed to register as such for thirty days there- 
after,and thus be obliged to show in addition that 
they had possessed them for that lenght of time, might 
be held an unreasonable regulation in regard to the 
exercise of the privilege of suffrage. In many instances 
the right to vote might itself accrue, as by expiration 
of time, by payment of taxes, etc., within thirty days 
which precedes the registration. 

But serious as these objections would be to the con- 
stitutionality of a general law applicable to all classes 
of citizens, it is not necessary now to consider them, 
as the section of the statute in question presents an 
even more serious difficulty. It undertakes to prevent 
a single class of citizens, namely, those who are natu- 
ralized, possessing all the qualifications established by 
the Constitution of the Commonwealth, from exercis- 
ing the right with which that Constitution invests 
them, fora period of thirty days, by forbidding the 
registrars of voters to register them during that period. 
All citizens must stand equal before the law, and the 
statute, assuming them to be citizens, imposes this 
prohibition upon them as a citizens of a specified 
class. A statute regulating the exercise of the right 
of suffrage, or the ascertainment of the qualifications 
of voters, must not only be reasonable in its character, 
but uniform and impartial in its application. If it 
were possible to impose a period of probation upon all 
qualified citizens before they were entitled to exercise 
the privilege, it certainly is not possible, under the 
Constitution, to select a single class, and impose it on 
them alone. 

“A registry act,” says Mr. McCrary in his work on 
Flections, § 8, ‘‘which should undertake to require 
a longer residence, prior to the time of voting, than 
that required by the Constitution, or which should re- 
quire the payment of taxes not required to be paid by 





constitutional provision, or which should impose upon 
a particular class of citizens conditions and require- 
ments not required of all others, would be void.” 

It was suggested at the argument that the section of 
the statute here in question might be upheld as a 
reasonable regulation to protect the public from pos- 
sible fraud in obtaining certificates of naturalization, 
and that the delay of thirty days before naturalized 
citizens are permitted to register allows this investiga- 
tion. But the board of registrars is not competent to 
pass upon the question whether a certificate of 
naturalization was erroneously granted, nor can such 
a certificate be attacked before them thus collaterally. 
The only question upon this part of their inquiry into 
the qualifications of the applicant is whether he is in 
fact the person named in the certificate he produces, 
if such certificate be itself properly authenticated. It 
is a question of identity solely. 

No argument in favor of the constitutionality of the 
section can be founded uponany peculiarity in the 
situation of naturalized citizens, which renders an in- 
quiry in regard to their qualifications different from 
similar inquiries when applied to all other citizens. 
The regulation which it assumes to make is partial, 
and calculated injuriously to restrain and impede, in 
the exercise of their rights, the class to whom it ap- 
plies, in that it denies them for the period of thirty 
days the exercise of a right which the Constitution has 
conferred upon them. There is no warrant for this 
within the just and constitutional limits of the legisla- 
tive powcr, which permits reasonable and uniform 
regulations to be made as to the time and mode of 
exercising the right of suffrage, and as to the ascertain- 
ment of the qualification of voters. 

We must therefore pronounce the seventh section of 
chapter 345, acts 1885, to be unconstitutional. It fol- 
lows that this action can be maintained. Kilham v. 
Ward, ubi supra; Lincoln v. Hapgood, 11 Mass. 350- 
353; Blanchard v. Stearns, whi supra; Larned v. 
Wheeler, 140 Mass. 390; S. C., 50 Am. Rep. 483. 

The case will stand for trial. and the entry’ will be, 
demurrer overruled. 

[See Daggett v. Hudson, 48 Ohio St. 548; S. C., 54 
Am. Rep. 832, and note, 483; People v. Hoffman, 116 
Ill. 587; S.C., 56 Am. Rep. 793; Dells v. Kennedy, 49 
Wis. 555; S. C., 35 Am. Rep. 786.—Eb.] 


NEW YORK COURT OF APPEALS ABSTRACT, 

EJECTMENT—PARTIES~INFANT REMAINDER-MEN.— 
A wife acquired title to a lot by deed, subject toa 
reservation to the grantor of certain described lands. 
At her death the lot went to her infant children as 
remainder-men subject to the life-estate of ber hus- 
band. An action of ejectment was brought against the 
husband and infants for the premises included in the 
reservation. The wife had never claimed these premises 
nor was there any evidence that the infants had ever 
asserted title to them, or were in possession of them, 
while in their answer they expressly denied having any 
interest in the lands demanded. Held, that they were 
not bound by any acts of their father, and that their 
joinder as infant defendants was not authorized by 
section 1503, Code N. Y., which provides that any per- 
son claiming title to, or the right to the possession of, 
real property sought to be recovered in an action, as 
remainder-men, etc., adversely to the plaintiff may be 
joined as defendant June 7, 1887. Sisson v. Cum- 
mings. Opinion by Andrews, J. 


~ EVIDENCE—WITNESS—CROSS-EX AMINATION—HARM- 
LESS ERROR.— It is always competent to bring out, on 
cross-examination, what relations exist between a 
party and his witness, for the purpose of showing bias 
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or prejudice on the part of the witness, and it is 
error to refuse to allow a question, looking to that end, 
to be put; but where the evidence in chief is wholly 
immaterial upon all the material issues of the case, 
such refusal is harmless error. June7, 1887. Teets v. 
Village of Middletown. Per Curiam. 


MUNICIPAL BONDS — TAXATION — SINKING FUND — 
DUTY OF COUNTY TREASURER — PETITION—CONSTITU- 
TIONAL LAW.-—(1) Laws N. Y. 1869, chap. 807, § 4, as 
amended by Laws 1871, chap. 383, providing that all 
taxes, except for schools and roads, assessed upon and 
paid by any railroad in a town which has issued bonds 
in aid of such railroad, shall be applied by the county 
treasurer to the purchase of certain bonds to be held 
by him as a sinking fund forthe redemption of such 
aid bonds, applies not only in the caseof railroads 
constructed under the act of 1869, but to all towns 
bonded in aid of railroads constructed in or through 
them. (2) It is the duty of the county treasury, under 
the act, to set aside and invest all such taxes paid to 
him, although by doing so a deficiency is left in other 
funds, and he will not have money enough to pay the 
obligations of the county to the State, and to the 
county officials and county creditors. (3) Ample 
power,is’conferred upon the county judge,by the act, to 
ascertain the correct amount of the tax to be set aside 
for the sinking fund; and it is no valid objection toa 
petition of a tax-payer to compel the treasurer to make 
the investment as provided by the act that it states 
the amount to be less than it really is. (4) The act of 
1869 is notin confiict with Const. N. Y., art. 7, § 8, 
providing that ‘‘no moneys shall ever be paid out of 
the treasury of the State or any of the funds under its 
management, except in pursuance of an appropriation 
by law,”’ etc. The money in the hands of the county 
treasurer cannot be regarded as in the treasury of the 
State, nor as belonging tothe State, or to any fund 
under its management. (5) Nor does the act of 1869 
violate Const. N. Y., art. 3, $20, which provides that 
“every law which imposes * * * a tax shall dis- 
tinctly state the tax, and the object to which it is to 
be applied, and it shall not be sufficient to refer to any 
other law to fix such tax or object. The act in ques- 
tion simply specifies what may be done witha tax 
which has been legally imposed. (6) Still less is the act 
unconstitutional as imposing on the other towns of 
the county a tax for the benefit of the town through 
which the railroad in question runs. As to such other 
towns, it is practically the same as if the railroad 
property was exempt from taxation. June 7, 1887. In 
re Petition of Clark. Opinion by Earl, J. 


VENDOR'S LIEN — MORTGAGE — PRIORITY — GOOD 
FAITH — BURDEN OF PROOF.— As between an assignee 
of a mortgage, taken by the original mortgagee with 
notice of an outstanding vendor's lien, and the 
unpaid vendor in possession at the date of the assign- 
ment, seeking to enforce his lien, and charging fraud 
on the part of the vendee in putting the deed on 
record, the burden of alleging and proving innocence 
and good faith is upon the assignee, and in the absence 
of such pleading and proof his mortgage will be post- 
poned to the lien. June 7, 1887. Seymour v. Mce- 
Kinstry. Opinion by Danforth, J. 


—_—_____ 


UNITED STATES SUPREME COURT AB- 
STRACT. 


INSURANCE—ACCIDENT—PROOFS—W AIVER—AGENCY. 
—An agent of an accident insurance company who 
had served in that capacity for ten years, and who 
had written the risk, when told by a friend of the as- 
sured of his death, undertook to notify the company 





at its principal office. He didso, and was supplied by 
the secretary with blanks for “‘ proofs,” which he gave 
to the representatives of the assured, with instruc- 
tions to return them to him when filled out. This 
was done. He kept them several months, and then 
sent them back for correction. When they came into 
his hands again he held them back several weeks be- 
fore sending them to the home office, which retained 
them without objection that they came too late. 
Held, that the company had treated the agent as hav- 
ing authority to receive proofs, although the policy 
required notice to the home office, and that it was not 
in a position to exact a forfeiture for failure to give 
“immediate notice.’’ May 27, 1887. Travellers’ Ins. 
Co. of Hartford, Conn. v. Edwards. Opinion by Mil- 
ler, J. 


REMOVAL OF CAUSE—RAILROAD—INCORPORATION— 
DIFFERENT STATES.—The act of Tennessee of Decem- 
ber 4, 1851, entitled ‘“‘An act to incorporate the Louis- 
ville & Nashville Railroad Company,’’ granted to that 
company, which had been incorporated by the Legis- 
lature of Kentucky by the act of that State of March 
5, 1850, a right of way within designated limits, for the 
construction ofa railroad, with all the rights, eto., and 
subject to all the restrictions, etc., prescribed in its 
charter, and fixed the terms and conditions upon 
which it was to exercise the franchise given it. Held. 
that the act did not make the company a corporation 
of Tennessee. Ohio & M. R. Co. v. Wheeler, 1 Black. 
286, 293, 397; Railroad Co. v. Harris, 12 Wall. 65, 83; 
Railroad Co. v. Vance, 96 U. 8. 450; Memphis & C. R. 
Co. v. Alabama, 107 id. 581, 584. In the recent case of 
Pennsylvania Co. vy. St. Louis, A. & T. H. R. Co., 118 
U. S. 295, 296, the general question now before us re- 
ceived careful consideration. It was there said: “ It 
does not seem to admit of question that a corporation 
of one State, owning property and doing business in 
another State, by permission of the latter, does not 
thereby become a citizen of this State also. And soa 
corporation of Illinois, authorized by its laws to build 
a railroad across the State from the Mississippi river 
to its eastern boundary, may by permission of the 
State of Indiana, extend its road a few miles within 
the limits of the latter, or indeed through the entire 
State, and may use and operate the line as one road 
by the permission of the State, without thereby be- 
coming a corporation or a citizen of the State of Indi- 
ana. Nor does it seem to us that an act of the Legis- 
lature conferring upon this corporation of Illinois, by 
its Illinois corporate name, such powers to enable it 
to useandcontrol that part of the road within the 
State of Indiana, as have been conferred on it by the 
State which created it, constitutes it a corporation of 
Indiana. It may not be easy in all such cases to dis- 
tinguish between the purpose to create a new corpora- 
tion, which shall owe its existence to the law or stat- 
ute under consideration, and the intent to enable the 
corporation already in existence, under the laws of 
another State, to exercise its functions in the State 
where it isso received. To make such a company a 
corporation of another State, the language used must 
imply creation, or adoption in such form as to confer 
the power usually exercised over corporations by the 
State, or by the Legislature, and such allegiance as a 
State corporation owes to its creator. The mere grant 
of privileges or powers to it as an existing corporation 
without more does not do this, and does not make it 
a citizen of the State conferring such powers.’’ So 
that the essential inquiry here must be, whether 
within the doctrine established in the cases we have 
cited, the State of Tennessee, by her legislation, 
granted a mere license to the Louisville & Nashville 
Railroad Company to exercise within her limits all or 
some of the powers conferred upon it by the State of 





i. 8 ge eee oe 


THE ALBANY LAW JOURNAL. 73 




















Kentucky, or established a new corporation over 
which she could exert such direct control and author- 
ity as is usually exerted by a State over corporations 
of her own creation. The solution of this question 
depends upon the intent of the Legislature of Ten- 
nessee, as gathered from the words used in the stat- 
utes now to be examined. Looking at the body of the 
Tennessee act of December 4, 1851, we find no language 
clearly evincing a purpose to create a new corporation 
or to adopt one of another State, in such form as to es- 
tablish the same relations in law between the latter 
corporation and the State of Tennessee, as would ex- 
ist in the case of one created by that State. Taking 
the whole of that act together, we are satisfied that it 
was not within the mind of the Legislature of Ten- 
nessee to createa new corporation, but only to give 
the assent of that State to the exercise by the defend- 
ant, within her limits, and subject to certain condi- 
tions, of some of the powers granted to it by the State 
creating it. Upon the authority of the cases cited, 
and for the reasons herein stated, we are of opinion 
that the Louisville & Nashville Railroad Company is a 
corporation of Kentucky, and not of Tennessee, and 
consequently that the action was removable, upon its 
petition and bond, into the Circuit Court of the 
United States. May 27, 1887. Goodlett v. Lowisville 
&N.R. Co. Opiaion by Harlan, J. 


STATUTE OF LIMITATIONS — ACKNOWLEDGMENT — 
NEW PROMISE.—S., being indebted to T. on a promis- 
sory note secured by a deed of trust, executed an in- 
strument to the following effect, after the note was 
barred by the statute of limitations: The writing be- 
gan with a reference, by way Of consideration only, 
to the original debt, designating it as ‘‘ the indebted- 
ness described in the deed of trust.’’ A pledge then 
followed of a certain claim of 8S. against the national 
government and its proceeds, to secure the payment 
of “said indebtedness, with interest thereon,” etc.; 
the interest being mentioned, not as a part of the 
consideration, or of the original debt, or as any thing 
for which S. was liable, but only as something to the 
payment of which the claim pledged should be ap- 
plied. The writing concluded witha promise of 8. 
that the proceeds of the claim pledged should “ be ap- 
plied to the payment of said indebtedness, with in- 
terest as aforesaid,’ etc. Held, that the instrument 
was not an express promise of 8S. to pay the note, nor 
an express acknowledgment of the note from which a 
promise to pay it might be inferred. King v. Riddle, 
7 Cranch, 168; Clementson v. Williams, 8 id. 72; Bell 
v. Morrison, 1 Pet. 351; Moore v. Bank of Columbia, 
6 id. 86; Randon v. Toby, 11 How. 493; Walsh v. 
Mayer, 111 U.S. 31; Fort Scott v. Hickman, 112 id. 
150. In full accord with these views are the decisions 
in England under the statute of 9 Geo. IV, ch. 14, 
known as * Lord Tenterden’s Act,’’ which only re- 
stricts the mode of proof by requiring that in order 
to continue or revive the debt, an ‘‘ acknowledgment 
or promise shall be made by or contained in some 
writing to be signed by the party chargeable thereby,”’ 
The English judges have repeatedly approved the 
statement of Mr. (afterward Chief Justice) Jervis, 
that the writing must either contain an express prom- 
ise to pay the debt, or be ‘in terms from which an un- 
qualified promise to pay it is necessary to be implied.” 
Everett v. Robertson,1 El. & EJ. 16, 19; Mitchell’s 
Claim, L. R., 6 Ch. 822, 828; Morgan v. Rowlands, L. 
R.,7 Q. B. 493, 497; citing Jervis New Rules (4th ed.), 
350, note. And it has been often held that when the 
debtor, in the same writing by which he acknowl- 
edged the debt, without expressly promising to pay 
it, agrees that certain property shall be applied to its 
payment, there can be no implication of a personal 
promise to pay. Routledge v. Ramsay, 8 Adol. & E. 





221; 8.C., 3 Nev. & P. 319; Howcutt v. Bonser, 3 
Exch. 491; Cawley v. Furnell, 12 C. B. 291; Everett v. 
Robertson, above cited. Thelaw upon this subject 
has been well summed up by Vice-Chancellor Wigram, 
as follows: ‘‘ The legal effect of an acknowledgment 
of a debt barred by a statute of limitations is that of 
a promise to pay the old debt, and for this purpose the 
old debt is a consideration in law. In that sense, and 
for that purpose the old debt may be said to be re- 
vived. It is revived as a consideration for a new 
promise. But the new promise, and not the old debt, 
is the measure of the creditor’s right. If a debtor 
simply acknowledges an old debt, the law implies 
from that simple acknowledgment a promise to pay 
it; for which promise the old debt is a sufficient con- 
sideration. But if the debtor promises to pay the old 
debt when he is able, or by installments, or in two 
years, or out of a particular fund,the creditor can 
claim nothing more than the promise gives him.” 
Phillips v. Phillips, 3 Hare, 281, 299, 300; Buckmaster 
v. Russell, 10 C. B. (N. 8S.) 745, 750. In the most re- 
cent English case that has come under our notice 
Lord Justice Bowen said: ‘‘ Now, first of all, the ac- 
knowledgment must be clear in order to raise the im- 
plication of a promise to pay. An acknowledgment 
which is not clear will not raise that inference. Sec- 
ondly, suppesing there is an acknowledgment of a 
debt, which would,if it stood by itself, be clear enough 
still, if words are found combined with it which pre- 
vent the possibility of the implication of the promise 
to pay arising, then the acknowledgment is not clear 
within the meaning of the definition; ” ‘‘ because the 
words express the lesser in such a way as to exclude 
the greater."’ Green v. Humphreys, 26 Ch. Div. 474, 
479, 480; S. C.,53 L. J. Ch. (N. 8S.) 625, 628. In the 
light of the principles established by the authorities 
above referred to, itis quite clear that the instrument 
signed by the defendant on June 21, 1877, did not take 
the plaintiff's debt out of the statute. Although the 
old debt is expressly called, as it is inlaw, the consid- 
eration for the new agreement, this agreement, and 
not the old debt, isthe measure of the plaintiff's right. 
The provisions for the payment of the debt and inter- 
est out of a particular fund exclude any implication 
of a personal promise to pay either. The whole in- 
strument clearly evinces the defendant’s intention in 
executing it to have been that the property pledged 
should be applied, so far as it would go, to the pay- 
ment of the debt and interest, and not that his own 
personal liability shoald be increased or prolonged in 
any respect. To imply from the terms of this instru- 
ment a promise of the defendant to puy the debt him- 
self would be, in our opinion, to construe it agaiust 
its manifest intent, and to fritter away the statute of 
limitations. May 27, 1887. Shepherd v. Thompson. 
Opinion by Gray, J. 


TAXATION — CONSTITUTIONAL LAW — DISCRIMI- 
NATION—NATIONAL BANK STOCK—LEGISLATIVE POWER 
— REMEDIAL STATUTE — (1) A county assessor as- 
sessed the stock of all the banks in the county, 
both State and national, at the par value. The 
actual value of the shares of the National Al- 
bany Exchange Bank was from twenty-five to 
thirty per cent above par. The actual value of the 
shares of all the banks in the county, with one excep- 
tion, was above par, varying in that respect from ten 
to over one hundred per cent. Inasuit by a share- 
holder of the national bank referred to, to cover the 
amount paid upon his stock on the ground of dis- 
crimination, held, that the discrimination not being 
designed by the assessor, the assessment—considering 
the nature of the property, the fluctuations in value to 
which it was subject, and the fact that the method 
was applied to all banks, State and national—came as 
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nearly as practicable to securing between them equality 
and uniformity of taxation, and was valid: follow- 
ing Stanley v. Supervisors Albany Co., infra. (2) 
Where by statute the assessors are required to com- 
plete the assessment roll by a certain date, and to 
make oath to it in aprescribed form, and it is essen- 
tial that these requirements should be observed to 
enable notices to be published specifying a time when 
they would meet for the purpose of reviewing the as- 
sessments on the application of any person aggrieved, 
defects arising through the non-completion of the as- 
sessment roll by the specitied date, and departure 
from the prescribed form of oath, may be cured by 
remedial statute subsequently enacted, providing the 
right of the tax payers aggrieved by the assessment to 
have their objections passed upon be saved. The ir- 
regularities in the assessment for the years 1876, 1877 
and 1878, in that no entry of any assessment of the 
shares of the plaintiff, and of the stockholders whose 
claims were assigned to him, was made on the assess- 
meut roll of those years, until after the Ist of Septem- 
ber, and after that time for revising and correcting 
the assessment had passed, and in the defect of the 
oath annexed, in its averment as to the estimate of 
the value of real estate, were, in our judgment cured 
by the validating act of April 30, 1883. The power of 
taxation vested in the Legislature is, with some ex- 
ceptions, limited only by constitutional provisions de- 
signed to secure equality and uniformity in the as- 
sessment. The modein which the property shall be 
appraised, by whom its appraisement shall be made, 
the time within which it shall be done, what certifi- 
cate of their action shall be furnished, and when par- 
ties shall be heard for the correction of errors, are 
matters resting in its discretion. Where directions 
upon the subject might originally have been dis- 
pensed with, or executed at another time, irregulari- 
ties arising from neglect to follow them may be reme- 
died by the Legislature, unless its actlon in this re- 
spect is restrained by constitutional provisions pro- 
hibiting retrospective legislation. Is isonly necessary 
therefore in any case to consider whether the assess- 
ment could have been ordered originally without re- 
quiring the proceedings, the omission or defective 
performance of which is compfained of, or without 
quiring them within the time designated. If they 
were not essential to any valid assessment, and there- 
fore might have been omitted or performed at another 
time, their omission or defective perfermance may be 
cured by the same authority which directed them, 
provided always that intervening rights are not im- 
paired. Such is the conclusion of numerous adjudi- 
cations by the State courts upon the effect of curative 
acts, and of this court in Mattingly v. District of Co- 
lumbia, 97 U. S. 687, 690. Hart v. Henderson, 17 
Mich. 218; Musselman v. Logansport, 29 Ind. 533; 
Grim v. Weissenberg School Dist., 57 Penn. St. 433. 
The completion of the assessment rollin the case at 
bar before the Ist of September in the years men- 
tioned, and the form of oath annexed, were not so 
vital to the assessment itself as necessarily to render 
the defect arising from a later return or a deficient 
oath incurable. The completion of the assessment 
roll by that date was deemed essential by the court 
below, because the law required the assessors forth- 
with to cause notices to be published in three of the 
public newspapers of the city for twenty days, speci- 
fying a day at their expiration when they would meet 
and remain in session five days forthe purpose of re- 
viewing their assessments on the application of any 
one aggrieved. The requirement was designed to af- 
ford tax payers whose names were on the roll an op- 
portunity for the examination and correction of the 
assessment of their property. The assessment could 








not stand if they were deprived of that opportunity. 
But it isnot perceived why it might not be legalized 
and confirmed by the Legislature giving to them such 
opportunity after the time originally designated had 
expired. No just right of the tax payer would thereby 
be defeated. The assessment of the shares of the bank 
for the years 1876, 1877 and 1878 was held invalid for 
the reason stated, under the laws of the State, al. 
though from what we have said it would not be open 
to objection as being in conflict with the act of Con- 
gress. It is only in view of its invalidity for want of 
conformity to the laws of the State that the validating 
act becomes of importance. That act declares that 
the assessments contained in the assessment rolls of 
the wards of the city for the above years are “in all 
things legalized and confirmed, subject to the rights 
of the shareholders, or their personal representatives, 
in national or State banks which were located in said 
city, during those years, and the assessments against 
whom, by reason of their ownership of such shares, 
were collected by process of law, to claim a deduction 
from or cancellation of such assessments.” It required 
the assessors, within ten days after the passage of the 
act, to publish in the official papers of the city daily 
for three weeks, Sundays and holidays excepted, a no- 
tice to the stockholders that the assessors would be in 
attendance in their office in Albany for three weeks 
subsequent to the last day of publication of the no- 
tice, and hear applications for the deduction from the 
assessments of any amount which such stockholders 
or their personal representatives would have been en- 
titled to deduct under the law as it existed in the 
year when the assessment was placed on the roll, had 
such application then been made. And the act pro- 
vided that such shareholders, or any one representing 
them, might appear before the assessors and apply for 
a deduction orcancellation of the assessment upon any 
ground which would have been a legal one when the 
assessment was placed on the roll,and the assessors were 
empowered to grant such reduction or cancellationtas 
the shareholders would have been Jegally entitled to at 
that time. The act also made provision for the collec- 
tion and payment to the parties of the amount found 
to be due them, with interest. Itis difficult to see on 
what plausible ground the validity of this act can be 
questioned, unless the power of the Legislature to 
cure by legislative act any irregularities of the assess- 
ment be denied. Every right of the shareholder who 
had paid taxes on the assessment—and it does not ap- 
pear that there were any others—was secured. He 
could present any claim he might have fora reduction 
orcancellation of the assessment, and be heard re- 
specting it. He occupied the same position he would 
have held if the assessment of his shares had been 
placed on the assessment roll within the time required 
—that is, before the lst of September—and the oath 
annexed had been without any fault or omission in 
its averments. The plaintiff and the other share- 
holders were bound, as owners of property, to bear 
their just proportion of the public burdens, and if in 
ascertaining what that proportion should be, some 
steps in the proceeding were omitted which invali- 
dated the assessment, it would seem but just that the 
defect should be cured, if practicable, and the share- 
holders not be allowed to escape taxation, and thus 
entailthe burden they should bear upon other tax 
payers of the community. May 23,1887. Williams v. 
Board of Supervisors of Albany. Opinion by Field, J. 


——— NATIONAL BANK SsTOCK — UNIFORMITY — 
VALUATION—RULE OF ASSESSORS—RELIEF.— (1) The 
New York statute of April 23, 1866, ch. 761, providing 
for the taxation of shares of stock in national banks is 
in conflict with the act of Congress (Rev. St., § 5219) 
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prohibiting such taxation at a greater rate than is im- 
posed by the State upon other moneyed capital in the 
hands of individual citizens of such State, in so far as 
it does not permit a stockholder of a national bank to 
deduct the amount of his just debts from the assessed 
value of his stock, while the owner of all other taxable 
property is allowed to make this deduction; but the 
assessment made under this act, and without this de- 
duction is not invalid for that reason, unless the 
stockholder has shown the assessors what his just 
debts are, and has taken the requisite steps to have 
his assessment made out in accordance therewith. (2) 
The rule adopted by the board of assessors of the city 
of Albany, to assess all shares of stock in State and 
national banks in the city of Albany at par, without 
regard to the actual or market values, but making the 
requisite reduction for real estate owned by the banks, 
is not in conflict with the act of Congress providing 
that the taxation of shares of national banks, by au- 
thority of the State in which such institutions are 
situated, shall not be at a greater rate than upon other 
moneyed capital in the hands of individual citizens of 
such States. (3) Excessive assessments should be cor- 
rected by the course provided by law for such correc- 
tion, or Where over valuation has arisen from the 
adoption of a rule of appraisement which conflicts 
with a constitutional or statutory provision, by resort- 
ing to equity to enjoin the collection of the excess 
upon payment or tender of the amount due upona 
just valuation. To recover in this case the plaintiff 
was required to prove, under the decision when the 
case was first here, that ‘‘ the assessors habitually and 
intentionally, or by some rule prescribed by them- 
selves, or by some one whom they were bound to 
obey, assessed the shares of the national banks higher 
in proportion to their actual value than other moneyed 
capital generally.” The courtbelow specially found 
the negative of this; that the assessors did not, at any 
of the times in question, habitually or intentionally, 
or by any rule prescribed by themselves, or by any 
one whom they are bound to obey, thus assess the 
shares of national banks. The counsel for the plain- 
tiff insists however, notwithstanding this finding, that 
the inference of such habitual assessment at a higher 
rate follows from the findings that within the city of 
Albany there were nine banks, and that the actual 
value of the shares in all of them except one exceeded 
their par value, varying in that respect from ten to 
seventy per cent premium, and yet the value of all was 
assessed at par. Theactual value of shares of the Na- 
tional Albany Exchange Bank was thirty-five per 
cent above par, and the actual value of the shares of 
some of the other banks was above and some below 
that figure. The court found that the method pur- 
sued by the assessors was generally satisfactory to the 
owners of national bank stock in the city of Albany, 
with the exception of a few stockholders in the Na- 
tional Albany Exchange Bank, and that such method 
was pursued by the assessors with no purpose or in- 
tention of unduly assessing shares of national banks, 
but simply because it was thought by them to be the 
most satisfactory one to the owners of such property, 
and the best initself. A different method might have 
led to perplexing difficulties, owing to the great fluc- 
tuations to which shares in banking institutions are 
subject, their value depending very much on the skill 
and wisdom of the managers of those institutions. 
Intelligent men constantly differ in their estimate of 
the value of such property, and the stock market 
shows almost daily changes. Presumptively the nomi- 
nal value is the true value; any increase from profits 
going, in the natural course of things, to dividends to 
the stockholders. This method, applied to all banks, 
national and State, comes as near as practicable, con- 
sidering the nature of the property, to securing as be- 





tween them uniformity and equality of taxation; it 
cannot be considered as discriminating against either. 
Both are placed on the same footing. In Mercautile 
Nat. Bank of New York v. City of New York, re- 
cently decided, the court said: “ The main purpose of 
Congress in fixing limits to State taxation on invest- 
ments in the shares of national banks was to render it 
impossible for the State, in levying such a tax, tocre- 
ate and foster an unequal and unfriendly competition 
by favoring individuals orinstitutions carrying on a 
similar business and operations and investments of a 
like character. The language of the act of Congress is 
to be read in the light of this policy.”’ The method 
pursued could in no respect be considered as adopted 
in hostility to the national banks. It must sometimes 
place the estimated value of their shares below their 
real value, but such a result is not one of which the 
holders of national bank shares can complain. It 
must sometimes lead also to overvaluation of the 
shares; but if so, no ground is thereby furnished for 
the recovery of the taxes collected thereon. It is only 
where the assessment is wholly void, or void with re- 
spect to separable portions of the property, the 
amount collected on which is ascertainable, or where 
the assessment has been set aside as invalid, that an 
action at law will lie for the taxes paid, or for a por- 
tion thereof. Overvaluation of property is not a 
ground of action at law for the excess of taxes paid 
beyond what should have been levied upon a just val- 
uation. The courts cannot in such cases take upon 
themselves the functions of a revising or equal- 
izing board. Newman vy. Supervisors, 45 N. Y. 676- 
687; National Bank of Chemung v. Elmira, 53 id. 49- 
52; Bruecher v. Village of Port Chester, 101 id. 240- 
244; Lincoln v. Worcester, 8 Cush. 55-63; Hicks v. 
Westport, 150 Mass. 478; Balfour v. City of Portland, 
28 Fed. Rep. 728. In nearly all the States, probably in 
all of them, provision is made by law for the correc- 
tion of errors and irregularities of assessors in the as- 
sessment of property for the purposes of taxation. 
This is generally through boards of revision or equali- 
zation, asthey are often termed, with sometimes a 
right of appeal from their decision to the courts of 
law. They are established to carry into effect the gen- 
eral rule of equality and uniformity of taxation re- 
quired by constitutional or statutory provisions. Ab- 
solute equality and uniformity are seldom, if ever, at- 
tainable. The diversity of human judgments, and the 
uncertainty attending all human evidence, preclude 
the possibility of this attainment. Intelligent men 
differ as to the value of eveu the most common ob- 
jects before them—of animals, houses and lands in 
constant use. The most that can be expected from 
wise legislation is an approximation to this desirable 
end; and the requirement of equality and uniformity 
found in the Constitutions of some States is complied 
with when designed and manifest departures from the 
rule are avoided. To these boards of revision, by 
whatever name they may be called, the citizen must 
apply for relief against excessive and irregular taxa- 
tion, where the assessing oflicers had jurisdiction to 
assess the property. Their action is judicial in its 
character. They pass judgment on the value of the 
property, upon personal examination and evidence 
respecting it. Their action being judicial, their judg- 
ments in cases within their jurisdiction are not open 
to collateral attack. If not corrected by some of the 
modes pointed out by statute, they are conclusive, 
whatever errors may have been committed inthe as- 
sessment. As said in one of the cases cited, the 
money collected on such assessment cannot be recov- 
ered back in an action at law any more than money 
collected on an erroneous judgment of a court of com- 
petent jurisdiction before it is reversed. When the 
overvaluation of property has urisen from the adop- 
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tion of arule of appraisement which conflicts with a 
constitutional or statutory direction, and operates 
unequally, not merely on a single individual, but ona 
large class of individuals or corporations, a party ag- 
grieved may resort to acourt of equity to restrain the 
exaction of the excess, upon payment or tender of 
what is admitted tobe due. This was the course pur- 
sued and approved in Cummings v. National Bank, 
101 U. S. 153. In that case it appeared that the offi- 
cers of Lucas county, Ohio, charged with the valua- 
tion of property for the purposes of taxation, adopted 
a settled rule or system by which real estate was esti- 
mated at one-third of its true value, ordinary per- 
sonal property about the same, and moneyed capital 
at three-fifths of its true value. The State board of 
equalization of bank shares increased the valuation of 
them to their full value. Upon a bill brought 
by the Merchants’ National Bank of Toledo against 
the treasurer of the county in which the bank was es- 
tablished to enjoin him from collecting taxes assessed 
on the shares of the stockholders, payment of which 
was demanded of the bank under the law, it was held 
that the rule or principle of unequal valuation of the 
different classes of property for taxation adopted by 
the board of assessment was in conflict with the Con- 
stitution of Ohio, which declares that ‘‘laws shall be 
passed taxing by a uniform rule all moneys, credits, 
investments in bonds, stocks, joint-stock companies, 
or otherwise, and also all the real and personal prop- 
erty according to its true value in money,” and worked 
manifest injustice to the owners of shares in national 
banks; and that the bank was therefore entitled to 
the injunction against the collection of the illegal ex- 
cess, upon payment of the amount of the tax which 
was equal to that assessed on other property. That 
decision was rendered upon a disregard by the assess- 
ing officers of a rule prescribed by the Constitution of 
the State, but the same principle must apply when 
their action in assessing the shares of national banks 
is in disregard of the act of Congress. The plaintiff 
below did not think proper to resort to this method 
of obtaining relief, which would bave given him all he 
was entitled to, if in fact his shares were assessed at a 
greater rate than was assessed on other moneyed capi- 
tal, because of their illegal overvaluation. May 2, 1887. 
Stanley v. Board of Supervisors of Albany. Opinion by 
Field, J. 
ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CoMPROMISE—VALIDITY — FRAUD. — In an action 
against a railroad company for injuries caused by its 
negligence, a settlement for a grossly inadequate sum 
obtained by misrepresentations by the company that 
the plaintiff would be brought “into disgrace, and 
would get nothing in the end,”’ if she sued for the in- 
jury, and ata time when she was sick and nervous, 
and in great need of money, and repudiated by her 
the next day, held, no bar to an action for the injury. 
Advantage was taken of the loneliness, poverty and 
sickness of the plaintiff to make a settlement with her 
for a pitiful and insignificant sum. Her ignorance 
was also played upon by one in whom she relied and 
whom she trusted. He was employed because of his 
relationship and influence over her. There can be no 
doubt but the woman was imposed upon and wronged, 
and courts should not hesitate in such cases to speak 
plainly and give relief. The defendant cannot com- 
plain of the action of the court below. The jury were 
instructed in its behalf: ‘‘ If she was induced to make 
the settlement by reason of wanting money to buy 
medicines for her children, and made it understand- 
ingly, and without fraud or undue influence upon the 





part of those acting for the defendant inducing such 
settlement, then the settlement is binding upon 
her, and a bar to this action.”” Mich. Sup. Ct., Mays, 
1887. Stone v. Chicago & W. UM. Ry. Co. Opinion by 
Morse, J. 


COPYRIGHT — PIRACY — DIRECTORY.— The parties 
are the proprietors and publishers of rival ‘‘ society” 
directories, which purport to give the names and ad. 
dresses ofthose persons in New York city who are 
supposed to be people of fashion. The. complainant 
asserts that its copyright directory, ‘‘ The List,” is ip. 
fringed by the defendant’s directory, the “Social 
Register,” and has made a motion fora preliminary 
injunction. The question in the case is whether the 
defendant, in compiling his directory, has done so by 
his own original labor, or whether, in order to spare 
himself time and expense, he has copied the nameg 
and addresses given in the Social Register from the 
List. If he has copied any part of the complainant's 
book, he has infringed the copyright. He has no 
right to take, for the purposes of a rival publication, 
the results of the labor and expense incurred by the 
complainant, and thereby save himself the labor and 
expense of working out and arriving at these results 
by some independent road. Morris v. Ashbee, L. R., 
7 Eq. 34. It was held in Kelly v. Morris, L. R., 1 Eq, 
697, where the publication in controversy was a gen- 
eral directory, that the only legitimate use whicha 
subsequent compiler can make of a copyrighted direc- 
tory already published is for the purpose of verifying 
the correctness of the results reached by his own in- 
dependent efforts in obtaining information. In the 
latter case of Morris v. Wright, L. R.,5 Ch. App. 279, 
it was held that the subsequent compiler can usea 
directory previously published for the purpose of 
directing himself to the persons from whom such in- 
formation is obtained. No compiler of a book such as 
directories, guide-books, road-books, statistical tables, 
can acquire, by a copyright, a monopoly of the matter 
published; but the subsequent compiler must investi- 
gate for himself from the original sources of informa- 
tion which are open to all. It has been said that in 
the case of a road-book, he must count the mile-stones 
for himself, and in the case of a map of a newly-dis- 
covered island he must go through the whole process 
of triangulation, just as if he had never seen any for- 
mer map; and generally, he is not entitled to take 
one word of the information previously published 
without independently working out the matter for 
himself, and the only use he can legitimately make of 
a previous publication is to verify his own calculations 
and results when obtained. It is not necessary to 
adopt this statement unqualifiedly, but it is safe to 
say that the compiler of a general directory is not at 
liberty to copy any part, however small, of a previous 
directory, to save himself the trouble of collecting the 
materials from original sources. Otherwise, as the 
matter of rival publications of this kind is identical, 
there would be practically no copyright in such a book. 
It is not necessary or reasonable to apply so stricta 
rule to publications like the present. They are de- 
signed to provide a catalogue, in convenient form, of 
the names and addresses of a selected class of eligible 
persons. They are original to the extent that the 
selection is original. Their commercial value depends 
upon the judgment and knowledge of the author re- 
specting the social standing and society relations of a 
limited class of the general public. When the selection 
is made, each compiler must of necessity reproduce 
the same names and addresses, so far as the selections 
coincide, and must arrange them in alphabetical order. 
The law of copyright only requires the subsequent 
compiler to do for himself that which the first com- 
piler has done. The same sources of original informa- 
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tion are open toeach. Either of the present parties 
could lawfully use the general city directory to obtain 
the correct addresses of the selected persons; nor is it 
doubted that the defendant had the right to use the 
complainant's book for the purpose of verifying the 
orthography of the names, or the correctness of the 
addresses, of the persons selected. Butif the defend- 
ant has used the List to save himself the trouble of 
making an independent selection or classification of 
the persons whose names appear in the Social Register, 
although he may have done so only to a very limited 
extent, he has infringed the complainant’s copyright. 
Inacase like this, whena close resemblance is the 
necessary consequence of the use of common materi- 
als, the existence of the same errors in the two publica- 
tions affords one of the surest tests of copying. When 
itis shown that thirty-nine errors in complainant’s 
book, consisting of misprints, erroneous addresses, 
insertion of names of persons who never existed, and 
insertions of names of deceased persons, are repro. 
duced in the defendant’s book, although it was not 
published until more than a year after the complain- 
ant’s book was published, a strong presumptive case 
of piracy is made out. U. 8. Cir. Ct. 8S. D. New York, 
April 12, 1887. List Pub. Co. v. Keller. Opinion by 
Wallace, J. 


CORPORATIONS — SALE OF STOCK — IMPLIED WAR- 
RANTY.— One who sells certificates of stock in a cor- 
poration does not thereby impliedly warrant that the 
corporation by which they were issued is a corporation 
de jure. It issufficient, so far as any implied warranty 
is concerned, if they are issued by a corporation de 
facto. Ina case involving municipal bonds issued 
without statutory authority, and in speaking of the 
implied warranty in the sale of such securities, the 
Supreme Court of the United States, in the case of 
Otis v. Cullum, 92 U.S. 447, said: ‘* The seller is liable 
ex delicto for bad faith,and ex contractw there is an 
implied warranty on his part that they belong to him, 
and that they are not forgeries. Where there is no ex- 
press stipulation, thereis no liability beyond this. If 
the buyer desires special protection, he must take a 
guaranty.”” A less liberal rule clearly cannot be ap- 
plied to the sale and transfer of certificates of stock. 
It was held in the case of People’s Bank v. Kurtz, 99 
Penn. St. 344, as stated in the syllabus, that the vendor 
of a share of stock impliedly warrants that the same 
is issued by the duly-constituted officer of the com- 
pany, and that he does not impliedly warrant that 
such a share has not been fraudulently issued by the 
officers in excess of the charter limit. We have been 
unable to find any authority holding that the vendor 
of shares of stock impliedly warrants that the corpora- 
tion by which the certificates of stock were issued was 
acorporation de jure. Ind. Sup. Ct., May 24, 1887. 
Harter vy. Elzroth. Opinion by Zollars, C. J. 


CRIMINAL LAW — “SENDING’’ INDECENT LETTER. 
— Exception was taken to the refusal of the court to 
charge that there was no evideuce that the defendant 
did send or convey to Henrietta Conover the alleged 
writing or communication. To make the sending of 
such a communication indictable it must by the stat- 
ute be sent toa female. The indictmentcharges that 
it was sent to Mrs. Conover. Proof that it was sent 
to her in a legal sense is necessary to sustain the con- 
viction. The evidence tended to show that the com- 
munication was in the defendant’s handwriting. It is 
prefaced by these words: ‘‘ Soliloquy of Dame Con- 
over, Princess Consort of the Conover Hell, in Con- 
over-Dale, near Copper Hill, Hunterdon Co., N. J.” 
The communication contains indubitable evidence 
that the writer intended that it should be seen and 
read by Mrs. Conover. Every line of the writing 
evinces a fixed purpose to traduce, defame and insult 





her. The purpose of the writer could be fulfilled only 
by his offensive epithets being brought to the knowl- 
edge of the object of his malignity. Mrs. Conover 
resided with her husband at Copper Hill, near Rin- 
goes. The communication was inclosed ina sealed 
envolope directed to the husband, David Conover, 
Copper Hill post-office. The envelope had on it the 
post-office stamp, ‘‘ Lambertville, January 30, 1885.’’ 
Jonathan Conover, a son living at home, got the letter 
from the post-office at Copper Hill. David Conover, 
the husband, was sick at home at that time. The son 
brought the letter home, and handed it to his mother. 
She opened it, and read it to the members of the 
household. Inclosed in the same envelope was another 
communication addressed, ‘‘'To his Conovership, the 
Prince of the Conover Hell, near Copper Hill, Hunter- 
don Co., N. J., Greeting,’’ and intended for the hus- 
band. It had affixed to ita postscript: ‘“ P.S. Please 
hand the inclosed paper to your consort, Dame Con- 
over, the honored princess of your establishment.” 
The writing on which the indictment was founded, 
was intended for Mrs. Conover. It was sent to her 
husband, with a request that it should be handed to 
her. It was received and read by her. Was the com- 
munication ‘sent to” her, within the meaning of the 
statute? In Rex vy. Wagstaff, Russ. & R. 398, the 
indictment was on the statute 27 Geo. II, chap. 16, for 
sending a threatening letter to Richard Dennis. The 
letter was directed to Richard Dennis, and was drop- 
ped by the prisoner in the yard of the residence of 
Dennis. It was picked up by the wife of the prosecu- 
tor, who first read the letter herself, and then read it 
to herhusband. The judge instructed the jury that 
if the prisoner carried the letter and dropped it, 
‘*meaning that it should be conveyed to Dennis, and 
that he should be made acquainted with its contents,” 
the letter was sent within the meaning of the statute. 
The conviction was sustained. The judges thought a 
letter dropped near the prosecutor, with intent that it 
might reach him, wasa sending to him. In Lloyd’s 
case, which was an indictment for sending a letter to 
one Salway demanding money, the prisoner dropped 
the letter in the vestry-room which Salway frequented 
every Sunday, from whence the sexton had picked it 
up and delivered it tohim. Mr. Justice Yates, before 
whom the case was tried, reported to the court that 
‘‘it seemed to him to be very immaterial whether the 
letter was sent directly tothe prosecutor, or put into 
amore oblique course of conveyance, by which it 
might finally come to his hands.’’ The court in banc 
expressed no opinion on this point, the judgment 
being arrested on another ground. 2 East P. C. 1123. 
In Rex v. Paddle, Russ. & R. 484, the indictment 
charged the prisoner with sending a letter to William 
Kirby, threatening to burn the house of one Rodwell, 
and the stacks of hay, corn and grain of one Brook. 
Kirby received the letter by post, and it was com- 
municated very soon after to Rodwell and Brook. It 
was objected that it was indispensably necessary that 
the indictment should charge the sending of a 
threatening letter to the party threatened; whereas 
it was stated in the indictment, and appeared upon 
the evidence, that the letter was sent to a stranger, 
who might have destroyed the letter without the party 
threatened knowing any thing about it. The court in 
banc considered that the sending the letter to Kirby, 
as he was not threatened, was not within the statute, 
and on that account judgment was arrested, manifestly 
on the ground of a defect in the indictment; but the 
court intimated that if Kirby had delivered it to Rod- 
well or Brook, and the jury should think that the 
prisoner intended he should so deliver it, that would 
be a sending by the prisoner to Rodwell or Brook, and 
would support a charge to that effect. In Reg. v. 
Grimwade, 1 Denison, Cr. Cas. 31, reported also in 1 
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Car. & K. 502, the case was considered upon the second 
count of the indictment, which charged the prisoner 
with sending to one Brown aletter directed to Sir 
Joshua Rowley, threatening to burn the barn of 
Brown. At the trial it wcs proved that the letter was 
left by the prisoner at a gate in the public road near 
Sir J. Rowley’s house, directed to him as described in 
the indictment, and sealed. Having been found there 
by one of the witnesses, it was forwarded by him to 
Sir J. Rowley’s house, and there deposited in the 
steward’s room. There it was opened by the steward, 
who was authorized by Sir Joshua Rowley to open and 
read such letters. The steward, having opened and 
read it, did not deliver it to Sir Joshua Rowley, but 
handed it over to a constable, who afterward showed 
the letter to Brown and to Sir J. Rowley. The learned 
baron directed the jury to consider whether the pris- 
oner, in leaving the letter as before described, intended 
thatit should not only reach Sir Joshua Rowley, to 
whom it was directed, but that it also should reach 
Brown; and then, if they thought so, the learned baron 
was of opinion that it would be a sending to Brown, 
and then the prisoner might be found guilty upon the 
second count. The court affirmed the conviction on 
the ground that it was properly left to the jury to say 
whether the dropping was a sending. In all the cases 
I have found the principle is either affirmed or recog- 
nized, that under statutes similar to that under which 
this indictment was found, aletter is sent, within the 
meaning of the statute, when it is put in the course of 
transmission by the accused with the intent that it 
should reach the person to whom it is charged in the 
indictment to have been sent, provided that in fact it 
reaches such person. Jepson’s case, 2 East C. P. 1115; 
Heming’s case, id. 1116; Girdwood’s case, id. 1120, and 
1 Leach, 142; Queen v. Williams, 1 Cox Crim. Cas. 
16; Queen v. Carruthers, id. 138; Reg. v. Jones, 2 Car. 
& K. 398; 2Whart. Crim. Law, § 1666a. Nor is the 
effect of the decisions referred to impaired by the fact 
that they were made upon statutes which did not 
specifically require the letter to be sent to any particu- 
lar person; for by legal construction, such statutes are 
held to require that the letter should be sent to the 
person threatened, and the indictment thereunder 
must so allege. Rex v. Paddle, Russ. & R. 484. That 
the communication was inclosed in an envelope direc- 
ted to the husband cannot alter the case. The writer 
intended that it should come to the wife’s knowledge, 
and requested that it should be handed to her. When 
these communications were received, that the hus- 
band should have shown them to the wife, with a view 
to discover the writer, was from the character of the 
communications, natural and to beexpected. Where 
the criminal animus is exhibited, and the offender has 
taken such steps to carry it into effect as would prob- 
ably produce the result contemplated, the court should 
not resort to over-nice or strained constructions to 
shield the party from the consequences of a criminal 
act which in fact had been accomplished by the very 
means he selected. The judge properly refused to 
charge as requested. N. J. Sup. Ct., May 24, 1887. 
Larison v. State. Opinion by Depue, J. 
TRIAL — DEFENDANT'S PRESENCE.— In North 
Carolina, where a defendant indicted for a felony less 
than capital is under recognizance for his appearance, 
and presents himself when the trial begins, but before 
the verdict is rendered, voluntarily and on purpose 
absents himself by fleeing the court, he must be deemed 
to have waived his right to be present during the re- 
mainder of the trial; and on being recaptured, will 
not be entitled to be discharged, or to have a new trial, 
because he was so absent when the verdict was ren- 
dered. In such a case, if the defendant flee pending 











trial. The Constitution (art. 1, §§ 11-13), provides, 
in respect to persons charged with crime, that ‘in all 
criminal prosecutions, every man has the right to be 
informed of the accusation against him, and to con. 
front the accusers and witnesses with other testimony, 
and to have counsel for his defense; ’’ that he shall be 
put to answer a criminal charge only by “‘ indictment, 
presentment, or impeachment,”’ except in cases of 
petty misdemeanors; and that he ‘‘shall not be con- 
victed of any crime but by the unanimous verdict of 
a jury of good and lawful men, in open court.” These 
embrace all the provisions of the Constitution bearing 
upon the subject, and surely they cannot be reasonably 
interpreted to imply that it is essential that the party 
‘* put to answer any criminal charge”’ shall be con- 
tinuously present at his trial at all events. They do 
not have such meaning, in terms or effect. The just 
and reasonable implication is that the party accused 
of crime shall have fair opportunity to defend himself 
in all respects as allowed and secured by the principles 
of law, procedure, and statutory provisions applicable 
to and regulating criminal trials. While it is settled 
in this State that the prisoner has the right to be so 
present during his trial upon a charge fora felonious 
offense not capital, there is neither principle nor stat- 
ute nor judicial precedent that makes it essential that 
he shall be; norin our judgment, is there any com- 
mon principle of justice essential to the security of 
personal right, safety, and liberty that so requires. 
Unquestionably a party “put to answer any criminal 
charge”’ may plead guilty, or nolo contendere. In such 
cases he waives a trialaltogether. The law allows him 
to do so, presuming that he has capacity and intelli- 
gence to know and be advised as to his rights, and that 
he will not voluntarily refuse to make defense, if 
innocent. Thelaw in such cases will not compel him 
to make defense for himself, nor will it make defense 
for him. It will only afford him just opportunity to 
do so for himself, and he could not reasonably expect 
or ask more, nor is there any thing in the nature of 
personal safety or liberty that requires more. If the 
prisoner may thus waive his right to a trial altogether, 
why may he not waive his right to be present at his 
trial, if he shall for any cause see fit to do so? We can 
conceive of no just reason why he may not, especially 
when he is represented by counsel, as he has the right 
to be, who it is presumed, is fully advised by him, and 
can generally take care of his rights better than he 
could do himself. He may deem it of advantage to 
him not to be present, or it may be inconvenient for 
him to be. He may choose to rely upon the skill and 
judgment of his counsel, and expect that the court 
willsee that the trial is conducted according to law,as it 
will always do. He may do this, but the waiver should 
appear tothe satisfaction of the court, either expressly 
or by reasonable implication, from what he says or by 
his conduct. His counsel cannot waive his right for 
him. State v. Epps, 76N.C.55; State v. Paylor, 89 id. 
539; State v. Sheets, id. 543; Price v. State, 36 Miss. 
531; Fight v. State, 7 Ohio, 181; 28 Am. Dec. 626, aud 
numerous cases there cited. Generally, if not in all 
cases, the State will require the prisoner's presence 
when the judgment is entered; especially when the 
punishment to be imposed requires it. The court will 
always require the presence of the prisoner in court 
during the trial, as already indicated, if he be in close 
custody of the law, unless in case the prisoner ex- 
pressly himself, and not by counsel, waives his right 
to be present; but the court may require it, if it shall 
deem advisable to do so. When however the prisoner 
is not in close custody, but is only under recognizance 
for his appearance, the court will not begin a trial in 
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present. If however he be under recognizance for his 
appearance, is present when the trial begins, and after- 
ward pending it, he voluutarily and on purpose 
absents himself, as when he flees the court, he must 
be deemed to have waived his right to be present 
during the remainder of the trial, while he is so absent, 
and will not be entitled to be discharged, or to havea 
new trial, because he was so absent. In such case he 
has fair opportunity to be present; he stipulates, 
might and ought as matter of duty to be. If heis not, 
by the stringent, if not conclusive, implication, he 
consents to be and is voluntarily absent, and waives 
his right. He has no right to flee. He is bound not 
todoso. He flees at his peril, and is justly held to 
take the consequences of his unlawful conduct. It 
would savor of absurdity and positive injustice, where 
a party charged with crime thus flees, to allow him to 
take advantage of his own wrong, and obtain his dis- 
charge or a new trial. A party charged with a felony 
less than capital has the right to give bail, and be at 
large unless at the trial the court shall order him into 
close custody. In such cases,if the defendant flee 
pending the trial, the court is not bound to stop the 
trial, and discharge the jury, and thus give the de- 
feudant a new trial. To do so would compromise the 
dignity of the court, trifle with the administration of 
justice, and encourage guilty parties to escape. The 
defendant has no right, fundamental or otherwise, 
that renders such absurd practice and procedure 
necessary. It appears that the defendant in this case 
was not in close custody; that he was under recogni- 
zance for his appearance, and present when his trial 
began. In the course of the trial, when the jury were 
going into court to render their verdict, he fled the 
court, and was not present when it was received and 
entered by the court. The court properly held that 
this was not ground for a newtrial. In such a case, 
it might in its discretion grant anew trial for just 
cause, as when the defendant is ignorant and fright- 
ened, and is prompted by fear to flee, if it appear that 
he might have suffered prejudice by such flight. N.C. 
Sup. Ct., May 2, 1887. State v. Kelly, Opinion by 
Merrimon, J., Smith, C. J., dissenting. 


EVIDENCE — PARTY’S DECLARATIONS CONFIRMING 
HIS TESTIMONY.— The plaintiff was permitted to give 
in evidence her own declaration, made to third persons 
in the absence of the defendant, in her own favor, and 
not under oath. Those declarations are as to the very 
substance of her cause of action. They are mere 
repetitions to others of the alleged breach of contract 
by the defendant. But she was a competent witness 
in her own behalf, and was examined as such, and 
testified before the jury under the sanction of an oath, 
and subject to the cross-examination of her opponent, 
to whatever facts she had to relate. Why then should 
she be permitted to prove that she had told the same 
story to other persons out of court, and in the absence 
of the defendant? The declarations of a party in his 
own behalf are not evidence. Norule is clearer than 
this. Wecan perceive nothing in the declarations 
received in this case but the mere assertions made by 
the plaintiff as to the defendant’s breach of contract. 
They are her own statements of her cause of action to 
the witnesses, who simply repeat what she told them. 
Certainly she cannot do this. The learned court be- 
low thought they tended to show that her story was 
not of recent fabrication, and therefore were admis- 
sible upon the very exceptional and narrow ground 
upon which in certain peculiar circumstances a pre- 
vious statement nade by a witness may be given in 
evidence to corroborate his statement made on the 
trial. But the difficulty with the present case is that 
those exceptional circumstances are all wanting. 
Where it is important to know whether the statement 





made by a witness on the trial of a cause is of recent 
fabrication, it is sometimes competent to show that 
upon some former occasions, when there was no reason 
to suspect the motives, he stated the matter in the 
same way as upon thetrial. The subject is thus pre- 
sented in 1 Whart. Law Ev., par. 570: ‘‘ When a wit- 
ness is assailed on the ground that he narrated the 
facts differently on former occasions, it is ordinarily 
incompetent to sustain him by proof that on other 
occasions his statements were made in harmony with 
those made on the trial. * * * Onthe other hand, 
where the opposing case is that the witness testified 
under corrupt motives, or where the impeaching evi- 
dence goes to charge the witness with a recent fabri- 
cation of his testimony, it is but proper that such evi- 
dence should be rebutted. It has consequently been 
ruled that statements made by a witness corroborating 
his evidence upon the trial, such statements being 
uttered soon after the transaction in litigation, and at 
atime when the witness could not have been subjected 
to any disturbing influences, are competent, where 
proof has been offered to impeach him by showing 
that he had recently fabricated the narrative, or that 
he testified corruptly.” In the case of Craig v. Craig, 
5 Rawle, 91, Chief Justice Gibson discusses the matter 
at some length, and says: ‘ But statements by a wit- 
ness at another time, though admissible to contradict 
him, are not equally so toconfirm him. They are cer- 
tainly not receivable before his credibiiity has been 
assailed, but it is avexed question whether they may 
not be used to rebut evidence of self-contradiction by 
showing him to have been sometimes consistent.” 
After citing some authorities pro and con, and stating 
the rule as expressed by Starkie, Judge Gibson pro- 
ceeds: ‘* Adopting then the rule of Mr. Starkie, with 
its exeeption, that consonant declarations may be 
given in contradiction of evidence tending to show 
that the testimony at the bar is a fabrication of a 
recent date, and to show that the same statement was 
made before its ultimate effect on the question trying 
could have been foreseen, we come toan inquiry,” 
etc. In McKee v. Jones, 6 Penn. Stat. 425, Burnside, 
J., says: ‘* Statements by a witness at another time. 
though admissible to contradict, are not equally so to 
confirm him. This the general rule. But consonant 
declarations may be given in contradiction of evidence 
tending to show that the testimony at the bar isa 
fabrication of recent date, and to show that the same 
statement was made before its ultimate effect on the 
question trying could have been foreseen.”’ Tested 
by these considerations, it will be seen at once that 
the declarations in question are clearly incompetent. 
They were made almost immediately before the pres- 
ent suit was commenced, and contemporaneously 
therewith. They do not tend to show therefore that 
they were not a fabrication of recent date, but rather 
to confirm that theory, since they cannot rationally be 
dissociated from the plaintiff's immediately following 
action. Nor do they show that they same statements 
were made before their ultimate effect on the question 
trying could have been foreseen. On the contrary, 
they were madein such close connection with the 
bringing of the suit that they have much the appear- 
ance of being made for the very purpose of affecting 
the question to be tried, by making evidence in sup- 
port of the plaintiff's claim. It would be very danger- 
ous practice, in our opinion, to permit a party who is 
about to commence an action against another to go 
about making declarations to third persons as to the 
substance of his cause of action, and then, on the trial 
of that same actiou, to give those declarations in evi- 
dence for any purpose. Penn. Sup. Ct., May 23, 1887. 
Clever v. Hilberry. Opinion by Green, J. 
DECLARATIONS OF GRANTOR.— Evidence of a 
grantor’s declarations in disparagement of his title, 
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made while he was owner of the land and upon the 
land, introduced by a party claiming adversely to the 
grantee, cannot be explained or contradicted by evi- 
dence of such grantor’s declarations made on other 
occasions in behalf of the same title, whether the last 
declarations were made before or after the conveyance 
to the grantee. It was nota legal contradiction. It 
was uusworn evidence. The fallacy of the idea of 
allowing the testimony to be received consists in look- 
ing upon the former owner as a witness in the cause. 
The first declarations were made by him while stand- 
ing in a condition the same as if a party to the present 
suit. His admissions against his own title were of the 
same quality of evidence as if spoken by the plaintiff 
himself. If a man’s conversation in his favor be 
admitted against what he has said against his interest, 
then he would certainly be allowed to corroborate one 
statement by consistent statements made at other 
times, and no limit could be fixed in respect to such 
evidence. Opening the door so widely would lead to 
mischievous results. The question involved in the 
ruling does not appearto have received attention in 
our own State. It has been several times considered 
in Massachusetts, aud is there in each instance dis- 
posed of unfavorably to the plaintiff here. The case of 
Baxter v. Knowles, 12 Allen, 114, meets the point 
exactly, where it is said: ‘* The declarations of the de- 
fendant’s testator,from whom he claimed title,were not 
made admissible in his favor by the fact that his dec- 
larations at other times were given in evidence by the 
plaintiff as admissions.’’ Pickering v. Reynolds, 119 
Mass. 111, is also precisely in point. Me. Sup. Jud. 
Ct., March 8, 1887. Royal v. Chandler. Opinion by 
Peters, C. J. 





JUDGMENT — SETTING ASIDE — INSANE PERSON.— 
Where a judgment by default is taken against a per- 
son of unsound mind, presumably after due service of 
process, by a good-faith holder of a commercial note 
obtained by fraud and without consideration by the 
original payee, the judgment defendant never having 
been judicially declared of unsound mind, and the 
plaintiff having no knowledge thereof, it will be set 
aside, and the guardian or administrator let in to de- 
fend, by simply showing that the defendant was of un- 
sound mind when the note was executed and the judg- 
ment taken, and that it was without consideration. 
That the holder of the note and judgment plaintiff was 
an indorsee for value without notice does not alter the 
case. The maker of the note being at the time of un- 
sound mind, he had no capacity to bind himself by 
contract. A purchaser of commercial paper is affected 
with notice of the status of disability of the maker. 
That the note was purchased in good faith before ma- 
turity presents no obstacle toa disaffirmance in case 
the maker had not the mental capacity to bind him- 
self by contract, unless the note was originally taken 
in good faith upon a consideration which was reason- 
ably necessary for or actually beneficial to the maker. 
Baxter v. Earl of Portsmouth, 5 Barn. & C. 172: Dane 
v. Kirkwall, 8 Car. & P. 679; Seaver v. Phelps, 11 Pick. 
304; Boswell Insanity, § 290; Physio-Medical College 
v. Wilkinson, 108 Ind. 314. The protection of persons 
who are so unfortunate as to be bereft of reason, and 
incapable of managing their own estates, is of higher 
obligation, and an object more to be cherished by the 
courts, than is the protection of holders of commercial 
paper however innocent they may be. McClain v. 
Davis, supra; Moore v. Hershey, 90 Penn. St. 196; 
Wirebach v. First Nat. Bank, 97 id. 543; Van Patton 
v. Beals, 46 Iowa, 63; Mutual Life Ins. Co. v. Hunt, 79 
N. Y. 541; 1 Dan. Neg. Inst. §§ 209, 210; Hull’v. Louth, 
109Ind. 315; Boswell Insanity, §§ 300,301. There can 
be no contract unless there be a meeting of minds, 
and there can be no meeting of minds if one party has 











no mind which can meet the mind of the other. 1 
Pars. Notes & B. 149. Ind. Sup. Ct., May 24, 1887, 
Dickerson v. Davis. Opinion by Mitchell, J. 


——~—————— 


ANNUAL MEETING OF THE NEW YORK 
STATE BAR ASSOCIATION. 

MARTIN W. Cook, Esq., President of the New York 
State Bar Association, has ’appointed the following 
gentlemen a committee to make arrangements for its 
next annual meeting: 


Henry G. DANFORTH, - - - - Rochester. 
Hon. MatrtrHew HAte, - - - - - Albany. 
Hon. HAMILTON HARRIS, - - - - Albany. 
ALPHONSO T. CLEARWATER, - - - Kingston. 
Simon W. ROSENDALE, - - - - Albany. 
IrvInG BROWNE, - ~ - - - - Albany. 
ARTHUR L. ANDREWS, . - . - Albany. 
NIcHOLAS E. KERNAN, - - - - - Utica: 
CHARLES R. HALL, - - - - - Norwich. 

The meeting will be held in the Senate Chamber, 
Capitol, Albany, January 18 and 19, 1888. The bril- 


liant success of the last annual meeting of the Asso- 
ciation, and its rapidly increasing prosperity, give am- 
ple promise that the ensuing meeting will in every 
respect equal, if it does not exceed, its predeces- 
sors. 





NOTES. 

THE GROWTH OF CODIFICATION. — The American 
methods of legislation have gone far beyond the Eng. 
lish law in reducing rules of jurisprudence to statu- 
tory form. Our system seems to require written law. 
Even our organic law—the Constitution—owes much 
of its peculiar efficacy to the fact that it is a written 
Constitution. Our statutes share the same tendency. 
While the discussion of codification goes on, and its 
opponents conceive that they are preventing codifica- 
tion, the process of codifying goes steadily onin the 
multiplicity of special statutes and local efforts. The 
great schemes of doing it all at once seem to halt, but 
meanwhile, like crystallization, the process is seen to 
start into operation spontaneously, as it were, in 
every part of the mass. The law of municipal corpo- 
rations, so far as needed for the wants of a praticular 
city, isrecast every year for some city or other. The 
law of savings banks, the law of: insurance companies, 
the law of half a dozen other subjects, already shows 
the same movement. The desire for and apprecia- 
tion of such statutes outruns their growth. Who 
would be willing to give up the New York City Con- 
solidation Act? Very few, we imagine, if indeed any, 
who have any thing to do with business under it. 
Notwithstanding its futile and sometimes misleading 
duplication of general laws, merely for the sake of au 
idea] completeness, it is a great convenience, and al- 
though it gives rise to frequent questions of construc- 
tion, it settles and precludes a great many more. This 
process is continually necessitated by the increase of 
incongruous laws, which multiply faster than the pro- 
fession can master them. The materials for the revi- 
sory part of the work grow faster than the present ef- 
forts to meet it. All abstract discussions of the expe- 


diency of codification will sooner or later be super- 
seded by a sense of necessity; and the school of phil- 
osophers who declare it chimerical will be silenced by 
their own efforts here and there to aid or promote it. 
—New York Daily Register. 
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CURRENT TOPICS. 


ERE is more trouble in the sunny south. Hardly 
I have the echoes of the defiance of the Court 
of Appeals of Texas died away, when something 
‘fires another Troy.” On this occasion it is Colonel 
D. S. Troy, of Alabama, who is fired, but it is not 
“another Helen”? who does it. It is the introduction, 
at the last annual meeting of the Alabama State 
Bar Association, of a resolution approving the 
proposition for a uniform code of the law of com- 
mercial paper. Hereupon, Colonel Troy, who is 
evidently a confederate veteran, unforgetting, un- 
forgiving, unrepentent and unreconstructed, rises, 
and as reported in the pamphlet before us, makes 
ten distinct and separate speeches, long or short, 
in which he gets under the ‘‘segis,” in every few 
lines, the said ‘‘:egis” being the detestable doc- 
trine of State rights, and in which he utters such 
sentiments as the following: ‘‘The individual 
citizen who takes up arms, at the instance of the 
State of which he is a citizen, has the protecting 
wegis of the law thrown around him. That proposi- 
tion has been established by the results of the war. 
And thank God for it!” ‘If with the terrific 
extremes of passion, of ambition and greed and gain 
which controlled this country at the close of the 
great civil war, that gis was strong enough to pro- 
tect the citizens of the belligerent States from being 
declared by law traitors against the Federal gov- 
ernment of the United States, it will always be 
strong enough to do so in the future. The power of 
the Federal government to preserve its own life and 
enforce its authority throughout the land, and the 
power of the State, from its inherent sovereignty, 
to shield the citizen from becoming a traitor when 
the State itself resists the authority of the Federal 
government, are the great correlatives which under- 
lie the magnificent system of government and were 
iHustrated and made plain by the great civil war 
and its results. Who is it that exercises the func- 
tions of government in Alabama to-day? Why, it 
is the men who took up arms against the Federal 
government, and fought it most persistently. Who 
is under the ban in the State of Alabama? It is not 
those who in obedience to the command of Ala- 
bama, and under the protecting segis which the State 
throws around all of us, took up arms against the 
Federal government. The protecting «gis of the 
State is as vigorous with life to-day as it was twenty- 
five years ago. And recognizing this glorious prin- 
ciple of true home rule,” etc. ‘‘ When a citizen of 
the United States takes up arms at the call of the 
State, there is no power in this land that can hold 
him before any court as guilty of treason. He may 
be a belligerent and suffer all the horrors, as we 
did, of military conquest, but the individual citizen, 
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acting in obedience to the command of his State, is 
not a traitor.” W. L. Bragg: “ Will the gentleman 
pleasé refer me to any such statute of the United 
States which announces that determination.” D. 8. 
Troy: “No, the principle is not announced in any 
statute, it is founded on the action of the Federal 
authorities, when they did not dare to bring Jeffer- 
son Davis to trial for treason. It is a thing a thou- 
sand times stronger than a statute of the United 
States, and it springs from the fact that the people 
of the several States of the Union are unwilling to 
trust the Federal authorities with any such power. 
It rests on the love of home rule, an element of hu- 
man nature,” etc. ‘‘I did not mean to convey the 
idea that Captain Bragg has set forth, that all the 
follies and crimes which were committed after the 
close of the great civil war had been wiped out, or 
to convey any idea that the horror and detestation 
of them were not as great in my mind as it ever had 
been. But the wrongs done have gradually dis- 
appeared.” Colonel Troy wants to run for Congress, 
probably. After all this vaporing he came in and 
voted for the resolution, like a lamb. But the gal- 
lant colonel ought to know that he is talking non- 
sense. He should accept the true designation of 
what he did. He was a traitor to the best govern- 
ment on earth, without excuse, without pretext, ex- 
cept the pretext of perpetuating and extending the 
most monstrous of crimes against humanity and lib- 
erty. Whatever may be urged in extenuation for 
the common people, every officer of the army and 
navy, every statesman, every office-holder, and every 
lawyer, who had sworn to support the Constitution 
of the United States, and who took up arms against 
the government, was a traitor. Nothing but the 
magnanimity of the soldiers and statesmen of the 
north, and the weariness of bloodshed, and a 
christian spirit of forgiveness, and a longing for 
reconciliation and for the harmony and prosperity 
of the country, prevented Jefferson Davis and the 
other prominent leaders from expiating their detest- 
able crime on the scaffold. And now Colonel Troy, 
forgetting the true reasous for his present license 
of speech, talks big about the respectability of 
treason, and asserts that the war established the 
doctrine of State rights! As well might a pardoned 
murderer threaten new homicides. If he thinks as 
he talks he would better get up another rebellion, 
and observe how the leaders would be treated at 
the collapse of it. We are glad to see that Colonel 
Troy had all this sort of bluster to himself. The 
rest of the lawyers were evidently stunned by the 
audacity and overwhelmed by the volubility of the 
speaker, and finally called time on the discussion, 
The pamphlet contains papers on the Jurisdiction 
and Practice of the Probate Court in Alabama, by 
David T. Blakey, and the Inefficiency of Congress 
as a Legislative Body, by Hannis Taylor. 


The hot weather seems so to have debilitated some 
of our correspondents that they have no strength to 
sign their names. One of these feeble persons 
writes as follows: ‘‘In Wright v. Chapin, 104 N. 
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Y. 369, the learned judge says the opinion ex- 
pressed in Clark v. Davenport, 95 N. Y. 477, was 
only ‘a side blow put by way of argument.’ As 
side blows appear to be ‘ obiter,’ would it not be well 
for the judges to advise, in some way, when they 
intend to strike direct from the shoulder?” What 
can you expect, so long as law is made up of the 
dicta of the judges? 


Another correspondent, who does not favor us 
with his name, informs us that it was Opie, and not 
Turner, who said he mixed his paints with brains. 
At all events Turner ought to have said it, for he 
had more of the solvent at command. 


America, i. e., the United States, is the paradise 
of married women. Here is a touching decision, in 
Spear v. Hiles, 67 Wis. 350, an action for malicious 
prosecution, holding that where husband and wife 
were wrongfully arrested and jailed, and the hard- 
hearted jailer, according to the rules, kept them in 
separate cells, this may be considered in the award 
of damages. We should say so, decidedly; the idea 
of thus treating a timid, tender-hearted woman! 
We wonder however if the defendant ought not to 
have been allowed to show that she was in the 
habit of delivering Caudle lectures? 


In Penny v. Hanson, 18 Q. B. D. 478, Penny, 


known to his admirers as ‘‘ Neptune the Astrologer,” 
had been convicted of unlawfully pretending to 
tell fortunes and deceive and impose on one Khurt, 


and the conviction was affirmed. Against this 
magisterial conviction he appealed, but with no 
success. Denman, J., observed: ‘* Res ipsu loquitur, 
It is absurd to suggest that this man could have be- 
lieved in his ability to predict the fortunes of 
another by knowing the hour and place of his birth 
and the aspect of the stars at such time. We do 
not live in times when any sane man believes in 
such a power. I think the magistrate was right, 
and that there was an intention to deceive on the 
part of the appellant in professing his ability to tell 
the fortune of Khurt.” The Law Quarterly Review, 
says: ‘‘These words of Mr. Justice Denman should 
be noted by Mr. Lecky whenever he publishes an- 
other edition of his Jistory of Rationalism. They 
mark the fallof an old belief. It is certain that two 
centuries ago men of first-rate ability believed that 
fortunes could be foretold from the aspect of the 
stars. We may even doubt whether his lordship’s 
enlightenment does not mislead him as to the aver- 
age condition of modern belief. Not many years 
have passed since excellent persons believed in 
table-turning. Educated men have supposed that 
they could learn a good deal from what a child saw, 
or said he saw, in a crystal ball. The belief in 
astrology is more venerable, and certainly not more 
irrational, than the belief in the miracles at Lourdes. 
From a theoretical point of view Mr. Penny might 
have a good deal to say for himself; practically, it 
is no doubt desirable that Neptune the Astrologer 





and the like should be treated as the rogues which 


they are generally found to be by their dupes,” 
The Review need not have used the past tense in 
respect to table-turning. The ‘‘spiritualists” in 
this country to-day number millions—literally mil- 
lions—and “ seances” are regularly held all over the 
land, in which the deluded believers imagine them- 
selves in conversation with the spirits of dead friends, 
**Mind cure” and ‘‘ faith cure” are the latest craze. 
One of the exponents of these ridiculous fantasies, 
a woman, issues a pamphlet entitled “ Personified 
Unthinkables.” Another one, still a woman, makes 
a larger income at the cultured ‘‘Hub” than the 
president of the United States, and writes that to 
deny her miraculous power is to commit the unpar- 
donable sin. Most of the disciples of these hum- 
bugs are women. It is not many years since the 
‘*blue glass” craze died out. Railway statistics 
show that travel on Friday is very much Jess than 
on any other day in the week—attributable, beyond 
question, to the superstition about the unlucky day. 
Superstition is common; it has simply lost its power 
to persecute for disbelief. 
ireaeniagpensitti 


NOTES OF CASES. 


N Milton v. State, Texas Court of Appeals, March 
12, 1887, it was held that an attempt to commit 
rape by means of the use of chloroform comes within 
the meaning of fraud, and cannot be construed to 
be force. The court said: ‘* The charge in the in- 
dictment is an assault with intent to commit rape 
by means of force alone. It is very clearly shown 
by the evidence that the means used to accomplish 
the intended crime was fraud, and not force. It 
was by means of the use of chloroform upon the 
sleeping woman that the rape was attempted, and 
intended to be accomplished. Such a means comes 
within the meaning of ‘fraud,’ as defined by the 
statute, and cannot be construed to be force. Penal 
Code, arts. 529-531. The court in its charge prop- 
erly limited the jury to a consideration of the offense 
charged in the indictment; that 1s, an assault with 
intent to commit rape by means of force. There is 
not sufficient evidence to warrant a conviction for 
the offense charged in the indictment; and although 
the evidence is amply sufficient to sustain a convic- 
tion for the offense of an attempt to commit rape by 
means of fraud, this conviction cannot stand, be- 
cause the indictment does not allege such offense. 
It is not competent to indict for an assault with 
intent to rape, and convict upon evidence establish- 
ing an attempt to rape by fraud. An assault with 
intent to rape can only be established by proof of 
force, or attempted force. This offense cannot be 
committed by means of threats or fraud. The 
offense of an attempt to commit rape may however 
be committed by the use of such means, Burney v. 
State, 21 Tex. App. 565.” What technical nonsense! 


In Texas P. Ry. Co. v. Richards, Texas Supreme 
Court, May 30, 1887, it was held that a statute of one 
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State, by which aright of action for personal injuries 
survives, will not be enforced by the courts of another 
State, where the common law, by which such cause 
of action dies with the person is unchanged, The 
court said: ‘*There are three classes of cases in 
which the question may arise as to whether a right 
given solely by the statutes of one State will be 
enforced in the courts of another. (1) Cases in 
which aright given by the statute of one State is 
sought to be enforced in the court of another, in 
which laws exist giving a like right under the same 
facts; and in this class of cases, while there is some 
conflict of decision, it seems to be generally held 
that courts of the latter State will recognize and 
enforce the right given by the statutes of another 
State. Dennick v. Ruilroad Co., 103 U. S. eg 
Boyce Railroad Co., 63 lowa, 72, Leonard v. Naviga- 
tion Co., 84 N. Y. 48. The facts of the case before 
us do not bring it within this rule, and it becomes 
necessary to consider what, if any, qualifications 
ought to be made to it. (2) When facts transpire 
in a State whose laws give no right of action upon 
them, and an action based on those facts is brought 
in another State under whose laws a right of action 
would exist had the facts transpired within its juris- 
diction. In this class of cases it is held that no ac- 
tion can be maintained. Within this class fall the 
following cases: Willis v. Railroad Co., 61 Tex. 432; 
Whitford v. Railroad Co., 23 N.Y. 465; Needham v. 
Railroad Co, 88 Vt. 295; State v. Railroad Co., 45 
Md. 41; Le Forest v. Tolman, 117 Mass. 109. (3) 
Cases in which a right of action given by the stat- 
utes of one State is sought to be enforced in a State 
whose laws deny the right given by the statutes of 
another; and in this class of cases it would seem 
necessarily to follow that the courts of the State 
in which the action is brought would be compelled 
to follow the law of the State in which it sits, whose 
laws only it has the power to enforce. This would 
seem to be true whether the law of such State 
affected the right or only the remedy. We know 
of no rule of law which would authorize a court of 
this State to give effect to the laws of another State 
conferring such right as is claimed in this case, 
when the laws of this State declare that the same 
facts, transpiring here, as are made the basis of the 
appellee’s claim, could confer no right whatever to 
the relief sought. The most liberal State comity 
cannot, in reference to such a matter as that before 
us, require our State to enforce the laws of another 
when in conflict with its own law.” See Davis v. N. 
Y. & N. E. R. Co., 143 Mass. 301; S. C., 35 Alb. L. 
Jour.; 58 Am. Rep. 188, and note, 143. 


In Price v. Supreme Lodge Knights of Honor, Texas 
Supreme Court, it was held that the assignment by 
one of an insurance policy issued upon his own life 
to his cousin who lives with him as an adult male 
member of his family, and is independent of the 
insured for employment and support, upon an agree- 
ment by the assignee to pay the assessments neces- 
sary to keep the policy in force, is void. The court 





said: ‘Tt is almost universally conceded that poli- 
cies procured by persons having no interest in the 
life of the insured are void at common law, as 
against public policy. The policyholder has noth- 
ing to lose for which he can claim indemnity; on 
the contrary, his interest is in early death of the 
insured. When that occurs he ceases to pay pre- 
miums, and receives the amount of the policy. This 
creates a temptation to destroy human life, and the 
common law forbids the contract. These are the 
grounds uponwhich such policies are held to be 
void. Are they applicable to a case where the 
policy is first taken out by the person whose life is 
insured, and then transferred by him to one who 
has no interest in his life? It is pretty generally 
held that if a person effects insurance upon his own 
life, and in pursuance of a previous agreement, 
immediately, and without consideration, transfers 
the policy to one who has has no interest in his life, 
but who agrees to pay the premium upon the policy, 
it will be void. Swick v. Ins. Co.. 2 Dill. 160; 
Stevens v. Warren,101 Mass. 564; Mowry v. Ins. Co., 
9 R. T. 346. And it has been held by the Supreme 
Court of the United States that a transfer would not 
be enforced under such circumstances, though the 
insured were indebted to the assignee in a small 
sum disproportionate to the amount of insurance on 
his life; but the policy would be deemed security 
for the debt, and such advances as might afterward 
be made on account of it. Cammack v. Lewis, 15 
Wall. 643. Is there such difference between the 
principles upon which these decisions rest, and 
those applicable to the sale of a policy already pro 
cured to an assignee having no interest in the as 
sured, as to make the latter lawful, while a policy 
procured without interest, and an assignment in 
pursuance of a previous agreement, are held invalid? 
The Supreme Court of the United States, in the case 
of Warnock v. Davis, 104 U.S. 775, says it cannot see 
any such difference; and proceeding upon this view, 
many of the State courts have held such assign- 
ments void, or treated the assigned policies as mere 
securities for the moneys actually advanced by the 
assignee. Ins. Co. v. Hazzard, 41 Ind. 116; Ins. Co. 
v. Sefton, 53 Ind. 380; Ins. Co. v. Sturges, 18 Kan. 
93; (Gilbert v. Moose, 104 Penn. St. 74; Basye v. 
Adams, 81 Ky. 368. This too is the conclusion to 
which many eminent text writers have arrived. 
May Ins., § 398 ; Greenh. Pub. Pol. 288. On the 
contrary, the courts of several States have held such 
assignments valid, though the assignee could not 
have taken out for his own benefit an original policy 
upon the life of the assignor. Clark v. Allen, 11 
R. I. 489; Mareus v. ns. Co., 68 N. Y. 625; Clark 
v. Durand, 12 Wis. 223; Ins. Co. v. Allen, 138 Mass. 
24. We think those decisions which hold these 
assignments invalid are based upon the more satis 
factory reasoning. When the policy is transferred 
it becomes the property of the assignee. He is sub- 
ject to all the obligations imposed by it, and entitled 
to all its benefits. He becomes the holder of a 
policy upon the life of a person whose early death 
will bring him pecuniary advantage. The tempta- 
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tion to bring about this death presents itself as 
strongly to him as to a party who originally effects 
insurance for his own benefit upon the life of 
another. Public policy removes the temptation to 
take human life, and it cannot matter how that 
temptation is brought about. If by reason of a 
contract between two persons, the one is tempted by 
pecuniary interest to destroy the other, the form of 
the contract is of no importance in testing its in- 
validity. The law looks to the substance of the 
matter — the relation which the parties will bear to 
each other after the contract is executed; and if its 
natural effect is to encourage crime, it will be 
avoided, no matter in what shape it may be pre- 
sented. Those courts holding a contrary view say 
that a policy of insurance is a chose in action, and 
the owner may dispose of it as he pleases. But 
when it is asserted that the owner of property may 
dispose of it at his pleasure, the assertion must be 
taken with the qualification that he does not thereby 
violate any provisions of law, or contravene public 
policy. It is further said, that because a contract is 
speculation, though human life be the subject of the 
speculation, it is not necessarily invalid; for in- 
stance, it Is not unlawful to transfer an annuity, or 
an estate in remainder after a life-estate. If this 
reasoning be good, it would validate a policy taken 
by one having no interest in the life insured, as well 
as an assignment of a policy to such a person, for it 
is not unlawful to grant or create an annuity, or an 
estate in remainder after a life-estate, any more than 
it is to transfer one of these after it is created. 
Yet wager policies are almost universally held void, 
while annuities are sustained. Why this should be 
it is not necessary to discuss. It is sufficient that 
no analogy drawn from annuities or life-estates can 
be used to uphold policies procured in violation of 
public policy, and hence no such analogy of this 
kind can sustain an assignment of the same charac- 
ter.” See Bloomington Mut. Life Ins Co. v. Blue, 35 
Alb. L. Jour, 442. 


—+_____ 


FUTURE DAMAGES. 
I. 


N actions ex delicto, when future damages may and 
when they must be recovered, if recovered at all, 
presents a question that has not been at all times 
satisfactorily answered by the authorities if principle 
is to be the guide. 

The determination of this question whether future 
damages must be recovered becomes important when 
the statute of limitations or the doctrine against 
dividing a cause of action is invoked as a defense. 

We will first discuss the question whether and when 
a subsequent action may be brought to recover future 
damages. The cases all seem to agree that if the act 
which ultimately causes the future damages is a wrong 
in and of itself, and if actionable immediately and 
irrespective of the damages which flow from it, then 
a recovery of even the slightest damages will consti- 
tute an absolute bar to any further recovery, even 
though the future damages have occurred, since the 
judgment in the first suit, and could not have been 
foreseen. On this point we find practically no con- 
flict. Nat.Copper Co. v. Minnesota Mining Co., 57 Mich. 





83; S. C., 58 Am. Rep. 333; S. C., 32 Alb. L. J. 227; Wil- 
liams v. Pomeroy Coal Co., 47 Ohio St. 583; Kansas Pa- 
cific Railway v. Mihlman, 17 Kan. 224; S. C., 4 Cent. 
L. J. 108; Cumberland v. Hutchins, 65 Me. 140, and cases 
cited; Clegg v. Dearden, 12 Q. B. 576; City of North 
Vernon v. Voegler (Ind. Sup. Ct.), 25 Am. Law Reg. 
101; Fowler v. New Haven, ete., 112 Mass. 334; Execu- 
tors of Lord v. Carbon ron Mf’y. Co., 6 Atlantic Rep. 
812. This is too elementary to justify the collating of 
any more cases on the point. The foregoing are cited 
because they are all important authorities on this 
general subject. These cases all rest upon solid rock. 
They are founded upon the manifest but often ignored 
distinction between damages and injury. Both must 
concur to give a cause of action. It is true that in 
some cases the mere absence of proof of damages will 
not affect the action, an injury for which the law af- 
fords redress having been established; but in such 
cases the law preswmes that at least nominal damages 
have been inflicted. Therefore the cases which are 
apparently, are not really exceptions to this rule. In 
no case has this distinction, and its importance in the 
determination of the question we are considering, 
been so clearly, so succinctly and yet so exhaustively 
discussed_as in City of North Vernon v. Voegler, supra. 
Elliott, J. (and his name is a guaranty that the views 
expressed are sound), says: ‘‘ There is a material dis- 
tinction between damages and injury. Damages are 
allowed as an indemnity to the person who suffers loss 
or harm from the injury. The word ‘injury ’ denotes 
the illegal act, the term ‘damages’ means the sum re- 
coverable asamends for the wrong. The words are 
sometimes used as synonymous terms, but they are in 
strictness words of widely different meaning. There 
is more than a mere verbal difference in their mean- 
ing, for they describe essentially different things. The 
law has always recognized a difference between the 
things described, for it is often declared that no action 
will lie because the act is damnwm adbsque injuria. In 
every valid cause of action two elements must be 
present, the injury and the damages. The one is the 
jegal wrong whichis to be redressed; the other the 
scale or measure of the recovery. As there may be 
damages without an injury so there may be an injury 
without damages. Ithas been many times said that 
no action will lie because the injury produced no 
damages, or as the law phrase runs, the wrong is 
injuria sine damno. The distinction between injury 
and damages is an important one in this instance, and 
for this reason we have been careful to mark the dif- 
ference and enforce our statement by references to 
authorities, although the principle isa rudimentary 
one. The distinction is important for the reason that 
the law is that fresh damages without afresh injury 
will not authorize a second or subsequent action.”’ 
Let us now examine the authorities. Probably the 
most valuable decision on this subject is Nat. Copper 
Co. v. Minnesota Mining Co., supra. The eminent 
jurist who wrote the opinion in this case discusses the 
question with that grasp of first principles which is 
the distinguished ‘‘ ear mark” of all of his decisions. 
The facts so faras they are important to an under- 
standing of the decision were as follows: Plaintiff 
and defendant owned adjacent mines. Plaintiff, in 
carrying on its mining operations, did not excavate 
up to the dividing line between the two mines, but 
left standing between them a wall of rock about fifteen 
feet thick, on the other hand the defendant, not only 
left no such wall, but actually trespassed on the 
plaintiff's property, and broke through this wall into 
the plaintiffs mine. This was in 1869. Subsequently 
and in 1882 water flowed through this opening from the 
defendants mine into the mine of the plaintiff. An 
action was brought to recover the damages sustained 
thereby, and the defendant relied on the two years 
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statute of limitation asa bar, claiming that the cause 
of action was for the original trespass and not for the 
subsequent flooding of the mine which constituted 
only an element of damages; that these damages were 
so connected with the original trespass and so depen- 
ded thereon, that they did not constitute an inde- 
pendent cause of action. The Supreme Court unani- 
mously concurred in this view, holding that the stat- 
ute of limitations barred the right to recover the 
damages sued for. The whole opinion should be care- 
fully read; but some portions deserve especial notice. 
The learned chief justice says: ‘The case before us 
was one of admitted trespass, from which immediate 
damage resulted. Had suit been brought at that time 
all the natural and probable damages to result from 
the wrongful act would have been taken into account, 
and the plaintiff would have recovered for it. But 
there was no continuous trespass from that time on. 
The defendant had built no structure on the plain- 
tiff’s premises, was occupying no part of them with 
any thing it had placed there, and was in no way in- 
terrupting the plaintiff's occupation or enjoyment. All 
it had left there was a hole in the wall. But there is 
no analogy between leaving a hole in the wall on ane 
other’s premises and leaving houses or other obstruc- 
tions there to incumber or hinder his occupation. The 
physical hindrances are a continuance of the original 
wrongful force, but the hole is only the consequence of a 
wrongful force which ceased to operate the moment it 
was made.’ The words italicised clearly express a 
distinction which will be referred to hereafter. The 
chief justice continues: ‘‘If therefore the plaintiff 
had brought suit more than two years after the origi- 
nal trespass, and before the flooding of its mine by 
water flowing through the opening had begun, and if 
the statute of limitations had been pleaded, there 
could have been no recovery. The action for the origi- 
nal wrong would then have been barred, and there 
had been no repetition of the injury in the meantime 
to give a new cause of action. The mere continuance 
of the opening in the wall could not bea continuous 
trespass. Lloyd v. Wigney, 6 Bing. 489. 

“The right of action, if any, for which the plaintiff 
can complain must therefore arise from the flowing 
itself, as a wrongful act, there being no longer any ac- 
tionfor the original breaking, and no continuous acts 
of wrong from that time until the flowing began. But 
damage alone does not give a right of action. The 
wrong then must be found in leaving the opening un- 
closed and leaving the water to flow through. It must 
therefore rest upon an obligation on the part of the 
defendant, either to close the opening, because per- 
sons for whose acts it was responsible had made it, or 
to restrain water which had collected on its own 
premises from flowing upon the premises of the plain- 
tiff to his injury. The latter seems to be the ground 
upon whieh the plaintiff chiefly relles for a recovery. 
In the argument made for the plaintiff in this court, 
stress is laid upon the fact that the damage which has 
actually resulted from the flowing could not have been 
anticipated at the time of the original trespass, and 
therefore could not then have been recovered for. 
This consideration it is urged ought to be decisive. 
But while we agree that it is to be considered in the 
case for what it is worth, it is by no means neces- 
sarily conclusive. The plaintiff must fix some distinct 
wrong upon the defendant within the period of stat- 
utory limitation, or the action must fail; and there is 
no such wrong in this case, unless the failure to pre- 
vent the flowing constitutes one. The original act of 
wrong is no more in question now, after having been 
barred by the statute, than it would have been if 
damages had been recovered or settled for amicably.” 
To same effect are Clegg v. Dearden, 12 Q. B. 576; 





Williams v. Pomeroy Coal Co., 37 Ohio St. 583; and 
Kansas Pucific Railway Co. v. Mihlman, 17 Kan. 224, 
In the first case Lord Denman said: ‘“ The gist of the 
action as stated in the declaration, is the keeping open 
and unfilled up of an aperture and excavation made 
by the defendant into the plaintiff's mines. By the 
custom the defendant was entitled to excavate up to 
the boundary of his mine without leaving any barrier, 
and the cause of action therefore is the not filling up 
of the excavation made by him on the plaintiff's side 
of the boundary and within their mine. It is not as 
in the case of Holmes v. Wilson, 10 Ad. & El. 503, a 
continuing of something wrongfully placed by the de- 
fendant upon the premises of the plaintiff. Nor is it 
a continuing of something placed upon the land of a 
third person to the nuisance of the plaintiff, as in the 
case of Thompson v. Gibson, 7 Mees. & W. 455. There 
is a legal obligation to discontinue a trespass or remove 
a nuisance, but no such obligation upon a trespasser, 
to replace what he has pulled down or destroyed upon 
the land of another, though he is liable in an action of 
trespass, to compensate in damages for the loss sus- 
tained. The defendant having made an excavation 
and aperture in the plaintiff's land was liable in an 
action of trespass, but no cause of action arises from 
his omitting to re-enter the plaintiffs’ land and fill up 
the excavation.’’ The case of Kansas Pacific Railway 
v. Mihlman, is very similar to these two cases already 
referred to. The question did not arise under a plea 
of the statute of limitations, but that does not affect 
the case as an authority on this point. It will be an 
artificial aud unnecessary distinction to make to dis- 
cuss these Cases in two separate classes, based upon 
the mere fact, that in one class future damages were 
claimed to be outlawed, and in the other that a re- 
covery had already been had for the wrong from 
which such future damages subsequently flowed. 
When the future damages areso connected with the 
original wrong, that no cause of action can be pre- 
dicated upon them alone, then the cause of action is 
gone, and such damages cannot berecovered, whether 
the cause of action is outlawed or there has been a re- 
covery of some damages because of such wrong. In 
the case last cited, the defendant had constructed a 
ditch on the property of the plaintiff, and damages 
because of the trespass had been recovered. Subse- 
quently another action was brought to recover the 
damages resulting from such ditch, accruing after the 
first suit, and which could not have been foreseen. 
The court held that the first recovery constituted a 
complete bar to the action, saying: ‘‘On the other 
hand, as we have already stated, where the original 
act is unlawful and an invasion of the plaintiff's rights, 
the cause of action dates from the act, and a new cause 
does not arise from new damages resulting therefrom. 
* * * Counsel here would make the gist of the 
action the continuance of the ditch, as there the con- 
tinuance of the excavation; but the fact is, the wrong 
was done when the ditch was dug, and an omission to 
re-enter and fill up the ditch was a breach of no legal 
duty. There are cases in which the original is con- 
sidered asa continuing act, and daily gives rise toa 
new cause of action. Where one creates a nuisance 
and permits it to remain, so long as it remains it is 
treated as a continuing wrong and giving rise over and 
over again to causes of action. But the principle upon 
which one is charged as a continuing wrong-doer is 
that he has a legal right, and is under a legal duty to 
terminate the cause of the injury. Asto any thing upon 
his own land, a party hasa right to control and re- 
move it, and if it isso much of an injury to his neigh- 
bor’s rights as to amount to a nuisance, he is under a 
legal obligation to do so, but as to that upon his neigh- 
bor’s land he has no such right and is under no such 
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duty.’ It is apparent from this and other portions of 
the opinion, that the court would have reached the 
same result, if the trespass had been the erection of a 
structure on the premises of the plaintiff. This is 
opposed to the cases of Holmes y. Wilson, 10 A. & E. 
503; Cumberland v. Hutchins, 65 Me. 140, and similar 
cases. The court in Kansas Pacific Railw-y v. Mihl- 
man, say furtheron this point: ‘It is true the books 
speak of such a thing as a continuing trespass. In1 
Addison Torts, 352, it is said that if aman throws 
a heapof stones or builds a wall or plants posts 
or rails On his neighbor's land, and then leaves them, 
an action willlie against him for trespass, and the 
right to sue will continue from day to day, until the 
incumbrance is removed. And in the case of Holmes 
v. Wilson, 37 Eng. C. L. 273 or 10 A. & E. 503, it ap- 
peared that the trustees of a turnpike, to support it 
built buttresses on the plaintiff's land. He brought an 
action and recovered for the trespass. He then notified 
them to remove the buttresses. Failing todo so he 
sued again, and it was held that the action would lie. 
It seems to us very doubtful whether this ruling can 
be sustained upon principle. * * * If the company 
had entered to fill up the ditches could not Mihlman 
have maintained his action for that asatrespass? It 
seems so to us unquestionably. And it seems that the 
rule would be the same in case of such trespass as 
suggested in Addison, as the building of a wall or the 
heaping up of a pile of stones. Hence we doubt the 
doctrine as stated by him and as decided in Holmes v. 
Wilson.”’ If the trespass isa continuing one then a 
recovery must be limited to the damages which have 
already been sustained, and the first action is no bar 
to the second, nor that to a third and so on, so long as 
the trespass continues. Each day's continuance of 
the trespass gives a new and independent action. 
Therefore the expiration of a period of time since the 
inception of the trespass, sufficient to bar a recovery 
for that trespass, will not bar the right to recovery of 
future damages resulting from the continuance of such 
trespass, provided the damages flow from a trespass 
that has not become outlawed. The cases that sus- 
tain this doctrine are Holmes v. Wilson, 10 Ad. & FI. 
503; Cumberland, etc., v. Hutchings, 65 Me. 140; Adams 
v. Railroad Co., 18 Minn. 260; Troy v. Railroad Co., 
23 N. H. 83; Uline v. N. Y. C. & H. R. R. Co., 101 N. 
Y. 98; Anderson R. R. Co. v. Kernodle, 54 Ind. 314; 
Esty v. Baker, 48 Me. 495; Russell v. Brown, 63 id. 
203; Bowyer v. Cook, 4M. S. & L. 236; Ford v. C. & 
N. N. R. Co., 14 Miss. 609; Carl v. S. & F. L. R. Co., 
46 Wis. 625; Blesch v. C. & N. W. R. Co., 43 id. 183; 
Thompson v. Morris Canal & Banking Co., 17 N. J. L. 
480. In Holmes v. Wilson, it appeared that a turnpike 
company had built buttresses on plaintiffs’ land for 
the support of itsroad. Plaintiff recovered damages 
for the trespass. A second action having been brought 
a recovery in the first was relied on asa defense. The 
court held that it established no defense to the action 
which was to recover damages fora subsequent tres- 
pass, each day’s continuance of the structnre unlaw- 
fully on plaintiff's land constituting a distinct and in- 
dependent trespass, for which a new action would lie. 
So in Cumberland, etc., v. Hutchins, the proof showed 
that the defendant had wrongfully filled up a canal. 
It was held that he was under a legal obligation to re- 
move the obstruction, and that every day he suffered 
it to remain he was guilty of a new trespass, and there- 
fore a recovery was not a bar to an action for future 
damages. This distinction is recognized in Nat. Cop- 
per Co. v. Minnesota Mining Co., and Kansas Pacific 
Railway v. Mihiman. But in this last case the court 
intimated that it did not consider the mere omission 
to remove a structure placed on the land of another 
as acontinuing trespass, for the reason that the tres- 
passer had no right to enter and remove his erection. 





The court said with reference to Holmes vy. Wilson, 10 
A. & E. 505, that the plaintiff should have recovered 
in the first action as damages the expense of remoyv- 
ing the structure, and that that should bar his right to 
maintain a further action, because of its maintenance. 
In the first case, Nat. Copper Co. v. Minnesota Mining 
Co., the chief justice says on this point after referring 
to the authorities: ‘The principle of decision in all 
these cases is clear and not open to question. In each 
of them there wasan original wrong, but there was 
also a persistency in the wrong from day to day. The 
plaintiff's possession was continually invaded and his 
rights to the exclusive occupation and enjoyment of 
his freehold continually encroached upon and limited. 
Each day therefore the plaintiff suffered a new wrong, 
but no single suit could be made to embrace prospec- 
tive damages, for the reason that future persistency in 
the wrong could not be legally assumed.”’ The eminent 
jurist's reason for this doctrine is not a very satisfac- 
tory one. The writer would suggest that no single 
suit could be made to embrace prospective damages, 
“ because the damages which would be sustained by 
the continuance of the trespass the next day, are to 
be assessed in a new action, which the new wrong gives 
to the plaintiff, and it would be grossly unjust, even as 
against the wrong-doer, to compel him to pay the same 
damagestwice. The writeralso desires toenter now 
and here his protest against the reasoning and doctrine 
of many of the cases based upon the permanencu of 
the thing which causes the future damage. In Cumber- 
land, etc., v. Hutchings, the court recognized and fol- 
lowed the distinction repeated in Kansas Pacific 
Railway Co. v. Mihlman, between the mere excavation 
of a ditch, on the premises of another and the plac- 
ing of something thereon. The injury complained of 
was the filling up of acanal. The court said: “The 
doctrine of all the cases is, that a recovery of damages 
for the erection of a building or other structure on avn- 
other’s land does not operate asa purchase of the right 
to have it remain there, and that successive actions may 
be brought for its continuance until the wrong-doer 
is compelled to remove it.’’ The discussion of this 
question as to the effect upon the right to recover 
future damages, of the permanency of the thing pro- 
ducing the damage will be taken up in connection with 
the decision of the Indiana Supreme Court in City of 
North Vernon v. Voegler, supra. The decision in the 
jndgment of the writeris indefensible on principle. 
The action was brought to recover damages sustained 
by the flooding of plaintiffs’ property by surface water, 
which it was alleged that the defendant, the city of 
North Vernon, had gathered in one channel, and dis- 
charged upon the plaintiffs premises. The ground of 
complaint against the city was that it had so negli 

gently graded it streets, that the flooding and conse- 
quent damage resulted. The court decided that these 
facts constituted a good cause of action. One of the 
defenses set up was, that the plaintiff had already re- 
covered damages for the flooding of the same property, 
because of the same negligence of the defendant in 
grading the same streets; that there had been no 
change whatever in such paving since said recovery, 
and the answer concludes as follows: ‘“ And is the 
grading of the same street, and the building of the 
same culverts, and the identical negligence and want 
of care and skill now complained of, that was com- 
plained of in the former action, and no other.’ The 
plea was held to constitute a good defense. The ground 
on which this ruling was based, was that the grading 
of the streets being permanent in its nature, all dama- 
ges sustained thereby, whether past or prospective, 
must be recovered in one action, and that therefore a 
recovery in one action barred all further suits for 
damages, for the reason that there being only one 
cause of action the damages could not be divided, and 
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assessed in different actions. The court said: ‘ Itis 
true in the present case as it was in the one referred 
to, that the improvement of the street was a permanent 
one, and as if was permanent, the cause of action was 
complete when the damages resulted, and the recovery 
must be not for part of the damages or for some 
damages, but for all the damages resulting from the 
wrong, which constituted the cause of action.” 

The whole trend of this opinion is to the effect, that 
simply because the thing which has caused and may 
cause damages is permanent in its nature, the party 
who has once been injured must recover in one action 
all his damage; not only that which has and may flow 
from the particular occurrence, but also all damage 
which may result from another occurrence growing 
out of the thing which is permanent. It is well set- 
tled that such permanency does not make it necessary 
for, or even give the right to the plaintiff, to assess 
future damages in one action where the continuance 
is a daily trespass or a nuisance. Why then should it, 
when the thing is not actionable in itself irrespective 
of damages? Certainly the first recovery is no bar to 
a second action for future damages if the plaintiff is 
not bound to have all his damages assessed in the first 
action. Now, so far from being bound so to do, we 
submit that on principle he has not even the right to 
have this done, and that it would be error to allow 
such damages to be taken into consideration. Let us 
analyze the question, and determine the true doctrine 
on principle. If a thingis done which is lawful in it- 
self, and not actionable until damages have resulted, 
it is clear that the cause of action is not the doing of 
the thing which causes the damage, but the doing of 
that thing conjoined with the damage. If then the 
cause of action is not the doing of that thing which 
occasions loss, but is made up of that element and the 
further element of damages, and never comes into ex- 
istence until the damage results, and owes its exist- 
ence to such damage, how can the cause of action be 
more extensive or comprehensive than such damage? 
How can it embrace other damage than that which is 
connected with the particular occurrence which causes 
the damage? The thing was lawful, and not actiona- 
ble until the party had suffered loss on account of it. 
To the extent of such loss, and to that extent only, is 
it actionable; beyond such damage the thing is as law- 
fulas it was before the damage resulted. Whena 
subsequent loss occurs it again becomes unlawful and 
actionable to that extent. There is manifest differ- 
ence between such a case and the case of a trespass 
which is actionable immediately irrespective of dam- 
age, and for which at least nominal damages may al- 
ways be recovered without the delay of a single day. 
Where the thing done is not actionable in itself, then 
no damages can be recovered, not even nominal, until 
damages have actually been occasioned thereby. In 
such a case the cause of action is the damage flowing 
from the act lawful in itself, and not the do- 
ing of such act, while in the other case the cause of 
action is the wrongful act itself independent of dam- 
ages. As damages, and not the act, give the right of 
action, how can such action include any further dam- 
ages than those which have created the cause of ac- 
tion? If it be said in reply, as in a certain sense it 
may be said, that the cause of action is the union of 
the two elements, injury and damage, actually sus- 
tained, then it is answerable that the recovery can- 
not be more extensive than either; it cannot include 
damages as to which there is no cause of action. With- 
out the damage sustained the action has no support. 
Has it then any support beyond such damage? It 
must, if future damages either must be recovered in 
that action or the right to recover them forever 
barred. Suppose a person constructs on bis own prop- 
erty a ditch, will any one pretend that that act is ac- 








tionable? Suppose surface water by means of that 
ditch is afterward discharged upon premises of an- 
other, is the cause of action for digging the ditch or 
for throwing water by means of it on the plaintiff's 
property? Clearly the latter. After the discharge 
ceases, and the injury is complete, is it not plain that 
the maintenance of that ditch is lawful unless dam- 
ages again result fromit? And is it not equally plain 
than when new damages do flow from it, a new cause 
of action accrues to the plaintiff? And that this new 
cause of action is not for the original digging of the 
ditch, but for again casting water by means of it on 
the premises of the plaintiff? Suppose A. should dig 
such aditch, and before any damage had resulted 
from it, should sell his property to B., who should 
suffer such ditch to remain, there could be no possi- 
ble doubt about B.’s liability for the damage done by 
water discharged through that ditch on the property 
of another. Why then is he liable? Simply because 
the law says that he shall not discharge surface water 
by means of aditch upon the property of another, 
and not because the ditch was a nuisance which he 
has continued. Thisis the cause of action. There- 
fore every new discharge creates a new cause of ac- 
tion. Take the case of the removal by the owner of 
one of two adjacent tenements of the lateral support 
of the soil of his neighbor. Noright of action then 
accrues. But if damage afterward ensues a cause of 
action arises. If subsequently new damage results, a 
new action is created. Why? Simply because the 
cause of action is not the removal of the Jateral sup- 
port, which is not wrongful in itself, for then only one 
action could be maintained, but causing the fall of the 
adjoining property because of the failure to give it 
the lateral support which the law requires. These 
suppositive cases might be added to, but it is unneces- 
sary to do so, to illustrate and enforce the argument. 
Now it is submitted that where the thing done is not 
actionable until damage results, as was clearly the 
case in City of North Vernon v. Voegler,the fact that the 
defendant intends to maintain the thing permanently 
cannot render it obligatory on the party injured to an- 
ticipate and recover all future damages in his first ac- 
tion, when but for such intention no such consequence 
would result. Can a person or corporation by an- 
nouncing in advance that he or it intends to repeat 
the wrong, or suffer it to be repeated, compel another 
to submit to the repetition, and accept as his only re- 
dress the inadequate remedy of anticipating and re- 
covering all future damages, even to the *‘ crack o’ 
doom?” It is a strange doctrine that the manifesta- 
tion of a purpose to persist in wrong doing 
should deprive the party injured of causes of action 
that he would have, but for the manifestation of such 
purpose. We have taken the view of the question 
most favorable to the decision of the court in this 
case; and we submit that we have shown that even 
though the thing is clearly permanent, and is so un- 
derstood by all parties, the party injured is not obliged 
to recover all future damages in his firstaction. But 
what was there in the case to justify the argument 
that the thing which had occasioned damage would 
be permanent? The fact that the grade of the street 
was permanently fixed would not be decisive, as the 
recurrence of the flooding might be prevented with- 
out altering the grade, and moreover, what right had 
the court to assume that the grade would remain un- 
changed after the negligence of the city had been es- 
tablished? The more rational assumption would be 
that the city would rectify its mistake, and not con- 
tinue in a course destructive to the rights of others. 
Self interest as well as justice would prumpt it to pur- 
sue this line of policy. Since writing this criticism 
on City of North Vernon v. Voegler, the case of Uline 
v. N. ¥. C. & H. R. R. Co., 101 N. Y. 98, has come to 
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the notice of the writer. The assault in this case on 
the unsoundness of the reasoning and decision of the 
court in the former case is precisely the same as that 
made by the writer, who is not now so badly fright- 
ened at his temerity as before pursuing the opinion in 
the case in the New York Court of Appeals. Earl, J., 
says: “But I am of opinion that that question is 
clearly unsound as to the precise question adjudged. 
What right was there to assume that the street would 
be left permanently in a negligent condition, and then 
hold that the plaintiff could recover damages upon 
the theory that the carelessness would forever con- 
tinue? A municipality or a railroad corporation un- 
der proper authority may erect an embankment in 
the street, and if the work be carefully and skillfully 
done, it cannot be made liable for the consequential 
damages tu adjacent property. But if it be carelessly 
and unskillfully done it can be made liable. It may 
cease to be careless or remedy the effect of its careless- 
ness, and it may apply the requisite skill to the em- 
bankment. and this it may do after its carelessness 
and unskilfulness and the consequent damages have 
been established by a recovery in an action. The mo- 
ment an action has been commenced shall the defend- 
ant in such a case be precluded from remedying the 
wrong? Shall it be so precluded after a recovery 
against it? Does it establish the right to continue to 
be a wrong-doer forever by the payment of the recov- 
ery against it? Shall it have no benefit by discontinu- 
ing the wrong, and shall it not be left the option to 
discontinue it? And shall the plaintiff be obliged to 
anticipate damages with prophetic ken and foresee 
them long before, it may be years before they actu- 
ally occur, and recover them all in his first action? 1 
think it is quite absurd and illogical to assume that a 
wrong of any kind will be forever continued, and that 
the wrong-doer will not discontinue or remedy it; and 
that the convenient and just rule sanctioned by all 
the authorities in this State, and by the great weight 
of authority elsewhere is to permit recoveries in such 
cases by successive actions until the wrong or nuis- 
ance shall be terminated or abated.” 

If, as is manifest, the recurrence of damages aris- 
ing from an act not actionable in itself gives a new 
cause of action, and such new cause of action is effect- 
ually destroyed because the wrong-doer announces or 
it is clear that the cause of action will be permanent, 
why should not the permanency of the cause of dam- 
age defeat future actions where each day’s continu- 
ance of the cause constitutes a ne w cause of action, as 
in the case of trespass? But it was held in Holmes v. 
Wilson, 10 Ad. & El. 503, that future actions would lie 
in acase of a continuing trespass, although it was 
clear that the casc would be as permanent as the cause 
in City of North Vernon v. Voegler, the continuing 
trespass being the erection and continuance of but- 
tresses for a road on the plaintiff's property. Was not 
that as permanent in its nature as the grading of the 
street in the Indiana case? And yet Judge Elliott 
says: “ Where the cause of action is the negligence 
and unskilfulness of the officers of a municipal cor- 
poration in the improvement of a street, the injury is 
complete and permanent, constituting but one cause 
of action; and inasuit on that cause of action all 
damages present and prospective may be recovered, 
and for fresh damages resulting from the improve- 
ment a second action will not lie.” This is extremely 
illogical. The cause of action was not simply the 
naked negligence of the city in grading its streets, but 
the causing of damage by reason of that negli- 
gence. Every time negligence causes damages there is 
a new cause of action. The city might be ever so neg- 
ligent in this or any other particular, but until dam- 
age had resulted therefrom no cause of action there- 
for could accrue against it. Is it not then absurd to 





assert that the mere negligence was the cause of ac- 
tion? Such adoctrine carried out to its inevitable 
consequence would bar the recovery of damages oc- 
curring after the lapse ofa period sufficient to outlaw 
the original negligence, even though no complete cause 
of action had ever accrued during that time, for it 
rests upon the assumption that negligence was action- 
able per se. Under such a doctrine a cause of action 
might be outlawed before it ever came into existence. 

Permanent negligence renders it necessary to re- 
cover all damages in one suit. Therefore if a city an- 
nounces that a ditch is to be left unguarded forever, 
the party who has been injured by it must recover his 
future damages, which may arise from further injury 
by it, in the same action. How could they be fixed, 
or even remotely estimated? There would be no 
basis on which damages could be calculated, and 
hence they could not be recovered. According to 
Judge Elliott's doctrine, if the same person fell into 
the same ditch a second time, without fault on his 
part, after he had recovered damages for the first in- 
jury, he would be absolutely without remedy. The 
monstrous absurdity and perversion of justice to 
which this doctrine, based on supposed or real perma- 
nency of the cause of damage, inevitably leads, are so 
palpable as to require no comment. The learned 
judge fancies he sees an analogy which sustains his 
views. Hesays: ‘* The case before us is closely ana- 
logous to the seizure of land under the right of emi- 
nent domain for railroad or highway purposes, and in 
all such cases it is held both by the English and the 
American courts that all damages, present and pro- 
spective, must be assessed in one proceeding.’’ Now 
there is not a particle of analogy between such cases 
and the case before him for decision. When property 
is taken under an exercise of the power of eminent 
domain there is no wrong. The act which invades the 
plaintiff's right is lawful. It is known that that act is 
to be permanent, and that the invasion of plaintiff's 
property by that act, being lawful, the defendant can 
never be called to account therefor after having made 
just compensation. This act, though against the will 
of the owner, being lawful, he must then collect all 
damage which will flow from it or be forever barred. 
But when the act complained of is unlawful or be- 
comes unlawful by damage flowing from it, a new 
cause of action is created every time damage is occa- 
sioned, because the defendant has not and never can 
have a right to damage the plaintiff by such act. 
When property is condemned for the benefit of the 
public, the law makes lawful the invasion of the 
owner’s rights, which but for such public benefit, 
would be unlawful. Asthe act is lawful,no action 
can be predicated on it, and the compensation which 
the law requires to be made must be made as the stat- 
ute points out, and not by action. The two cases are 
as widely separated, so far this question is concerned, 
as ‘‘thrice from the center to the utmost pole.” 
Again Judge Elliott wanders from the path of princi- 
ple. He says: ‘ The complaint of the appellee, as we 
have seen, is based upon the negligence of the corpo- 
rate officers in improving a street, and the improve- 
ment is a permanent one, so that the tort which 
formed the basis of the action was complete when 
damages resulted.’’ But the wrong consisted, not in 
negligently grading the street, but in suffering such 
negligence to cause damage. The injury was done, 
not by the grading of the street, but by its condition 
after the grading was complete. Every time that con- 
dition causes damage a new actionable injury is occa- 
sioned, and a new cause of action arises. In fact there 
is no difference in principle between the continuance 
of atrespass and the continuance of negligence, except 
that the bare continuance of the former will per se 
give a new cause of action, while the persistence in the 
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same negligence is not actionable unless it causes new 
damage. Right herea distinction should be pointed out 
which it is very important should not be lost sight of. 
It is not every kind of future damage in cases like 
those now under discussion which can be recovered in 
anew action. If the damages are connected with the 
first cause of action, they must be recovered in that 
action or never, even though they cannot be foreseen. 
Suppose in the case we are reviewing the first flooding 
of plaintiff's property had caused some bodily injury 
to the plaintiff, which subsequently and after judg- 
ment in the first action, developed into a serious dis- 
order, permanently impairing his health; and that the 
suit was brought to recover such future damage, there 
could be no question but that the first recovery would 
constitute a perfect defense, because these damages 
are inseparably connected withthe occurrence which 
gave the plaintiff his cause of action. But if the 
premises are again flooded, is it not apparent that the 
action brought to recover the damages resulting from 
such subsequent flooding stands upon an entirely dif- 
ferent basis? and that the plea of a former recovery 
has noapplication? This distinction is alluded to in 
Mitchell v. Darley Main Colliery Co., L. R., 14 Q. B. 
Div. 125, where Brett, M. R., said: ‘“‘Where an exca- 
vation has been made and subsidence has taken place, 
it may be true that for all the effects both existing 
and prospective, of that subsidence, the person 
injured ought to sue at once, and I incline to 
think that he ought. It is not necessary to determine 
that in this case, but I am strongly inclined to think 
that he ought. But what isto be done as to the new 
subsidence? * * * ‘Therefore whilst I am strongly 
of opinion, although it is not necessary to decide it in 
this case, that in respect of the same subsidence the 
jury ought to take into account not only the actually 
existing damages, but also the prospective damages, 
which may be the result of that subsidence, yet I 
think that where there isa new and further subsidence 
that is a new cause of action.” 

The injustice of the doctrine enunciated in City of 
North Vernon v. Voegler, requiring future damages to 
be recovered where the cause of damages is permanent, 
is palpable, for such damages could not be recovered, 
as they are not susceptible to legal proof, for they 
must be at least reasonably certain or probable to war- 
rant arecovery of them. Judge Elliott, to support his 
views, cites: Zown of Troy v. Cheshire R., 23 N. H. 
83; Fowle v. New Haven, etc., Co., 112 Mass. 334; Pow- 
ers v. Council Bluffs, 45 lowa, 652; S. C., 24 Am. Rep. 
792; Adams v. Hastings, etc.,Co., 18 Minn. 265, and 
Seely v. Alderny, 61 Penn. St. 302, among other cases 
which require no consideration. The case of Bizer v. 
Ottumwa Hydraulic Power Co. (Lowa), 30 N. W. Rep. 
172, is to the same effect as the Indiana case, the court 
holding that damages sustained by the unlawful erec- 
tion of a dam, permanent in its nature, must all be re- 
covered in one action. In other words, the court de- 
cides that the wrong-doer, by making palpable his in- 
teution to persist in wrong-dning, thereby secures 
to himself the indefeasible right to continue his nuis- 
ance upon paying only such damages as have actually 
accrued, and can be shown to be reasonably certain to 
accrue in the future, although as a tort-feasor he can 
claim no indulgence from the law, and although it is 
extending an unprecedented indulgence to him to suf- 
fer him to continue a wrong on paying such damages 
as are necessarily inadequate in nearly every case, be- 
cause no human prescience can foresee all the natural 
future consequences of an act with that clearness of 
vision absolutely essential to warrant the considera- 
tion by a court or jury of such consequences in fixing 
future damages under the law, which requires them 
to be reasonably certain. If these decisions are sound 








then every private person may for his own private 
ends exercise the power of eminent domain by simply 
making his appropriation of his neighbor’s property or 
his invasion of his neighbor’s rights permanent in its 
nature, and then paying the insufficient damages, 
which are all that can be established under the law 
before the claim for damages has been outlawed. 
Where the act or thing which causes damage is a nui- 
sance, the authorities speak but one language, and 
that is, that future damages cannot be recovered, but 
that every day’s continuance of the nuisance is action- 
able. Whitmore v. Bischoff, 5 Hun, 176; Thayer v. 
Brooks, 17 Ohio St. 489; Herrington v. St. P. & L. C. 
R. Co., 17 Minn. 215; Dickinson v. C., R. Lf. & P. R. 
Co., 71 Mo. 553; Mahon v. N. Y. C. & H. R. R. Co., 24 
N. Y. 658; Uline v. N. Y. C.& H. R. R. Co., 101 id. 
98; Fell v. Bennett, 5 Atl. Rep. 17 (Penn. Sup. Ct.); 
Stadler v. Grieben (Wis.), 21 N. W. Rep. 629; Cain v. 
C., R. I. & P. R. Co. (lowa), 3 N. W. Rep. 736. But 
see Ch. & E. 1. R. Co. v. Loeb (1ll.), 8 N. E. Rep. 463; 
Baldwin v. Okaloosa G. L. Co., 10 N. W. Rep. 317; 
Powers v. Council Bluffs, 42 lowa, 642; 24 Am. Rep. 792. 

In fact it may be stated as an undoubted rule that 
the continuance of any act or thing which is action- 
able only when coupled with damages is actionable 
every time damages flow from it. Where water is di- 
verted, every day’s persistence in snch diversion gives 
anew action. Langford v. Owsley, 2 Bibb (Ky.), 215. 
So where the diversion of a stream causes land to be 
flooded annually, every new submergence gives a new 
action. Hoozier v. Hannibal, etc., 70 Mo. 145. Damming 
or obstructing water so as to cause damages by flood- 
ing property or injuring mills, etc., is actionable every 
time damage occurs. Plate v. N. Y. C. R. Co., 37 N. 
Y. 472; Mersereau v. Pearsall, 19 id. 108; Baldwin v. 
Calkins, 10 Wend. 169. This is the rule where dam- 
ages are claimed for obstructing light by a permanent 
structure. Every day's obstruction may be redressed 
by action. Blunt v. McCormick, 3 Denio, 283. To 
same effect are Duryea v. Mayor, etc., 26 Hun, 120; 
Winchester v. Stevens’ Point, 58 Wis. 350; Union Trust 
Co. v. Cuffy, 26 Kans. 754; Spilman v. Roanoke Nav. 
Co., 74 N. C. 675. 

The decision in the case of Powers v. Councii Bluffs, 
supra, referred to in City of North Vernon v. Voegler, 
and cited therein to sustain the views of the court in 
that case, will constitute all the argument necessary 
to show the injustice and absurdity involved in such a 
doctrine. The action was for damages in negligently 
constructing a ditch, which caused an injury to plain- 
tiffs land. The ditch was dug in 1860. Plaintiff was 
damaged in 1866, and subsequently from time to time. 
The court held that as the claim for the damage sus- 
tained in 1866 was outlawed, there could be no recoy- 
ery, even for substantial damages sustained within 
the statutory time, for the reason that there was only 
one cause of action which comprehended all damages, 
those already suffered and those which might be sus- 
tained. Why? Because the ditch was permanent. The 
argument of the court is necessarily weak and incon- 
clusive, as all argument in support of injustice must be. 
The court says: ‘‘The case does not differ so far as 
principles in question are concerned from any case 
where an injury has been received by one person 
from the culpable negligence or unskilfulness of an- 
other.” But the reply to this argument is that the 
negligence causes daily damage. It is as though the 
carelessness of the defendant had its inception each 
day, for each day’s continuance of it was as much a 
wrong as the original negligence. But this decision is 
too indefensible to need discussion to lay bare its un- 
soundness. 


Guy C. H. Coruiss. f 


GRAND ForRKS, DAKOTA. 
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ABATEMENT—SLANDER OF TITLE—DEATH 
OF PLAINTIFF. 


QUEEN’S BENCH DIVISION, APRIL 1, 1887. 


HATCHARD Vv. MEGE.* 

An action for defamation, either of private character or of a 
person in relation to his trade, comes to an end on the 
death of the plaintiff, but an action for the publication of 
afalseand malicious statement, causing damage to the 
plaintiff’s personal estate, survives. 

Held therefore that a claim for falsely and maliciously pub- 
lishing a statement calculated to injure the plaintiff's 
right of property in a trade-mark was put an end to by 
the death of the plaintiff after the commencement of the 
action only so far as it was a claim for libel, but that so 
far as the claim was in the nature of slander of title the 
action survived, and could be continued by his personal 
representative, who would be entitled to recover on proof 
of special damage. 


PPLICATION by the plaintiff for a new trial, 
The statement of claim, so far as material to the 
point decided, was as follows: 

Paragraph 1 alleged that the plaintiff was a wine 
merchant and importer, and the registered proprietor 
of a trade-mark thereinafter described, and a dealer 
in a brand of champagne introduced by him, and 
known as “‘ the Delmonico’’ champagne. 

Paragraph 4 alleged that the defendants wrote and 
published “ of and concerning the plaintiff and his said 
trade as a wine merchant and importer the following 
false and malicious libel, that is to say: 

‘Caution: Delmonico Champagne. Messrs. Del- 
beck & Co., finding that wine stated to be Delmonico 
Champagne is being advertised for sale in Great Brit- 
ain, hereby give notice that such wine cannot be the 
wine it is represented to be, as no champagne shipped 
under that name can be genuine unless it has their 
names on their labels. Messrs. Delbeck & Co. further 
give notice that ifsuch wine is shipped from France 
they will take proceedings to stop such shipments, 
and such other proceedings in England as they may 
be advised,” thereby meaning that the plaintiff had 
no right to use his said registered trade-mark or brand 
for champagne imported and sold by him, and that in 
using suci trade-mark or brand he was acting fraudu- 
lently, and endeavoring to pass off an inferior cham- 
pagne as being of the manufacture of Messrs. Delbeck 
& Co., and that the champagne imported and sold by 
the plaintiff was not genuine wine, and that no person 
other than the defendants had the right to use the 
word “ Delmonico”’ as a trade-mark or brand, or part 
of a trade-mark or brand, of champagne in the United 
Kingdom. 

“5. In consequence of the publication of the libel 
aforesaid, the plaintiff has been greatly injured in his 
credit and reputation, and in his said trade and busi- 
ness of a wine merchant and importer and dealer in 
champagne. 

“ The plaintiff claims: 

* * * * * * * 

**(3). 1,000/. damages in respect of the publication of 
the said libel. 

“(4) An injunction restraining the defendants, 
their servants or agents, from continuing the publica- 
tion of the said libel or any other advertisement or 
notice to a similar effect.’’ 

After the close of the pleadings the original plaintiff 
died, and an order was made by the master under Or- 
der XVII, r. 2, that the action should be carried on in 
the name of his executrix. 

At the trial Lord Coleridge, C. J., after hearing the 
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opening statement of counsel for the plaintiff, directed 
a nonsuit to be entered on the ground that the action 
came to an end on the death of the original plaintiff, 


Morton Daniel (F. E. Cole with him), for plaintiff. 
Kemp, Q. C., and T. J. Bullen, for defendants. 


Day, J. This is an application to set aside a non- 
suit, which was directed by the Lord Chief Justice on 
the opening statement of counsel, and the question is 
whether the nonsuit was properly entered. 

The statement of claim alleges two distinct griev- 
ances. The first claim was for infringement of the 
plaintiff's trade-mark, but that was abandoned at the 
trial. The second claim is contained in paragraph 4, 
which sets out a distinct cause of action. The publi- 
cation there set out is complained of as a libel on the 
plaintiff in relation to his trade. It is substantially a 
warning not to buy Delmonico champagne because it 
is not genuine. The statement of claim alleges that 
the publication is false and malicious; that would be 
a question for the jury; it is not for us to consider the 
facts of the case; we can only look at what was opened 
by the plaintiff's counsel and what appears on the 
pleadings. The innuendo charges that the defendants 
intended to convey the meaning that the plaintiff had 
no right to use his trade-mark or brand, and that the 
wine hesold was not genuine, It may be {that the 
publication bears that meaning, and- that the words 
used import dishonesty. The plaintiff has died, and 
the question to be decided is how much, if any part, 
of the cause of action survives. The statute 4 Edw. 3, 
ch. 7, and the course of practice, make it clear that a 
civil action for libel died with the death of the person 
libelled. It does not come within the spirit,’and cer- 
tainly not within the letter of the statute. There is 
however a further question whether a right of action 
can survive because injury to the plaintiff's trade- 
mark is alleged. Injury to trade is constantly alleged 
in actions for libel, and therefore that does not affect 
the question of survivorship. In the present case the 
second part of the statement of claim may be sub- 
divided into two separate and distinct claims. The 
first is for ordinary defamation, either independently 
of the plaintiff's trade, affecting his character by 
charging him with being a dishonest man, or defama- 
tion of him in his trade by charging him with being a 
dishonest wine merchant. The claim would not snr- 
vive, for it isnothing more than a claim in respect of 
a libel onan individual. But this publication may be 
construed to mean that the plaintiff had no right to 
use his trade-mark. This is not properly a libel, but 
is rather in the nature of slander of title, which is well 
defined in Odgers on Libel and Slander, ch. 5, p. 137, 
in the following passage: “ But wholly apart from 
these cases there is a branch of the law (generally 
known by the inappropriate but convenient name, 
slander of title, which permits an action to be brought 
against any one who maliciously decries the plaintiff's 
goods or some other thing belonging to him, and 
thereby produces special damage to the plaintiff. This 
is obviously no part of the law of defamation, for the 
plaintiff's reputation remains uninjured; it is really 
an action on the case for maliciously acting in such a 
way as to inflict loss upon the plaintiff. All the pre- 
ceding rules dispensing with proof of malice and spec- 
ial damage are therefore wholly inapplicable to cases 
of this kind. Here as in all other actions on the 
case, there must be et damnum et injuria. The injuria 
consists in the unlawful words maliciously spoken, 
and the damnum is the consequent money loss to the 
plaintiff.” 

It appears therefore that the first and last parts of 
the innuendo in the present case suggest slander of 
title. As appears from the passage I have read, an ac- 
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tion for slander of title is not an action for libel, but 
is rather in the nature of an action on the case for 
maliciously injuring a person in respect of his estate 
by asserting that he has no title to it. The action 
differs from an action for libel in this, that malice is 
not implied from the fact of publication, but must be 
proved, and that the falsehood of the statement com- 
plained of, and the existence of special damage, must 
also be proved in order to entitle the plaintiff to re- 
cover. The question whether the publication is false 
and malicious is for the jury. Here I think special 
damage is alleged by the statement of claim, and if 
the plaintiff could have shown injury to the sale of the 
wine which he sold under his trade-mark, he would 
have been entitled to recover, and that isa cause of 
action which survives. 

For these reasons [am of Opinion that the nonsuit 
was right so far as it related to the claim in respect of 
a personal libel, but was wrong as to the claim in re- 
spect of so much of the publication as impugned the 
plaintiff's right to sell under his trade-mark or brand. 

There will therefore be an order for a new trial, but 
it will be limited to this latter part of the claim. 

Wits, J. Lam of the same opinion. The question 
is not free from difficulty, and it has to be decided on 
principle. As the case now stands, we must take it 
that it is alleged that the deceased plaintiff was the 
owner of a trade-mark, and that the defendants pub- 
lished a statement that whoever buys Delmonico 
champagne buys a spurious article. It is also alleged 
that this statement is false and malicious, and that it 
has caused special damage. It is true that special 
damage is not alleged so specifically as it might have 
been, but I think any reasonable person reading this 
statement of claim would see that it meant that spec- 
ia) damage in the way of injury to trade had been suf- 
fered. It seems to me therefore that the injury com- 
plained of by this part of the statement of claim is 
not an injury to the deceased plaintiff personally, but 
an injury to his property in the trade-mark and brand 
of Delmonico champagne. It is clear that the right to 
a trade-mark is a right of property. This is apparent 
from the decision of the House of Lords in Wother- 
spoon v. Currie, L. R., 5 H. L. 508, where it was held, 
that in order to entitle a manufacturer to an injune- 
tion to protect his trade-mark, it was not necessary to 
show any wrongful intention on the part of the per- 
son against whom the injunction was asked for. 

Here the defendants are alleged to have published a 
statement that the Delmonico champagne imported 
and sold by the plaintiff was spurious. It seems to 
me that this is an allegation of a direct injury to 
property, which falls within the liberal construction 
of the act of 4 Edw. ILI, ch. 7, adopted by the modern 
decisions. 

The case of Twycross v. Grant, 4C.P. D. 40, seems 
to me to be a strong authority in favor of this view. 
Bramwell, L. J., there said: ‘It it clear that at com- 
mon law the rule as to torts was correctly expressed 
by the maxim, ‘Aclio personalis moritur cum persona.’ 
This rule was greatly altered at an early stage of our 
legal history by 4 Edw. III, ch. 7, and this statute being 
remedial in its nature, and also those amending it, 
have been construed very liberally; they have been 
held to extend to all torts, except those relating to the 
testator’s freehold, and those where the injury done 
is of a personal nature.” 

Brett, L. J., in the same case, said: ‘* Wherever a 
breach of contract ora tort has been committed in the 
life-time of a testator, his executor is entitled to 
Maintain an action, if it is shown upon the face of 
the proceedings that an injury has accrued to the per- 
sonal estate.” 

Cotton, L. J., said: ‘It has been argued that this is 





an action to recover damages; in one sense that is 
true; but it is an action for a wrong done, not to the 
intestate himself, but to his property; therefore the 
right tosue upon his death was transmitted to his 
personal representative. For the defendant, reliance 
has been placed upon the judgment of Lord Chelms- 
ford in Peck v. Gurney, L. R., 6 H. L. 377, 392, 393; it 
is sufficient to say, that in the opinion of his lordship, 
the executors of the deceased directors were not liable 
because his estate derived no benefit from the misrep- 
resentation to which he was a party; here the per- 
sonal estate of the intestate was injured. The differ- 
ence between the two cases seems to me very great.” 

Twycross v. Grant, 4 C. P. D. 40, was an action for 
fraudulent misrepresentation, but I cannot see the 
distinction in principle between that case and the 
present, for if the statement of the law in Twycross v. 
Grant, to which I have referred, is correct, it follows 
that here the action is maintainable. 

As to the rest of the action, it is clear that the claim 
in respect of a libel on the plaintiff in the way of his 
trade does not survive; but assuming that the state- 
ment was calculated to bring the plaintiffs trade- 
mark into disrepute, and so damage his property, the 
executrix may succeed in establishing a cause of ac- 
tion in respect of which she can recover; and there- 
fore as to that part of the claim I am of opinion that 
there ought not to have been a nonsuit. 

Order for a new trial. 


—_———_—_.—_—_— 


LIBEL AND SLANDER — PRIVILEGED COM- 
MUNICATION—DISCHARGE LISTS— 
MALICE. 


MICHIGAN SUPREME COURT, JUNE 9, 1887 


Bacon v. MICHIGAN CENT. R. Co. 


The “ discharge lists,’’ which it isthe custom and duty of each 
division agent of a railroad company to send monthly to 
his fellow agents, to put them on their guard against men 
whom he has discharged, are within the rule of qualified 
privilege. But where the reason given for the discharge of 
an employee is “ stealing,”’ and it appears in evidence that 
he was turned off because he had taken a good coat ofa 
passenger from a train on which he was riding and left his 
own, which was much worn, in its place, and that the in- 
vestigation of his explanation, that he didit by mistake, 
while hurriedly leaving the cars at his station, was not 
fairly conducted, there is evidence tending to show ex- 
press malice on the part of the company, and it is errorto 
direct a verdict in its favor. 


RROR to Circuit Court, Berrien county. 
for libel. 


Clapp & Bridgman, for Bacon, plaintiff in error. 


Edwards & Stewart (Ashley Pound, Otto Kirchner 
and Henry Russell, of counsel), for the railroad com- 
pany, defendant in error. 


CHAMPLIN, J. The Michigan Central Railroad Com- 
pany is, and fora long time has been, engaged in op- 
erating a railroad extendingfrom Detroit to Chicago. 
It employs agents at different points on its line, who 
have the care of divisions of itf road, and who are au- 
thorized to hire men to work for the defendant. It 
has adopted and carried into effect a plan by which 
every employee who is discharged from its service is 
reported to every agent authorized to employ men 
upon the line of its road regularly once a month. A 
list is made out by the assistant superintendent in 
charge of a division, in which are entered the names of 
the persons discharged the previous month, their oc- 
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cupation, and cause; and this list is sent to each of 
the agents of the company authorized to employ men, 
and by them these lists are kept on file for their fu- 
turereference and guidance in employing men. If a 
person who has been discharged from the service of 
the company applies for employment, the agent exam- 
ines the list, and if it there appears that he was dis- 
charged for some offense, he refuses to employ him. 
The railroad company claim that the plan adopted is 
essential to the efficiency of the force employed by it, 
and to the protection of the company and the public 
against engaging in service incompetent or dishonest 
servants. 

The plaintiff is a carpenter, and had been employed 
by the defendant for three or four years in the bridge 
department. He resided at Niles, a station on the 
line of defendant’s road. He had been at work at 
Michigan City under a foreman by the name of 
Palmer, and about the 14th of March, 1882, and on the 
evening of that day, he entered the fast train of de- 
fendant to ride to Niles. He satin the smoking car, 
which was poorly lighted, and he threw his overcoat 
in a seat near by. When he reached Niles, on leaving 
the train in a hurry, by mistake he picked up a coat 
which was not his, and left his own, and carried it, 
with his tools, to the company’s shop, and threw it 
across a bench. The owner of the coat, who was at 
the time in the dining car, on returning, discovered 
his loss, and reported it to the conductor. The coat 
which belonged to the plaintiff was found where 
plaintiff and other employees had been sitting. It 
was an old coat, much worn, and had on it a leather 
button attached to a string. The conductor tele- 
graphed the chief train dispatcher at Jackson that 
there had been a coat taken on his train at Niles by 
one of Mr. Palmer’s men and another left in its place. 
The matter was placed in the hands of a special agent 
or detective of the company, who sent word to Mr. 
Humphrey, another employee of the company, at 
Niles. The next morning, after he received word 
from the special agent, he went into the yard where 
Mr. Bacon was at work, and asked him if hiscoat had 
aleather button on it, and he said it had. He then 
told him he had such acoat in the baggage room, and 
that he (Bacon) had made amistake, and got another 
coat. Bacon then went over tothe bench where he 
had left the coat he had taken from the car, and 
handed it to Humphrey, saying that it was not his, 
and advised Humphrey to send it back. The coats 
were quite dissimilar; the plaintiffs being a much 
worn chinchilla, and the other a beaver cloth coat, 
some worn, but in good condition. The special agent 
made his report to the assistant superintendent, stat- 
ing ‘that the coat had been taken from the train, and 
that there was a big mistake—after seeing both coats 
—so much so that I could not believe the man honest 
who had taken it, and told him that we had enough 
to do to watch professional thieves without watching 
ourownmen.”’ He both wrote and had a personal in- 
terview with the assistant superintendent. He did not, 
before he made the report, go to Niles to make exami- 
nation in reference to the case. This report was based 
upon the inspection of the two coats, and what he had 
learned from Humphrey and the conductor. He tes- 
tified that he believed what he stated in his report 
to Mr. Brown, the assistant superintendent. A day 
or two later plaintiff was discharged, for which no 
cause was assigned at the time. Mr. George Dollivar 
was the defendant’s agent at Niles as division road- 
master, and whose duty it was to employ men. He 
received one of these discharge lists in April, 1882, 
for the month of March. Plaintiff came to him, and 
requested to see the list. He showed it to him. It 
contained, among other names, the following: 








MARCH, 1882. 








Why dis. 


NAME. Occupation. charged. 





Bacon, John... Carpenter Stealing. 

















Thereupon the plaintiff brought this action of libel 
against defendant. 

The court charged the jury that the communication 
was privileged, and the plaintiff could not recover 
without proving affirmatively not only the falsehood 
of its contents, but also that it was published with 
express malice; and upon the latter point he in. 
structed the jury that there was no evidence to go to 
them, and he directed a verdict for the defendant, 
This charge of the court raises the only questions for 
our consideration, which are: First, was the commu. 
nication privileged; and second, did the court err in 
taking the case from the jury on the ground of an en- 
tire want of evidence of express malice. 

It is not claimed that the communication belongs to 
that class which are absolutely privileged, but coun- 
sel for defendant contends that it was a publication 
which related to a matter in which the defendant was 
interested, and concerning which the corporation and 
its officers, to whom it was sent, must needs be ad- 
vised in order to prosecute defendant’s business suc- 
cessfully, and therefore it was prima facie privileged; 
and to entitle plaintiff to recover, he must show that 
the publication was both false and malicious. The 
great underlying principle upon which the doctrine of 
privileged communications stands, is public policy. 
This is more especially the case with absolute privi- 
lege, where the interests and necessities of society re- 
quire that the time and occasion of the publication or 
utterance, even though it be both false and malicious, 
shall protect the defamer from all liability to prosecu- 
tion for the sake of the public good. It rests upon the 
same necessity that requires the individual to surren- 
der his personal rights, and to suffer loss for the bene- 
fit of the common welfare. Happily for the citizen, 
this class of privilege is restricted to narrow and well- 
defined limits. Qualified privilege exists in a much 
larger number of cases. It extends to all communica- 
tions made bona fide upon any subject-matter in which 
the party communicating has an interest, or in refer- 
ence to which he has a duty to a person having a cor- 
responding interest orduty. And the privilege em- 
braces cases where the duty is not a legal one, but 
where it is of a moral or social character of imperfect 
obligation. Tompson vy. Dashwood, 11Q. B. Div. 45; 
Davies v. Snead, L. R., 5 Q. B. 611; Waller v. Lock, 4 
L. T. (N.S.) 243; Somerville v. Hawkins, 10 C. B. 583; 
20 L. J. C. P. 131; Tooyood v. Spyring, 1 Cromp., M.& 
R. 181; Bank v. Henty, 7 App. Cas. 741; Delany v. 
Jones, 4 Esp. 193; Laughton v. Bishop, etc., L. R., 4 P. 
C. 504; Harrison v. Bush, 5 El. & Bl. 344; 25 L. J. Q. 
B. 25; Whiteley v. Adams, 15 C. B, (N. 8S.) 392; 33 LJ. 
C. P. 89; Shipley v. Todhunter (per Tindal), 7 Car. & P. 
680; Harris v. Thompson,, 13C. B. 333; Wilson v. Rob- 
inson,7 Q. B. 68; 14 L. J. Q. B. 196; Taylor v. Hawk- 
ins, 16 Q. B. 308; 20 L. J. Q. B. 313; Manby v. Witt, 18 
C. B. 544; 25 L. J. C. P. 294; Lewis v. Chapman, 16 N. 
Y. 372; Henwood vy. Harrison, 41 L. J. C. P. 206; Ed- 
wards v. Chandler, 14 Mich. 471; Washburn v. Cook, 3 
Denio, 110; Knowles v. Peck, 42 Conn. 386; Easley v. 
Moss, 9 Ala. 266; Van Wyck v. Aspinwall, 17 N. Y. 
190; Cockayne v. Hodgkisson, 5 Car. & P. 543; McDou- 
gall vy. Claridge, 1 Camp. 267; Weatherston v. Hawkins, 
1T. Rep. 110; Laughton v. Bishop, etc., L. R., 4 P. C. 
495. 

The communication in question here is clearly 
within the principle of the cases above cited. It was 
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made by a person interested in behalf of the defend- 
aut company, and having in charge its affairs to a cer- 
tain extent, to another person alike interested in be- 
half of the company regarding matters pertaining to 
his duties as an agent of the company authorized to 
employ men. Care was taken to restrict the commu- 
nication to the proper persons, and also to prevent 
undue publicity. It is not only proper, but it is of the 
utmost importance to the company, and to the public 
having business transactions with it, that the servants 
employed by it shall be men of good character, tem- 
perate and efficient. Corporations may be liable for 
the negligence of their employees—not only so, but 
they may be held responsible for not engaging suita- 
ble servants, as well as for continuing in theiremploy- 
ment unsuitable servants, whereby third persons suf- 
fer loss or injury through the want of care, skill, in- 
temperate habits, or honesty of such servants. The 
plan adopted and pursued by the defendant was in- 
tended to protect the company against employment of 
persons whom it had found to be unworthy or ineffi- 
cient, and is as fully privileged as a communication 
from one stockholder to another respecting the em- 
ployment of a superintendent, or from one partner to 
another respecting the employment of a book-keeper, 
or from a person interested in a law-suit to another 
interested respecting the solicitor employed. But it 
is said that it was not necessary to state the cause of 
the discharge; that the communication was from a 
superior toa subordinate, and would have been suffi- 
cient to state the fact of the discharge without stig- 
matizing the plaintiff asa thief. This objection goes 
only to the character of the language used, and not to 
the occasion. The occasion determines the question 
of privilege. The language is only proper to be con- 
sidered in connection with the question of malice. In 
the discharge list put in evidence there appear the 
names of thirty persons who were discharged in 
March, 1882. Of these, six were discharged for drunk- 
enness and intemperance, who had beenemployed as 
clerks, brakemen, switchmen and laborers; others for 
incompetency and carelessness. It is in proof that 
defendant had about 5,000 men in its service, and any 
one can see that some system is necessary to prevent 
being imposed upon by persons unfit to be engaged in 
such important business as operating a railroad,where 
lives and property depend upon the trustworthiness 
of those filling every grade of employment down to 
and including the common laborer. The ruling of the 
court as to the privileged character of the communi- 
cation was correct. 

The meaning in law of a privileged communication 
is that it is made on such an occasion as rebuts the 
prima facie inference of malice arising from the pub- 
lication of matter prejudicial to the character of the 
plaintiff, and throws upon him the onus of proving 
malice in fact, but not of proving it by extrinsic evi- 
dence only. He has stilla right to require that the 
alleged libel itself shall be submitted to the jury, 
that they may judge whether there is any evidence of 
malice on the face of it. Wright v. Woodgate, 2 
Cromp., M. & R. 573; 1 Gale, 329. 

It was held in Somerville v. Hawkins, supra, that a 
communication being shown to be privileged, it lies 
upon the plaintiff to prove malice in fact. In order to 
entitle him to have the question of malice left to the 
jury, he need not show circumstances necessarily 
leading to the conclusion that malice existed, or such 
as are inconsistent with its non-existence, but they 
must be such as raise a probability of malice, and be 
more consistent with its existence than its non-exist- 
ence; andin Cooke v. Wildes, 5 El. & BI. 329, it was 
held thatif the occasion creates such privilege, but 
there is evidence of express malice, either from ex- 
trinsic circumstances or from the language of the libel 





itself, the question of express malice should be left to 
the jury. Inactions for defamation, malice is an es- 
sential element in the plaintiff's case. But in these 
cases the word ‘‘ malice” is understood as having two 
significations; one its ordinary meaning of ill will 
against a person, and the other its legal signification, 
which is a wrongful act done intentionally, without 
just cause or excuse. These distinctions have been 
denominated malice in fact and malice in Jaw. The 
first implies a desire and an intention to injure; the 
latter is not necessarily inconsistent with an honest 
purpose; but if false and defamatory statements are 
made concerning another without sufficient cause or 
excuse, they are legally malicious, and in all ordinary 
cases malice is implied from the defamatory nature of 
the statements and their falsity. The effect therefore 
of showing that the communication was made upon 
privileged occasion is prima facie to rebut the quality 
or element of malice, and casts upon the plaintiff the 
necessity of showing malice in fact—that is, that the 
defendant was actuated by ill will in what he did and 
said, with a design to causelessly or wantonly injure 
the plaintiff—and this malice in fact, resting as it 
must, upon the libellous matter itself, and the sur- 
rounding circumstances tending to prove fact and 
motive, is a question to be determined by the jury. 
The question whether the occasion is such as to rebut 
the inference of malice if the communication be bona 
fide is one of law for the court; but whether bona fides 
exist is one of fact for the jury. 1 Am. Lead. Cas. 
(5th ed.) 193; Smith v. Youmans, 3 Hill (S. C.), 85; 
Hart v. Reed, 1 B. Mon. 166, 169; Gray v. Pentland, 4 
Serg. & R. 420, 423; Fliteraft v. Jenks, 3 Whart. 158. 
The jury may find the existence of actual malice from 
the language of the communication itself, as well as 
from extrinsic evidence. Hlustings v. Lusk, 22 Wend. 
410, 421; Coward v. Wellington, 7 Car. & P. 531, 536; 
Wright v. Woodgate (per Parke), 2 Cromp., M. & R. 
573, 578; Jackson v. Hopperton, 16 C. B. (N. 8.) 829. 

Iagree with Erle, C. J., in the case last cited: *‘ The 
plaintiff does not sustain the burden of proof which is 
cast upon him by merely giving evidence which is 
equally consistent with either view of the matter in 
issue. When the presumption of malice is neutral- 
ized by the circumstances attending the utterance of 
the slander or the publication of the libel, the plain- 
tiff must give further evidence of actual or express 
malice in order to maintain his action.’’ 

Was there evidence here which would warrant the 
jury in inferring that defendant acted from malicious 
motives when charging that plaintiff was discharged 
from its employment for “stealing?’’ The case is 
obscured somewhat from the fact that the defendant 
is a corporation. and its motives must be sought forin 
the acts and utterances of its agents, authorized or 
ratified by the corporation. The communication itself 
charges acrime. If made wantonly ; if made without 
any reasonable evidence of its truth, or such evidence 
or circumstances as would lead an ordinarily prudent 
person to believe its truth; if the means of investiga- 
tion were at hand, and none were made; or if inves- 
tigation was made, the extent of the investigation, 
and what transpired—in short, all the facts and cir- 
cumstances which preceded and led up to the charge 
of stealing—were proper, together with the charge 
itself, to be submitted to the jury; and from the 
whole evidence it was their province to determine 
whether the charge was made through a personal ill- 
will or a wanton disregard of the character and rights 
of plaintiff. Tomy mind there was evidence, intrin- 
sic and extrinsic the communication itself, from which 
the jury would have been justified in finding that the 
defendant was actuated by malice in fact or express 
malice. The intrinsic evidence is found in the charge 
itself, taking for granted what was proved, that the 
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exchange of coats was a mistake, caused by careless- 
ness or negligence, without any criminal intent. It 
was for the jury to say that the circumstances were 
such under which the coat was taken, the informa- 
tion received by the special agent, the report made to 
the assistant superintendent, as to repel and rebut 
the bona fides of the defendant’s agents in stating that 
plaintiff was discharged for stealing. And while I 
think there was evidence tending to show that the 
agents of the defendant were acting through 
spite or resentment toward plaintiff because he 
had not exercised greater care when taking 
the wrong coat when leaving the car, yet I 
fully agree in the remarks of Baron Parke in Toogood 
v. Spyring, 1Cromp., M. & R. 193, that if such commu- 
nications are fairly warranted by any reasonable vc- 
casion or exigency, and honestly made, such commu- 
nications are protected for the common convenience 
and welfare of society, and the law has not restricted 
the right to make them within any narrow limits. If 
the agents of the defendant honestly believed that the 
plaintiff took the coat in question under the circum- 
stances detailed to them, with the intention of ap- 
propriating it to his own use, the defendant is pro- 
tected in having listed plaintiff as having been dis- 
charged for stealing. I think the evidence in the case 
should have been submitted to the jury to determine 
whether defendant, through its agents, acted in good 
faith under all the circumstances of the case. Klinck 
v. Colby, 46 N. Y. 427: Brow v. Hathaway, 13 Allen, 
239; Gassett v. Gilbert, 6 Gray, 94; Fowles v. Bowen, 
30 N. Y. 25; Kelly v. Partington, 4 Barn. & Adol. 700; 
24 BE. C. L. 144. 

The judgment must be reversed and a new trial 
granted. 

SHerwoon, J., concurred. 

CAMPBELL, C.J. Tam not satisfied the libel was 
privileged, and therefore concur in reversal. 

Morsg, J. I concur in the reversal. 


> -———_- 


NEW YORK COURT OF APPEALS ABSTRACT. 

AGENCY—FACTOR’S ACT—GOOD FAITH—WAREHOUSE- 
MAN.—A warehouseman who advances money to a 
commission merchant, on grain that has been con- 
signed to him for sale cannot retain possession of the 
grain as security for his advances, under the New 
York factors’ act (Laws 1850, ch. 179) as against the 
true owner, if he knew at the time that the commis- 
sion merchant was wrongfully using the property to 
raise money for himself, as that act only protects per- 
sons dealing in good faith with the apparent owners 
of property. June 7, 1887. Dorrancev. Dean. Opin- 
ion by Danforth, J. 


——— LIABILITY OF PRINCIPAL—SCOPE OF AGENT’S 
AUTHORITY.—A local freight agent, whose duty it was 
to receive and forward freight over the defendant's 
road, giving a bill of lading therefor, but having no 
right to issue such bills except upon the actual receipt 
of the property for transportation, issued fraudulent 
bills of lading to one Williams, who drew a draft on 
the consignee mentioned in the bills of lading and 
procured the money upon it of the plaintiff by trans- 
ferring the bills of lading to secure its ulti- 
mate payment. Held, that the plaintiff was 
entitled to rely upon the representation in the 
bills of lading that the goods were actually 
shipped, and that the defendant was estopped to deny 
the authority of the agent to issue the bills since the 
act was within the apparent scope of his authority. 
While bills of lading are not negotiable in the sense 
applicable to commercial paper, they are very com- 
monly transferred as security for loans and discounts, 








and carry with them the ownership, either geueral or 
special, of the property which they describe. It is the 
natural and necessary expectation of the carrier issu- 
ing them that they will pass freely from one to an. 
other, and advances be made upon their faith; and 
the carrier has no right to believe, and never does be- 
lieve, that their office and effect is limited to the per. 
son to whom they are first and directly issued. On the 
contrary, he is bound by law to recognize the validity 
of transfers, and to deliver the property only upon the 
production and cancellation of the bill of lading. If 
he desires to limit his responsibility to and deliy- 
ery to the named consignee alone, he must 
stamp his bills as ‘‘non-negotiable;’’ and where 
he does not do that, he must be understood 
to intend a possible transfer of the bills, and to af- 
fect the action of such transferees. In such a 
ease the facts go far beyond the instances cited, in 
which an estoppel has been denied because the repre- 
sentations were not made to the party injured. May- 
enborg v. Haynes, 50 N. Y. 675; Maguire v. Selden, 
103 N. Y. 642. These were cases in which the repre- 
sentations made were not intended, and could not be 
expected, to influence the persons who relied upon 
them, and their knowledge of them was described as 
purely accidental, and not anticipated. Here they 
were of a totally different character. The bills were 
made for the precise purpose, so far as the agent and 
Williams were concerned, of deceiving the bank by 
their representations, and every bill issued not 
stamped was issued witb the expectation of the prin- 
cipal that it would be transferred and used in the or- 
dinary channels of business, and be relied upon as 
evidence of ownership or security for advances. 
Those thus trusting to it and affected by it are not ac- 
cidentally injured, but have done what they who is- 
sued the bill had every reason to expect. Considera- 
tions of this character provide the basis of an equita- 
ble estoppel, without reference to negotiability or di- 
rectness of representation. It is obvious also upon 
the case as presented, that the fact or condition essen- 
tial to the authority of the agent to issue the bills of 
lading was one unknown to the bank, and peculiarly 
within the knowledge of the agent and his principal, 
If the rule compelled the transferee to incur the peril 
of the existence or absence of the essential fact, it 
would practically end the large volume of business 
founded upon transfers of bills of lading. Of whom 
shall the lender inquire? And how ascertain the fact? 
Naturally he would go to the freight agent who had 
already falsely declared in writing that the property 
had been received. Is he any more author- 
ized to make the verbal representation than the writ- 
ten one? Must the leuder get permission to go through 
the freight house or examine the books? If the prop- 
erty is grain it may not be so eusy to identify; and 
the books, if disclosed, are the work of the same 
freight agent. It seems very clear that the vital fact 
of the shipmentis one peculiarly within the knowledge 
of the carrier and his agent, and quite certain to be 
unknown to the transferee of the bill of lading, except 
as he relies upon the representation of the freight 
agent. The recital in the bills that the contents of the 
packages were unknown would have left the defend- 
and free from responsibility for a variance in the act- 
ual contents from those described in the bill, but is 
no defense where nothing is shipped and the bill is 
wholly false. The carrier cannot defend one wrong 
by presuming that if it had not occurred another 
might have taken its place. The presumption is the 
other way, that if an actual shipment had been made, 
the property really delivered would have corresponded 
with the description in the bills. The facts of the 
case bring it therefore within the rule of estoppel as 
it is established in this court, and justify the decision 
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made. June 7, 1887. Bank of Bataviav. New York, 
L. E. & W. R. Co. Opinion by Finch, J. 


Ferries-NeEw YORK CITY — EXCLUSIVE RIGHT— 
WHAT 1S A FERRY.—(1) The city of New York, owning 
all the ferry frauchises between the city and Staten 
Island, is not bound to allow a ferry to be operated by 
a private enterprise between the city and the island, 
although the terminus in the city is seven-eighths of a 
mile distant from the terminus of the ferry authorized 
by the city; it not appearing that it is necessary for 
the accommodation of the public. (2) A line of boats 
adapted to carry travellers, with their horses, vehi- 
cles and other property, running from pier 18, Hudson 
river, New York city, to various points on the shore 
of Staten Island and the New Jersey coast, and re- 
turn, the round trip making about twenty-four miles, 
held, to constitute a ferry between New York city 
and Staten Island. The distance is not so great as to 
preclude the idea of a ferry, and the business does not 
lose that character because the boats stop at points on 
the New Jersey as well as the Staten Island shore. 
June 7, 1887. Mayor, etc., of New York v. New Jersey 
Steamboat Transp. Co. Opinion by Earl, J. 


NEGOTIABLE INSTRUMENTS — ACCOMMODATION IN™ 
DORSER—USU RY—ESTOPPEL—APPEAL — PRESUMPTION 
—PLEADING.—(1) In an action by the indorsee of a 
note against an indorser it was admitted at the trial 
that defendant was an accommodation indorser, and 
that the note had its inception on its transfer to 
plaintiff, and there was evidence tending to show that 
plaintiff, when he took the note, had notice that it was 
accommodation paper. Held, that defendant was not 
estopped to set up a defense of usury, although he ex- 
ecuted contemporaneously with the execution of the 
note and a mortgage given to secure it, a certificate 
and affidavit, upon which plaintiff testified that he re- 
lied, stating that the note was business paper, was 
given for full consideration, and was subject to no 
defense of ‘‘ want of consideration, usury, or other- 
wise.” (2) If an order of the General Term reversing 
the order of the Special Term does not show that the 
reversal was made on the facts, it will be presumed in 
the Court of Appeals, upon an appeal thereto, that the 
reversal was upon questions of law only, although the 
opinion in General Term shows the contrary; and if 
no error in law appears in the proceedings in Special 
Term, the order of the General Term will be reversed 
and that of the Special Term affirmed. (3) The usual 
rule for the construction of pleadings applies as well 
to an answer of usury as to any other defense, and 
lack of precision and certainty in the answer, by which 
the plaintiff could not have been misled in respect to 
the defense intended, or as to the circumstances re- 
lied upon to support it, will be disregarded. June 7, 
Iss7. Lewis v. Barton. Opinion by Andrews, J. 

PLEADING—BILL OF PARTICULARS—ADMISSION BY 
GIVING CREDIT.—A. sued B., his son-in-law, on a note 
and running account for board and other items. B. 
in his answer denied any indebtedness, aud pleaded a 
counter-claim for board, goods sold and money ad- 
vanced. Plaintiff filed a reply denying the allegations 
intheanswer. The case was referred. Each party 
furnished the other with a bill of particulars, and 
these bills were admitted in evidence without objec- 
tiou. The referee reported that neither party was en- 
titled to any thing for board, because of their rela- 
tionship, no agreement to pay board being proven, 
but directed judgment for plaintiff for amount due on 
other items. Held, that under the pleading a credit 
allowed defendant for board in plaintiff's bill of par- 
ticulars was not a conclusive admission that bound 
him, and that the report of the referee that nothing 
was legally due for board should be affirmed. It is 
jmpossible to harmouize such a liability with the de- 





nials of the answer and reply, and therefore I think 
the bill of particulars must be construed to contain 
only a conditional or contingent admission framed to 
operate in a possible emergency. As no item could be 
proved on the trial, ordinarily, unless embraced in the 
bill, it became necessary to name in that every charge 
which upon any theory at the trial might become ad- 
missible; and so the plaintiff, while resisting the de- 
fendant’s claim upon a ground equally fatal to his 
own, might guard against the possible failure of that 
resistance by pleading and itemizing his own charge 
for board as in excess of the defendant’s, and the 
credit given is in connection with the charge made, 
and upon the theory that both charge and credit may 
by possibility prove to be a legal liability. The ad- 
mission fairly requires to be treated as a concession of 
the fact that board had been furnished, but does not 
waive the right claimed by the denial on each side of 
contesting a resultant liability flowing from the fact 
admitted. It is asif the plaintiff had said: ‘‘ Board 
was furnished so much by me, and so much by my ad- 
versary; but I deny that either, for a reason which 
affects both, is a legal charge; yet if mine is allowed, 
it amounts to so much, and I will prove it at that, 
while my adversary’sis the less sum, which in that 
event I admit.’’ If this was hypothetical pleading, or 
the theories were in one view inconsistent, it is fur- 
ther to be observed that no objection was made upon 
the trial in any manner raising the question. The 
trial went from its beginning to its end, upon an as- 
sumption that the question of legal liability for board 
was an open one on each side; and if defendant held 
the contrary, heshould have objected to the evidence 
offered to defeat his claim and relied upon the alleged 
admission. The attention of the referee would then 
have been called to it, and he could have ruled upon 
it, and possibly the plaintiff might then have sought 
leave to amend, and obtained permission to strike out 
the credit as made under a mistake as to its effect and 
construction. A bill of particulars, like a pleading, 
may be amended. Melvin v. Wood, 42 N. Y. 533. And 
when the amendment soucht is to strike out what is 
unessential to the bill, and a needless addition, leav- 
ing the plaintiff's side of the account unchanged, it 
would seem quite possibleto permit it. It is not the 
office of a bill of particulars to furnish a defendant 
with facts whereon to found an affirmative defense in 
his behalf. Drake v. Thayer, 5 Rob. (N. Y.) 694. A 
plaintiff is not bound to furnish a statement of pay- 
ments or offsets which he has voluntarily credited. 
Ryckman v. Haight, 15 Johns. 222; Williams y.Shaw, 4 
Abb. Pr. 209. Where he has done so in such manner as 
by mistake to have periled his right, or made ambigu- 
ous hls meaning, an amendment allowed would not be 
an unwarranted discretion. Butin this case the de- 
fendant went to judgment without once relying upon 
the alleged admission, or drawing attention to it: He 
sees the evidence which defeats it offered and given in 
silence; and not until the decision is made, when op- 
portunity for amendment is gone, does he raise the 
point. We think that is too late, and furnishes no 
just ground for a reversal of the conclusion reached. 
June 7, 1887. Cause v. Pharis. Opinion by Finch, J. 
SALE—ACCEPTANCE—WARRANTY.—The fact that a 
purchaser of goods manufactured on his order, while 
refusing to pay for them on the ground that they did 
not correspond with his order, refused to give them 
up before taking advice as to his rights in the prem- 
ises, does not as a matter of law show an acceptance 
of the goods under the contract so as to render him 
liable for the contract price. The defendant is enti- 
tled to have the jury determine—First, whether his 
refusal to return the goods was absolute, or merely a 
tentative proceeding; and second, whether his con- 
tract did not entitle him to retain the goods, although 
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not conforming to the agreement, and claim damages 
for breach of warranty. June 7, 1887. Norton v. 
Dreyfuss. Opinion per Curiam. 


WATER AND WATER-COURSES-—DIVERSION OF SPRING 
—DAMAGES — TRIAJ. — OBJECTION — LIMITATION.—(1) 
The diversion of the water of a spring from its natural 
Ohannel, whereby plaintiff's intestate was deprived of 
its use for his tannery, he/d, a ligal injury, for which 
he was entitled to compensation in damages. (2) For 
the diversion of the waters of a spring the measure of 
damages is the diminished rental value of the tannery 
premises for the purposes of that business during the 
period of diversion, and it is no objection to granting 
such damages that the plaintiff did not demand them 
in his complaint, or that he mistook the precise dam- 
ages to which he was entitled. (3) The burden of 
proving in such action that the plaintiff's intestate 
neglected to take measures to supply himself with 
water for use in his tannery from other sources, and 
by such neglect increased his damages, is upon the de- 
fendant. (4) The objection that plaintiff is confined 
toa recovery of the exact damages specified in his bill 
of particulars should be raised when he offers evidence 
on the,question of damages, and the court is not bound 
to entertain it on motion for nonsuit. (5) An action 
to recover damages for the wrongful diversion of the 
waters of a spring which supplied plaintiff's tannery, 
being one for a continuing injury, is not barred by the 
six years’ limitation, except as tothe damages accrued 
more than six years prior to the commencement of 
the action, and the further extension allowed execu- 
tors and administrators. Arnold v. Hudson R. R. Co., 
55 N. Y. 661; Waggoner vy. Jermaine, 3 Denio, 306; 
Uline v. New York Cent. & H. R. R. Co., 101 N. Y, 
98; Bare v. Hoffman, 79 Penn. St. 71; Thayer v. Brooks, 
17 Ohio, 489. May 3, 1887. Colrick v. Swinburne. 
Opinion by Andrews, J. 


— ~-——_ > —_—_— 


WNITED STATFS SUPREME COURT AB- 
STRACT. 

ASSAULT AND PATTERY — STRUGGLE FOR POSSES- 
S’'ON OF RATLROAD — DAMAGES.— (1) Plaintiff, in an 
uotion to recover damages for injuries to his person, 
was the employee of a railroad company in actual and 
peaceable possession of a line of railroad. The de- 
fendant railroad company, with an armed body of men, 
attempted to drive away the agents and servants of 
the former company, and in the attempt plaintiff 
received his injuries. Plaintiff had armed to protect 
himself and the property of which he and his co- 
employees were in possession. Held, that the defend- 
ant railroad company was liable, without reference to 
the question of legal title or right of possession. It 
was a demonstration of force and violence, that dis- 
turbed the peace of the entire country clong the line 
of the railway, and involved the safety and lives of 
many human beings. It isa plain case, on the proof, 
of a corporation taking the law into its own hands, 
and by force and the commission of a breach of the 
peace, determining the question of the right to the 
possession of a public highway established primarily 
for the convenience of the people. The courts of the 
territory were open for the redress of any wrongs that 
had been, or were being committed against the de- 
fendant by the other company. If an appeal to the law, 
for the determination of the dispute as to the right of 
possession, would have involved some delay, that was 
no reason for the employment of force, least of all, for 
the use of violent means under circumstances im- 
periling the peace of the community and the lives of 
citizens. Tosuch delays all, whether individuals or 
corporations, must submit, whatever may be the tem- 








perary inconvenience resulting therefrom. We neeg 
scarcely suggest that this duty, ina particular sense, 
rests upon corporations, which keep in their employ. 
ment large bodies of men, whose support depends 
upon their ready obedience of the orders of their 
superior officers, and who being organized for the ac. 
complishment of illegal purposes, may endanger the 
public peace, as wellas the personal safety and the 
property of others beside those immediately concernes 
in their movements. (2) A corporation is liable for all 
torts committed by its servants and agents, by au- 
thority of the corporation, express or implied. In 
Philadelphia, W. & B. R. Co. v. Quigley, 21 How. 207, 
the court held that a railroad corporation was respon- 
sible for the publication by them of alibel. The court, 
upon a full review of the authorities, held it to be the 
result of the cases ‘‘that for acts done by the agents 
of acorporation, either in contractu or in delicto, in 
the course of its business and of their employment, 
the corporation is responsible as an individual is re- 
sponsibleunder similar ciscumstances.’’ In State y. 
Morris & E. R. Co., 23 N. J. Law, 369, it was well said 
that, “if a corporation has itself no hands with which 
to strike, it may employ the hands of others; and it 
is now perfectly well settled, contrary to the ancient 
authorities, that a corporation is liable civiliter for all 
torts committed by its servants or agents by authority 
of the corporation, expressor implied. * * * The 
result of the modern cases is that a corporation is 
liable civiliter for torts committed by its servants or 
agents precisely as a naturai persou; and that itis 
liable as a natural person for the acts of its agents 
done by its authority, express or implied, though there 
be neithera written appointment under seal, nora 
vote of their corporation constituting the agency or 
authorizing the act.’’ See also Salt Lake City v. Hol- 
lister 118 U. S. 256, 260; New Jersey Steam-boat Co. y. 
Brackett, 7 Sup. Ct. Rep’r, 1039 (present term); Na- 
tional Bank v. Graham, 100 U. 8. 699, 702. (3) Om 
who while in the employ of a railroad company in 
peaceable possession of aline of railroad is injured by 
the agents of another company, who are the govern- 
ing officers of the company, in the latter’s attempt to 
gain possession of the road, may recover punitive 
damages frpm the latter company, if the said agents 
acted with bad intent, and in pursuance of an unlaw- 
ful purpose to forcibly take possession of the road, and 
in doing so caused the injury complained of. The 
right of the jury in some cases to award exemplary 
or punitive damages is no longer an open question in 
this court. In Day v. Woodworth, 13 How. 371, which 
was an action of trespass for tearing down and de. 
stroying a mill-dam, this court said that in all actions 
of trespass, and all actions on the case for torts, ‘a 
jury may inflict what are called exemplary, punitive, 
or vindictive damages upon a defendant, having in 
view the enormity of his offense rather than the meas- 
ure of compensation to the plaintiff; ’ and that such | 
exemplary damages were allowable ‘“‘in actions of 
trespass where the injury has been wanton or malici- 
ous, or gross or outrageous.’’ The general rule was 
recognized and enforced in Philadelphia, W. & B. R. 
Co. v. Quigley, which as we have seen was an action 
to recover damages against a corporation for libel; in 
the latter case the court observing that the malice 
spoken of in the rule announced in Day v. Woodworth 
was not merely the doing of an unlawful or injurious 
act, but the act complained of must have been con 
ceived “in the spirit of mischief, or of criminal indif- 
ference to civil obligations.’’ See also Milwaukee, etc., 
R. Co. v. Arms, 91 U. 8. 492; Missouri Pac. Ry. Co. v. 
Humes, 115 id. 512, 521; Barry v. Edmunds, 116 id. 
550, 562, 565. The doctrine of punitive damages should 
certainly apply to a case like this, where a corpora- 
tion, by its controlling officers, wantonly disturbed 
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the peace of the community, and by the use of violent 
means endangered the lives of citizens in order to 
maintain rights for the vindication of which, if they 
existed, an appeal should have been made to the 
judicial tribunals of the country. May 27, 1882. Den- 
ver & R. G. Ry. Co. v. Harris. Opinion by Harlan, J. 


ASSIGNMENT FOR CREDITORS — MORTGAGE — RETEN- 
TION OF POSSESSION — PREFERENCES — PAYMENT OF 
LOANS.— (1) An insolvent debtor, just before he made 
and recorded his general assigument, executed and re- 
corded a mortgage of certain real estate included in 
the assignment, in which he secured sureties on his 
note. Until default, the debtor was to remain in pos- 
session of the real estate conveyed. Held, that the 
assignment was not rendered invalid by the reserva- 
tion of the possession of the land mortgaged to the 
debtor. (2) In Mississippi a general assignment by an 
insolvent debtor is not invalid because it contains 
preferences. (3) The fact that during the period im- 
mediately preceding the assignment which the insol- 
vent debtor knew was impending, and for which he 
was getting ready, he paid money to his wife in settle- 
ment of a bona fide loan which she had made him, does 
not impair the subsequent assignment. But as counsel 
well observes, if that payment were fraudulent, it 
would not vitiate a subsequent assignment. A fraudu- 
lent disposition of property does not of itself impair a 
subsequent general assignment. The assiguee may sue 
for its recovery, and if successful, it will be for the 
benefit of the creditors precisely as if it had been in- 
cluded in the assignment. Wilson v. Berg, 88 Penn. 
St. 167; Reinhard v. Bank of Kentucky, 6 B. Mon. 
252. (4) The insolvent debtor kept a store, from which 
it was customary for his residence to dra w its supplies. 
His wife was one of his clerks, and she was privileged 
to take money from the cash drawer in the course of 
business. He/d, that the continuance of these things 
during the time immediately preceding the assignment 
did not operate to invalidate it. May 27, 1887. Estes 
v. Gunter. Opinion by Field, J. 


CARRIER — NEGLIGENCE — JOINT ENTERPRISE.— 
Four steam-boats, owned by four separate transporta- 
tiou companies, were placed by their owners, or were 
permitted by their owners to be placed, before the 
public as being engaged in the same trade, and as con- 
stituting together the *‘ Kountz Line,” with a common 
agent called the ‘‘ Kountz Line’”’ corporation, which 
was invested with unlimited authority in their general 
management, and in respect to rates of transportation. 
No contracts were made for transportation in the re- 
spective corporate names of the transportation com- 
panies, but the Kountz Line corporation, as their com- 
mon agent, was empowered or permitted to do busi- 
ness for them, using in the agent’s discretion, when 
making contracts, either the name of the Kountz Line 
or the names of the respective boats of the line. Held, 
that the several transportation companies, having 
held themselves out asunited in a joint enterprise, 
were jointly liable for the default or negligence of those 
placed in charge of any of the boats, and that the fact 
that the transportation companies owned no property 
in common, and that each was entitled to receive the 
het earnings of its own boat wasimmaterial. It is not 
claimed that the four transportation companies, 
organized in 1872, can be held jointly liable for the loss 
of the produce and merchandise shipped on the Yeager 
by reason of their being in fact partners, having a 
right to participate in the profits of the business con- 
ducted by and in the name of the “ Kountz Line.” 
They did not share, or agree to share the profits, or to 
divide the losses of that business asa unit. On the 
other hand, it is not disputed that according to well- 
settled principles of law,a person not a partner or 
joint trader may, under some circumstances, be held 





liable as if he were, in fact, a partner or joint trader. 
‘* Where the parties are not in reality partners,”’ says 
Story, ‘“‘but are held out to the world as suchin 
transactions affecting third persons,” they will be 
held to be partners astosuch persons. Story Partn. 
§ 64. And in Gow on Partnership, 4, it is laid down 
as an undeniable proposition that ‘* persons appearing 
ostensibly as joint traders are to be recognized and 
treated as partners, whatever may be the nature of 
the agreement under which they act, or whatever 
motive or inducement may prompt them to such an 
exhibition.”’ Andso it was adjudged in Waugh v. 
Carver, 2 H. Bl. 235-246, where it was said by Lord 
Chief Justice Eyre, that if one willlend his name asa 
partner he becomes, as against all the world, a partner, 
“ not upon the ground of the real transaction between 
them, but upon principles of general policy, to prevent 
the frauds to which creditors would be liable.” We 
do not mean to say that such liability exists in every 
case where the person sought to be charged holds him- 
self out as a partner or joint trader with others. The 
qualifications of the general rule are recognized in 
Thompson v. First Nat. Bank of Toledo, 111 U. S. 529, 
where it was held, upon full consideration, that ‘a 
person who is not in fact a partner, who has no inter- 
est in the business of the partnership. and does not 
share in its profits, and is sought to be charged for 
its debts because of having held himself out, or per- 
mitted himself to be held out as a partner, cannot be 
made liable upon contracts of the partnership except 
with those who have contracted with the partnership 
upon the faith of such partnership.’’ At the same time 
the court observed that there may be cases in which 
the holding out has been so public and so long con- 
tinued as to justify the inference, as matter of fact, 
that one dealing with the partnership knew it and re- 
lied upon it, without direct testimony to that effect. 
As there is no evidence of any direct representation 
by these transportation companies, or any of them, to 
the shipper of the cargo in question, as to their rela- 
tions in business with each other, or as to their rela- 
tions respectively with the Kountz Line corporation, 
or the Kountz Line, the inquiry in this case must be 
whether they so conducted themselves, with reference 
to the general public, as to induce a shipper, acting 
with reasonable caution, to believe that they had 
formed a combination in the nature of a partnership, 
or were engaged as joint traders under the name of 
the Kountz Line. In our judgment, this question 
must be answered in the affirmative. It could not, we 
think, be otherwise answered, consistently with the 
inferences which the facts reasonably justify. May 23, 
1887. Sun Mut. Ins. Co. of New Orleans v. Kountz 
Line. Opinion by Harlan, J. 


SALE — BREACH OF WARRANTY — PLEADING AND 
PROOF — SCIENTER — EVIDENCE.— (1) Where, in an 
action to recover damages for the sale to one of county 
bonds purporting to be genuine and valid, but which 
turned out to be worthless, the plaintiff in his com- 
plaint makes out a case of tort for the breach of an 
express warranty in the sale of the bonds, he is entitled 
to recover if he establishes the breach of warranty, 
without proving a scienter, though the complaint con- 
tains every allegation essential to support an action 
for deceit. (2) Where, in an action for a breach of an 
express warranty in the sale of county bonds, as to 
their genuineness, the evidence tends to show that the 
defendant expressly affirmed the regularity and valid- 
ity of the bonds, the question of warranty should go 
to the jury. The bill of exceptions states that the evi- 
dence, in behalf of the plaintiff, tended to show, that 
although the defendant knew or had reason to suspect, 
when the bonds were sold, that they were not genuine 
and valid, he ‘‘ expressly affirmed their regularity and 
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validity.’’ These words may not necessarily import 


an express warranty. But no particular phraseology 
or form of words is necessary to create a warranty of 
that character. As was held by the Court of Appeals 
of Maryland in Osgood v. Lewis, 2 Har. & G. 495, 518, 
‘an affirmation of the quality or condition of the thing 
sold (not uttered as matter of opinion or belief), made 
by the seller at the time of the sale, for the purpose of 
assuring the buyer of the truth of the facts affirmed, 
and inducing him to make the purchase, if so received 
and relied on by the purchaser, is an express warranty. 
And in case of oral contracts, on the existence of these 
necessary ingredients to such a warranty, itis the 
province of the jury to decide, upon considering all 
the circumstances attending the transaction.’’ To the 
same effect are Henshaw v. Robins, 9 Metc. 83, 88; 
Oneida, etc., v. Lawrence, 4 Cow. 442; Cook v. Mos- 
eley, 13 Wend. 278; Chapman v. Murch, 19 Johns. 290; 
Hawkins v. Berry, 5 Gil. 36; McGregor v. Penn, 
9 Yerg. 76, 77; Otts v. Alderson, 10 Sm. & M. 476. In 
Schuchardt v. Allens, 1 Wall. 359, 368, which was an 
action on the case for a false warranty on the sale of 
certain goods (the declaration also containing a count 
for deceit), the court said that it was now well settled, 
both in English and American jurisprudence, that 
either case or assumpsit would lie for a false warranty, 
and that, ‘‘ whether the declaration be in usswmpsit or 
tort, it need not aver a scienter; and if the averment 
be made, it need not be proved.” It was also said 
that, “if the declaration be in tort, counts for deceit 
may be added to the special counts, and a recovery 
may be had for the false warranty or for the deceit, 
according to the proof. Either will sustain the action.” 
See also Dushane v. Benedict, 120 U. 8. 636. In1l 
Chit. Pl. 137, the author says that case or asswmpsit 
may be supported for a false warranty on the sale of 
goods, and that, ‘‘ in an action upon the case in tort 
for a breach of a warranty of goods, the scienter need 
not be laid in the declaration, nor if charged, could it 
be proved.”’ In Lassiter v. Ward, 11 Ired. 444, Ruffin, 
Cc. J., citing Stuart v. Wilkins, 1 Doug. 18, and Will- 
iamson v. Allison, 2 East, 446, said: “It was accord- 
ingly there held that the declaration might be in tort, 
without alleging a scienter, and if it be alleged in ad- 
dition to the warranty, that it need not be proved. 
The doctrine of the case is, that when there is a war- 
ranty, that is the gist of the action, and that it is only 
when there is no warranty thata scienter need be 
alleged or proved. Itis nearly a half century since the 
decision, and during that period the point has been 
considered at rest, and many actions have been brought 
in tort as well as ex contractu on false warranties.”’ 
And so in House v. Fort, 4 Blackf. 293, 294, it was said 
that ‘‘ the breach of an express warranty is of itself a 
valid ground of action, whether the suit be founded on 
tort or on contract; and that in the action on tort, 
the forms of the declaration are that the defendant 
falsely and fraudulently warranted, etc., but the 
words falsely and fraudulently, in such cases, are con- 
sidered as only matters of form.’”’ But as to the 
scienter the court said ‘‘that is not necessary to be 
laid, when there is a warranty, though the action be 
in tort; or if the scienter be laid, in such a case there 
is no necessity of proving it.’" See also Hillman v. 
Wilcox, 30 Me. 170; Osgood v. Lewis, 2 Har. & G. 495, 
520; Trice v. Cockran, 8 Grat. 450; Gresham v. Postan, 
2 Car. & P. 540. May 27, 1887. Shippen v. Bowen. 
Opinion by Harlan, J. 


—_\—_—_>——__———_ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISTONS. 


MUNICIPAL CORPORATIONS—DEFECTIVE STREETS— 
LIABILITY.—Although it is the duty of incorporated 
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towns and cities to keep their streets in repair, yet if 
no statute, expressly or by implication, makes them 
liable to a private action by an injured party for dam. 
ages sustained by reason of a failureto discharge the 
duty, they are not liable. Upon this question the an. 
thorities are not agreed, and differ as to where the 
weight of authority lies. But while they differ in this 
respect, they are almost unanimous in holding that an 
action cannot be maintained against counties or par. 
ishes, unless authorized by statute, for damages sus- 
tained through their neglect to keep their bridges and 
highways in repair, although the duty of doing so is 
clearly enjoined upon them by law, and they have au- 
thority to collect taxes or make adequate assessments 
forthat purpose. It was so held by this court in 
Granger v. Pulaski Co., 26 Ark. 37. The reason of 
this rule is that they are apart of the ‘State govern. 
ment, and their functions are wholly of a public na- 
ture, and their creation a matter of public conven. 
ience and governmental necessity. The reason for 
the application being the same it is difficult to un- 
derstand why this rule does not.apply and should not 
be enforced as to incorporated towns and cities in re- 
spect to streets; for like counties, they are a part of 
the machinery of the State, and are its auxiliaries in 
the important business of municipal rule and internal 
administration, and their functions are almost wholly 
of a public nature. Like counties, their functions, 
rights and privileges are under the control of the Leg- 
islature, and may be changed, modified or repealed, 
as a general rule, as the exigencies of the public ser- 
vice or the public welfare demand. Like counties, 
they can sustain no right or privilege, or their exist- 
ence, upon any thing like a contract between them 
and the State, because there is not, and cannot be, any 
reciprocity of stipulation, and their objects and duties 
are wholly incompatible with every thing of the na- 
ture of acompact. The duty of keeping in repair the 
public highways in their respective limits is imposed 
on both for the benefit of the public, without any con- 
sideration or emolument received by either. Before 
the incorporation of the town or city, the county was 
charged with the duty of keeping its highways in re- 
pair. Whenthe town or city becomes incorporated, 
that duty is transferred to the town or city—from one 
governmental agency to another. The object, pur- 
pose, reason and character of the duty are the same in 
both cases. This being true, there can be no reason 
why the town or city shall be any more liable to a pri- 
vate action for neglect to perform this duty than the 
county previously was, unless the statute transferring 
the duty clearly manifests an intention in the Legis- 
lature to impose this liability. Young v. City Coun- 
cilof Charleston, 20 8. C., 119. Wethink the streets 
of a town or city, like all other roads, are public high- 
ways; that the duty of keeping them in repair isa 
duty to the public, not to private individuals; and 
that no civil action arises from an injury resulting 
from a neglect to keep them in repair. In the absence 
of a statute, there is no difference between the liabil- 
ity of an incorporated town or city and a county in 
such cases. Such distinction would be contrary to 
every principle of fairness, reason and justice. Weare 
sustained in our view by the following, among other, 
authorities: Hill v. Boston, 122 Mass. 357; Detroit v. 
Blakeby, 21Mich . 106; Young vy. Charleston, 20 S. C 
116; Navasota v. Pearce, 46 Tex. 525; Pray v. Jersey 
City, 32. N. J. L. 394; Winubigler v. Los Angeles, 45 Cal. 
36; Oliver v. Worcester, 102 Mass. 499; Mower v. Lei- 
cester, Did. 250; Mitchell v. Rockland, 52 Me. 123; 
Hyde v. Jamaica, 27 Vt. 443; Detroit v. Putnam, 4 
Mich. 265; French v. City of Boston, 129 Mass. 592. In 
the first four cases named the question is so fully and 
ably discussed, and the English and American author- 
ities so fully and satisfactorily reviewed, that it would 
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pe a work of supererogation to attempt to add to what 


is there said. 
Arkadelphia v. Windham. 


Ark. Sup. Ct., May 7, 1887. City of 
Opinion by Battle, J. 


PARENT AND CHILD—OBLIGATION TO SUPPORT— 
MOTHER—DIVORCE.—Irrespective of any statutory pro- 
vision relating thereto, a father is bound by law to sup- 
port his minor children; but it is otherwise with the 
mother during the life of the father, and the mother 
may maintain an action for the necessary support of 
their minor children, fnrnished by her after a divorce 
a vinculo decreed to her for “desertion and want of 
support,’’ no decree for custody or alimony having 
been made. In Dennis v. Clark, 2 Cush. 352, 353, the 
court said: “‘ By thecommon law of Massachusetts, 
and without reference to any statute, a father, if of 
sufficient ability, is as much bound to support and pro- 
vide for his infant children, in sickness and in health, 
as a husband is bound by the same law and by the 
common law of England to support and provide for 
his wife. And ifa husband desert his wife, or wrong- 
fully expel her from his house, and make no provision 
for her support, one who furnishes her with necessary 
supplies may compel the husband, by an action at law, 
to pay for such supplies. And our law is the same, we 
have uo doubt, in the case of a father who deserts or 
wrongfully discards his infant children.”’ This, upon 
theground of agency. Reynolds v. Sweetser, 15Gray, 
80; Hall vy. Weir, 1 Allen, 261; Camerlin v. Palmer Co., 
10 id. 539. But a minor who voluntarily abandons his 
father’s house, without any fault of the latter, carries 
with him no credit on his father’s account even for 
necessaries. Weeks v. Merrow, 40 Me. 151; Angell v. 
McLellan, 16 Mass. 27. Otherwise a child, impatient 
of parental control while in his minority, would be 
encouraged to resist the reasonable control of his 
father, and afford the latter little means to secure his 
own legal rights beyond the exercise of physical re- 
straint. White v. Henry, 24 Me. 533. Moreover, in 
actions for seduction, whereof loss of service is the 
technical foundation, the loss need not be proved, but 
will be presumed in favor of the father who has not 
parted with his right to reclaim his minor daughter’s 
service, although she is temporarily employed else- 
where. Emery v. Gowen, 4 Me. 33. ‘‘And this rule 
results from the legal obligation imposed upon hlm to 
provide for her support and education which gives 
him the right to the profits of her labor.’’ Blanchard 
v. Ilsley, 120 Mass. 489; Kennedy v. Shea, 110 Mass. 
147; Emery v. Gowen, supra; Furman v. Van Sise, 56 
N. Y. 435, 444. So also in that large class of cases 
wherein needed supplies furnished by the town to 
minor children, between whom and their father, 
though they lived apart, the paternal and filial rela- 
tions still subsisted, are considered in law supplies in- 
directly furnished the father. The reason is that 
he was bound in law to support them. Garland v. 
Dover, 19 Me. 441. Weare aware that courts of the 
highest respectability, especially those of New Hamp- 
shire and Vermont, hold that a parent is under no le- 
gal obligation, independent of statutory provision, to 
maintain his minor child, and that in the absence of 
any contract on the part of the father, he cannot be 
held except under the pauper Jaws of those States 
which are substantially like our own. Kelley v. Davis, 
49 N. H.187; Gordon v. Potter, 17 Vt. 348. But as 
before seen, the law was settled otherwise in this 
State before the separation, and has been frequently 
recognized in both States since; and we deem it the 
more consistent and humane doctrine. It is also set- 
tled that at least during the life of the father, the 
mother, in the absence of any statutory provision or 
decree relating thereto, not being entitled to the ser- 
vices of their minor children, is not bound by law to 
support them. Whipple v. Dow, 2 Mass. 415; Dawes 





v. Howard, 4 Mass. 97; 2 Kent Comm. *192; Weeks v. 
Merrow, 40 Me. 151; Gray v. Durland, 50 Barb. 100: 
Furman v. Van Sise, supra (both opinions); Rev. Stat., 
ch. 59, § 24. This leads to an inquiry into the effect of 
the divorce a vinculo alone, unaccompanied by any 
decree committing the custody of the children to the 
mother; for when such a decree is made then the 
father would have no right, either to take them into 
his custody and support them, or employ any one else 
to do so, without the consent of the mother (Hancock 
v. Merrick, 10 Cush. 41; Brow v. Brightman, 136 Mass. 
187; Finch v. Finch, 22 Conn. 411), although it isheld 
otherwise in some jurisdictions. Holt v. Holt, 42 
Ark. 49. Butadecree of custody to the mother is 
predicated of its primarily belonging by right to the 
father, and the granting of it implies that such action 
on the part of the court is absolutely essential to im- 
posing upon her the legal obligation of supporting 
their minor children. Thecases which hold that in 
case of a decree for custody the father is not holden 
impliedly hold that in the absence of any such decree 
he is liable. Brow v. Brightman, supra. When the 
bond of matrimony was dissolved these parties be- 
came as good as strangers, and the plaintiff may then 
maintain an action against the defendant for any 
cause of action which at least subsequently accrued. 
Carlton v. Carlton, 62 Me. 115; Webster v. Webster, 
58 Me. 139. Maine Sup. Jud. Ct., March 10, 1887. Gil- 
ley v. Gilley. Opinion by Virgin, J. 


THE SIX FELLOWS. 


IMPROMPTU BY THE LATE DAVID BARKER, OF MAINE. 


’Twas yesterday — or day before — 
I and a country cousin 

Saw six grave fellows on a seat, 
(Near balf a “ baker’s dozen.”’) 


‘Twas latish in the afternoon, 
And rather chilly weather — 

So these six fellows in a box 
Were huddled up together. 


Now some of them would talk aloud, 
And some of them would mutter, 

And some of them were lank and lean, 
And some were fat as butter. 


Another fellow * — ‘cause the seat 
Wan't wide enough to hold him — 
Sat near, and with a pen wrote down 
What these six fellows told him. 


Two other fellows with the six 
Make eight, when all together: 

Perhaps these fellows stayed away 
Because ‘twas rainy weather. 

I noticed those six fellows chere — 
Who ina kind of line were — 

Wore merely middling kind of clothes, 
And not so good as mine were. 

They sat and looked upon some books — 
1 think they call them dockets; 

They had no blacking on their boots, 
No watches in their pockets. 

I gazed upon those fellows there, 
And as the twilight streamed off, 

Strange fancies flittered thro’ my brain 
Few mortals ever dreamed of; 

For these six fellows hold a power — 
A power for good or evil — 

Which analyzed and understood 
Would fright the very devil. 
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For soon these fellows separate 
And scoot about to try us; 

The place they go I most forget, 
But think ‘tis “ Nisi Prius.” 

And if one fellow makes a bull, 
And we poor fellows feel it, 

They have the right to meet again, 
And have the power to heal it. 


The dog you love, the horse you drive, 
The gold mines you are selling, 

The hut where shivering children sleep, 
The palace that you dwell in, 


The loaf now steaming for a meal, 
The quill-wheel or your carriage, 

The baby mewling in your lap, 
The wife you won at marriage, 


The last memento, dear as breath, 
By some departed given — 

Love's golden chain, forged out by death 
To link this life with heaven — 


Some knavish whelp may up and claim 
Before the sun has risen, 

And these six fellows on that bench. 
Have power to say they’re * hisen.”’ 


Grave, worthy seniors, just one word — 
You, on that seat together— 

You counting six, and with the two, 
Now tell me frankly whether 


You deem, because you have the right 
To stop the bells from chiming, 

And have the power to take one’s breath 
That you can stop my rhyming ? 


Sage men, a private word with you — 
You, on that seat together — 

You, of the six and with the two, 
Once more, now tell me whether, 


With all your Courtly wisdom here 
And all your power for terrors, 

There may not be some higher Power — 
Some upper “ Court of Errors?” 


en 


NEW BOOKS AND NEW EDITIONS. 


DEVLIN ON DEEDs. 


A Treatise on the Law of Deeds, their form, requisites, exe- 
cution, acknowledgment, registration, construction and 
effect, covering the alienation of title to real property by 
voluntary transfer, together with chapters on tax deed 
and sheriff’s deed. By Robert T. Devlin. San Francisco: 
Bancroft, Whitney & Co., 1887. 2 vols. Pp. xxv, 753; 
xxi, 982. 

It was a judicious idea to separate the law peculiar 
to deeds from the great mass of real property law in 
which it has been hitherto buried, and to do for it 
what has been done for mortgages, for leases, for cov- 
enants, for wills. Mr. Devlin seems to have done this 
work thoroughly, comprehensively and practically. 
The amount of labor bestowed has evidently been 
great, and the result appears satisfactory in its intel- 
ligent and convenient arrangement, and the concise 
and clear treatment of details. 

JAMESON’S CONSTITUTIONAL CONVENTIONS. 

A Treatise on Constitutional Conventions, their history, pow- 
ers and modes of proceeding. By John Alexander Jame- 
son. Fourth edition. Chicago: Callaghan & Co., 1887. 

The inner history of constitutional conventions from 
the time of the French revolution down to the last 





conventions of New York and California would ex- 
hibit human nature in its most various forms, from 
wisdom to lunacy, from benevolence to selfishness, 
from cosmopolitanism to the narrowest patriotism, 
from revolutionary radicalism to rusty conservatism. 
An occasional convention is an excellent opportunity 
for men to air their opinions and for the people to 
find out what fools and demagogues many of their 
would-be rulers are. Taine gives a vivid account 
of the celebrated French convention, and in 
the recent records of this State we can find 
an almost equal display of the chimerical and 
the impracticable. Doubtless our uext conven- 
tion, if it ever comes off, will afford an equally amus- 
ing and annoying exhibition. Judge Jameson has pro- 
duced an excellent treatise, of a decidedly novel char- 
acter, containing much useful retrospection and many 
wise suggestions, especially well adapted to this coun- 
try, composed of somany separate democracies with 
peculiar and sometimes opposing interests. The vol- 
ume points out the true objects and defines the proper 
powers of such assemblies, and the author’s views are 
expressed with vigor and precision. Prof. Pomeroy 
pronounced it the ablest work ever produced on Amer- 
ican politics. 
NOTES. 


A rather spare old gentleman, with thin greyish 
whiskers and wearing a pair of highly-polished spec- 
tacles, leaned over the counter in the Southern Pacific 
Company’s uptown ticket office Monday morning and 
asked fora round-trip ticket to Portland. ‘ Thirty 
dollars,”’ promptly responded the clerk. The passen- 
ger laid the gold on the counter andthe clerk pulled 
the ticket out of the case and handed it toward him 
with a well-inked pen. ‘‘ What’s that for?” asked the 
passenger with a touch of contempt in his tone and 
glancing toward the pen. “Sign there, please.” 
*“No sir; I refuse. There is no law inthe United 
States compelling me to sign a railroad ticket. 
There is your money. Give me the _ ticket.” 
The somewhat ruffled agent looked at the pas- 
senger and then at the ticket, but did not touch 
the money. ‘‘ What is your name, sir?’ he asked at 
length. ‘Stephen J. Field,’’ was the reply. Then 
it dawned upon the rather dazed mind of the young 
man behind the counter that he was talking to one of 
the justices of the Supreme Court of the United States 
He quietly stamped the unsigned ticket, handed it to 
the passenger with a subdued air, and as he put the 
money in the drawer he was observed by the bystand- 
ers to be in a very reflective mood.—San Francisco 
Chronicle. 


A statement was made recently to the Washington 
Critic by a gentleman, who was a prominent member 
of the Confederate Congress, to the effect that there 
was never any Supreme Court in the Confederate 
States. Hesays a bill passed the Confederate house 
providing for the establishment of such a court, but 
when it reached the Senate it was defeated by Mr. 
Yancey of Alabama, who took the ground that sucha 
tribunal was antagonistic to the Confederate idea of 
the sovereignty of the several States, to maintain 
which principle they had seceded from the Union. Mr. 
Yancey’s views were acquiesced in, but the necessity 
for such a final arbiter of dispute between States 
came up some time afterward, when the courts of 
one State declared that Confederate bonds could 
be taxed for State revenues and the courts of another 
State decided just the contrary. The early collapse of 
the Confederacy prevented further couflicting com- 
plications of the State rights doctrine, as advocated 
by Mr. Yancey and others 
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CURRENT TOPICS. 








HE motion fora stay in Jacob Sharp’s case has 
been ably presented, judging from the news- 
paper reports. It would not at all surprise us if it 
should prevail, for the evidence was all circumstan- 
tial and inferential, and in the absence of positive 
evidence some evidence which was admitted as tc 
former attempts at bribery may seem, on mature 
consideration, to have been too remote properly to 
be invoked in the present consideration. We sin- 
cerely hope the conviction will be found legally 
sustainable, for it is our own belief, in common 
with the public, that the defendant is guilty. This 
impression is strongly confirmed by the fact — not 
lawfully to be considered on the trial, but which 
must have great weight with public opinion — 
that the defendant did not take the stand to excul- 
pate himself. Why did not Jacob Sharp swear to 
his innocence? If his physical condition is urged 
as an excuse for not. proffering him as a witness, it 
may be answered that it would have been but a 
slight effort to answer one general question assert- 
ing his innocence, and even if he had succumbed 
under cross-examination the jury would have sym- 
pathized with him and made every allowance for 
him. We regard the omission to call him as a 
grave, probably a fatal mistake. Counsel treated 
the inculpatory evidence wlth too much contempt. 
In cases of this character, when the public is in- 
flamed and clamoring for a victim, it will not do to 
despise evidence apparently composed of trifles 
light as air. We would have put the defendant on 
the stand and rested. We have perfect confidence 
that Justice Potter will do what he believes right, 
and shall await the result with patience. We do 
not believe, with the Zridune, that if he should 
grant a stay, it would be ‘‘startling,” or that the 
people would regard it ‘‘ with amazement” and 
“be wholly unable to understand ” it, and it makes 
no difference if they should. The Tribune's threat- 
ening of Justice Potter is very indecent. But he 
will not be deterred by it. 


Dr. John 8. Butler, of Hartford, has issued from 
the press of G. P. Putnam’s Sons, of New York, 
a short monograph on the ‘‘Curability of Insan- 
ity and the Individualized Treatment of the In- 
sane.” The key-note of the treatise is found in 
the affirmative interpretation of the title; insanity 
is generally curable, at all events, few cases require 
restraint or force, and it is wrong treatment to put 
Insane persons together. The writer, albeit a great 
authority on the subject, seems rather optimistic, 
and yet it must be confessed that he defends his 
views by numerous strong examples. We infer that 
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his opinions are those of a minority of alienists. 
One characteristic of the insane, on which we have 
always insisted, is strongly brought out by this 
essay, namely, the power of the great majority of 
insane persons to control their actiens, and to dis- 
tinguish between right and wrong. 


Justice Cave has some sound ideas of procedure. 
In a late case (19 Q. B. Div. 29) he says: ‘* At the 
last moment the defendant’s counsel invites the 
court to say to the plaintiff: ‘You are entitled to 
approach the Temple of Justice. You have a case 
of much importance for the decision of the court, 
and the arguments on either side have been duly 
heard. But you have approached the temple by 
the front entrance, when you ought to have came 
in by the back way. Retire, and renew your labor 
and redouble your expenses.’ For my part I will 
never adopt that course,” etc. 


Two military Atlanta lawyers had a conflict in 
court a few days ago, in which one threw the Re- 
vised Statutes and the other the Bible. Probably 
each threw what he thought the other needed, But 
when one sur-rebutted with that peculiarly American 
weapon, the spittoon, the court thought it time to 
interfere. The by-standers were bespattered with 
ink and mucilage, but no blood was shed. What 
a miserable death, to be slain by a ‘* cuspidor!” 
We should prefer to have our exit soothed by mu- 
cilage. But what has got into these lion-hearted 
Southrons, any way?—Col. Troy, Gov. Gordon, 
and the rest? We should feel very sad at seeing 
the governor ‘‘ blasted,” but we suspect that a good 
deal of this specchifying is in the nature of ‘‘ blow- 


ing.” 


In answer to many calls, we have prepared and 
now have ready for our subscribers, an index- 
digest of this journal, volumes twenty-one to 
thirty-four, inclusive. This supplements our for- 
mer index, and has been prepared under the per- 
sonal supervision of the editor, much of it by his 
own hand, and it is hoped that it will be found 
convenient and labor-saving, and as nearly free 
from errors as such publications can ever be. There 
is prefixed a table of cases reported in full, which 
it is thought will be a convenience. It is offered 
at the price of two dollars, which will not cover 
the cost of production unless an unusually large 
edition should be called for. 


Actually overheard by the editor at the State 
Library. Various personally conducted tourists. 
(Two hayseeds—first hayseed:) ‘‘ Wall, this is 
where your money and mine goes to, a good deal of 
it.” (Probably cost them about one old hen apiece.) 
‘* But see them cracks!” (Other hayseed :) ‘* That’s 
so, but I tell you, Dave Hill won’t stand no monkey- 
ing. He jest puts his foot down, every time, he 





does. Y’orter to’ve heerd his speech at our agri- 
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cultooral fair,” etc. (Bride:) ‘Golden corridor? 
*Cause it cost so much money, I suppose. My! see 
the cracks! Put your hand in ’em!” (Another 
bride, stopping in front of picture of judges of the 
old Superior Court:) ‘‘Oh, Harry! see these funny 
old fellows! Aint those collars killing? And look 
at their boots!” (Bridegroom:) ‘‘ Yes, queer old 
duffers —don’t look as if they knew beans. By 

(Old 


Jupiter! see the cracks! and smell the gas!” 

lady, in front of pictures of justices of United 
States Supreme Court; pointing with umbrella to 
Mr. Justice Field :) ‘‘ Gracious! there’s Chief Justice 
Cyrus Field!” (Another O. L.:) ‘‘ What do they 
wear them gownds for?” (First O. L.:) Oh, jest to 
be comfortable — don’t wear no coats nor vests, you 
know. My! what awful cracks! could lay my 
hand in’em! and smell the gas! (Bucolical juvenal 
and sire. B. J.:) ‘* Father, d'ye spose any lawyer 
ever knew all there is into them books?” (Sire:) 
** Wall, dunno; praps old Dan’l Cady, and Eeverts, 
he’s a powerful pleader, but as a senaytor he’s a 
disappintment, I must say. But my! see them 
cracks!” (Bride--shy but comely:, ‘‘I wonder 
who that gentleman is behind that great heap of 
books?” Conductor says something in a tone of 
awe. (Bride — looking shyly back:) ‘‘ Why, he’s 
real young and good-looking, aint he? See those 
horrid cracks!” (Husband — jealous already, evi- 
dently:) ‘‘No; no great, I don’t think. But do 
you smell the gas?” And the editor’s conceit 
is restored. 


The State Library will be closed to the public 
from the 5th to the 20th inst., inclusive, for the 
purpose of cleaning and repairs. 


Referring to the judges’ ‘‘consciousness of each 


other’s shortcomings,” the Central Law Journal 
says: ‘*This sort of consciousness is rather charac- 
teristic of the judicial mind. There is extant an 
old set of American Reports, published when the 
century was ‘in its teens,’ in which it appears that 
in nine out of every ten cases reported some one of 
the three judges dissented from the opinion of the 
court. These learned gentlemen were abundantly 
‘conscious of each other’s shortcomings.’” The 
editor need not have gone so far back. Dissent, not 
to so great an extent perhaps, is common enough 
now. In looking over the early volumes of our own 
Court of Appeals reports one must be amazed at the 
dissents in cases supposed now to lay down well- 
settled doctrines. In one volume of the commission 
of appeals’ reports dissents were as thick as daisies 
in a pasture. Dissents are very common in Penn- 
sylvania, where the dissent is usually by three 
judges, and if any one will tell us who writes the 
opinion and who sat in a particular case in which 
three dissent, we venture to say we can guess cor- 
rectly as to two of the dissenters in a majority of 
cases, There is one judge in Missouri who is con- 
stantly dissenting, aud in the most scornful and 
contemptuous manner. There are two d’s in the law 





that we object to—dissents and demurrers. We 
would like to suppress the publication of the one, 
and compel the party to abide by the other. 


NOTES OF CASES. 


N State v. Goss, Vermont Supreme Court, June 21, 
1887, an express agent delivered a package 
containing lager beer to the consignee, who paid 
him asum of money to be transmitted to the con- 
signor, and the agent was prosecuted for selling, 
furnishing and giving away intoxicating liquor 
without authority. On trial the court instructed 
the jury that it was immaterial whether he knew 
what the package contained. J/e/d, that an express 
carrier, in the absence of suspicious appearances or 
circumstances, is neither bound to know nor an- 
thorized to find out as a condition of receiving it, 
what a package contains that is offered for car- 
riage. The court said: ‘‘ But do the circumstances 
shield the respondent? 
he says it was his duty to deliver the packages as 
he did, even though he had known thicir contents, 
and that he should have been liable had he not de- 
livered them; while, on the other hand, it is said 
that he was bound to know their contents at his 
peril, and that his want of knowledge makes no 
difference. Both of these propositions are unten- 
able. As to the first, although express companies 
are common carriers, and liable as such, yet the law 
neither requires nor permits them to do illegal acts; 
and they are not bound to transport and deliver in- 
toxicating liquor, nor other commodities, if thereby 
they would commit an offense or incur a penalty. 
They cannot be allowed, any more than other peo- 
ple, knowingly and with impunity to make them- 
selves agents for others to break the laws of the 
State. As to the other proposition, express car- 
riers are not bound, as a general thing, to know the 
contents of packages offered to them for carriage. 
If they were it would follow that they might refuse 
to carry without such knowledge; and as it would 
be unreasonable to require them to accept as con- 
clusive the word of the shipper as to contents, they 
must have aright to inspect for themselves as 4 
condition of carrying, which would occasion great 
inconvenience in practice. But no such rights ex- 
ist as a general rule. This precise question was 
passed upon by the Supreme Court of the United 
States in the Nitro-Glycerine case, 15 Wall. 524, 
where the rule is laid down thus: ‘It then 
being his (the carrier’s) duty to know the contents 
of any package offered to him for carriage, when 
there are no attendant circumstances awakening his 
suspicion as to their character, there can be no pre- 
sumption of law that he had such knowledge in 
any particular case of that kind, and he cannot ac- 
cordingly be charged, as matter of law, with notice 
of the properties and character of packages thus re- 
ceived.’ In Crouch v. London & N. W. R. Co., 14 
C. B. 255, it is said that the proposition that a car- 
rier has in all cases a right to be informed as to the 


He says they do, because 


not 
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contents of packages brought to him, and may re- 
fuse to carry them if the information is withheld, 
has not a shadow of authority to sustain it, except 
a dictum of Best, C. J., in Riley v. Horne, 5 Bing. 
917, and that in its generality it cannot stand the 


test of reasoning. But this case recognizes the 
right of the carrier to refuse to receive packages 
offered without being made acquainted with their 
contents, when there is good ground for believing 
that they contain any thing of a dangerous charac- 
ter; and it is said in the itro-@lycerine case that 
it is only when such ground exists, arising from 
the appearance of the package or other circum- 
stances tending to excite suspicion, that the carrier 
is authorized, in the absence of special legislation 
on the subject, to require knowledge of the con- 
tents of the packages offered as a condition of re- 
ceiving them for carriage. In England railway car- 
riers are authorized by statute to refuse to take any 
parcel that they suspect to contain goods of a dan- 
gerous nature, or require the same to be opened to 
ascertain the fact. In Brass v. Maitland, 6 El. & 
Bl. 471, which holds it to be the duty of the ship- 
per, when he offers goods of a dangerous character 
to be carried, to give notice of their character, the 
chief justice said: ‘It would be strange to suppose 
that the master or the mate, having no reason to 
suspect that goods offered for general shipment 
might not be safely stowed away in the hold, must 
ask every shipper the contents of every package.’ 
1 Smith Lead. Cas. (7th Am.ed.) 389, 411. If then 
in the absence of suspicious appearances or circum- 
stances, an express carrier is neither bound to know 
nor authorized to find out, as a condition of receiv- 
ing it, what a package contains that is offered to 
him for carriage, it would be strange to hold him 
guilty of a criminal offense because of the character 
of the contents; for in such case he is bound to 
carry, and liable if he does not, and the law will 
not compel a man to act, and then punish him for 
acting. Hence the turning point of this case is 
whether the respondent had reason to believe or 
suspect —for it appears that he did not know — 
that these packages contained what they did. If 
he did he is charged with notice of their contents, 
and is guilty; if he did not, he is not charged with 
such notice, and is not guilty; and as the evidence 
tended to show he did, and the court ruled the 
point immaterial, the case must go back for a new 
trial.” 

In Frost v. Eustern Railroad Co., New Hampshire 
Supreme Court, March 11, 1887, the ground of the 
action was that the defendant was guilty of negli- 
gence in maintaining a turn-table insecurely guarded, 
which being wrongfully set in motion by older 
boys, caused an injury to the plaintiff, who was at 
that time seven years old, and was attracted to the 
turn-table by the noise of the older and larger boys 
turning and playing upon it. The turn-table was 
situated on the defendant’s land, about sixty feet 
from the public street, and in a cut with high, 
steep embankments on each side, and the land on 





each side was private property and fenced. It was 
fastened by a toggle, which prevented its being set 
in motion unless the toggle was drawn by a lever 
to which was attached a switch padlock, which be- 
ing locked, prevented the lever from being used 
unless the staple was drawn. At the time of the 
accident the turn-table was fastened by the toggle, 
but it was a controverted point whether the pad- 
luck was then locked. When secured by the tog- 
gle, and not locked with the padlock, the turn- 
table could not be set in motion by boys of the age 
and strength of the plaintiff. Upon these facts we 
think the action cannot be maintained. The al- 
leged negligence complained of relates to the con- 
struction and condition of the turn-table, and it is 
not claimed that the defendant was guilty of any 
active misconduct toward the plaintiff. The right 
of a land-owner in the use of his own land is not 
limited or qualified like the enjoyment of a right or 
privilege in which others have an interest, as the 
use of a street for highway purposes under the gen- 
eral law, or for other purposes under special license 
(Moynihan v. Whidden, 143 Mass. 287), where care 
must be taken not to infringe upon the lawful 
rights of others, At the time of his injury the 
plaintiff was using the defendant’s premises as a 
play-ground without right. The turn-table was re- 
quired in operating the defendant’s railroad. It 
was located on its own land, so far removed from 
the highway as not to interfere with the conveni- 
ence and safety of the public travel, and it was not 
a trap set for the purpose of injuring trespassers. 
Aldrich v. Wright, 53 N. H. 404; S. C., 16 Am. Rep. 
339. Under these circumstances the defendant 
owed no duty to the plaintiff, and there can be no 
negligence or breach of duty where there is no act 
or service which the party is bound to perform or 
fulfill. A land-owner is not required to take active 
measures to insure the safety of intruders, nor is he 
liable for an injury resulting from the lawful use of 
his premises to one entering upon them without 
right. A trespasser ordinarily assumes all risk of 
danger from the condition of the premises, and to 
recover for an injury happening to him he must 
show that it was wantonly inflicted, or that the 
owner or occupant, being present and acting, might 
have prevented the injury by the exercise of reason- 
able care after discovering the danger. Clark v. 
Manchester, 62 N. H.—; State v. Railroad, 52 id. 528; 
Sweeny v. Railroad, 10 Allen, 368; Morrissey v. Rail- 
road, 126 Mass. 377; 8. C., 30 Am. Rep. 686; Sev- 
ery V. Nickerson, 120 Mass. 306; 8. C., 21 Am. Rep. 
514; Morgan v. Hallowell, 57 Me. 875; Pierce v. 
Whitcomb, 48 Vt. 127; S. C., 21 Am. Rep. 120; M- 
Alpin v. Powell,, 70 N. Y. 126; 8. C., 26 Am. Rep. 
555; St. Louis, V. & T. H. R. Co. v. Bell, 81 Ml. 
76; Gavin v. City of Chicago, 97 id. 66; 8. C., 37 
Am. Rep. 99; Wood v. School District, 44 Iowa, 27; 
Gramlich v. Wurst, 86 Penn. St. 74; 8S. C., 27 Am. 
Rep. 684; Cauley v. Pittsburgh, CO. & St. L. R. Co., 
95 Penn. St. 398; S.C. 40 Am. Rep. 664; Gilles- 
pie v. Mc Gowan, 100 Penn. St. 144; 8. C., 45 Am. Rep. 
365; Mangan v. Atterton, L. R., 1 Exch, 239, The 





104 


THE ALBANY LAW JOURNAL. 





maxim that a man must use his property so as not 
to incommode his neighbor only applies to neigh- 
bors who do not interfere with it or enter upon it. 
Knight v. Abert, 6 Penn, St. 472. To hold the owner 
liable for consequential damages happening to tres- 
passers from the lawful and beneficial use of his 
own land would be an unreasonable restriction of 
his enjoyment of it. We are not prepared to adopt 
the doctrine of QRailroad Co. v. Stout, 17 Wall. 657, 
and cases following it, that the owner of machinery 
or other property attractive to children is liable for 
injuries happening to children wrongfully interfer- 
ing with it on his own premises. The owner is not 
an insurer of the safety of infant trespassers. One 
having in his possession agricultural or mechanical 
tools is not responsible for injuries caused to tres- 
passers by careless handling, nor is the owner of a 
fruit tree bound to cut it down or inclose it, or to 
exercise care in securing the staple and lock with 
which his ladder is fastened, for the protection of 
trespassing boys who may be attracted by the fruit. 
Neither is the owner or occupant of premises upon 
which there is a natural or artificial pond, or a blue- 
berry pasture, legally required to exercise care in 
securing his gates and bars to guard against acci- 
dents to straying and trespassing children. The 
owner is under no duty to a mere trespasser to keep 
his premises safe, and the fact that the trespasser 
is an infant cannot have the effect to raise a duty 
where none otherwise exists. ‘The supposed duty 


has regard to the public at large, and cannot well 
exist as to one portion of the public and not to an- 


other, under the same circumstances. In this re- 
spect, children, women and men are upon the same 
footing. In cases where certain duties exist, infants 
may require greater care than adults, or a different 
care; but precautionary measures having for their 
object the protection of the public must, as a rule, 
have reference to all classes alike.’ olan v. New 
York, N. I, & H. R. Co., 53 Conn.461." See notes, 
40 Am. Rep. 667; 38 id. 72; 31 id. 206; Messenger v. 
Dennie, 187 Mass, 197; 8. C., 50 Am. Rep. 295. 
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FUTURE DAMAGES. 
IL. 


HE cases in which lateral or subjacent support has 
been removed have been referred to but not cited. 
They will now be considered. In Backhouse v. 
Bonomi, 9 H. L. Cas. 503, the action was brought to 
recover damages by reason of the subsidence of the 
superior tenement caused by an excavation of the 
underlying stratum; and the defense was that more 
than six years had elapsed since the completion of the 
excavation, but the House of Lords held that this fact 
constituted no defense, as the subsidence had taken 
place within six years before the commencement of 
the action. It was held that the excavation being 
lawful when made never became unlawful for the pur- 
pose of giving a cause of action, but was the cause 
of the cause of action which was the subsidence itself. 
The cause of action therefore did not accrue till the 
subsidence took place, aud the statutory time com- 
menced running then and not before. 
In Nicklin v. Williams, 10 Ex. 259, the action was to 











recover damages sustained by a subsidence as jn 
Backhouse v. Bonomi. The defense was that the cause 
of action for the subsidence had been satisfied, and to 
overthrow this defense plaintiff replied, that the 
action was brought for a subsequent subsidence. Oy 
demurrer this avoidance of the defense was held bad, 
The case is clearly in conflict with Buchkhouse y, 
Bonomi, and as the latter is a more recent and 
authoritative adjudication, the case of Nicklin v. Wil. 
liams, must be regarded as overruled. In Lamb y 
Walker, 2 Q. B. Div. 389, the question was again pre. 
sented under similar facts. The decision was the same 
asin Nicklin v. Williams, but the lord chief justice 
dissented, and his reasoning is unanswerable. Finally 
the Court of Appeals in Mitchell v. Darley Main 
Colliery Co., 14 Q. B. Div. 125, reviewed the whole 
question and came tothe only sound conclusion that 
each new subsidence created a new cause of action. It 
is true that the question did not arise under the plea 
of a former recovery. The defense was the statute of 
limitations, but the court could not decide as it did, 
that the claim for damages was not outlawed,without 
in effect holding that the new subsidence gave anew 
cause Of action on which a recovery could be had even 
though a recovery had been had for the first sub- 
sidence. It is immaterial whether the cause of action 
for the first subsidence has been satisfied by a recovery 
or is barred by the statute of limitations. In either 
case no new action can be maintained for a new snb- 
sidence, unless such subsidence create a new and in- 
dependent cause of action. The excavation which 
caused the subsidence in the case was made in 1868, 
and subsequently plaintiff was damaged by the sub- 
sidence of his land. In 1882, a new subsidence took 
place because of the excavation made in 1868, no new 
excavation having been made, and the One made in 
1868 not having been disturbed since that time. It 
was claimed in the action brought to recover the dam- 
ages sustained by the new subsidence, that when the 
first subsidence occurred the cause of action was com- 
plete, and that the second subsidence was but an 
element of the damages flowing from the digging of 
the excavation which was the cause of action and did 
not create anew cause of action. This sophistry was 
brushed aside by the court. Brett, M. R., writing the 
opinion, based the decision of the court partly on 
authority but mainly on principle. He agrees with the 
argument of the counsel for the plaintiff, which he 
expresses in the following language: ‘‘The reply on 
the part of the plaintiff is this, the fact of the defend- 
ants’ excavating these minerals gave him no cause of 
action; it did him no injury by itself, they had a right 
to do it, their mines were their own property, and 
they had a perfect right to do what they liked with 
their own, so longas they didnot hurt him. When 
they excavated the minerals which were their own 
property, if they had then and there taken means to 
prevent the sinking of the plaintiffs’ property he would 
have had no cause of action against them. What they 
did in excavating was perfectly lawful, if they had 
taken care that in so using their property they did not 
hurt him. But in 1868, or immediately afterward they 
did something which did give him a cause of action, 
that is, they caused his land to subside, and that sub- 
sidence caused by them was his cause of action. They 
caused that subsidence by mining, and by not prop- 
ping, so asto prevent the plaintiffs land subsiding 
afterward. That cause of action was settled between 
them when they repaired his houses, bul now they have 
done him a new and wholly independent injury; they 
have caused his /and to subside again. Itis true that 
in this case, it is the same spot as before, but it might 
have been a hundred yards off. It isa new subsidence. 
They have caused that subsidence by the excavation 
of the minerals in 1868, and by not having filled up that 





‘ion 
ery 
her 
Nb. 
| ine 
lich 
868, 
ub- 
ook 
lew 
e in 
It 
um 
the 
om 
an 
r of 
did 
Was 
the 
on 
the 
1 he 
On 
nd- 
e of 
ght 
and 
ith 
hen 
wit 
s to 
uld 
hey 
had 
not 
hey 
ion, 
ub- 
hey 
‘Op- 
‘ing 
eel 
ave 
hey 
bat 
ght 
ice. 
ion 


hat 


THE ALBANY LAW JOURNAL. 


105 





excavation before 1882. It isno answer to the plaintiff 
in respect of this new subsidence which is the injury to 
him, to tell him that the causa causans of that was the 
same as the causa causans of the old subsidence. That 
equsa causans gave the plaintiff no right of action at all 
in either case, but the two different results from it have 
given the plaintiff two causes of action, and although 
itis true to say, that for the same cause of action 
successive actions for damages cannot be maintained, 
yet there may be any number of successive causes of 
action. This is the whole dispute between the parties. 
Therefore we must consider what isthe real cause of 
action.” Then after referring to the case of Lamb v. 
Walker, and particularly the opinion of the lord chief 
justice in that case, the court continues: ‘‘I cannot 
help thinking that the judgment of the lord chief 
justice, which he might have founded entirely upon 
Backhouse v. Bonomi, examines the whole subject 
afresh, and gives the most weighty reasons to show 
that in such a case as this the only cause of action is the 
subsidence of the plaintiff's land, and if that subsidence 
has been brought about by the defendants, whether 
or not by the omission of something after commission, 
that is without taking precautions against the conse- 
quences of an act of commission by them, each subsi- 
dence is a new cause of action. * * * But what is 
to be done with a new subsidence? The mine owner 
has excavated on his own property; he knows that he 
caused a subsidence to his neighbor’s property, and he 
knows that that neighbor is entitled to damages for 
it; willhe run the risk of allowing the excavation to 
continue, the effects of which he may obviate by 
immediately putting up a wall or propping up his own 
property? If he does nothing he is not counteracting 
the effects on his neighbor's property, of something 
which he has done on his own; he is not counteract- 
ing that mischief to hisneighbor by doing something 
on his own property; and if there is a new subsidence 
that will give his neighbor a new cause of action. 
The chief justice says it is difficult to conceive that 
the jury which is the tribunal, that is, to give damages 
for the first subsidence that is existing, ought to give 
damages for a prospective new subsidence, which the 
defendant has the option and the right to prevent; so 
that although before the verdict of the jury is given, 
or although at the time that that verdict is given the 
mine owner is doing that which will prevent any 
future damage, nevertheless the jary in the first action 
ought to take into consideration the prospective in- 
jury which might be thought likely to occur at the 
time when the action was brought. That seems to me 
to be a proposition, which when it is well sifted out 
andexamined cannot stand, and therefore the chief 
justice’s reasoning of itself and without reference to 
Backhouse v. Bonomi, is conclusive to show that each 
subsidence isa fresh cause of action. * * * There- 
fore Llagree with the lord chief justice’s views, that 
each subsidence is a new cause of action, although the 
eausa causans of each subsidence may be the same.”’ 
This case was carried to the House of Lords and the 
judgment of the Court of Appeals, Lord Blackburn 
dissenting, affirmed, 11 App. Cas. 127; 54 L. T. R. (N. 
S.), 882. The opinion of Lord Fitzgerald is the 
most convincing and satisfactory of the opinions de- 
livered in the House. Indeed his reasoning and the 
reasoning of Cockburn, C. J., dissenting in Lamb v. 
Walker, can neither be answered nor even criticised. 
Lord Fitzgerald says: ‘‘The real though not the 
formal question for your lordships’ determination is 
whether Lamb v. Walker, was correctly decided. Lord 
Blackburn rightly deals with this appeal in the same 


light as if it was an appeal from Lamb v. Walker. I do | 


not propose to follow him in his instructive examina- 
tion of that case, and Backhouse v. Bonomi, and his 
criticisms on those cases, but I think we may deduce 





from the authorities some propositions as now settled 
in law, and applicable to the circumstances of the ap- 
peal now before your lordships’ house, and to similar 
cases. I proceed to state those propositions though in 
doing so I am conscious of the danger pointed out by 
Lord Bramwell. * * * The excavations and re- 
moval of the minerals do not constitute any action- 
able invasion of the right of the owner of the surface, 
although subsequent events show that no adequate 
supports have been left to the surface. But when in 
consequence of not leaving or providing sufficient 
supports a disturbance of the surface takes place, that 
disturbance is an invasion of the rights of the owner of 
the surface, and constitutes his cause of action.” (The 
italics are the writer’s). ‘‘ The foundation of the plain- 
tiff’s action then seems to be that although the excava- 
tion of the minerals was an act by the defendants in 
the lawful enjoyment of their own property, yet when 
subsequently damages arose therefrom tu’the plaintiff 
in the enjoyment of his property, the defendants be- 
came responsible. * * * Now as to the cause of 
action in 1868, there is no doubt that the mere excava- 
tion prior to or in 1868 was legitimate and not of itself 
alone the foundation of any right of action, but when 
the subsidence of that year took place and caused 
damages to the plaintiff's houses, then the defendants 
became liable to make good that loss, because though 
their acts were in the lawful use of their own property, 
yet the injurious consequences to the plaintiff might 
have been avoided. IJtisthe disturbance then when it 
arises that is the cause of action, and not the prior 
legitimate act of the owners of the minerals in the law- 
ful enjoyment of their own property. * * * There 
was a subsidence in 1868, causing a special damage, 
giving the plaintiff a cause of action, and in respect to 
that damage he accepted compensation, which it 
seems is agreed is equivalent toa recovery of dama- 
ges in anaction, if such action had then been insti- 
tuted. In 1882, a fresh and distinct subsidence took 
place, causing special damage to the plaintiff. It was 
admitted before your lordships that after the partial 
subsidence in 1868, thestrata remained practically 
quiescent until the working of the coalin the next 
adjoining land by the owner thereof in the year 
1882, which working caused acreep and a further sub- 
sidence; and further, that if the owner of the adjoin- 
ing land had not worked bis coal,there would have been 
no further subsidence, and that if the coal under the 
respondent’s land had not been taken out, or if the ap- 
pellants had left sufficient supports under the re- 
spondent’s land, then the working of the adjoining 
land would have done no harm.” (From this admis- 
sion it is apparent that the subsidence was not in any 
sense a continuation of the subsidence of 1868 or 1871, 
but was occasioned by the working of the adjoining 
mine, and the failure of defendants to properly sup- 
port the superior tenement. This is the construction 
which Lord Fitzgerald places on the admission. He 
says: ‘“‘It will be observed on these admissions that 
the partial subsidence of 1868 had practically ceased, 
and that afresh creep and subsidence took place in 
1882, which would not have taken place if the defend- 
ants had left sufficient natural support under the 
plaintiffs’ land, or we may add, had substituted 
adequate artificial support.’’ Nor was the admission 
an admission that the subsidence was caused by the 
removal by the defendants of coal since the removal, 
which caused the subsidences of 1868 and 1871. Lord 
Blackburn distinctly asserts that the admission is not 
susceptible of that construction. ‘I do not under- 
stand this to be an admission that the subsidence was 
occasioned by the removal by the defendants of other 
coal, than that the removal of which occasioned the 
subsidence in 1868.’’) The case therefore presented 
the question of the right to recover for a second and 
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independent subsidence, resulting from the excava- 
tion which occasioned the first subsidence (but not 
a continuation of that subsidence) without the inter- 
vention of any act of the defendants since the original 
excavation. Lord Fitzgerald continues: ‘‘ There can 
be no doubt that though there had beer no act of 
commission by the defendants since the completion of 
the excavation of 1868, yet if there had been no sub- 
sidence causing damage to the plaintiff prior to that 
of 1882, the present action could be maintained; but 
it is alleged that as the plaintiff had a complete cause 
of action in 1868, the statute of limitations then began 
to operate and has barred the present action. It was 
further argued that the plaintiff, in 1868, could and 
ought to have insisted on recovering once and for all 
any damage that might arise prospectively from the 
excavation of 1868 according to the rule of law, which 
in order to prevent a multiplicity of actions, provides 
that damage resulting from one and the same cause 
of action must be assessed and recovered once and 
for all. * * * Wehave to consider what was the 
cause of action in 1868, and whether the cause of action 
of 1882 is one and the same cause of actionas that of 
1868. If itisso then the defendants are entitled to 
succeed on the defense of the statute of limitations. 
* * * Ttseems to me that Backhouse v. Bonomi, 
did decide that the removal of the subjacent strata 
was an act, (I will not say an innocent act) done in the 
legitimate exercise of ordinary ownership which per 
se gave no right of action to the owner of thesurface, 
and that the latter had no right of action until his 
enjoyment of the surface was actually disturbed. The 
disturbance then constituted his rightof action. There 
was a complete cause of action in 1868, in respect of 
which compensation was given, but there was liability 
to further disturbance. The defendants permitted this 
state of things to continue without taking any steps to 
prevent the occurrence of any future injury. A fresh 
subsidence took place causing a new and further disturb- 
ance of the plaintiff's enjoyment, which gave him a 
new and distinct cause of action. If this view is cor- 
rect then it follows that the cause of action now in- 
sisted on by the plaintiff is not the same cause of 
action as that of 1868, but is in point of law as it is 
physically a new and independent cause of action 
arising in 1882, to which the defense of the statute of 
limitations is not applicable. The necessary conclu- 
sion is that Lamb v. Walker, was not correctly deci- 
ded, and that the able reasoning of Cockburn, C. J., 
in that case ought to have prevailed.” 

In Whitehouse v. Fellowes,10 Q. B., N. S. 765, the 
defendants, as trustees of a turnpike company, had so 
constructed a drain along the highway as to cause in- 
jury by the flow of water to plaintiffs’ mine. To the 
action brought to recover damages the defendants set 
up the statute of limitations; but the court held that 
the action was not barred, as the damages sued for 
had been sustained within the statutory period, 
although the construction of the drain was beyond 
that period. The Court of Appeals in Mitchell v. 
Darley Main Colliery Co., thus very clearly states the 
substance of the reasoning of the court in Whitehouse 
v. Fellowes: “The Court of Common Pleas said the 
causa causans of the injury to the property was a 
continuing cause, but that cause alone gave to the 
mine owner no cause ofaction. It was a cause which 
if thereby any damage was occasioned to a mine own- 
er’s property would immediately give him a cause of 
action. It had given a cause of action some time ago 
but since that the trustees continued it. They might 
have stopped it. The continuing causa causans re- 
mained, and remained in the power of the trustees, and 
that caused a new injury to the mine owner’s prop- 
erty. That was a new cause of action because it was 
an injury to the land owner’s property in each case.”’ 





In McGuire v. Grant, 25 N. J. L. 356, the defendant 
had removed the lateral support of the plaintiffs 
land. Damages having been subsequently sustained, 
suit was brought. The statute of limitations was 
relied on as a defense, the removal of the lateral sup- 
port having taken place beyond the statutory period. 
But the court held that the cause of action was the 
damage sustained by the falling of the land, and that 
the falling of the land having occurred within the 
time limited the statute of limitations was no defense. 
The case of Uline v. N. Y. C. & H. R. R. Co., 101 N. 
Y. 98,is an exceedingly important decision on the 
subject under consideration. It is true that the sub. 
ject of future damages was not authoritatively settled 
in that case, as what was said on that point was mere 
obiter. But the opinion contains such a careful re- 
view of the whole matter that it will not be disregar- 
ded in the future by that tribunal. 

The action was for unlawfully obstructing a street by 
the construction of a railroad, and the court charged 
that the plaintiff was entitled to recover the perma- 
nent damages to his property sustained by reason of 
the obstruction, on the theory that the obstruction 
was permanent in its nature. On appeal the court 
held that the plaintiff could not recover any damages; 
but the court went further and reviewed the charge of 
the trial judge, on the subject of permanent damages, 
and held that it was erroneous. The court said: ‘The 
question however still remains, what damages? Are her 
damages on the assumption that the nuisance was to 
be permanent, or only such damages as_ she sustained 
up tothe commencement of the action?” There never 
has been in this State before this case the least doubt 
expressed in any judicial decision, so faras I can dis- 
cover, that the plaintiff in such a case is entitled to 
recover damages only up to the commencement of the 
action. After reviewing many authorities the learned 
judge continues: “If therule affirmed be the correct 
one,thena railroad company authorized to construct its 
road may enter upon the lands of any private person 
and take them, and in a suit for trespass the plaintiff 
must recover his entire damages, and the railroad 
company must become substantially vested with the 
t tle to the land; and thus instead of conforming to 
the statute, it may acquire land by a pure ltrespuss.”’ 

In Williams v. Pomeroy Coul Co., 37 Ohio St. 583 
the facts were as follows: Defendants, while working 
their mine, broke over the line, and took coal from 
the mine of the adjacent owner. The trespass was 
committed in 1861. In 1868, the plaintiff while work- 
ing his mine, the mine on which defendant had tres- 
passed, broke intothe excavation which defendants 
had made, and through the opening thus made water 
flowed into and damaged the plaintiff's mine. Action 
was brought to recover the damages suffered by plain- 
tiff, and it was urged on his behalf that it was a proper 
case forthe application of the doctrine of continuous 
nuisance, and that therefore every item of damage 
created a new cause of action. Butthe court held 
that the only wrong of which the defendants had been 
guilty was the original trespass committed when they 
broke through into plaintiff's mine in 1861, and that 
therefore the plaintiff's claim for damage was out- 
lawed. 

A recent case in the New Jersey Court of Chancery 
is very interesting and important. It is Exeeutors of 
Lord v. Carbon lron Manuf. Co., 8 Atl. Rep. 812. The 
syllabus states with precision the substance of the de- 
cision. ‘“‘For a simple trespass, which is complete 
when the force by which it was committed ceases, and 
which is continuous in nothing but the consequences 
which may flow from it subsequent to its commission, 
the only remedy known to the law is an action of 
trespass, in which the person injured must recover his 
damages once for all.” 
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“As a general rule the only legal duty which a tres- 
passer incurs by his wrongful act, where his trespass 
is complete when judicial aid is invoked, is a liability 
to reimburse the person injured in money for the loss 
which his trespass has caused.” 

“Tf an upper mine owner breaks through a barrier 
which was left by the lower mine owner for the pur- 
pose of protecting his mine against the water which 
otherwise would flow from the upper into the lower 
mine, the trespasser is answerable for the damages, in- 
cluding the costs of restoring the barrier; but the 
trespass in such case imposes no legal duty upon the 
trespasser to either close the opening or to prevent the 
water in his mine from flowing through the opening 
into the lower mine.”’ 

“The flowage of water from the upper mine into 
the lower through an opening thus is neither the con- 
tinuance of a trespass nor of @ nuisance, and gives no 
distinct ground of action.”’ 

The suit was in equity to compel the defendants to 
protect the complainants against water flowing from 
defendants’ mine into the mine owned by complain- 
ants through an opening. The court assumed for the 
purpose of the argument, what however was not the 
fact. that the defendants had made the opening, and 
that it was a trespass for which they were responsible. 
It was urged that although the action for the original 
trespass was barred by lapse of time, yet that every 
day’s continuance of the opening gave the complain- 
ant anew cause of action, for the reason that the de- 
fendants owed tothe plaintiffs the duty of repairing 
the breach, and that therefore equity would interfere 
to compel the performance of this duty to prevent a 
multiplicity of suits. On this point the court say: 
“Therefore if the wrong which forms the ground of 
his action had been committed on the surface, and 
had consisted of an excavation made in the complain- 
ants’ land, and also of the removal of a solid stone wall 
erected by the complainants on their own land to pre- 
vent the water of a pond standing on the defendants’ 
land from overflowing theirs, and the effect of the de- 
fendants’ wrongful acts in making the excavation and 
removing the wall had been to produce a continuous 
discharge of the water of the pond over the complain- 
ants’ land, which would continue, constantly inflicting 
additional injury so long as the wall was not restored, 
and the complainants had failed to apply for protec- 
tion while the wrong was in progress, but came seek- 
ing it after all force and violence had ceased, and af- 
ter the defendants’ trespass as a legal wrong was fully 
completed, though its injurious consequences were 
still in progress, I consider it entirely clear on prin- 
ciple that under such a condition of facts this court 
would be powerless to give the complainants any re- 
lief whatever. It is certain that the trespass could 
not be restrained, for as already remarked, it is im- 
possible to restrain or prevent the doing of that which 
has ulready been done. It is equally certain that this 
court has no power to decree the payment of pecuni- 
ary damages in satisfaction of such a wrong, and I 
know of no power in this court or in any other which 
gives it authority when one person had made an exca- 
vation in the land of another, to command the aggres- 
sor to go back and fill up the excavation, and restore 
the land to its original condition. Such a decree 
would, I think, be entirely anomalous, having the sup- 
port of neither precedent nor principle. And it 
would produce this incongruous state of affairs: To 
redress the first trespass the court would command 
the aggressor to commit a second. Nor do I think 
this court has power in such a case to compel the 
wrong doer toerect a wall on his own land to protect 
the injured party against the consequences of his 
wrongful act. 








The practical effect of such an exercise — 





of power, it will be observed, would be to fasten aper- 
petual easement on the lands of the aggressor as a rem- 
edy for a trespass committed by him on the land of 
his neigbbor. I have never understood that it was 
possible for any such consequences to flow froma 
trespass, nor that it was possible for an easement to 
have its origin in such a source. Acts which are wrong- 
ful in their origin may be repeated so frequently and 
so long as to raise the presumption of a grant, and thus 
to transform what was originally wrongful into a 
right; but [know of no act which a wrong-doer may 
do on the land of another which will give the person 
injured a right of any kind in the land of the wrong- 
doer. 

‘*Tt would seem therefore to be entirely clear, that if 
the trespasses on which the complainants ground their 
right to relief had been committed on the surface, 
this court would have been without the slightest pre- 
tense of jurisdiction over the case, and that the only 
remedy to which the complainants could in that case 
have had recourse would have been an action at law. 
But the complainants say that their right in this re- 
spect is changed by the place where the trespasses 
were committed, and by the character and conse- 
quences of the trespasses. The proposition on which 
they rest their right to a remedy in equity is this: 
That the defendants, by their trespasses, having placed 
the two mines in such a position or relation to each 
other that water rising in the defendants’ mine must 
necessarily, by force of the law of gravitation, flow 
into that of the complainants, they thereby imposed 
upon themselves as a consequence of their wrong a 
legal duty to prevent the water accumulating in their 
mine from flowing into the complainants’ mine; and 
that inasmuch as the complainants can only have ade- 
quate protection against the injuries which will arise 
from the violation of duty, by an injunction command- 
ing the defendants to prevent the water in the mine 
from flowing into the complainants’ mine,their right to 
relief in equity is clear, for the reason that a court of 
equity is the only tribunal which can effectually and 
adequately redress their wrong. This proposition, it 
will be observed, goes to the length of declaring that 
it isa settled rule of law, that a trespass which is com- 
plete in every thing except its damnifying conse- 
quences when suit is brought, will in a case like the 
present raise a duty against the person committing it 
to do something more in making redress for it than to 
pay pecuniary damages. No such duty, it is clear, 
exists by force of any general principle, and if it ex- 
ists at all, it must be as an exception to some general 
rule. According to the rule which prevails generally, 
if not universally, in such cases, the only legal duty 
which a trespasser incurs by his wrongful act, where 
his act, asa legal wrong, iscomplete when judicial aid 
is invoked, is a liability to reimburse the injured per- 
son, in money, for all loss, both direct and consequen- 
tial, which his trespass has caused. If A. breaks the 
windows of B.’s house, and a rain storm should after- 
ward occur before B. could, by the exercise of reason- 
able diligence, have the windows repaired, and his 
house should in consequence be seriously injured by 
the rain, B. in a suit against A. would be entitled to 
recover all the damages which his house has sus- 
tained, as well resulting from the destruction of the 
windows as those subsequently caused by the rain. 
But B. could not leave his windows in the insecure 
condition in which A.’s wrongful act put them, and 
then maintain an action against A. for not repairing 
them. To allow B. to maintain an action against A. 
for not repairing the windnws would involve this ab- 
surdity: A. would haveno right to enter B.’s close to 
repair the windows—if he went there, even for that 
purpose, he would commit a further trespass—and so, 
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if B. should be allowed to maintain an action against 
A. for not repairing the windows, his action would 
rest on A.’s not doing that which he had no right to 
do.”’ 

It has been held however that where the plaintiff 
sues merely at law to recover his damages, but brings 
a suit in equity to have the thing which causes him 
continuous damages enjoined and for damages, it is 
proper for the court to assess the permanent damages 
to his property sustained by the thing on the theory 
that it is to remain forever, and direct that the de- 
fendant pay such damages upon receiving from the 
plaintiff a deed of the property actually seized, and 
consequential damages to the other property of the 
plaintiff. Hendersonv. New York Cent. R. Co., 7 
N. Y. 423. 

The court said: ‘*In view of the annoyance and ex- 

pense incident to the stoppage of the defendant’s 
trains, it was just to open the doors of escape and per- 
mit the defendant at once to acquire title to the land, 
and thus avoid the delay incident to other proceedings 
for that purpose; but it was notwithstanding optional 
with the defendant tocomply with the condition. The 
plaintiffs could not require it, but they would be bound 
by the judgment, and the defendant become on per- 
forming the condition purchaser of the land, with 
rights not inferior to those obtained by appraisement 
and payment of damages under the statute. * * 
It is however objected that the plaintiff should havein 
this action no damage save for the actual trespass tothe 
time of bringing the action, and should by successive 
actions have accruing damages for the maintenance of 
the railroad subsequent to the commencement of the 
action, or only nominal damages for the original tres- 
pass, until by the action of ejectment he has posses- 
sion, and that for damages in the depreciation in value 
above referred to, he should wait until the defendant 
institutes proceedings to acquire title under the stat- 
ute relating to that matter. If that is so, a court of 
equity is powerless, the multiplicity of actions not 
prevented, anda new and altogether useless litigation 
encouraged for no good purpose. I think the objec- 
tions not tenable, and discover no reason for denying 
any relief to which the plaintiff would in any action 
or before any tribunal beentitled. The defendant has 
for the purposes of its incorporation, entered upon an 
exclusive and permanent occupation of the land, em- 
bedded therein its tracks, and is enjoying it as fully 
as if the right todo so had been legally secured. In 
that event compensation must have been made to the 
owner, and the two things concurring, the title of the 
defendant would be complete and the owner legally 
satisfied. The same result should be reached in this 
proceeding. The parties are before the court; they 
have had their day. Those matters have been passed 
upon which might have gone before commissioners under 
the statute, and for every trespass the plaintiff may re- 
cover in this action.”’ 

This case is not in conflict with Uline v.N. Y.C.& 
H. R. R. Co.,101 N. Y. 98, as the plaintiff is not bound 
to proceed in equity, and it is only when he invokes 
the aid of an equitable tribunal that the court will 
compel him to accept his permanent damages and 
grant and release his rights to the defendants. It is 
entirely proper for a court of equity to grant this re- 
lief, for the defendant could obtain the same result by 
proceeding under the statute to condemn the plain- 
tiff's property. The measure of damages in such a 
proceeding and therights secured by the defendant 
would be precisely the same. However it may be 
safely asserted that the plaintiff, suing in equity, 
would not be compelled to accept such damages and 
convey and release his rights where the defendant 
would not have the right to seize the property of the 
plaintiff under the right of eminent domain. This 











would be arrogating to itself a power not possessed by 
the court of chancery—the power to convert by de- 
cree, and against the consent of the owner, a mere 
trespass into a transfer of his property on receiving 
compensation. The doctrine that all damages con- 
nected with and flowing from a single cause of action 
must be recovered in one action, is so elementary, has 
obtained so long, and is founded upon such obvious 
principles of justice and reason, that noextended ex- 
amination of the authorities will be attempted. The 
following cases, among others, which might be or have 
already been cited, sustain this doctrine: Donaldson 
v. M., etc., R. Co., 18 Iowa, 280; Penn. R. Co. v. 
Brooks, 57 Penn. St. 339; Filer v. N. Y. C. R. Co., 49 
N. Y. 42; Holyoke v. Grand Trunk R. Co., 48 N. ¥. 
541; Klein v. Jewett, 26 N. J. Eq. 474; M., ete., R. Co. 
v. Whitfield, 44 Miss. 466; Whitney v. Clarendon, 18 Vt. 
252. 

And yet, in the face of this well-settled doctrine, we 
find the English Court of Appeal, or rather the judges 
of that court, totally disregarding it,in the case of 
Brunsden v. Humphrey, 24 Am. Law Reg. 369. Plain- 
tiff’s person and cab were injured by the negligence of 
defendant's servants. Having recovered damages in 
one action for the injnry to his cab, he brought a new 
action for the damages to his person. Held, he could 
recover, the ground of decision being, that as plaintiff 
was injured in two distinct rights—person and prop- 
erty—he could maintain two distinet actions. Lord 
Coleridge dissented, saying: ‘‘That the injury done 
to the plaintiffis injury done to him at one and the 
some moment, by one and the same act, in respect of 
different rights, 7. e., his person and his goods, I do 
not in the least deny; but it seemsto me a subtlety 
not warranted by law to hold that aman cannot bring 
two actions if he is injured in his arm and in his leg, 
but can bring two, if besides his arm and leg being in- 
jured, his trousers which contain his leg, and his cont- 
sleeve which contains his arm, have been torn. The 
consequences of holding this are so serious, and may 
be very probably so oppressive, that I at least must re- 
spectfully dissent from a judgment which establishes 
it.” In the court below the two members of the court 
agreed with the views expressed by the Lord Chief 
Justice. See opinions of Pollock, B., and Lopes, J., in 
11 Q. B. Div. 712. 

What future damages can an injured party recover? 
This is an important inquiry where the law requires 
him to have all his damages assessed in one suit. ‘The 
rule which is sustained by the authorities is that fu- 
ture damages must be reasonably certain to be recov- 
erable. Strohmv. N. Y., L. E. & W. R. Co., 9% N. Y. 
305; Curtis v. R. & S. R. Co., 18 id. 541; Fylerv. N.Y. 
C. R. Co., 49 id. 45; Lincoln v. S. & S. R. Co., 28 Wend. 
425-435; Piller v. S. P. R. Co., 52 Cal. 42. 

In the case first cited it was held erroneous to allow 
a physician to testify what a patient may in the fu- 
ture suffer from an injury. The court said: ‘It is 
not enough that the injuries received may develop into 
more serious conditions than those which are visible 
at the time of the injury, not even that they are likely 
to sodevelop. To entitle a plaintiff to recover present 
damages for apprehended future consequences, there 
must be such a degree of probability of their occur- 
ring as amounts toa reasonable certainty that they 
will result from the original injury.” 

An interesting question will arise when the victim 
of some injury, who has recovered in an action his 
present and all future damages which were reasonably 
certain to flow from the injury, suffers further dam- 
ages from the same cause of such a nature that they 
could have been recovered in the first action had they 
been. susceptible of legal proof, and then in a second 
action seeks to recover such unforeseen damages. The 
doctrine already adverted to would seem to be fatal 
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to such an action. But will the Jaw prevent the re- 
covery of damages in the first action, and then deny 
the new action, which the rule that the damages must 
be reasonably certain has rendered necessary, to give 
the injured party full redress? Ought the rule against 
the splitting of damages by a party be extended to 
cases where the party in good faith endeavors to re- 
cover all his damages, past and future, and is pre- 
vented by the law from recovering a portion of the 
damages which he afterward suffers? So far as his 
damages are known or are reasonably certain he can- 
not have them assessed in two different actions; but 
unknown and unprovable damages stand on an en- 
tirely different footing. To that extent the cause of 
action cannot be said to be complete, for how can 
there bea right to recover damages which have not 
yet been sustained, and which cannot be established 
by legal evidence? Moreover the injustice of the rule 
which would preclude the right to maintain a second 
action is palpable. The plaintiff must wait till he is 
able to prove all future damages in the first action, 
and if it becomes necessary to wait many years, his 
cause of action will be forever without the right to re- 
cover a penny. The law inconsistently says to him: 
“You must seek no redress untii you can prove all 
damages, for unforeseen damages cannot be recovered 
in a second action; and if you wait too long, al- 
though it is necessary to wait that length of time, or 
even longer, to prove all your damages, the law will 
defeat your claim altogether.’’ This places the suitor 
between Scylla and Charybdis. 

It is frequently important to ascertain to what ex- 
tent future damages may be recovered, where some 
cause for which the wrong-doer is not responsible ag- 
gravates the injury. A discussion of this subject will 
not be attempted, as it relates as well to present as to 
future damages. The general rule which has the sanc- 
tion of the greater number of cases is that where the 
aggravating cause is one for which the injured party 
is not responsible, and is not another injury, the 
wroug-doer is as much responsible for the aggravated 
damages as for the ordinary damages. If for instance 
the plaintiff has an organic difficulty or a predisposi- 
tion to some particular disease, which aggravates into 
a serious and permanent disorder or injury what 
would have been otherwise only a slight shock or 
bruise, the tort-feasor must make good the entire 
damage, including that which the existing condition 
of the plaintiff has caused. McNamara v. Village of 
Clintonville, 22 N. W. Rep. 472 (Wis. Sup. C.); B.C. 
P. Ry. Cc. v. Kemp, 61 Md. 619; Brown v. Chicago‘ 
etc., R. Co., 54 Wis. 242; Tice v. Munn, 94 N. Y. 621; 
Murdock v. Boston, etc., PR. Co., 183 Mass. 15; Cincin- 
nats, ete., R. Co. v. Eaton, 94 Ind. 474. See also McMa- 
hon v. Fields, L. R., 7 Q. B. Div. 591; Ehrgott v.Mayor, 
96 N. Y. 280. But see contra, Pullman Palace Car Co. 
v. Baker, 4 Col. 344; 8S. C., 34 Am. Rep. 89-92; and 
Hobbs v. L. & S. W. R. Co., L. R., 10 Q. B. Div. 111. 

Guy C. H. Coritiss. 





GRAND Forks, DAKOTA. 

{See Hargreaves v. Kimberly, 26 W. Va. 787; S. C., 53 
Am. Rep. 121; Nat. Copper Co. v. Minn. Mining Co., 
57 Mich. 83; S. C., 58 Am. Rep. 333.—Epb.] 
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MARRILAGE-LIABILITY OF WIFE ON JOINT 
NOTE—PARTNERSHIP. 
NEW YORK COURT OF APPEALS, 
JUNE 7, 1887. 
Noe. v. KINNEY. 
A man and his wife, who owned improved real estate in her 
own right, used the name of “ J. P. K. & Co.’’ as a mat- 





ter of convenience in transacting her business. The hus. 
band, under authority from her, bought mirrors, which 
were placed in her house, and gave a note signed “ J, P. K. 
& Co.”’ for the purchase price. Held, that the wife was 
liable thereon. 


Pye n from a judgment of the General Term of 

the City Court of Brooklyn, overruling the plain- 
tiff's exceptions, and dismissing the complaint herein 
with costs. 


Nicholson P. O’ Brien, for Noel and another, appel- 
lants. 


G. Storms Carpenter, for respondent. 


DANFORTH, J. The action is upon a note signed 
“J. P. Kinney & Co.,”’ payable to the order of plain- 
tiffs at bank, for $505, value received. The complaint 
contains allegations usual in such cases, and sufficient 
to charge the defendants as partners under the name 
affixed to the note. Frederica M. Kinney alone an- 
swered, and her sole defense is that at the time stated 
she was a married woman, and that the note was exe- 
cuted and delivered by her husband. But there is no 
allegation that it was made without her kuowledge 
and consent, nor that it was made without her au- 
thority. Upon the trial the plaintiff put the note in 
evidence, and the defendant proved her marriage with 
the other defendant. But there was evidence from 
which the jury might have found that she was the 
owner of improved real estate in the city of Brooklyn; 
that the consideration of the note was the purchase 
price of mirrors placed in houses built upon her 
land, and that the mirrors were unpaid for. Thenote 
was fairly taken, and the consideration delivered upon 
the representation by the husband that the wife was 
the sole owner of the property, and that the name of 
J. P. Kinney & Co. was used as mere matter of con- 
venience in transacting her business. It does not ap- 
pear that there was any business except in relation to 
the houses. No question was made as to the author- 
ity of defendant’s husband to execute the note, nor as 
to the truth of bis representations. 

The defendant Frederica moved to dismiss the com- 
plaint upon the ground thatas to her the note was in- 
valid, ‘‘its form,’’ as her counsel stated, ‘showing 
that it was not given in respect to her separate busi 
ness or estate.’’ The trial judge directed a verdict for 
the plaintiff, subject to the opinion of the court. 
It was so rendered, but on motion of the defend- 
ant’s counsel, afterward set aside by the same judge, 
and judgment ord¢red for the defendant. Exceptions 
taken by the plaintiffs to this ruling were directed to 
be heard in the first instance at General Term, judg- 
ment in the meantime to be suspended. The General 
Term overruled the exception, and ordered judgment 
for the defendant. 

It is obvious that the contract in fulfillment of 
which the note was given was of value to the defend- 
ant, for by it she acquired articles for the improve- 
ment of her property. She retains those articles, and 
has so far avoided payment upon the ground that she 
and her husband, upon contracting and consummat- 
ing marriage, became one person, and so incapable of 
thenceforth contracting one with the other; that 
therefore they could not be partners; and as the con- 
tract sued on was in form a copartnership contract, it 
could not be enforced against her. If this is the pres- 
ent rule of law, then the statutes which enable the 
woman to acquire and hold property, to bargain, sell, 
assign and transfer it, to carry on any trade or busi- 
ness, and perform any labor or service on her own ac- 
count, and which protect her in the enjoyment of her 
earnings from her trade, business, labor or services, 
and permit her to use and invest those earnings, are 
effectual only so far that she may, alone or jointly 
with any person or persons save her husband, derive 
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profit and increase from her work, and gain from the 


use of her estate. If they are to be so limited in her 
favor, they may easily, as in this instance, become 
not merely enabling statutes for her benefit, but also 
in her hands instrumentalities of fraud. 

Upon the precise question presented, the opinion of 
the court below assumes that the decisions of other 
courts are conflicting; but we are referred to no case 
in this court where a woman has successfully as- 
serted her coverture as a defense to an action 
for the price of goods purchased by her, and I am 
unable to see why, as against creditors, she should be 
permitted to interpose the mere form of her promise 
as an obstacle to their recovery. It is settled that the 
things which the statutes above referred to permit her 
to do in person, she may also do by another as her 
agent. This is necessarily so, for she is allowed to act 
in respect to them as if unmarried; and it cannot be 
doubted that the improvement of her land, or the 
management of her personal property, whether for 
preservation or business,may be conducted by her 
by means of any agency which any other owner of 
property might employ, and that the produce and in- 
crease thereof will be hers. Knapp v. Smith, 27 N. Y. 
278; Abbey v. Deyo, 44 id. 344. So she may do those 
things through her husband as her agent. Abbey v. 
Deyo, supra; Rice v. Smith, 45 N. Y. 230. She may 
also have such a community of interest with him in 
relation to real estate as will render her liable for his 
frauds relating to it; and when he, professing to act 
as her agent, makes false representations, although 
without her knowledge, and she receives the proceeds, 
she cannot retain the fruits of his frauds. Krumm v. 
Beach, 96 N. Y. 398. 

Again, as to allcontracts relating to her separate es- 
tate, or made in the course of her separate business, she 
standsat law on the same footing as if unmarried, and 
can therefore make negotiable paper which will be gov- 
erned by the law-merchant, and can be sued upon in 
the ordinary way by general complaint, and without 
special statements. Frecking v. Rolland, 53 N. Y. 422. 
Nor can she escape liability because she and her hus- 
band are joint makers of the note sued on. 

In Frecking v. Rolland, supra, the action was upon 
a joint promissory note signed by the defendants, who 
were husband and wife. He set up usury, and she set 
up coverture. The court directed a verdict for the 
wife, and the jury directed a verdict against the hus- 
band. The creditor appealed. The General Term af- 
firmed the verdict in favor of the wife, and the cred- 
itor appealed to this court. Against the appeal it was 
argued (1), that being a married woman, she was not 
liable for the note in suit; (2) that the complaint being 
general, and not specific, was insufficient to charge 
her property. Neither objection prevailed, and the 
judgment in her favor was reversed. There the hus- 
band, acting for 
his wife, borrowed money with which to pay 
for a factory bought by her. The money was 
loaned to them, and was in part soapplied. The note 
was given for the money loaned and for services. The 
court, in answering the defendant’s objections, show 
that the capacity of a married woman to make con- 
tracts relating to her separate business is incident to 
the power to conduct it, for the latter would be barren 
and useless if disconnected with the right to conduct 
it in the way and by the means usually employed. In 
the case cited she became a joint contractor with her 
husband, but she was as much bound to perform the 
joint engagement as if the undertaking had been sev- 
eral, and she did not escape liability because her joint 
contractor was her husband. It was not necessary to 
inquire in that case whether the one paying could ob- 
tain contribution from the other, nor is it necessary 
to go into that question here. In that case both un- 





himself, and as the agent of 





dertook to pay the creditor; in this case both under- 
took to pay the creditor. Can it make a difference in 
the measures of liability that in one case the married 
woman entered in her own name and her husband in 
his name in the execution of a joint obligation, and 
in the other case a name which represents also joint 
liability, but which may in effect also be several? 

Partners are at once principals aud agents. Each 
represents the other, and if in the relation of partuer- 
ship, there are obligations which a married woman 
cannot enforce against her husband, or the busband 
against the wife, they involve no feature of the present 
action which asserts only the obligation of a debtor to 
discharge her debt, or the obligation of a promisor to 
fulfill her promise. 

More like the present case is that of Scott v. Con- 
way, 58 N. Y. 619, where in an action for the price of 
labor and materials supplied to atheater carried on 
by Sarah T. Conway and her husband, Frederick B., 
under the name of “Mrs. F. B. Conway's Brooklyn 
Theater,’ and in which the wife and husband were 
jointly interested, it was held to be no defense against 
one who dealt with her in ignorance of the partnership, 
that she had a dormant partner, and that the rule 
was not changed by the fact that the partner was her 
husband. 

In Bitter v. Rathman, 61 N. Y. 512, it was held thata 
married woman who in secret trust*for her husband be- 
comes amember of a copartnership, is to be regarded 
as the owner of the interest she represents, and might 
maintain an action for the dissolution of the copart- 
nership, and for an accounting. The defendant in 
that case denied that she was a partner, and claimed 
that he alone was interested in the business; claim- 
ing, that being a married woman, she could not in law 
be his partner. The court held otherwise, and also, 
that having suffered herself to be regarded by the 
public as a partner, she was liable as such to the cred- 
itors of the ostensible firm, although it might be other- 
wise as regarded her husband and his creditors, but 
as to any liabilities of the ostensible firm she would 
be entitled to protection as against the defendant and 
her husband. 

It would seem therefore that by becoming a part- 
ner either with a husband or another person, a mar- 
ried woman loses no right of property. And no prin- 
ciple is suggested upon which her estate can be in- 
creased at the expense of creditors, nor how either iu 
her own name, orin herown name and that of an- 
other, or with another, she can purchase goods on 
credit to the advantage of her separate estate, and not 
become liable for its payment. 

In Coleman v. Burr, 93 N. Y. 17, cited by the appel- 
lant, the sole question was whether the conveyance of 
property, by the husband to his wife was sustained by 
aconsideration good as against his creditors who im- 
peached it. Here the wife was as capable of con- 
tracting as if she had been unmarried—as capable of 
adding to her estate by fresh acquisitions; and she 
should not be permitted to escape payment by joining 
to her own name that of her husband, or by combin- 
ing the twointoa firm or partnership name. It was 
by that name she chose to contract, and as between 
herself and creditor she is bound by it. Individuals 
may beliable as partners to third persons, while as be- 
tween themselves they are not. 

Here then the question is not between husband and 
wife. Assume that as to and with him she has no ca- 
pacity, it by no means follows that she shall not be held 
upon a contract made by him upon a consideration 
moving to her, where a third person, who parted with 
that consideration in reliance upon the husband's ap- 
parent agency, seeks to enforce the contract. If the 
adoptiou of a firm name was a mere contrivance to 
carry on the business jointly, and at the same time to 
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separate property out of the reach of creditors deal- 
ing with either bona fide as the partner of the other, it 
should not be permitted to have that effect. If as the 
testimony shows, the wife was the sole owner of the 
property, that the husband had no interest in it, but 
that for convenience they were doing her business in 
the nume of J. P. Kinney & Co., her liability for a 
debt contracted in that name is entirely consistent 
with the fact, if it be a fact, that as between the par- 
ties themselves no partnership exists. 

This is so, although the plaintiff alleges in the com- 
plaint that the defendants are partners, and that alle- 
gation is not denied. For the purposes of the action 
itmay betrue. The plaintiff guve credit to them as 
such, but the goods he sold were intended by them to 
be annexed to the wife’s separate estate, and they 
were so annexed. If the arrangement was valid be- 
tween all parties, there is no pretense of a defense. If 
invalid only as between the defendants, the wife, who 
received the fruits of the transaction, cannot, as 
against a creditor, assert its invalidity. Although 
married, she may be estopped by heracts and declara- 
tions in any matter in respect of which she is capable 
ofacting sui juris. Bodine v. Killeen, 53 N. Y. 93. In 
this instance the plaintiff proved the contract, that it 
was made by her authorized agent, and that it had 
reference to the improvement and benefit of her sepa- 
rate estate. She hadcapacity to do all these things, 
and if thearrangemeut which led to the use of her 
husband’s name as joint promisor or partner was be- 
yond her power to enter into, she must meet that lia- 
bility without regard to any question whether her 
husband is also liable, or as to what rights of indem- 
nity or otherwise she might have against him. She 
was a principal, and he was her agent. He neither ex- 
ceeded his power, nor were heracts to his prejudice, 
and if by reason of any technical capacity, they could 
not contract with each other or together, as constitu- 
ting that artificial entity, a firm or copartnership (a 
question we do not decide), she is liable, and the con- 
tract enforceable against herin favor of the plaintiff, 
whose property has been added to her estate upon the 
strength of a promise made in her name by her au- 
thorized agent. 

We think the court erred in directing judgment for 
thedefendant. It should be reversed, and the plain- 
tiff have judgment upon the verdict. 


All concur. 
——__ + —__— 


CONFLICT OF LAWS — COMITY — SALE OF 
INTOXICATING LIQUORS. 
SUPREME COURT OF NEW HAMPSHIRE, 
MARCH Il, 1887. 


‘ 


JONES V. SURPRISE. 

A person whosolicitso takes orders for spirituous liquors in 
this State, to be delivered at a place without this State, 
knowing or having reasonable cause to believe that if so 
delivered, the same will be transported to this State and 
sold in violation of the laws thereof, cannot recover the 
price of such liquors in the courts of this State, although 
the sale may be lawful in the State where it takes place. 

The rule of comity does not require a people to enforce in 
their courts of justice any contract which is injurious to 
their public rights, or offends their morals, or contra- 
venes their policy, or violates public laws. 

Comity will not extend the remedy offered by the laws of this 
State to enforce a contract valid in the State or country 
where it is made, when itis tainted by the illegal con- 
duct within this State of the party seeking to enforce it. 


ygereentoor to recover a balance due for the sale 
41 of wines and spirituous liquors. Plea, the gen- 


put the property acquired and added to the wife’s 





eral issue with a brief statement that the contract 
was void under Gen. Laws, chap. 169, § 18. Facts 
found by the court. 

The plaintiffs were liquor dealers in Boston, and the 
defendant a saloon keeper in Suncook, at the time of 
the sale of the liquors in suit. The plaintiffs’ agent 
solicited orders for the liquors in the defendant's 
saloon, and forwarded the orders to the plaintiffs in 
Boston, having no authority to make a contract for 
their sale. He informed the defendant that the 
liquors would be delivered to him at the plaintiffs’ 
store-room in Boston. When he solicited the orders 
he had no knowledge of the provisious of section 18, 
chapter 109, General Laws, and did not intend the 
violation of any law of this State. He knew at the 
time of the sale that the defendant bought for the 
purpose of selling in violation of law. The liquors 
were delivered to carriers in Boston, for the defend- 
ant, and he paid the cost of transportation from Bos- 
ton toSuncook where he received them. Their sale 
was authorized by the law of Massachusetts. 

The plaintiffs claimed that the sale being valid by 
the law of Massachusetts, the law of this State pro- 
hibited the taking or soliciting of orders did not in- 
validate it. They further claimed, that as the statute 
prohibits the taking of orders for spirituous or distilled 
liquors only, they can recover forthe wines. There 
wasevidence tending to show that the wines were 
intoxicating. 


Bingham & Mitchell and E. F. Jones, for plaintiffs. 
Albin & Martin, for defendant. 


Smiru, J. It is made a criminal offense for any per- 
son notan agent to sell or keep for sale spirituous 
liquors, or for any person within this State to solicit 
or take an order for spirituous liquors to be delivered 
to any place without this State, knowing or having 
reasonable cause to believe that if so delivered the 
same will be transported to this State, and sold in 
violation of our laws. Gen. Laws, chap. 109, $§ 13, 18. 
One question in this case is, whether intoxicating 
wines are included within the terms of this statute? 
The Legislature has defined intoxicating liquor as 
follows: ‘By the words ‘spirit,’ ‘spirituous,’ or 
‘intoxicating liquors,’ shall be intended all spirituous 
or intoxicating liquor and all mixed liquor any part 
of which is spirituous or intoxicating, unless other- 
wise expressly declared.’’ Gen. Laws, chap. 1, §$ 1,31. 
As intoxicating wines and other intoxicating fermen- 
ted liquors are not expressly excluded from the 
operation of the sections 13, 18, 19, chapter 109 of the 
General Laws, the only conclusion is that they come 
within the prohibition of its terms. No reason ap- 
pears why the Legislature should prohibit the solicita- 
tion of orders for one class of intoxicating liquors and 
permit it as to others. The construction of statutes 
is governed by legislative definitions; that of indict- 
ments by the ordinary use of language. Slate vy. 
Adams, 51 N. H. 568; State v. Canterbury, 28 id. 195. 

The remaining question is, whether the plaintiffs 
can maintain an action in our courts for the price of 
liquors sold and delivered in a State where the sale is 
lawful, they having solicited and taken orders for the 
liquors in this State in violation of ourlaws. That 
their authorized agent, who solicited and took the 
orders, did not know the solicitation or taking of 
orders was prohibited, and did not intend the viola- 
tion of any law, isimmaterial. A person is presumed 
to know and understand not only the laws of the 
country where he dwells, but also those in which he 
transacts business. In Hill v. Spear, 50 N. H. 253, it 
was held by a majority of the court, that mere solicita- 
tions by a dealer in liquors of orders in the future for 
spirituous liquors, even though he may have had 





112 


THE ALBANY LAW JOURNAL. 











reason to believe and did believe that the liquors 
would be resold by the purchaser in violation of the 
laws of this State, is not such a circumstance as will 
affect the validity of a subsequent sale of sucb liquors 
in a State where the sale is not prohibited. Numer- 
ous decisions in England and in this country upon the 
subject were cited and discussed in that case,and an 
extended review of most of the same authorities may 
be found in Tracy v. Zalmadge, 14 N. Y. 162. Further 
discussion of the authorities is not called for at the 
presenttime. When Hill v. Spear was decided, the 
soliciting of orders for spirituous liquors to be deliv- 
ered without the State was not prohibited. The pres- 
ent statute (Gen. Laws, chap. 109, §§ 18, 19), first 
enacted in 1876 (Laws 1876, chap. 33), makes the mere 
soliciting or taking of such orders, or the going from 
place to place soliciting orders or taking such orders 
with knowledge or reasonable cause to believe that 
the liquors will be transported to this State and sold 
in violation of law, without any other act in further- 
ance of the vendee’s design, a criminal offense, pun- 
ishable by fine or imprisonment. The _ plaintiffs’ 
authorized agent, who solicited and took those orders 
from the defendant, knew the liquors were to be kept 
and sold by the defendant in this State in violation of 
law. His knowledge is in law the knowledge of the 
plaintiffs. 

The plaintiffs contend, that inasmuch as the solicit- 
ing of orders constituted no part of the contract when 
the soliciting was not prohibited, the act of soliciting, 
now that it is made illegal, cannot vitiate a contract 
of which it forms no part. The case is not affected by 
the plaintiffs’ ability to prove a sale without proof of 
the solicitation. No people are bound to enforce or 
hold valid in their courts of justice any contract which 
is injurious to their public rights, or offends their 
morals, or contravenes their policy, or violates public 
law. And every independent community will judge 
for itself how far the rule of comity between the 
States is to be permitted to interfere with the domes- 
tic interests and policy. 2Kent Com. 457, 458; ill 
v. Spear, 50 N. H. 253, 262; Bliss v. Brainard, 41 id. 
256, 258. The object of the statute of 1876 (Gen. Laws. 
chap. 109, §§ 18, 19), was to discourage the sale of liquor 
in other States to be transported to this State and 
sold in violation of its statutes. New Hampshire can- 
not prohibit the sale of liquor in other States, but it 
can punish, as it does, by this statute, acts done in 
this State with the purpose of facilitating sales of in- 
toxicating liquors in other States to be transported to 
this State, and to be illegally sold here, in contraven- 
tion of our pvulicy, and to the injury of our citigens. 
The statute was intended to make such sales and 
transportations difficult, if not imposible, by subject- 
ing those who violate its provisions tothe penalty of 
fine or imprisonment. Where astatute provides a pen- 
alty for an act, this isa prohibition of the act. In Bart- 
lett v. Vinor, Carth. 252; S. C., Skinn, 322, Holt, C. J., 
said: ‘* Every contract made for or about any matter 
or thing which is prohibited or made unlawful by any 
statute is a void contract, though the statute doesnot 
mention that it shall not be so, but only inflictsa 
penalty on the offenders, becausea penalty implies a 
prohibition though there are no prohibitory words in 
the statute.’’ Accordingly, it is everywhere held that 
wherever an indictment can be sustained for the 
illegal sale of liquors cr other goods, there the price 
cannot be recovered (Bliss v. Bancroft, 41 N. H. 256,268; 
Smith v. Godfrey, 28 id. 384; Caldwell v. Wentworth, 
14 id. 431; Lewis v. Welch, id. 294; Pray v. Burbank, 10 
id. 377) andif this was a New Hampshire contract 
the plaintiffs could not recover. The law does not 
help the seller to recover the price of goods the sale of 
which it interdicts. The reason of this rule applies in ] 





this case. Although this is a Massachusetts contract, 
it had its inception in this State in direct violation of 
our laws. Orders for these liquors were solicited and 
taken here by the plaintiffs’ agent, sent here for that 
purpose, Were transmitted by him to the plaintiffs, 
were accepted by them, and became the basis of the 
contract which they seek to enforce in this State. The 
orders are evidence for the plaintiffs as to price, 
quantity and kinds of liquors purchased, as well as of 
an offer by the defendant to purchase, if indeed it is 
not true that the plaintiffs cannot prove their case 
without founding it upon the orders. Both the 
soliciting and taking of the orders was an indictable 
offense in which the agent was principal. 

The inciting, encouraging and aiding another to 
commit a misdemeanor is itself a misdemeanor. Russ. 
Crimes, 46, 47. The plaintiffs stand precisely as they 
would if they instead of their agent had solicited and 
taken the orders. Gen. Laws, chap. 284,87. Having 
aided, abetted, procured and hired their agent to vio- 
late our laws by soliciting and taking orders for the 
very liquors embraced in this contract, they cannot 
with any grace invoke the remedy afforded by our 
laws to recover the price. No rule of comity requires 
us to enforce in favor of anon-resident a contract 
which had its origin in the open violation of law, and 
which would not be enforced in favor of our own citi- 
zens. especially when it is offensive to our morals, 
opposed to our policy, and injurious to our citizens. 
Its enforcement would tend to nullify the statute 
which the plaintiffs have caused to be violated. The 
law which prohibits an end will not lend its aid in 
promoting the means designed to carry it into effect. 
It does not promote in one form that which is pro- 
hibited in another. White v. Buss, 3 Cush. 448, 450. 
The opinion in Hill v. Spear, 50 N. H. 264, concedes 
that there could be no recovery if the plaintiffs had 
actively participated in an illegal actin effecting the 
sale, and it was put upon the ground that Stewart, 
their agent, did not advise, request or encourage any 
violation of the laws of this State. 

In Bliss v. Brainard, 41 N. H. 256, 268, we said: 
‘““ Where a contract grows immediately out of, and is 
connected with an illegal or immoral act, a court of 
justice will not lendits aid to enforceit. So if the 
contract be in part connected with the illegal con- 
sideration, but growing immediately out of it, though 
it be in fact a new and separate contract, it is equally 
tainted by it.” In that case the plaintiff sought to re- 
cover for the value of the casks in which the liquors 
were contained, and for the freight and cartage of the 
liquors, the sale of the liquors being unlawful. Fowler, 
J., said: ‘* Aside therefore from the positive pro- 
visions of the Massachusetts statutes, withdrawing all 
protection from vessels and casks when employed as 
the instruments for perpetuating a violation of posi- 
tive law, we think the sale of the casks was so tainted 
with the illegality of the sale of the liquors, so much 
a part of the res geste of the main, illegal and criminal 
transaction, and so much the mere instrument whereby 
it was accomplished, that no action can be maintained 
to recover their price.” For analogous reasons the 
plaintiffs in this case cannot recover. Although this 
is a Massachusetts contract, valid in that State, it is 
so tainted by the plaintiff's illegal conduct in soliciting, 
taking and transmitting orders in violation of the 
statute, that comity will not extend to them the 
remedy afforded by our laws. The taking of such 
orders tends directly to encourage the illegal sale of 
liquors in this State, and being prohibited, it follows 
that an action to recover the price of liquors sold and 
delivered pursuant to orders so solicited cannot be 
maintained in this State, although the sale of intoxi- 
cating liquors in the State or country where they are 
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sold and delivered is not illegal. Dunbar v. Locke, 
62N. H. 

Judgment for defendant. 

Carpenter, J., did not sit; the others concurred. 
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TRUST — CHARITY — CREATION OF — 
VALIDITY. 
SUPREME COURT OF ILLINOIS, JUNE 17, 1887. 
HiuntT v. Fow er. 

A will contained this residuary clause: ‘‘All the rest and 
residue of my estate, including that which may lapse for 
any cause, I direct to be invested or loaned upon the best 
terms possible, so as to produce the largest income, and 
said income to be distributed among the worthy poor of 
La Salle, in such a manner as a court of chancery may 


direct.” Held, that this created a valid charitable trust, 


under the control of chancery, and was not void for 
uncertainty in the beneficiaries. 


on L from La Salle Circuit Court. 


Geo. Hunt, attorney-general, and Mayo & Widmer, 
for appellants. 


Duncan, O'Connor & Gilberts, for Vineria Fowler 
and others, appellees. 


SHELDON, J. This wasabill in chancery filed by 
the heirs at law of Esther S. Chapman, deceased, 
against the attorney-general of the State and the 
executors of the will of the decedent, to have a certain 
portion of the estate left by her declared to be intes- 
tate, and to belong to the complainants, as heirs at law 
of the decedent. The will, executed March 15, 1883, 
after making sundry bequests to various persons other 
than the complainants, concluded with this residuary 
clause: ‘‘ All the residue of my estate I devise and 
bequeath unto the legatees hereinbefore named, in 
equal proportions, excepting said Oakwood Seminary 
and said Sylvester M. Chapman.” Subsequently, on 
April 5, 1885, the testatrix executed a codicil which 
contained this residuary clause: ‘* All the rest and 
residue of my estate, including that which may lapse 
for any cause, [ direct to be invested or loaned upon 
the best terms possible, so as to produce the largest 
income, and said income to be distributed among the 
worthy poor of the city of La Salle, in such manner as 
acourt of chancery may direct.’? Executors of the 
will were appointed. The decedent left both realand 
personal estate. 

The bill alleges that the city of La Salle is situated 
in the town of La Salle, and includes but a small por- 
tion of the territory of the town; and that there is 
not now, nor has there ever been, in said city, any 
organization or association, voluntary or otherwise, for 
the distribution of charity to the poor of the city; 
and that the municipal authorities have no duties im- 
posed upon them to provide for the poor; and claims 
that the residuary clause of the codicil is incapable of 
execution by reason of the uncertainty of the benefic- 
iaries intended by the testator, and void; and that in 
consequence, all the rest and residue of the estate, 
both real and personal, after the payment of the gen- 
eral and specific legacies, was intestate estate. <A de- 
murrer to the bill was interposed by the attorney- 
general and the executors, which was overruled by the 
court, Whereupon the executors answered, denying 
the invalidity of the residuary clause of the codicil, or 
that it was incapable of execution, and setting up that 
even if such were the case, the rest and residue of the 
estate must be distributed in accordance with the 
residuary clause of the will. Thereupon the bill was 





amended by making the residuary legatees specified 
in the will additional parties defendant. Subsequently 
a hearing was had upon pleadings and proofs, anda 
decree was entered finding that the residuary clause 
of the codicil was ineffectual to dispose of the prop- 
erty, but that it nevertheless revoked the residuary 
clause of the will, and declaring that the real estate of 
which the testatrix died seised belonged to the com- 
plainants as her heirs at law, and directing that the 
rest and residue of the personal estate should be dis- 
tributed to the complainants as intestate estate. From 
this decree the attorney-general, the executors, and a 
portion of the legatees specified in the residuary clause 
of the will have prosecuted this appeal. 

There is in America courts much diversity of decis- 
ion upon the subject of charitable trusts. In express 
private trusts there is not only acertain trustee who 
holds the legal estate, but there isa certain specified 
cestui quetrust clearly identified, or made capable of 
indentification, by the terms of the instrument erect- 
ing the trust. It is an esseutial feature of public 
or charitable trusts that the beneficiaries are uncer- 
tain, —a class of persons described in some general 
language, often fluctuating, changing in their individ- 
ual numbers, and partaking of a qwasz public charac- 
ter. 2 Pom. Eq. Jur., § 1018. 

In some of the States the equitable system of dis- 
tinctively charitable trusts is not recognized, and the 
courts apply only the rules applicable to express pri- 
vate trusts. In other States the “statute of chari- 
table uses ” of 45 Eliz. chap. 14, has been adopted or 
repealed, and thereby decisions have been influenced. 
And in other cases local legislation, or supposed Jocal 
policy, to more or less extent, enters into adjudica- 
tions. In another, and as believed, the larger, por- 
tion of the States, the system of charitable trusts as 
administered in the English court of chancery, in the 
exercise of its ordinary judicial power, prevails, with 
variation in regard to the element of certainty in the 
trustee and the object of the charity. A classification 
of the decisions in the several States will be found in 
2 Perry Trusts, § 748, in nete, and 2 Pom. Eq. Jur., 
§ 1029, and note. The prerogative power of the crown, 
exercised through the lord chancellor as the represen- 
tative of the king, as where there isa gift to charity 
generally, without appointment of a trustee, and the 
bounty is devoted to some particular charity, or where 
there is a gift toa particular charitable purpose which 
cannot be effectuated, and it is applied to some other 
charitable use, cy-pres the original purpose, is re- 
garded not as a judicial, but a ministerial prerogative 
function. This prerogative power courts in this 
country do not assume to exercise. 

Were this subject of charitable trusts a new ques- 
tion with us, there would be opened up a wide and 
interesting field of discussion, in order for the estab- 
lishment of the properrule in this regard. But we are 
saved the labor in this respect, from the ground having 
heretofore been gone over by this court, and the rule 
applicable to charitable trusts having been established 
to be that which is administered in the court of chan- 
cery in England, in the exercise of its ordinary juris— 
diction asa court of equity. This was done in the 
case of Heuser v. Harris, 42 Ill. 425, and where it was 
recognized that the statute of 43 Eliz., chap. 4, had 
been adopted in this State. 

The entire contention in this case arises upon the 
construction, validity and effect of this residuary 
clause of the codicil. It is insisted this clause is void 
for uncertainty as to the benoficiaries. 

This is not a bequest to charity generally, or to the 
poor generally, but to the worthy poor of the city of 
La Salle. The class here is definite, — the worthy poor 
of the city of La Salle, — but the individuals of the 
class to whom the bounty is to be distributed are un- 
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certain. There is always this uncertainty as to In- 
dividuals, in the case of public charities, and it is this 
feature of uncertainty which distinguishes public 
charities from private charities, charitable trusts 
from private trusts; and to hold charitable gifts to be 
void because of such uncertainty is to reject this 
whole distinctive doctrine of charitable trusts. 2 Redf. 
Wills. 544 (66). 

In the case of a charitable bequest it is immaterial 
how vague, indefinite, and uncertain the objects of the 
testator’s bounty may be, provided there is a discre- 
tionary power vested in some one over its application 
to those objects. Domestic & F. M. Soc.’s Appeal, 30 
Penn. St. 425; Perry Trusts, § 732. It is denied that 
there is any such discretionary power here given, and 
White v. Fiske, 22 Conn. 31, is cited in.support of such 
denial. The bequest in that casewas: ‘ Any surplus 
income that may remain, to the extent of $1,000 per 
annum, I direct to be expended by my said trustee 
for the support of indigent, pious, young men prepar- 
ing forthe ministry in New Haven.” The decision 
was that the gift was void, as the objects of the bene- 
faction were indefinite, and that no power was con- 
ferred on the trustees to make them definite by 
selection. This case, though meeting with seeming 
approval in Grimes’ Ex’rs v. Harmon, 35 Ind. 198, has 
been disapproved by other high authorities. See 
Perry Trusts, §§ 715, 720, 748, note 1; 2 Redf. Wills 
(2d ed.), 541, note; Hesketh v. Murphy, 36 N. J. Eq. 
304. The latter case especially speaks of White v. Fisk, 
as a case not likely to be followed. 

In Hesketh v. Murphy, the testator’s will empow- 
ered and directed the trustees to employ the annual 
income of the fund ‘forthe relief of the most de- 
serving poor of the city of Paterson aforesaid, for- 
ever, without regard to color or sex; but no person 
whois known to be intemperate, lazy, immoral, or 
undeserving, to receive any benefit from the said 
fund.’ It was objected that the gift could not be ap- 
plied to its objects and was void, because the ‘will did 
not confer upon any one the power of ascertainment 
of the individuals who should receive the benefit of 
the bequest. But the court held that the power given 
the trustees by the will to distribute the fund carried 
with it, by necessary implication, the power to select 
the beneficiaries from the designated class, and up- 
held the bequest. We entirely agree with the criti- 
cism there made by Chief Justice Beasley upon the 
case of White v. Fisk, that there was a mistaken as- 
sumption on the part of the court in that case that 
there was no power to select the objects of the charity 
lodged by the testator in the trustee; that when a 
power is conferred on the trustees to distribute the 
fund to members of a class, such members having cer- 
tain qualifications which can be ascertained only by 
the exercise of judgment and discretion, as the act 
of distribution cannot be performed except after such 
ascertainment of the particular beneficiaries, the 
principal power to distribute the money carries with 
it the incidental and necessary power of selection; 
and this, upon the ordinary doctrine, that when one 
act isauthorized tobe done by a trustee or other 
agent, every authority requisite to the doing of such 
act is by intendment of law comprised in such grant 
or power. See Pickering v. Shotwell, 10 Penn. 8t. 23, 
that the power in the trustees to act at its discretion 
need not be expressly given, if it can be implied from 
the nature of the trust. In the later cases of Erskine 
v. Whitehead, 84 Ind. 357, the decision in Grimes v. 
Harmon does not seem to be approved in its full ex- 
tent. 

In Heuser v. Harris, supra, the bequest of money 
was “to the poor of Madison county,’’ the interest 
only to be used, with noappointment of a trustee. As 
he County Court of Madison county was charged by 








law with the support of the paupers in the county, it 
was held in that particular case that the poor of the 
county were it paupers, and that the fund should be 
held by the County Court to be applied for the latter’s 
support. Itis not tobe the inference from that case 
that a charitable bequest to the poor necessarily means 
to paupers, and that the trust is only to be executed 
by somebody charged by law with the support «f 
paupers. “A bequest in trust for the poor inhabi- 
tants of a particular place, parish, or town is a chari- 
table trust for the poor not receiving parochial or 
municipal aid and relief as paupers, on the ground 
that the charity is for the poor, and not for the rich. 
and if it was applied to the maintenance of those sup- 
ported by the parish, town, or county, it would relieve 
wealthy tax-payers from their taxes, and not materi- 
ally aidthe poor.” Perry Trusts, § 698. 

It is said in Redf. Wills (2d ed.), 805, that some of 
the American cases have gone great lengths in carry- 
ing into effect the intention of the testator when there 
was great indefiniteness in the objects of the trust; 
““that the want of a trustee in such cases is never any 
obstacle in the way of a court of equity carrying into 
effect any trust, and more especially one of a chari- 
table character.”” Mr. Pomeroy, in speaking of the 
distinguishing features between charitable and pri- 
vate trusts, says that in case of the former, ‘‘ not only 
may the beneficiaries be uncertain, but that even when 
the gift is made to no certain trustee, so that the trust 
if private would wholly fail, a court of equity will 
carry the trust into effect either by appointing a trus- 
tee, or by acting itself in place of a trustee. 2 Pom. 
Eq. Jur., $$ 1025, 1026. And see Brown v. Kelsey, 2 
Cush. 243; Washburn v. Sewall, 9 Mete. 280. 

There can be no question of the general rule. But it 
is said it does not apply in a case where there is such 
indefiniteness as to beneficiaries as here. Numerous 
are the instances which might be cited where there 
was the want of a trustee, and the court executed the 
trust in cases of equal indefiniteness as here as to the 
objects of the trust. As in McCord v. Ochiltree, 8 
Blackf. 15, where the legacy was for the education of 
the pious, indigent youths;‘in Bulli v. Bull, 8 Conn. 47, 
where the executors were to dispose of the residue of 
the estate *‘among our brothers and sisters and their 
children as they shall judge shall be most in need of 
the same,— this to be done according to their best 
discretion,— and the executors died never having ex- 
ercised the power, nor executed the trust; in Williams 
v. Pearson, 38 Ala. 299, where the beneficiaries named 
were “all the paupers and poorchildren of two desig- 
nated ‘beats,’ whose parents were not able to sup- 
port them;’’ in Howard v. American Peace Soc., 49 
We. 288, where the gift was to the suffering poor of the 
town of Auburn. Where a legacy is given to trustees 
to distribute in charity, and they all diein the life- 
time of the testator, yet the legacy will be enforced in 
equity. 2 Story Eg. Jur., § 1166. An extended collec 
tion of cases on the general subject may be found in 
note to Hesketh v. Murphy, 35 N. J. Eq. 23, and in 1 
Jarm. Wills, 405, in note. 

Mr. Perry sums up, as the result of‘ he principles and 
authorities, that ‘‘a bequest for charity generally, 
* * * orto the poor generally, or to charity gener- 
ally, with no trustees appointed, will not be carried 
into effect by the courts in this country.”’ Perry 
Trusts, § 729. That ‘‘if a testator makes a general and 
indefinite bequest to charity, or to the poor, or to re- 
ligion, and appoints no trustees, but plainly refers 
such appointment to the courts, there would seem to 
be no impropriety in the court appointing a trustee 
according to the plain intent of the donor, leaving such 
trustee to find his power in the will of the donor. But 
if a testator makes a vague and indefinite gift to 
charity, aud names no trustee, and gives no power to 
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the court to appoint one, there is no power in the 
American courts to administer such an inchoate and 
imperfect gift.” Id., § That *‘it is immaterial 
how uncertain the beneficizries or objects are, if the 
court, by a true construction of the instrument, has 
power to appoint trustees to exercise the discretion or 
power of making the beneficiaries as certain as the 
nature of the trust requires them to be.” Section 732. 

See also 2 Story Eq. Jur., § 1169. 

In the present case the testatrix appoints no trustee 
to distribute the fund, but expressly refers its distri- 
bution toa court of chancery. The powerof distri- 
bution, in our opinion, carries with it the power to 
seleet the individuals to whom distribution shall be 
made. The trustee appointed by the court to make 
the distribution will have the incidental power to 
select the beneficiaries, so that the case stands the 
same as if the testratrix herself had appointed a trus- 
tee to distribute the fund. The trustee to be appoin- 
ted by the court will, in effect, be a trustee of her ap- 
pointment made through the court of chancery. 

Courts incline strongly in favor of charitable gifts, 
and take special care to enforce them. As observed by 
Mr. Perry (§ €87), charitable bequests are said to 
come within that department of human affairs where 
the maxim ut res magis valeat quam pereat las been, 
and should be applied; and further (§ 690), that 
untilthe statute of distribution (22 Car. II, chap. 
15), was enacted, the ordinary was obliged toapply a 
portion of every intestate estate to charity, on the 
ground that there was a general principle of piety and 
charity inevery man. This shows the favor in which 
charity is held in the law. There is to be the most 
iberal construction of the donor’s intention in sup- 
port of a charitable donation. Charities have always 
received a more liberal construction than the law will 
allow in gifts to individuals. 2 Story Eq. Jur., § 1165. 

The charity here is not vague and indefinite, but 
to the worthy poor of the city of La 
ile. Individuals of the class named will ever be 

lily found to whom the fund may be distributed. 

» trust is not difficult of execution according to the 
intention of the testatrix. Instead of herself naming 
au trustee to make the distribution of her bequest, the 
testratrix preferred that the distribution should be 
mode by a court of chancery, whose peculiar province 
it isto effect the administration of trusts, and especi- 
ally charitable trusts. Therecan be no doubt that the 
execution of the trust by such court would be to effec- 
tuate the donor’s intention, the aim which is always 
sought to be accomplished. 

Under principles and the strong current of 
authorities which are properly applicable, we are fully 
satisfied that the bequest in question is a valid chari- 
tuble gift, and that it should be carried into effect by 
a court of chancery, as the testatrix expressly willed 
that it should be. The residuary clause of the codicil 
being held valid, it follows that the complainants take 
nothing as heirs at law, and are not entitled to main- 
tain their bill. The deeree of the Circuit Court will be 
reversed, and the cause remanded to that court with 
directions to dismiss the bill. 

Decree reversed. 

[See We bster Ve Morris, 66 Wis. 366; s. C., 57 Am. 
Rep. 909; ‘ for the relief of the resident poor in a cer- 
tain village,” held valid. To ‘establish a school for 
the education of young persons inthe domestic and 
useful arts.” case. Held valid. ‘ For such 
charitable and religious purposes and objects, and in 
such sums and in such manner as will in his judgment 
best promote the cause of Christ,” held invalid. 
Maught vy. Getzendanner, 65 Md. 527; S. C., 57 Am. 
Rep. 252. ‘*‘ For the aid and support of those of my 
children and their desceudants who may be destitute, 
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and in the opinion of said trustees need such aid,” 
held invalid. Kentv. Dunham, 142 Mass. 216; S. C., 
56 Am. Rep. 667. For testator’s ‘“‘next of kin who 
may be needy,” held invalid. Fontaine's Adm’r. v. 
Thompson's Adm’r., 80 Va. 229; S. C., 56 Am. Rep. 
588. ‘*To be used at discretion by the selectmen of 
B. for the special benefit of the worthy, deserving, 
poor, white, American, Protestant, Democratic wid- 
ows and orphaus, residing in B.,"’ held valid. Beard- 
sley v. Selectmen of Bridgeport, 53 Conn. 489; 8. C., 55 
Am. Rep. 152. “ For such charitable institution for 
women in the city of Chicago as he may select,’’ held 
valid. Mills v. Newberry, 112 Ll. 123; S. C.,54 Am. 
Rep. 213. Fora home ‘‘ for aged, respectable, indig- 
ent women who have been residents of New London, ” 
held valid. Coit v. Comstock, 51 Coun. 352; 8. C., 50 
Am. Rep. 29. ‘*To be distributed by them (executors) 
after my decease among my relations, and for benevo- 
lent objects, in such sums asin their judgment shall 
be forthe best,’’ held valid. Goodale v. Mooney, 60 
N. H. 528; 8. C., 49 Am. Rep. 334. For the suppres- 
sion of the manufacture and sale of intoxicating 
liquors, held valid. Haines v. Allen, 78 Ind. 100; S. 
C., 41 Am. Rep. 555. ‘*To assist, relieve and benefit 
poor and necessitous persons, and to assist and co- 
operate with any such charitable, religious, literary 
and scientific societies and associations, or any or 
either of them, as shall appear to the trustees best to 
deserve such assistance or co-operation,’’ held valid. 
Suter v. Hilliard, 132 Mass. 412; 8. C., 42 Am. Rep. 
444. For “the education of the scholars of poor peo- 
ple’ of a certain county, held valid. Clement v. Hyde, 
50 Vt. 716; S. C.,28 Am. Rep. 522.- ‘‘ Among such 
Roman Catholic charities, institutions, schools or 
churches in the city of New York,” asa majority of the 
trustees should select, and in such sums as they should 
think proper, held valid. Power v. Cassidy, 79 N. Y. 
602; S. C., 35 Am. Rep. 550. ‘For the purchase and 
distribution of such religious books as they shall 
deem best,” held valid. Simpsonv. Welcome, 72 Me. 
496; 8. C., 39 Am. Rep. 349. To “distribute to such 
persons, societies or institutionsas they shall consider 
most deserving,’’ held valid. Nichols v. Allen, 130 
Mass. 211; 8S. C., 59 Am. Rep. 445. ‘* For any and all 
benevolent purposes that he may see fit,’’ held void. 
Adye v. Smith, 44 Conn. 60; S. C., 26 Am. Rep. 424. 
*“Among such incorporated societies organized under 
the laws of the State of New York or the State of 
Maryland, having lawful authority to receive or hold 
funds upon permanent trusts for charitable or educa- 
tional uses,’’ as the trustess might select, and in such 
sums as they should determine, held void. Prilchard 
v. Thompson, 95 N. Y. 76; S. C., 48 Am. Rep. 9. ‘*To 
aid indigent young men”’ of a certain town “in fitting 
themselves for the evangelical ministry,” held valid. 
Trustees, etc., v. Whitney, Conn. Sup. Ct., Jan. 26, 1887, 
35 Alb. Law Jour. 384.—Eb.] 


—_>_—__—. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CARRIER—EXPULSION OF MOTHER AND CHILD— 
HALF-FARE TICKETS—DAMAGES.—(1) If the conductor 
refuse to pass a child travelling on half-fare rate be- 
cause he believes it to be over the limited age, and the 
mother also leaves the train, she may recover dam- 
ages, if the refusal be wrongful, although the conduc- 
tor offer to pass her upon her own ticket without the 
child. It is unreasonable in such a case to ask a 
mother to leave her child. (2) If there be a reasona- 
ble dispute between the passenger and the conductor 
as to the validity of the ticket offered, and the passen- 
ger obstinately refuse to pay the additional fare de- 
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manded, when able to do that, and insist on being ex- 
pelled from the train, the jury must take that fact in 
mitigation of damages, and disallow any compensa- 
tion for wounded feelings, although the conductor 
be mistaken in his action. Hall v. Memphis & C. R. 
Co., 15 Fed. Rep. 57, followed. U.S. Cir. Ct., W. D. 
Tenn., June 8, 1887. Gibson v. East Tennessee, V. & 
G. R. Co. Opinion by Hammond, J. (orally). 


CONSTITUTIONAL LAW — STATUTE — COMMERCE.—A 
statute which reguires a license of a person peddling 
tea, the growth ofa foreign country, 18 unconstitu- 
tional. In Brown v. State of Maryland, 12 Whart. 
456, it was held that a tax upon the sale of an article 
was in legal effect a tax upon the asticle itself, and 
that the law of the State of Maryland requiring per- 
sons to take out a license for selling imported goods 
in the original package was in conflict with the Con- 
stitution, in that it purported to tax an import, and 
sought to regulate commerce with foreign nations. 
The opinion of Chief Justice Marshall in that case is 
exhaustive, and it has stood for more than half a 
century as the settled and unquestioned doctrine of 
the subject. In Welton v. State of Missouri, 91 U. S. 
275, decided in 1875, the question again arose upon a 
statute of Missouri, which required a license of ped- 
dlers selling goods not the growth, produce or manu- 
facture of that State, and it was argued that the li- 
cense fee was a new tax upon the occupation or calling 
of the peddler, and not upon the goods themselves. 
But the court said: ** Where the business or occupa- 
tion consists in the sale of goods, the license tax is 
upon the goods themselves.’’ The court held that the 
Missouri statute was in conflict with the Constitution 
as an attempted regulation of commerce between the 
States. It permitted the free sale of goods which 
were of growth or manufacture of Missouri, but taxed 
the sale of those of the growth of other States. The 
same rule obviously must apply to a statute which per- 
mitsthe free sale of goods of Vermont growth or 
manufacture, but taxes the sale of those grown in 
foreign countries, inasmuch as the clause giving to 
Congress the power to regulate commerce specified 
inter-State and foreign commerce in the same section. 
Under oursystem of dual government, wherein two 
existing jurisdictions are exerted over the same terri- 
tory and people, it is of the highest importance that 
legislation in each be restricted to the proper bound- 
aries that circumscribe it. Free intercourse and 
travel between the States and with foreign countries 
can be safely regulated only by that jurisdiction that 
looks to the general interests of the nation as a whole 
rather than the separate advantage of a particular lo- 
cality. The clauses of the Constitution referred toare 
couched in clear and explicit language, and the cases 
cited are directly in point. Vt. Sup. Ct., May 28, 1887. 
State v. Pratt. Opinion by Powers, J. 

EVIDENCE—REPUTATION.— Two propositions 
are necessary to be established in order to au- 
thorize a conviction under Laws Iowa, 20th Gen. 
Assem., chap. 142: (1) That the house in ques- 
tion is a house of ill fame; and (2) that it is resorted 
to for the purposes of lewdness. The provision in the 
statute that the character of the house may be shown 
by its general reputation, is therefore rot unconstitu- 
tional, as subjecting one to a conviction upon evidence 
of the mere reputation of the house kept byhim. It 
is provided by chapter 142 of the Laws of the Twentieth 
General Assembly, that “if any person keeps a house 
of ill fame resorted to for the purpose of prostitution 
or lewdness, such person shall be punished by impris- 
onment in the penitentiary not less than six months 
nor more than five years.’’ And section 4 of the act 
provides that ‘the State, upon the trial of any person 


indicted for keeping a house of ill fame, may for the 








purpose of establishing the character of the house kept 
by the defendant, introduce evidence of the general 
reputation of the house so kept, and such evidence 
shall be competent for such purpose.’’ The court in- 
structed the jury that ‘‘the burden is on the State to 
prove that the defendants kept the house in question, 
and that it was kept by them as a house of ill fame in 
fact, and by their procurement or permission it was 
resorted to forthe purpose of prostitution or lewdness. 
For the purpose of establishing the character of the 
house kept by defendants, evidence of the general 
reputation of such house, as to reputation, is com- 
petent for the consideration of the jury asa circum- 
stance in the case.’’ It is claimed by counsel for ap- 
pellants that this instruction is erroneous because 
section 4of the act above cited, and upon which the 
instruction is based, is unconstitutional. It is said 
that such alaw deprives the accused of property or 
liberty without due process of law, because he may be 
convicted of crime upon evidence of the mere reputa- 
tion of the house kept by him. It will be observed, 
that under the statute, two propositions are necessary 
to be established in order to authorize a conviction for 
the crime: (1) That the house in question is a house of 
ill fame, that is, that itis a house of bad repute or evi- 
notoriety; and (2) that it is resorted to for the purpose 
of prostitution or lewdness. Under the statute in ques- 
tion it is competent to establish the first proposition 
by proof of the reputation or character of the house. 
The very fact required to be proved rests upon the 
character orjreputation of the house. To establish the 
other required fact it is necessary to prove as a fact 
that the house is resorted to for the purpose of prosti- 
tution or lewdness. The defendants’ counsel cite the 
cases of State v. Beswick, 13 R. I. 211; State v. Kartz, 
id. 528; and People v. Lyon, 27 Hun, 180, as sustaining 
the objection he makes to the section of the law under 
consideration. These cases are not in point. The 
statutes therein declared to be unconstitutional 
authorized a conviction for crime upon evidence of 
reputation slone, without proof of the crime de- 
nounced by the law. In order to authorize a convic- 
tion of keeping a house of ill fame, it is necessary to 
prove the fact that it is resorted to for the purpose of 
prostitution or lewdness. We think the law is not 
unconstitutional, and that the instruction complained 
of is not erroneous. Iowa Sup. Ct., June 23, 1887. 
State v. Haberle. Opinion by Rothrock, J. 


CRIMINAL LAW — BURGLARY — ‘ BUILDING.” — A 
structure in course of erection, intended for a dwell- 
ing, but unfit for the purpose for which it is ultimately 
designed, but used temporarily or permanently for the 
shelter or occupation of man or beast, or the storage 
of tools or other personal property for safe-keeping, is 
a “building”? within the meaning of the statute 
of burglary. It is said a structure which is 
unfinished, unfit for occupation or the purposes for 
which it was designed, is not a building within the 
meaning of the statute. But on considering the ob- 
jects of the statute, we are fully satisfied that the 
word “‘ building,’’ as used therein, does not necessarily 
mean a structure so far completed as to be in all re- 
spects fit for the purpose for which it was intended, 
It doubtless does mean an edifice or structure erected 
upon land, and so far completed that it may be used 
temporarily or permanently for the occupation or 
shelter of man or beast, or for the storage of tools or 
other personal property for safe-keeping. Webster 
defines the word ‘‘ building’’ as ‘ta fabric or edifice 
constructed; a thing built."’ Worcester defines it, ‘‘a 
structure or edifice;’’ the Imperial Dictionary, ‘“‘a 
fabric or edifice constructed for use or convenience, as 
a house, church, shop.”” In La Crosse & M. Ry. Co. v. 
Vanderpool, 11 Wis. 121, Mr. Justice Paine says: ‘* The 
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well-understood meaning of the word is a structure 
which has a capacity to contain,and is designed for the 
habitation of man or animals or for the sheltering of 
property.” In this cause the structure was intended 
for use and occupation as a residence when completed. 
Now to hold that it was not a building (does not sat- 
isfy the definition of the statute, because it is unfin- 
ished; not perfect for the purpose for which it was 
designed eventually to be used) would be giving the 
statute a stricter construction than we are disposed to 
place upon it. We are rather inclined to hold that the 
Legislature intended to include in the term “building” 
a dwelling-house not completed, but in the condition 
in which the one in question was, and in which tools or 
other articles of personal property were or might be 
temporarily stored or left for safe-keeping. The lan- 
guage is broad enough to include such an edifice,and we 
think does include it. But counsel refers in support of 
his construction of the statute to the cases of Elsmore 
v. St. Briavells, 8 Barn. & C. 461; State v. McGowan, 20 
Conn. 245; MceGary v. People, 45 N. Y. 153. Elsmore 
v. St. Briavells was anaction against the hundred to 
recover satisfaction for damage sustained for setting 
fire to a building intended for and constructed as a 
dwelling-house, but which had not been completed or 
inhabited, and in which the owner had deposited 
straw and agricultural implements. The act gave the 
action against the hundred where the fire consumed a 
house, barn or outhouse’ It was held the building in 
that case was nota dwelling-house, though it was in- 
tended for one; nor was it an outhouse or barn, within 
the meaning of the statute, so as to entitle the owner 
to maintain the action against the hundred. Bayley, J., 
says: ‘The hundred are liable to make satisfaction to 
the party injured by the burning of a house, outhouse 
or barn, provided a capital offense be committed 
against that statute by such burning. This building 
was not a barn withinthe meaning of that word as 
used in the statute, though the house had been ap- 
plied to the purposes which a barn might be used for.”’ 
State v. McGowan was an information charging the 
defendant with burning a dwelling-house, and it ap- 
peared that the building burned was designed and 
built for a dwelling-house, but was not completed, 
ready forthe habitation of man. The court held the 
crime of arson meant the common-law offense, which 
was defined to be the willful and malicious burning of 
a dwelling-house which was completed and inhabited, 
or atleast ready for occupation in the condition in 
which it was. McGary v. People was an indictment 
under the statute for setting fire to an unfinished 
building. The indictment was under a statute mak- 
ingitafelony to set fire to or burn any building 
2rected for the manufacture of cotton or woolen goods 
or both. The court beld that the statute applied toa 
completed building, and not one in the process of con- 
struction or erection. These cases furnish but little 
aid in the construction of our own statutes, for it is 
obvious, as Mr. Bishop remarks, that the word 
“building’’ in a statute will almost always depend for 
its meaning in some degree on the particular subject, 
and its connection with other words. Stat. Crimes, 
§ 292. And while, as the assistant attorney-general 
suggests, it may be difficult to say at what timea 
structure in process of construction presents such a 
degree or state of completion as that it may be de- 
scribed as a building in the sense of the statute, still 
we think the edificein question may be properly de- 
nominated a building, within the meaning of section 
4409. In the connection in which the word is used it 
cannot import a finished structure ready for use, as a 
residence, for the words are, “any other building not 
adjoining or occupied with a dwelling-house.’’ The 
other building was a structure different from a dwell- 
ing-house, as those words were used in this and the 


two preceding sections. We think the provision was 
intended to include any building not within the cur- 
tilage of which property might be stored or men or 
animals sheltered. ‘There are cases which show 
that the word is often used in statutes in that 
sense. In Rex v. Worrall, 7 Car. & P. 516, an unfin- 
ished building intended as a cart-shed, which was 
boarded up on all its sides, had a door with a lock to it 
and the frame of a roof, with loose grass thrown upon 
it, but not thatched, was held a building. In Queen 
v. Manning, L. R., 1 Cr. Cas. 338, an unfinished house, 
of which the walls were built and finished, and the 
roof on and finished, considerable part of the flooring 
laid, and the internal walls and ceilings prepared 
ready for plastering, was held to bea building. This 
shows that a building, as the word is often used, does 
not necessarily imply acompleted structure. In Bar- 
nett v. State, 38 Ohio St. 7, a defendant was indicted 
for the burglary of a barn. The proof showed thatthe 
building which had been broken and entered was 
erected by thefowner on his farm for a dwelling-house, 
but had never been occupied or used assuch; that the 
owner had for several years, and ever since its erec- 
tion, used it to store wheat after it was threshed, and 
corn after it was husked, such grain being the pro- 
ducts of the farm on which the building was erected; 
and the court held the building a barn within the 
meaning of the statute. In People v. Stickman, 34 
Cal. 242, the defendant was indicted for burglary for 
breaking and entering a chicken-house in the night- 
time, with the intent to steal the domestic fowls there 
being. An objection was taken that to constitute bur- 
glary there must be breaking and entering into a 
house, room or tenement where some person dwells or 
lives. But the court decided that the language, “any 
dwelling-house, or any other house whatever, or tent, 
or vessel or other water craft,’? was broad enough to 
include buildings of any kind, and used for any pur- 
pose, and sustained the conviction. In Orrell v. Peo- 
ple, 94 Ill. 456, in an indictment for breaking and en- 
tering a stable, the objection was taken that it should 
have been averred that the defendant broke and en- 
tered a building. But the court said that the word 
** stable,” as the word was commonly used and under- 
stood, was equivalent to ‘‘building.’”’ In Com. v. 
Squire, 1 Metc. 258, the defendant was indicted for 
feloniously setting fire to a building erected for a 
dwelling-house, but not completed or inhabited. It 

vas objected that the indictment was bad, and did not 
charge a crime, because the building described was 
not completed. The court say, in answer to the ob- 
jection: ‘*The ground of the objection is that a struc 
ture cannot be considered a building while it is yet in- 
complete and unfinished in any respect. Looking at 
the objects of the statute and its provisions, we are 
fully satisfied that the term ‘ building,’ as used in the 
statute, does not necessarily import a structure so far 
advanced as to be in every respect tinished and perfect 
for the purpose for which it was designed eventually 
to be used. If this were so, then the burning of astruc- 
ture designed for a dwelling-house at any period before 
the last door was hung would not be punishable. We 
cannot adopt aconstruction of the statute which would 
leave open so wide a door to escape from its penal- 
ties.’ Wis. Sup. Ct., June 22, 1887. Clark vy. Slate. 
Opinion by Cole, C. J. 

ARSON—SETTING FIRE TO CHURCH.—A statute 
of Kentucky (ch. 29, art. 7, Gen. Stat.) provided ** that 
if any person shall willfully and unlawfully burn a 
powder-house, warehouse, store-house, stable, barn or 
any house or place where wheat, corn, or other grain, 
fodder, hemp, cotton, wood, fruit, ice, hay or straw is 
usually kept, or any other house whatever or any 
stack, rick or shock of hay, fodder, etc., pile of lum- 





ber, plank, rails, posts, hop-poles, shingles [and other 
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property specifically mentioned], he shall be confined 
in the penitentiary not less than one nor more than 
six years.”’ Held, that the words, ‘“‘or any other 
house whatever’’ were sufficiently broad to include a 
church. The unlawful and willful burning of achurch 
was not 2rson in the offender by the rules of the com- 
mon law. Hewas liable to fine and imprisonment 
only under an indictment for malicious mischief; and 
it is therefore urged that the burning of a church 
building, not being specifically mentioned, is not em- 
braced by the statute; that after the enumeration of 
the various subjects of the offense, such as powder- 
houses, warehouses, barns, stables, store-houses, or 
pluces where grain, hemp or cotton are kept, the 
words, “or any other house whatever,” are restricted 
in meaning to buildings or objects of a hke kind; and 
such is ordinarily the rule of construction in inter- 
preting the meaning of a statute. The Legislature, in 
the list of offenses enumerated by this statute, and 
for which punishment is inflicted, seems to have 
omitted churches, school-houses, etc., but indirectly 
intended, by the general language used, to embrace 
all kinds of buildings; and while church edifices and 
school-houses should have been more prominent in 
the minds of the Legislature, and therefore specially 
mentioned, than a barn, stable or pile of lumber, at 
the same time it is unreasonable to suppose that the 
willful and unlawful burning of a stable or pile of lum- 
ber should be niade an offense, the punishment of 
which is confinement in the State prison at hard labor, 
while the burning ofa house of public worship is only 
to be considered a misdemeanor, and the offender 
punished only by fine and imprisonment in the county 
jail. This court, in Wallace v. Young, reported in 5 
T. B. Mon. 155, held under a similar statute that the 
burning of a school-house was embraced by the words, 
“or any other house whatever.” The construction, as 
there said, should be as broad as the words naturally 
import. The legislative intention must control; and 
where there is no provision of the statute punishing 
the burning of church property as adistinct offense, 
the words, “or any other house whatever” should be 
held to embrace a church building; and the law-mak- 
ing power evidently intended, in using such compre- 
hensive language, to make it apply to all houses, the 
distinction of which is not made the subject of pun- 
ishment by some other statute. The demurrer to the 
indictment was therefore properly overruled. Ky. Ct. 
App., June 9, 1887. McDonald vy. Commonwealth. 
Opinion by Pryor, C. J. 

EVIDENCE—DECLARATION OF PARTY AS TO SUFFER- 
Inac.—We think it is well settled that it is incompetent 
to prove the declarations of an injured party, or of a 
party suffering from some cause, made after the injury 
has happened, or after the cause of his suffering has 
transpired, with regard to the facts of jhe injury, or 
the cause of his suffering. Roosa v. Boston Loan Co., 
152 Mass. 459; Morrissey v. Ingham, 111 id. 63; Ilinois 
Cent. R. Co. v. Sutton, 42 Ll. 438; Collins v. Waters, 
54id. 485; Denton v. State, 1 Swan, 279; Spatz v. 
Lyons, 55 Barb. 476. Aud even proof of the declara- 
tions of a party with regard to past suffering or pain, 
or past conditions of body or mind, is not competent. 
Grand Rapids & L. R. Co. v. Huntley, 38 Mich. £37; 
Lush v. McDaniel, 13 Ired. 485; Reed vy. New York 
Cent. R. Co., 45 N. Y. 574; Rogers v. Crain, 30 Tex. 
284; Chapin v. Inhabitants of Marlborough, 9 Gray, 
244; Rowell v. City of Lowell, J1 id. 420; Emerson vy. 
Lowell Gas-light Co., 6 Allen, 146; Inhabitants of Ash- 
land v. Inhabitants of Marlborough, 99 Mass. 48; In- 
surance Co. v. Mosley, 8 Wall.{397, 405. There are prob- 
ably no authorities opposed to these propositions, and 
yet there are authorities which seem almost to oppose 
the last one, especially where the declarations are 





made to a physician or surgeon while he is examining 
the party as a patient. Quaife v. Chicago & N. W. Ry. 
Co., 48 Wis. 513; S. C., 33 Am. Rep. 821; Barber v. 
Merriam, 11 Allen, 322; Fay v. Harlan, 128 Mass. 244; 
Gray v. McLaughlin, 26 lowa, 279; Matteson v. New 
York Cent. R. Co., 85 N. Y. 487; Louisville, N. A. & 
C. R. Co. v. Falvey, 104 Ind. 409. Declarations how- 
ever of a party with regard to a present and existing 
pain or suffering, or with regard to the present con- 
dition of the body or mind, may generally be shown 
by any person who has heard them. Insurance Co. y, 
Mosley, 8 Wall. 597; Hatch v. Fuller, 131 Mass. 574; 
Denton v. State, 1 Swan, 279; Illinois Cent. R. Co. vy. 
Sutton, 42 Ill. 458; Collins v. Waters, 54 id. 485; 
Louisville, N. A. & C. R. Co. v. Falvey, 104 Ind. 409; 
1 Greenl. Ev., § 102, and cases there cited; 1 Whart. 
Ev., § 268, and cases there cited. These are authori- 
ties seemingly opposed to this last proposition. Reed 
v. New York Cent. R. C., 45 N. Y. 574; Grand Rapids 
& I. R. Co. v. Huntley, 88 Mich. 5387. We think how- 
ever that whenever evidence is introduced tending to 
show areal injury ora real cause for suffering or pain,as 
in this case, the declarations of the party concerning 
such suffering or pain while it exists, and as simply 
making known an existing fact, should be allowed to 
go to the jury for what they are worth, and the jury 
in such a case should be allowed to weigh them, and 
to determine their value. If they were made toa 
physician or surgeon while he was examining the party 
as a patient, for the purpose of medical or professional 
treatment, and for that purpose only, the declarations 
would be of great value. If however they were made 
at any other time or under any other circumstances, 
they might not be of such great value. If made casually 
to some person not a physician, and with whom the 
party had no particular relations, they might possibly, 
in some cases, be of but very little or no value. Reed 
v. New York Cent. R. Co., 45 N. Y. 574. Yet generally 
they should be permitted to go to the jury for what 
they are worth. Insurance Co, v. Mosley, 8 Wall, 397; 
Hatch v. Fuller, 131 Mass. S574; Rogers v. Crain, 30 
Tex. 284; Matteson v. New York Cent. R. Co., 35 N. 
Y. 487; Gray v. McLaughlin, 26 Iowa, 279; Kennard v. 
Burton, 25 Me. 39; State v. Howard, 32 Vt. 380; Lush 
v. McDaniel, 15 Ired. 485. Alsu if the declarations are 
made toa physician or other person merely for the 
purpose of obtaining testimony in the party’s own case, 
they might be of but very little value, and possibly 
might in some cases be wholly exeluded. Grand 
tapids & L. R. Co. v. Huntley, 38 Mich. 537. But the 
mere fact that the declarations are made after suit has 
been commenced, and while it is pending, will not be 
sufficient to exclude the declarations; and generally, 
they should be allowed to go tothe jury. Barber v. 
Merriam, 11 Allen, 322; Hatch v. Fuller, 151 Mass. 574. 
Kan. Sup Ct., June 11, 1887. Alchison, T. & S. F. R. 
Co. v. Johns. Opinion by Valentine, J. 

INSURANCE — APPORTIONMENT —INDIVISIBLE CON- 
TRACT.— Where insurance is apportioned in the policy, 
part to a buildingénd part to the furniture and house- 
hold goods therein, and the policy prohibits the taking 
of additional insurance on “ the property insured, or 
any part thereof,’”’ without the written consent of the 
company, taking additional insurance merely on the 
building, without the knowledge or consent of the 
company, avoids the entire policy. Where the prop- 
erty covered by one policy, although consisting of 
separate items, appears to be so situate as to constitute 
substantially one risk, then even though 
amounts of insurance be apportioned to each separate 
item or class of property, if the consideration for the 
contract and the risk are both indivisible, the contract 
must be treated as entire, nevertheless. To sucha 
policy the principles governing entire and indivisible 
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coutracts are applicable, for the reason that the matter 
which renders the policy void as to part affects the 
risk of the insurer in respect to the other items in the 
same manner as it affects those items infrespect to which 
the contract is voided. In sucha case the only effect 
of apportioning the amount of the insurance upon the 
separate items of property specified in the policy is to 
limit the extent of the company’s liability to the sum 
specified upon each item or class of property insured. 
While many well-considered cases seem to justify a 
much broader conclusion than that above stated in 
regard to the indivisibility of insurance contracts, we 
believe that in the main, the authorities may be harm- 
onized on the principles above stated, which we regard 
as the better view of the subject. tna Ins. Co. v. 
Resh, 44 Mich. 55; McGowan v. People’s Ins. Co., 54 
Vt. 211; Gottsman v. Pennsylvania Ins. Co., 56 Penn. 
St. 210; Schumitsch v. American Ins. Co., 48 Wis. 26; 
Hinman vy. Hartford Ins. Co., 36 id. 159; Plath v. 
Minnesota, etc., Ass’n, 23 Minn. 479; Bowman y. 
Franklin Ins. Co., 40 Md. 620; Moore v. Virginia, etc., 
Co., 28 Grat. 508; Lovejoy v. Augusta Ins. Co., 45 Me. 
472; Richardson v. Maine Ins. Co., 46 id. 394; Gould v. 
York Ins. Co., 47 id. 403; Barnes vy. Union Mut. Ins. 
Co., 51 id. 110; Day v. Charter Oak Ins. Co., id. 91; 
Lee v. Howard Ins. Co., 3 Gray, 583; Kimball v. How- 
ard Ins. Co., 8id. 33; Friesmuth v. Agawam, etc., Co., 
10 Cush. 5387; Brown v. People’s Mut. Ins. Co., 11 id. 
280; Garver v. Hawkeye Ins. Co., 28 N. W. Rep. 555; 
Wood Fire Ins. § 165. In the following among other 
cases, which involved suits upon insurance policies 
wherein different properties were insured for separate 
sums, the contracts were held divisible, and the policy- 
holder in each instance allowed to recover as to some 
of the separate items, notwithstanding there had been 
a violation of some condition which avoided the policy 
as to the other items included in the same policy: 
Merrill v. Agricultural Ins. Co., 73 N. Y. 452; Trench 
y. Chenango Ins. Co., 7 Hill, 122; Koontz v. Hannibal, 
ete., Co., 42 Mo. 126; Loehner v. Home Ins. Co., 17 id. 
247; Commercial Ins. Co. vy. Spankneble, 52 Il. 531; 
Hartford Ins. (Co. v. Walsh, 54 id. 164. While we con- 
cur in the suggestion that courts incline toward such 
a liberal construction of insurance contracts in favor 
of the assured, as if possible to avoid a forfeiture, yet 
where’ parties have without fraud, mistake, or surprise, 
deliberately entered into a contract, that alone tnust 
be looked to as furnishing the measure of their respec- 
tive rights and obligations. Phenix Ins. Co. v. Lamar, 
supra. Courts cannot by construction compel insur- 
ance companies to assume obligations which they have 
fairly guarded against, in order to protect themselves 
against imposition, so that their solvency may be 
legitimately preserved in order to afford indemnity to 
policy-holders who observe their contracts. Ind. Sup. 
Ct., May 24, 1887. Havens v. Home Ins. Co. Opinion 
by Mitchell, J. 

Post-OFFICE — STEALING AND EMBEZZLING MAIL 
MATTER — DECOY.— A “ decoy or test’’ was prepared 
as follows: A post-office inspector wrote a letter, 
placed it inan envelope, sealed, and directed it toa 
fictitious person, and to a place where there was no 
post-office; then wrapped it up ina newspaper, and 
inclosed both letter and paper in an ordinary newspa- 
per wrapper,said wrapper sealed and properly stamped 
and directed as the envelope inside. This packet 
was then handed to a post-oflicial, to be placed by him 
as a “decoy or test,’’ in what is known as the ‘“ nixes 
basket,”’ a receptacle for apparently worthless and un- 
mailable matter, said ‘*nixes’’ to be opened and ex- 
amined by a postal employee, who was to send any 
letter or article of value found therein to another 
official, to be forwarded to the dead-letter office. Held, 
that this was not a mailing of the packet, and it did 
not become “ mail matter,” in the meaning of section 











5467, 5469, Rev. Stat. I do not hold that what is called 
in the testimony in this casea *“*decoy” or ‘“ test’”’ 
letter, or the contents thereof, might not, when regu- 
larly mailed, be the subject of embezzlement, and pun- 
ishable under these sections. But I think it should 
get into the mail in some of the ordinary ways pro- 
vided by the postal authorities, and become fairly and 
reasonably part of the ‘“‘ mail matter,’’ under control 
of the postal authorities. In the case of U.S. v. Cot- 
tingham, 2 Blatchf. 470, cited by the district attorney, 
it was held that the fact that the letter mailed wasa 
decoy letter would not prevent it being the subject of 
embezzlement. But it appears that the letter in that 
case was mailed, and presumably, from the statement 
of the case, regularly mailed. Also in the case of U. 
S. v. Foye, 1 Curt. 464, it appeared that the letter was 
regularly mailed. The judge in his decision uses the 
following language: ‘This letter was mailed precisely 
like other letters.’’ The case of U. S. v. Whittier, 5 
Dill. 35, cited above, wasa case fora violation of a 
different part of the postal laws, but the opinions of 
Judges Dillon and Treat are interesting in this con- 
nection as to the manner in which these statutes 
should be construed, the matter of decoy letters being 
also discussed. Nocase from any of the courts of the 
United States has been cited upon the precise points 
made in thiscase. Some English cases have been re- 
ferred to which are in point. Ila the case of Queen v. 
Gardner, 1 Car. & K. 628, it was held, in effect, that the 
embezzlement of a decoy letter, or its contents, was 
not stealing a ‘‘ post letter,’’ within the statute (1 
Vict. chap. 36), but the taking of the contents was 
larceny. This case was subsequently doubted in the 
case of Queen vy. Young, 1 Den. Cr. Cas. 198; but 
under this case, even a decoy letter must be deposited 
in the ordinary way. Inthe case of Queen v. Rath- 
bone, 2 Moody, Cr. Cas. 242, it was held as follows: 
‘“‘An inspector secretly put a letter, prepared for the 
purpose, containing a sovereign, among some letters 
which a letter carrier, suspected of dishonesty, was 
about to sort. The letter carrier stole the letter and 
sovereign. Held, not rightly convicted under 1 Vict. 
31, 36, § 26, of stealing a post-letter, such letter not 
having been put in the post in the ordinary way, but 
rightly convicted of larceny of the sovereign laid as the 
property of the postmaster-general.’’ In the case of 
Queen v. Shepherd, 25 Law. J. 1856 (N. S.), Com. Law. 
52, last division of volume, the head-notes, which give 
the facts and conclusions of the court, are as follows: 
‘The post-office authorities, having suspicions of the 
dishonesty of the prisoner, who was u sub-sorter of 
letters at the general post-office, London, caused a let- 
ter containing marked money to be prepared, direc- 
ted, sealed, and stamped. This letter one inspector 
delivered in at the window of the outer hall of the 
general post-office to another inspector, who handed it 
over to a third, who kept it locked up all night, andon 
the following morning gave it to a sorter to put in 
among the letters which the prisoner had to sort. This 
was done. The prisoner secreted the letter, opened it, 
and the marked money was found on him. The ordi- 
nary mode of posting letters at the general post-oflice 
is by putting them into the letter-boxes there. It did 
not appear that either the inspector who received the 
letter in at the window, or the inspector who kept it 
all night, were authorized by the course of their official 
duty so to receive or keep letters. JJeld, that this 
letter was not a post-letter, within the meaning of the 
statute, 1 Vict. chap. 36, and that the prisoner could 
only be found guilty of the simple larceny of stealing 
the money.”’ It may be that the method employed by 
the officials in this case is very proper to unveil and 
disclose a dishonest official, and thereby rid the de- 
partment of such persons, and it may be that a pro- 
secution for larceny, uuder proper indictment, would 
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be sustained under the facts stated ; but that it makes 
acase of embezzlement of the contents of a letter 
placed in the post-office, under the statute cited, I do 
not believe. The very strongest view I could take of this 
case in bebalf of the government would leave doubt — 
very grave doubt — on my mind as to the correctness 
of a conviction, should the jury believe the prisoner 
to have acted with guilty intent, and even in this view, 
it would be improper for me to permit a conviction. 
Believing as I do, I am constrained to direct the jury 
to return a verdict of not guilty. U.S. Cir. Ct. N. D. 
Georgia, March, 1887. United States v. Rapp. Opin- 
ion by Neuman, J. 

SHERIFF — ACTION AGAINST — JUSTIFICATION.— An 
officer who takes property by virtue of a writ of re- 
plevin cannot justify under the process, unless he re- 
turn it to the court to which it is madereturnable. In 
Bac. Abr. tit. ‘* Trespass,’’ 450, it is said: “If a 
sheriff have not returned a writ which ought to have 
been returned, he becomes, although this be only a 
non-feasance, a trespasser ab inilio as to everything 
which has been done under the writ.’?’ In Buller, N. 

>, 23, itis said that, ‘‘ whenever an officer justifies an 
imprisonment under awrit, he must show that the 
writ was returned.”’ To the same effect are the follow- 
ing: Rowland v. Veale, Cowp. 18; Freeman v. 
Blewett, 1 Ld. Raym. 632; McPherson vy. Pemberton, 
1 Jones, (N. C.) 378; Girling’s case, Cro. Car. 446; 2 
Rolle, Abr. 563, pl. 18; Middleton v. Price, 2 Strange, 
1184. In Ellis v. Cleveland, 54 Vt. 437, on demurrer to 
a plea jnstifying an arrest upon returnable process, 
which omitted to set upa return of process, Rowell, 
J., said: ‘‘If an officer to whom returnable process is 
directed would justify under it, he must show its re- 
turn, else he is a trespasser ab initio; for he is com- 
manded to return the writ, and he shall not be pro- 
tected by it unless he shows that he has paid due and 
full obedience to its command.’’ The same doctrine 
1g recognized in Briggs v. Mason, 31 Vt. 433. Chief 
Justice Shaw, in Munroev. Merrill, 6 Gray, 238, says 
that, if an officer would justify under legal process, 
“it is essential to his justification that he has returned 
his execution, with his doings, by which they are made 
matter of record for the information and security of 
all parties interested.”” And in Williams v. Babbitt, 
14 Gray, 141, the Massachusetts court says: ‘‘The 
officer by failing to return his writ deprives himself of 
a defense which he might otherwise have made avail- 
able.’’ In Russ v. Butterfield, 6 Cush. 242, the same 
doctrine is reiterated. It may be that courts have 
made an unfortunate use of language in saying that the 
neglect to return the process makes the officer a tres- 
passer ab initio. The Massachusetts cases seem to 
proceed upon the ground that the justification fails for 
want of the return; not that the wantof it Dy rela- 
tion makes the preceding steps trespasses. In Shor- 
land v. Govett, 5 Barn. & C. 485, the king's bench 
questioned the oorrectness of the reason given in 
many of the English authorities, supra, for the failure 
of the justification under returnable process. Bayley, 
J.,said: ‘*‘Whenit is said that a sheriffis madea 
trespasser ab initio by the neglect to return a writ, the 
expression is inaccurate. There, for want of the re- 
turn, no complete justification was ever shown. The 
distinction is this: Where there are facts alleged on 
the record making out a good defense, but something 
added in the replication destroys that defense, the 
party is made a trespasserab initio. But if the sheriff 
seizes goods under a writ, when it is his duty to make 
areturn, he never bas a justification unless he dis- 
charges that duty.”” And Holroyd, J., said: ‘* Instead 
of saying that the want of the return made the sheriff 
a trespasser ab initio, it would be more correct to say 
that the presence of the return was necessary in order 
to make his act lawful ab initio.” But whatever be 





the correct mode of reasoning, all the authorities agree 
that the failure to return the process is fatal to the 
justification, and in such case it isthe same thing as if 
the officer had no process at all. If he had no process, 
he is plainly a trespasser. Vt. Sup. Ct., June 6, 1887, 
Wright v. Marvin. Opinion by Powers, J. 

TAXATION—AN AUTHORIZED SALE OF LAND—TRANS- 
FER OF LIEN.— No sale of lands fot taxes due, which 
transfers to and vests the lien of the State in the pur- 
chaser, can properly be treated as or adjudged tobe 
a void sale, and to that conclusion we still adhere. Our 
cases have quite uniformly recognized the doctrine 
that if the tax-payer has sufficient personal property 
to pay his taxes at the time his landsare sold to pay 
them, the sale is ineffectual to convey title, but the 
rule of decision tbat the sale of lands for taxes under 
such circumstances transfers to the purchaser the lien 
of the State is quite if not equally well recognized. 
Ward v. Montgomery, 57 Inn. 276; Flinn v. Parsons, 
60 id. 573; Hosbrook vy. Schooley, 74 id. 51; Bender y, 
Stewart, 75 id. 88; Lawson v. Hilgenberg, 77 id. 221; 
Sloan v. Sewell, 81 id. 180; Parker vy. Goddard, id, 
295; Crecelius v. Mann, 84 id. 147; Jenkins v. Rice, id. 
342; Schrodt v. Deputy, 88 id. 90; Locke v. Catlett, 96 
id. 291; Hilgenberg v. Board Com’rs, 107 id. 494; 8 N. 
FE. Rep. 294; Ludlow v. Ludlow, 105 Ind. 199; 9 N. EF, 
Rep. 769; State v. Casteel, above referred to. This 
doctrine, and the rule of decision stated, rest upon the 
establishea theory, that where a tax-payer owns both 
real and personal property, the latter is primarily 
liable for all the taxes assessed against him, but that 
alien nevertheless attaches to the real estate for ac- 
cruing taxes by which it becomes secondarily, and if 
need be, ultimately liable for the payment of such 
taxes; and upon the further theory that the lien 
which so attaches is not divested by the failure of the 
proper officer to seize and sell personal property, but 
is transferred to and vested inthe purcbaser when the 
real estate is sold forthe non-payment of the taxes. 
[t follows that the complaint did not state a sufficient 
cause either for setting aside the sale to St. Clair, or 
for an injunction against the auditor, and in conse- 
quence, both demurrers to it ought to have been sus- 
tained. Ind. Sup. Ct. St. Clair v. M’Clure. Opinion 
by Niblack, J. 


—_—_>___——. 


NOTES. 





The following was a clause ofa will in Robinson v. 
Randolph, 21 Fla. 629: ** Sixth. All the residue of my 
property, real, personal and mixed, movable and im- 
movable, I give to my beloved wife Mary Ellen Ran- 
dolph. I advise her to build her a good house on Gat- 
lin, surround herself with comforts, plant trees, es- 
tablish on the southern slope of the McRobert tract 
pits for pineapples, and to amuse herself with poultry. 
I know that she will build acburch. 1 advise her to 
gather up all the money she can by the sale of the ho- 
tel property, the saw-miull, the insurance money, and 
invest the same by loan on firs’ mortgage in Jackson- 
ville, always taking the advice of a good and honest 
lawyer on the title and the security, and having his 
opinion in writing. Of course she will have to take 
from the sum sufficient means to effect the improve- 
ments of which I speak. I have one piece of advice, 
never go in debt, and never go security forany one, 
no matter whom. I advise her to make a will, and 
give her property as it will do most good.” 

“Was your husband on the stand yesterday?” 
asked the lawyer of a woman in a case in which both 
husband and wife were witnesses. ‘* No,’’ she ans- 
wered with a snap, *‘ he wasn’t,on the stand. He was 
on the set. That’s the kind of a man he is, whenever 
there’s any thing to sit on, from a satin sofy to the 
top rail of a worm fence.’’—-Washington Critic. 
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CURRENT TOPICS. 


MIIAT is a very serious arraignment of our pro- 

fession which we copy in another column from 
the San Francisco Argonaut, and to which we have 
prefixed a heading of our own invention. We gen- 
erally do not pay much attention to the utterances 
of newspapers about lawyers, for generally they are 
intemperate and ignorant, the outpourings of mal- 
ice, envy, or an unhappy attempt at smartness. 
Show us a newspaper habitually and violently hos- 
tile to lawyers and judges, and we will show an un- 
successful, disappointed, broken-down attorney for 
the writer. But the Argonaut is an unusually fair 
and able newspaper, and such an editorial as that 
which we copy leads us to believe that there must 
be solid foundation for its charges, The picture 
there drawn would not pass for a likeness in our 
State, although undoubtedly among our eleven 
thousand lawyers there are many unworthy men. 
They cannot as a body be so pure as the eleven 
thousand virgins of Cologne. Good moral character 
and good education are essential to admission to 
our bar. But we are confident that there is as 
much fidelity, honor and ability among them as 
among an equal number in any other profession and 
occupation, They are intrusted with enormous in- 
terests, and very seldom betray them. Of the sixty 
thousand lawyers in other States the same may rea- 
sonably be said. California is a new country; it is 
not much more than a generation ago that there 
was no law there except lynch law. It has a mixed 
population, made up of all races and colors — we 
hardly think it deserves the terrific picture drawn 
of it by Mr. Moak in his anti-codification moments 
—but it is possible that there is not always that 
strictness and purity of professional dealing that is 
the general characteristic of the older communities. 
One thing in the Argonaut’s arraignment we are 
sure is grossly exaggerated —the charge that law- 
yers are purticipes criminis, or are in the habit of de- 
fending criminals whom they know to be guilty. 
The unselfish devotion of lawyers to those accused 
of crime is one of the noblest characteristics of the 
bar. The poorest and most abject criminal is cer- 
tain of a fair and intelligent trial, and frequently 
his counsel not only toils without reward or hope 
of reward, but in his zeal and love of fair play is 
at large cost out of his own pocket. There is not 
one of these barking newspaper slanderers, who if 
indicted, would not be sure to be well defended by 
one of the very class which he had maligned. We 
cannot but believe that the Argonaut exaggerates 
the disorder in the diagnosis, It should remember 
that if its picture is a fair one, it argues badly for 
the moral tone of the community. If these things 
were literally true, California would be a good 
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place not to go to and to get away from. We ex- 
pect next winter to hear Mr. Moak and Mr, J. 
Bleecker Miller citing the Argonaut’s charges, and 
attributing the evils to codification. 


In the current number of the American Law Re- 
view is an article by Mr. James T. Ringgold, of 
Baltimore, entitled ‘‘ Sunday Idleness,” in which he 
advances the rather novel theory that society has 
no right to prohibit labor and business on Sunday. 
Mr. Ringgold will have to work a good many Sun- 
days before he can convince a christian community 
of the soundness of his views. We always expect 
to find much entertainment in the Review's ‘‘ Notes,” 
and are rarely disappointed. The present batch is 
very interesting. The Review recommends the 
adoption of the Pennsylvania practice of having 
the trial judges write careful opinions, which are 
frequently adopted by the appellate court. This 
would not answer in our State, where the trial 
judges are already overworked. The readers of 
the Review need not surmise that Lord Coleridge 
made a slip of the tongue in praising Judge Duer, 
of the New York city Superior Court, nor need the 
Review quote from the 32d Vermont Reports to 
confirm Lord Coleridge’s views. Judge Duer was 
one of the ablest magistrates who have ever lived 
in this State, and few of the judges have had so 
wide-spread and excellent a reputation among our 
people. The Review ‘‘ goes for” the Texas Court 
of Appeals mercilessly. It says that court ‘‘ seems 
to have been organized to overrule and reverse,” 
and that in twelve years ‘‘it has affirmed eight hun- 
dred and eighty-two criminal cases, and reversed 
one thousand six hundred and four.” The motto 
of that court seems to be, “turn the rascals out ’’— 
to prey upon the community. The Review seems to 
favor getting rid of the ‘‘lay” judges in New Jer- 
sey. We should favor dispensing with soine of 
those who ‘‘sit,” also. The Court of Errors and 
Appeals is too numerous — too much like our old 
Court of Errors, The Review is sound on ‘‘ vaca- 
tion;” it says: ‘*With rod and gun, or without 
them, go north for a cool vacation, and next winter 
thank us for saying that to be a good lawyer one 
must now and then really rest.’’ We only hope 
that some of those fiery southern lawyers will leave 
their ‘‘ guns’’ at home when they come north. 


The Virginia Law Journal, whose editorials are 
always interesting, says of the overruling of the 
United States Supreme Court by the Texas Court 
of Appeals: ‘* We are thankful for a little diversion 
this hot weather, and we get 1t im perusing the 
opinion of White, P. J., of the Texas Court of Ap- 
peals, in Hx parte Asher, in which the Texas court 
accomplishes the feat of overruling the United 
States Supreme Court in Robbins v. Taxing District. 
We do not know to whom we are indebted fora 
pamphlet copy of the opinion; maybe to the presid- 
ing judge himself, and if so, he will probably ex- 
pect us to notice it; at least, and we wilk Itisa 
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very noticeable performance. But if this presenta- 
tion copy is intended as an invitation to join ina 
crusade against the Federal authority, we must re- 
spectfully decline. We have successfully resisted 
the blandishments of an authority nearer home; we 
have even refused to cry ‘ tyrant,’ ‘ despot,’ ‘ usurper,’ 
at Circuit Judge Bond for certain judicial actions 
of his in the matter of the State debt; and we shall 
still persistently refuse to uncover our rear and in- 
vite an attack from the toe of the Federal author- 
ity, which is quite the fashion hereabouts just now 
—at least we shall until the weather gets cooler 
and the jails become more habitable. * * * Now 
perhaps the Federal court will take the hint and 
suppress all its decisions which are not unanimous, 
if it wishes to be respected and obeyed in Texas; 
and ‘those profound and eminent jurists’ who dis- 
sented in the Robbins case will doubtless appreciate 
the complimentary reference, and feel duly sorry 
for having concurred in the Corson case, decided on 
the same day with the Robbins case, and immedi- 
ately after it, and involving the same principle. 
The ground of dissent in the Robbins case was that 
as the Tennessee law was applicable to only one 
taxing district of the State, it applied as well to 
drummers coming into that district from other 
parts of the State as to those from other States. In 
the Corson case, on the other hand, the Maryland 
law applied to all drummers alike ; so did the Texas 
law. But how absurd the whole thing is. The 
Texas court has gone to much trouble to make it- 
self ridiculous. The Constitution makes the Fed- 
eral Supreme Court the final arbiter in these mat- 
ters, and gives it ample authority, we suppose, to 
enforce its decisions. Such a childish display of 
petulance is certainly not becoming to the highest 
court of a State, to say nothing of the crime of set- 
ting the example of defiance and disobedience to 
the law of the land.” 





The Argonaut says: ‘‘Mr. Justice Field, of the 
Supreme Court of the United States, has adminis- 
tered a very proper and very merited rebuke to the 
court, its clerk, and the attorney that aided Mrs. 
Langtry in obtaining preliminary naturalization pa- 
pers without presenting herself in open court and 
seeking them in a proper manner. It was a piece 
of shameful obsequiousness on the part of the clerk 
of a Federal court to take its register to the resi- 
dence of this English adventuress in order that she 
might be spared the humiliation of presenting her 
person in the presence of the court. We sincerely 
hope that what has been done is void in law, and 
that she has secured no legal rights from the tribu- 
nal whose officers are so unmindful of its dignity.” 
This is quite just. Some one has wittily remarked 
of this woman that she seems determined to avail 
herself at once of the benefit of our pecuiiar institu- 
tions — naturalization and divorce. 


Some friend has sent us a batch of Memphis news- 
papers — some of them bearing threatening names — 


the ‘‘ Scimitar,” the ‘‘ Avalanche ”—all red-hot 
with reports of an unpleasantness in court, before 
Judge DuBose. One Hadden, president of a tax- 
ing district, having been indicted for malfeasance 
in office, his counsel filed a plea in abatement, 
charging misconduct of the grand jury, and hostil- 
ity and partiality of the judge. The reports are 
sensational. The defendant came into court clothed 
in a blue seersucker coat, dark brown ‘ pants,” 
dark vest, no necktie, a straw hat, a faded um- 
brella, and agood humored smile. The newspapers 
of Memphis do not regard the lawyers with hatred 
and contempt, like the Argonaut, but rather as 
demi-gods. They furnish them with a remarkable 
armament. One ‘‘riddled the defense with Par- 
thian arrows,” although it does not appear that the 
orator was running away. Another poured “hot 
shot ” into the judge, but he sat ‘‘as if carved of 
stone,” and amid the crash of this artillery ‘‘a pin 
could have been heard to fall.” Arrows and hot 
shot must be more dangerous than Revised Stat- 
utes, Bibles, ink and mucilage. Our advices stop 
at a very exciting scene, where the judge has threat- 
ened to put counsel in irous and send him to the 
work-house for contempt. We hope he wiil not do 
that. It is too bad to make a lawyer work in this 
hot weather, and the judge ought to keep, or rather 
regain, his temper, and not imitate Noah Davis. 
We are glad he is going to sleep on it. It is almost 
unnecessary to add that Judge Scroggs was men- 
tioned, and the ALBANY Law JOURNAL was quoted, 
We await the result with impatience, 





Later advices show that the ‘‘ difficulty has been 
composed.” The Memphis Bar Association had a 
meeting and brought about an ‘ arrangement.” The 
judge and counsel mutually withdrew their offen- 
sive imputations and remarks, and the judge re- 
scinded his order of commitment. From the unani- 
mous tone of the press and the bar we infer that the 
judge was hasty, and that the counsel was not to 
blame. The judge’s conduct in rescinding his order 
was brave and manly, and will raise him in the esti- 
mation of his fellow-citizens. He has done the 
hardest thing for a proud man to do. A man who 
loses his temper and apologizes is a braver, perhaps 
a better man than one who never loses his temper. 


—_—~_—. 


NOTES OF CASES. 

VERY novel case is Bacon v. United States Mutual 
Accident Ass’n, 44 Hun, 599. The policy in- 
sured against injury by ‘external, violent and ac- 
cidental means,” and excepted disability or death 
‘by taking poison.” The insured died of a malig- 
nant pustule, contracted while working in a meat 
market and freight office where hides and cattle 
were received, and the uncontradicted evidence 
showed that the cause of death was a putrid ani- 
mal substance upon the exterior of the body, work- 
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bodies or skins of animals suffering from diseases 
in the hair. J7e/d, that the plaintiff was entitled 
to recover. Learned, P. J., said: ‘*The applica- 
tion refers to the certificate. The certificate to the 
application. The two explain each other, and show 
that the word ‘ poison’ therein is used in its ordi- 
nary meaning, of a substance taken internally, se- 
riously injurious to health and often fatal co life. 
The word ‘taking’ is omitted in the certificate, but 
not for any change of meaning. ‘ Death by poison’ 
is well understood in ordinary language. It isa 
phrase which would never be applied to death 
from a rattlesnake’s bite, although that injects 
into the circulation what may be called a poison. 
In certain cases death comes from what is called 
‘blood poisoning.’ One who dies from a bullet 
wound may die of ‘blood poisoning;’ but he does 
not die by poison in the ordinary sense of the word. 
The insured died from what is known as malignant 
pustule. This is produced invariably, according to 
the testimony, ‘by the infliction of animal sub- 
stance upon the body;’ by the accidental deposit 
of this putrid and poisonous animal substance. 
This is usually communicated from the bodies, or 
skins, or hides, of animals which are suffering with 
this peculiar kind of disease. The substance may 
be carried by flies that have been feeding upon it. 
The disease may come by the application of the 
person himself of his hand, which has been in con- 
tact with this substance to some abraded surface of 
his body. And the substance may be absorbed by 


the thin portions of the lips though they are not 


abraded. Thus it appears that the cause of death 
in this case was a disease produced by the touching 
of an abraded part of the thin part of the lips with 
a putrid animal substance. * * * The means 
through which deceased came to his death were ex- 
ternal. The positive testimony of the physician 
shows this. The putrid animal substance reached 
the body, not through the stomach or the lungs, 
but through the skin, the external covering. The 
cause was external as much as the crushing under 
acar or the bite of a rattlesnake would have been. 
Hill v. Hartford Ace. Ins. Co,, 22 Hun, 187. Next, 
were the means accidental? They cannot be 
thought otherwise. It is too improbable to sup- 
pose that the deceased intentionally put his hand, 
infected with putrid meat, upon his lip in order to 
produce death. If he had intended to commit sui- 
cide, this would not have been the mode selected. 
By whatever direct means the putrid substance was 
brought into contact with his face, the contact 
must have been accidental. Mallory v. Trav. Ins. 
(o., 47 N. Y. 53; Insurance Co. v. Burroughs, 69 
Penn. St. 48. The most difficult and perplexing 
point remains; were the means violent? Suppose 
the fact to have been that an insect which had 
been feeding on the putrid meat afterward alighted 
on the deceased’s face, and even pierced the skin, 
was this violent? Or suppose the fact to have been 
that the deceased himself placed his own hand, in- 
fected with this putridity, on his face, was this vio- 
lent? It may help us to understand the meaning 





put in this word ‘ violent’ by the defendants, if we 
examine some of the exceptions made by them. 
The certificate says that no claim can be made 
when death has been caused by lifting, over-exer- 
tion, sunstroke or freezing. Now, as these are 
made exceptions, it is reasonable to understand 
that without special exception, they would have 
been within the language ‘violent’ means. Yet 
sunstroke and freezing do not import physical vio- 
lence any more than does drowning. Trew v. Ins. 
Co., 6 H. & N. 845. We say a man dies a violent 
death, without necessarily implying any thing more 
than that he dies, not in the ordinary course of na- 
ture and disease. If by violent is meant physically 
violent or forcible, then how great must be the 
force? Is it not enough, however small it be, if it 
produces death or bodily injury? A poisoned ar- 
row may make a small wound, but if it produces 
death, is not that a death by violent means? A 
rattlesnake bite may be hardly perceptible. It is 
hardly possible that this certificate is to be consid- 
ered as insuring against death from great violence, 
and not against death from a slight blow. There 
is an exception in this certificate of ‘self-inflicted ’ 
injuries, but that must mean intentionally self- 
inflicted. It cannot be a self-inflicted injury when 
one accidentally stumbles and falls down stairs, 
breaking his leg. So that even if this pustule 
came by the contact of the deceased’s own hand, 
yet it could not justly be called a self-inflicted in- 
jury. * * * And in deciding this, we think 
that the defendants, in their correspondence, showed 
a correct view of the general principles when they 
said that the death was not by accident but by 
disease. That must generally be the distinction. 
This is an accident policy. If the deceased died 
from disease, as distinguished from accident, plain- 
tiff cannot recover. If deceased died from accident, 
as distinguished from disease, he can. Now, un- 
doubtedly, accidents and external injuries often 
produce death through the disorganization of 1n- 
ternal organs, still, the accident is the cause. On 
the other hand, it 1s said that impure water taken 
into the stomach, or impure air into the lungs, 
causes fever. But these fevers are diseases, having 
their origin internally. They are not the results of 
accidents. But in this case there is just what the 
defendants evidently believed there was not, an ex- 
ternal and accidental cause, and not an internal 
disease manifesting itself externally. Guided by 
this general view of the deaths and injuries against 
which the certificate was intended to insure, we 
think that this plaintiff should not have been non- 
suited.” Landon and Mayham, JJ., concurred. 
Mayham, J., said: ‘‘From this evidence the jury 
would have been authorized to have found that 
this injury which resulted in the death of the as- 
sured was produced by external and accidental 
means. Could they also have found under this evi- 
dence that these means were violent within the 
fair meaning of the certificate? Violent, in its or- 
dinary acceptation of the term, means not natural 
or spontaneous, not imtentional, voluntary, expected 
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or usual, The degree of force is not always mate- 
rial. In this view of the case the bite of a fly or 
spider, or the sting of a bee, may be as well charac- 
terized as violent as the bite of a rattlesnake or the 
sting of ascorpion. It is not quite clear that the 
parties to this contract on either side, in making 
and accepting this certificate, intended to embrace 
this kind of violence, as a condition creating a lia- 
bility under this policy, but it is a familiar rule of 
construction that unless the instrument clearly ex- 
press to the contrary, words are to be construed in 
their ordinary sense, and applying this rule of con- 
struction to the evidence in this case, we do not 
see why the cause of death was not from external, 
violent and accidental means; and we think the 
following cases substantially sustain this view: 
In Winspear v. Accident Ins. Co.,42 L. T., N. L. Exch. 
Div. 900, the policy was substantially like this in 
suit. The death was caused by assured falling in 
the water in a fit of epilepsy and drowning. It 
was held that it was a personal injury caused by ac- 
cidental, external, visible means, within the intent 
of the policy, and that a recovery could be had. 
See comments in 22 ALB. Law Jour. 223, 224. In 
Ins. Co. v. Burroughs, 69 Penn. St. 43, the court says 
if the injury be accidental, and the result of it is 
death, what matters it whether the injury is caused 
by a blow with a pitchfork or a strain in handling 
it? And they define an accident as an event that 
takes place without one’s foresight or expectation, 
an event which proceeds from an unknown cause or 
the unusual effect of a known, and therefore not 
expected chance, casualty or contingency happen- 
ing by chance or unexpectedly taking place, not ac- 
cording to the usual course of things, casual, for- 
tuitous. Ins. Co. v. Burroughs, 69 Penn. St. 43. In 
Mallory v. Travelers’ Ins. Co., 47 N. Y. 53; 8. C., 7 
Am. Rep. 410, it was held that when the assured 
was found dead in a pond with a bruise upon his 
head, the jury might infer that if the wound did 
not produce death, but caused him to fall in 
the water where he was drowned, the death was 
produced by accident within the terms of an acci- 
dent policy, and this rule is not changed by the de- 
cision of the Court of Appeals in Searles v. Manhat- 
tan Elev. R. Co, 101 N. Y. 661. The injury result- 
ing either from the wound or drowning would be 
from external accidental means. So in the case at 
bar, if we are to credit the undisputed evidence of 
Dr. Hanes, the injury was from accidental, external, 
violent means, within the definitions of those words, 
given above in the cases cited.” §o held as to sui- 
cide by hanging when insane. 33 ALB. Law Jour. 
429. The soundness of this decision does not seem 
beyond question. Undoubtedly the occurrence was 
accidental; possibly external, although we are by 
no means ciear that it was. But we are inclined 
to think that it was not violent. In the cases put 
in the opinions of bites of a snake and an insect 
there is apparent violence, because there is an as- 
sault upon the body of the sufferer — slight, it is 
true, but still an assault by violence. But suppose 
aman poisons his limbs with ivy while walking in 








the woods, is that a case of violence? And yet that 
is an exact parallel to the case in hand. We do 
not suppose the insurers used these phrases in the 
sense put on them, and we think it is a strained and 
unnatural construction. It seems to us the case of 


a death from disease is no more violent than would 
be a death from small-pox, to which the victim had 
been exposed by wearing infected clothing. 


In Pearsall v. West Un. Tel. Co., 44 Hun, 532, the 
plaintiff delivered to the defendant, at a station on 
Long Island, a message written on ordinary note 
paper, addressed to his firm, ‘‘T. W. Pearsall & 
Co.,” of New York, directing the purchase of stocks, 
It was delivered by the defendant in an envelope 
addressed ‘‘T. W. Pearsall,” in his absence, and as 
there was no one authorized to open it thus ad- 
dressed, it remained unopened until his return next 
day, when he bought the stock at a higher price 
than that ruling on the day before. He was a 
stockholder of the defendant, had packages of its 
blanks in his office, and had been in. the habit of 
using them, but his uncontradicted testimony 
showed that he was ignorant of the limitations con- 
tained in them. Jie/d, that the defendant was es- 
topped to show that by a condition on the blanks 
the company was not liable for mistakes in unre- 
peated messages. The court said: ‘‘These facts 
however do not estop him from denying any knowl- 
edge of the notice or its contents. In Breese y. 
U.S. Tel. Co., 48 N. Y. 432; 8.C., 8 Am. Rep. 526, 
the principle of estoppel was applied because the 
sender of the message, after abundant time and op- 
portunity to read the printed matter on the com- 
pany’s blanks in his possession, wrote the telegram 
on one of those blanks. Hence, says Earl, J., 
in that case, when the message was thus written 
and brought to the office of the company its agent 
had the right to assume and believe that the sender 
accepted the terms, and assented to and under- 
derstood the agreement limiting liability for unre- 
peated messages. But nothing of the sort occurred 
in the present case. The message was written on a 
sheet of common white paper, and thus accepted 
for transmission. If the plaintiff is to be held 
bound by the regulations of the defendant com- 
pany just as much as though he had written this 
message on one of its blanks, it can only be upon 
proof that he knew what those regulations were. 
This is the extent to which the opinion goes in the 
case of the West. Un. Jel. Co. v. Buchanan, 35 Ind. 
429; S.C.,9 Am. Rep. 744. * * * It is insisted 
however that the plaintiff must be deemed to have 
known the rules of the defendant as to unrepeated 
messages because he was a shareholder in the 
Western Union Telegraph Company. * * * 
Then there is no evidence whatever that the plain- 
tiff actually knew of their contents, and no such 
knowledge can be imputed to him merely because 
he was a stockholder. While the owner of shares 
in an incorporated company is, under some circum- 
stances, chargeable with a knowledge of the con- 
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tents of its books, he is not, simply as a stock- 
holder, bound to know the rules and regulations 
which the directors may prescribe for the transac- 
tion of the business of the company with the pub- 
lic generally, merely because such rules and regu- 
lations appear recorded on the minute book of the 
corporation, No case is cited by the learned coun- 
sel for the appellant which sustains his position on 
this point. The appellant also complains because 
the court charged the jury that the misdirection of 
the message, and the delivery addressed to T. W. 
Pearsall at the office of his firm, when it should 
have been addressed to T. W. Pearsall & Co., was 
of itself prima facie evidence of negligence. This 
instruction is sustained by authority. In Ritten- 
house v. Independent Line of Telegraph, 44 N. Y. 265; 
$. C., 4 Am. Rep. 673, it is said: ‘The defendant 
was liable on the ground of negligence in the trans- 
mission of the message, and the negligence is proved 
by showing that it did not transmit the message in 
the form in which it was delivered to it. The bur- 
den was upon it to show that the mistake hap- 
pened without its fault.’ Indeed, if any other rule 
prevailed it would be exceedingly difficult ever to 
enforce the liability of a telegraph company for 
negligence of this character, the entire line and ap- 
paratus being so exclusively within its own control, 
as to render it almost impossible for an outsider to 
obtain any information as to the causes which led 
to the mistake.” 
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TRADE-MARK — “ CELLULOID” — “ CELLO- 
NITE.” 

UNITED STATES CIRCUIT COURT, DISTRICT OF NEW 
JERSEY. 


MANUFACTURING Co. CELLONITE 


MANUFACTURING Co. 


CELLULOID v. 

‘Celluloid’ is a valid trade-mark, and name of a manufac- 
turing company, and is infringed by ‘* Cellonite.” 

A word originally valid as a trade-mark does not lose that 
quality by its common adoption into the language as a de- 
scription of the particular article to which it isattached. 


CTION for infringement of a trade-mark and for 
The facts appear sufficiently in 


41 an injunction. 


the opinion. 
Rowland Cox, for complainant. 
John R. Bennett, contra. 


BraDtey, J. [Omitting detailed statement of plead- 
ings.] Itis the object of the law relating to trade- 
marks to prevent one man from unfairly stealing away 
another’s business and good-will. Fair competition 
in business is legitimate, and promotes the public 
good, but an unfair appropriation of another's busi- 
ness by using his name or trade-mark, or an imitation 
thereof calculated to deceive the public, or in any 
other way, is justly punishable by damages, and will 
be enjoined by a court of equity. The question be- 
fore me is whether the law has been violated in the 
present case. 

First. As to the imitations of the complainant’s 
name. The fact that both are corporate names is of 
no consequence in this connection. They are the 
business names by which the parties are known, and 
are to be dealt with precisely as if they were 


the names of private firms or partnerships. The de- 
fendant’s name was of its own choosing, and if an un- 
lawful imitation of the complainant’s, is subject to 
the same rules of law asif it were the name of an in- 
incorporated firm or company. It is not identical with 
the complainant's name. That would be too gross an 
invasion of the complainant’s right. Similarity, not 
identity, is the usual recourse when one party seeks to 
benefit himself by the good name of another. What 
similarity is sufficient to effect the object has to be 
determined in each case by its own circumstances. 
We may say generally that a similarity which would 
be likely to deceive or mislead an ordinary, unsus- 
pecting customer is obnoxious tothelaw. Judged by 
this standand, it seems to me, t):at considering the 
nature and circumstances of this case, the name 
“ Cellonite Manufacturing Company” is sufficiently 
similar to that of the “ Celluloid Manufacturing Com- 
pany” to amount to an infringement of the com- 
plainant’s trade name. The distinguishing words in 
both names are rather unusual ones, but supposed to 
have the same sense. Their general similarity, added 
to the identity of the other parts of the names, makes 
a whole which is calculated to mislead. 

Secondly. As to the complainant's alleged right to 
the exclusive use of the word ‘“ Celluloid” as a trade- 
mark, and the defendant’s alleged imitation thereof. 
On this branch of the case the defendant strenuously 
contends that the word celluloid is a word of common 
use as an appellation to designate the substance cellu- 
loid, and cannot therefore be atrade-mark; and sec- 
ondly, if it isa trade-mark, the defendant does not 
infringe it by the use of the word ‘* Cellonite.”’ 

As to the first point, it is undoubtedly true as a gen- 
eral rule that a word merely descriptive of the arti- 
cle to which it is applied cannot be used as a trade- 
mark. 

Everybody has aright to use the common appella- 
tives of the language and to apply them to the things 
denoted by them. A dealer in flour cannot adopt the 
word “ flour’’ as his trade-mark, and prevent others 
from applying it to their packages of flour. Iam sat- 
isfied from the evidence adduced before me, that the 
word “celluloid’’ has become the most commonly 
used name of the substance which both parties manu- 
facture; and if the rule referred to were of universal 
application the position of the defendant would be 
unassailable. But the special case before me is this: 
The complainant’s assignors, the Hyatts, coined and 
adopted the word when it was unknown and made it 
their trade-mark, and the complainant is assignee of 
all the rights of the Hyatts. When the word was 
coined and adopted it was clearly a good trade-mark. 
The question is whether the subsequent use of it by 
the public, as a common appellative of the substance 
manufactured, can take away the complainant’s right. 
It seems to me that it cannot. 

Asacommon appellative, the public has a right to 
use the word for all purposes of designating the arti- 
cle or product, except one; it cannet use it as a trade- 
mark, orin the way that a trade-mark is used, by ap- 
plying it toand stamping it upon the articles; the 
complainant alone can do this, and any other person 
doing it willinfringe the complainant’s right. Per- 
haps the defendant would have a right to advertise 
that it manufactures celluloid. But this use of the 
word is very different from using it as a trade-mark 
stamped upon its goods. It is the latter use which the 
complainant claims to have an exclusive right in; 
and if it hassuch right (which it seems to me it has), 
then such a use by the defendant of the word “ cellu- 
loid”’ itself, or of any colorable imitation of it, would 
be an invasion of the complainant’s right. As a trade- 
mark it indicates that the article bearing it is the 





product of the complainant’s manufacture. If an- 
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other party uses it in that way it indicates a falsehood, 
and is a fraud on the public and an injury to the com- 
plainaut. The essence of the law of trade-marks is 
that one man has no right to palm off as the goods or 
manufacture of another those that are not his. This 
is done by using that other’s trade-mark, or adopting 
auy other means or device to create the impression 
that goods exhibited for sale are the product of that 
other person’s manufacture when they are not so. 

The subject is well illustrated by the case of McAn- 
drew v. Basselt, 21 De Gex, J. & S. 280. The plaintiffs 
procured a new article of licorice,and stamped the 
sticks with the word “Anatolia,’’ some of the juice 
from which they were made being brought from Ana- 
tolia, in Turkey. The article becoming very popular, 
the defendants stamped their licorice sticks with the 
same word. Being sued for violation of plaintiff's 
trade-mark, one of their defenses was that no person 
has a right to adopt as a trade-mark a common word 
like the name of a country where the article is pro- 
duced. Lord Chancellor Westbury said: ‘‘That ar- 
gument is merely the repetition of the fallacy which 
Ihave frequently had occasion to expose. Property 
in the word for all purposes cannot exist; but prop- 
erty in that word, as applied by way of stamp upon a 
particular vendible, as a stick of licorice, does exist 
the moment the article goes into the market so 
stamped,and there obtains acceptance and reputation, 
whereby the stamp gets currency as an indication of 
superior quality or of some other circumstance which 
render the article so manufactured acceptable to the 
public.” (P. 386). 

Another case throwing light on the subject is that 
of Singer Machine Manufacturers vy. Wilson, 3 App. 
Cas. 376. There the defendant, a manufacturer and 
vendor of sewing machines, inserted in his price list 
among other articles for sale the ** Singer sewing ma- 
chine,” and sold machines by that name, but having 
his own trade-mark upon them. The plaintiff sued 
him on the ground that by a Singer sewing machine 
was understood in the community asewing machine 
made by Singer, the inventor, or by the plaintiff, his 
assignee and successor in business; the plaintiff con- 
tended therefore that the advertisement was a fraud 
on the public, and an invasion of its exclusive right to 
the name ‘‘Singer.’’ The defendant contended that 
the terms “ Singer sewing machine ’’ meant a particu- 
lar kind of machine (which he described) irrespective 
of who manufactured it; that the word “Singer” 
had come to be descriptive in its character, aud would 
not have the effect attributed to it by the plaintiff. 
The judges who delivered opinions in the case hold 
that if the use of the name “Singer” gave the public 
to understand that defendant sold machines made by 
the plaintiff, it wasa wrong done to the plaintiff; but 
that if the name had come into common use as a name 
of a particular kind of machine, irrespective of the 
maker, the defendant had a right to use it in his ad- 
vertisements in that sense, using his own trade-mark 
on the article itself, and it was held by all the judges 
that it was a matter to be determined by evidence, 
whether the use of the name in the advertisement had 
the one effect or the other. 

This it will be observed wasacase of advertising, 
and not of imitating a trade-mark; stillif it had the 
same effect, it was held to be equally culpable. The 
case does not decide that if the word ‘Singer’ had 
been the plaintiff's trade-mark any change in its use 
would have affected such trade-mark; but does decide 
that an extension of its use might render the word 
harmless in an advertisement. 

The defendants’ counsel in the present case placed 
great reliance on the decision in Leather Cloth Com- 





panyv. American Leather Cloth Company, 11 H. L. | 


Cas. 523. After carefully reading that case, I do not 
see that it necessarily governs the present. No ques. 
tion was made as to the names of the companies. The 
trade-mark there was a large circular label stamped 
upon the cloth, containing in its circumference the 
name of the former company which carried on the 
manufacture, and the places where it had been ear. 
ried on, thus: ** Crockett International Leather Cloth 
Company: Newark, N. J., U.S. A. West Ham, Es. 
sex, England.” Within the circle were, first, the fig. 
ure of an eagle, displayed, under the word * Excel- 
sior,” and then certain announcements in large type, 
as follows: ** Crockett’s & Co. Tanned Leather Cloth: 
Patented Jany. 24, ’58: J. R. & C. P. Crockett, Manu- 
facturers.”” The court held this label to be partly 
trade-mark and partly advertisement, and as the 
cloth was not patented, and J. R. and C. P. Crockett 
were not the manufacturers, the court was inclined to 
agree with the lord chancellor that these statements 
invalidated the label as a trade-mark; but Lords 
Cranworth and Kingsdown preferred to place their 
decision against the plaintiff on the ground that the 
defendants’ label did not infringe it. They pointed 
out differences in figure, and showed that the an- 
nouncements were different; and the defendants’ an- 
nouncement being, ‘* Leather Cloth Manufactured by 
their Manager, late with J. R. & C. P. Crockett & Co.,” 
without any reference to a patent. Lord Kingsdown 
said: ** The leather cloth, of which the manufacture 
was first invented or introduced into the country by 
the Crocketts, was not the subject of any patent. The 
defendants had the right to manufacture the same ar- 
ticle and to represeut it as the same with the article 
manufactured by Crocketts. Andif the article had 
acquired in the market the name of Crockett’s leather 
cloth, notas expressing the makcr of the particular 
specimen, but as describing the nature of the article 
by whomsoever made, they hadaright in that sense 
to manufacture Crockett’s leather cloth and to sell it 
by that name. On the other hand, they had no right, 
directly or indirectly, to represent that the article 
which they sold was manufactured by Crocketts, or 
by any person to whom Crocketts had assigned their 
business or their rights. They had no right to do this, 
either by positive statement or by adopting the trade- 
mark of Crocketts & Co., or of the plaintiffs, to whom 
Crocketts had assigned it, or by using a trade-mark so 
nearly resembling that of the plaintiff as to be calcu- 
lated to mislead incautious purchasers.” 

It seems to me that the true doctrine could not be 
more happily expressed than is here done by Lord 
Kingsdown. There is nothing in the case, nor in the 
opinion of any of the judges adverse to the claim of 
the complainant. 

There is a case in the New York Reports, Selchowv. 
Baker, 93 N. Y.59; 8S. C., 45 Am. Rep. 169, which 
comes very near to that now under consideration. 
That was the case of “Sliced Animals,’’ and that 
“Sliced ” objects, being a term used by the plaintiff 
as a trade-mark to designate certain puzzles manufac- 
tured and sold by them, in which pictures of animals, 
etc., on card-board, were sliced up in pieces, and the 
puzzle was to put the pieces together and make the 
animal. The label ‘Sliced Animals,’ etc., was used 
by the plaintiffs on all boxes of these goods sold by 
them. The defendants infringed, and the question 
was whether this kind of designation could prevail as 
a trade-mark. Judge Rapallo, in delivering the opinion 
of the court, after reviewing many cases on the subject, 
concludes as follows: ‘*‘ Ourconclusion is that where a 
manufacturer has invented a new name, consisting 
either of a new word, or a word or words in common 
use which he has applied for the first time to his own 
manufacture or to au article manufactured by him, to 
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distinguish it from those manufactured and sold by 
others, and the name thus adopted is not generic or 
descriptive of the article, its qualities, ingredients or 
characteristics, but is arbitrary or fanciful, and is not 
used merely to denote grade or quality, he is entitled 
to be protected in the use of that name, notwithstand- 
ing it has become so generally known that it has been 
adopted by the public as the ordinary appellation of 
the article.’’ This case is so directly in point that it 
seems unnecessary to look farther. 

I think it perfectly clear asa matter of law that the 
complainant is entitled to the exclusive use of the 
word ** Celluloid’ as a trade-mark. 

Ths only question remaining to be considered there- 
fore is whether the defendant, by the use of the word 
“Cellonite ’’ as a trade-mark, or impression upon its 
goods as a trade-mark, does, or will, infringe the 
trade-mark of the complainant. Is the word * Cello- 
nite” sufficiently like the word “ Celluloid’? when 
stamped upon the manufactured articles, to deceive 
incautious purchasers and to lead them tosuppose that 
they are purchasing the products of the same manufac- 
turer as when they purchased articles marked ‘ Cellu- 
loid?”* Ithink this question must be answered in the 
affirmative. I think that under the circumstances of 
the case the word ‘“‘Cellonite” is sufficiently like the 
word “Celluloid” to produce the mischief which is 
within the province of the law. I say under the circum- 
stances of the case. By that I mean the previous no- 
menclature applied to the articles as manufactured by 
differeut persons. The complainant has always 
stamped its goods with the word “ Celluloid.’’ Other 
manufacturers have called the product as manufac- 
tured by them names quite unlike this, as ‘* Pasbo- 
sene,”’ “‘ Lignoid,’’ ‘‘ Chrolithion,”’ etc., so that a wide 
difference in designation and marking has existed be- 
tween the complainant’s goods and those of all others. 
The adoption now of a word and mark so nearly like 
the complainant’s as ** Cellonite ”’ cannot fail, it seems 
to me, to mislead ordinary purchasers and to deceive 
the public. 

{Omitting questions of acquiescence. ] 

My conclusion is that the complainant, as the case 
now stands, is in strictness entitled to an injunction 
to restrain the defendant from using the name “* Cel- 
lonite Manufacturing Company” or any other name 
substantially like that of the complainant; and from 
using the word “ Cellonite”’ asa trade-mark or other- 
wise upon the goods which it may manufacture or sell, 
or any other word substantially similar to the word 
* Celluloid,” the trade-mark of the complainant. 

But my great reluctance to grant a preliminary in- 
junction for suppressing the use of a business name, or 
of a trade-mark, in anywise in which the matter in 
issue isa subject for fair discussion and admits of 
some doubt in the consideration of its facts, induces 
me to withhold the order for the present, on condition 
that the defendant will agree to be ready to submit 
the cause for final hearing at the next stated term of 
the court, which commences on the fourth Tuesday of 
September. It is possible that additionai evidence or 
a fuller verification of the allegations of the answer 
may so modify the facts of the case presented for con- 
sideration so as to lead toa change of views on the 
guestion of infringement or of excuse therefor. At 
all events, it will be more satisfactory not to render 
judgmentin the case until the defendant has been 
fully heard, and when it would have a right of imme- 
diate appeal. Should the defendant not be ready for 
a hearing at the time indicated, the present motion 
may be renewed without additional argument, or the 
complainant may take such other course as it shall be 
advised. 

(See notes 37 Am. Rep. 594; 34 id. 593; 33 id. 336; 
also 45 id. 229; 49 id. 96, 118; 52 id. 811; 56 id. 766.—ED.] 





INSURANCE —ACCIDENT— DUE DILIGENCE 
FOR PERSONAL SAFETY —BURDEN 
OF PROOF. 
SUPREME JUDICIAL COURT OF MASSACHUSETTS, 
JUNE 29, 1887. 


FREEMAN V. TRAVELLERS’ Ins. Co. OF HARTFORD. 


In an action upon an insurance policy in which the company 
insures against bodily injuries ‘‘ effected through exter- 
nal, violent, and accidental means," the policy contain- 
ing provisos that the insurance ‘‘ shall not extend to any 
bodily injuries * * * wherethe death or injury may 
have happened in consequence of violent exposure to un- 
necessary danger, hazard, or perilous adventure,” and, 
that the policy is subject to the condition that ‘‘ the 
party insured is required to use all due diligence for per- 
sonal safety and protection,” etc., held, that an employee 
of a railroad company who, while onthe railroad track, 
was killed by a train, received bodily injuries through 
‘* external, violent, and accidental means,”’ and that he 
did not expose himself to unnecessary danger by being 
upon the track, having been sent there to shovel snow 
from the crossings, and that the burden of proof was 
upon the company to show thatthe insured did not use 
“all due diligence for personal safety and protection.” 


_— to recover ona policy of accident insur- 
ance onthe life of John J. Murray, payable to 
the plaintiff. At thetrial in the Superior Cuurt, be- 
fore Bacon, J., it appeared that Murray was an em- 
ployee on the Boston, Barre & Gardner railroad, and 
was killed by a freight train on that road. The facts 
appear in the head-note. The jury returned a verdict 
for plaintiff, and defendant alleged exceptions. 


W. S. B. Hopkins, for defendant. 
F. P. Goulding and W. H. Atwood, for plaintiff. 


Fie_p, J. The policy insures J. J. Murray against 
bodily injuries ‘‘effected through external, violent, 
and accidental means, within the intent and meaning 
of this contract, and the conditions hereunto an- 
nexed,” etc. After the principal clause of the policy 
there follow five provisos and eight conditions. The 
second proviso is: ‘Provided always that this policy 
is issued and accepted subject to all the provisions 
herein contained or referred to,’’ etc. The third pro- 
viso is ‘that this insurance shall not extend to any 
bodily injury * * * whenthe death orinjury may 
have happened in consequence of * * * voluntary 
exposure to unnecessary danger, hazard, or perilous 
adventure,’’ etc. The conditions are introduced by 
the following clause: ‘‘Claims under this policy are 
payable only at the company’s oflice in Hartford, and 
this policy is subject also to the following conditions.”’ 
The first condition is: ‘‘The party insured is re- 
quired to use all due diligence for personal safety and 
protection, and to notify the agent writing this policy, 
immediately and in writing, of any change from the 
occupation, profession, or employment under which 
this insurance is granted,”’ etc.; and by the Jast con- 
dition: ‘‘The provisions and conditions aforesaid, 
and a strict compliance therewith during the continu- 
ance of the policy, are conditions precedent to the 
making of this contract.’”’ This last condition cannot 
take effect universally, because many of the provisos 
and conditions relate to matters which must happen, 
if at all, after the making of the contract. 

Clearly, there was evidence for the jury that Murray 
received bodily injury, through external, violent, and 
accidental means, and that he did not voluntarily ex- 
pose himself to unnecessary danger. He was right- 
fully upon the railroad track, under his employment. 
The questions involved in the exceptions are whether 
the burden of proof was on the plaintiff to show that 








128 


THE ALBANY LAW JOURNAL. 











Murray used “all due diligence for personal safety 
and protection,’ and whether there was sufficient evi- 
dence for the jury to warrant them in finding this as 
a fact. 

A majority of the court is of opinion that the bur- 
den was on the defendant to show that Murray had 
not used all due diligence for his personal safety and 
protection. So far as this condition is concerned, the 
policy means that the company insures Murray against 
bodily injuries effected through external, violent and 
accidental means, provided however and subject to 
the condition, that the amount insured shall not be 
payable unless Murray uses “all due diligence for per- 
sonal safety and protection.’’ The defendant’s liabil- 
ity is to be determined by the contract, independently 
of the special provisions of the contract. Contributory 
negligence on the part of Murray would not bea de- 
fense; and by the use of the word “accidental,’’ in- 
juries to which the negligence of Murray contributed 
are not excluded from the protection of the policy. 
Schneider v. Provident Life Jns. Co., 24 Wis. 28; Trew 
v. Railway Pass. Assur. Co., 6 Hurl. & N. 839; Provi- 
dence Life Ind. & J/nvestment Co. v. Martin, 32 Md. 
310; Stone v. U. S. Casualty Co., 34 N. J. Law. 371. 

In Sohier v. Norwich Fire Ins. Co., 11 Allen, 336, 
after the description of the property insured against 
fire, this clause was inserted: ‘‘This policy not to 
cover any loss or damage by fire which may originate 
in the theater proper.’ It was held that the burden 
wus on the plaintiff to show a loss not originating in 
the theater proper. The court say that ‘if that clause 
can be regarded as a proviso, that is, a stipulation 
added tv the principal contract, to avoid the defend- 
ant’s promise by way of defeasance or excuse, then it 
is for the defendant to plead it in defense and support 
it by evidence. But if, on the other hand, it is an ex- 


ception, so that the promise is only to perform what 
remains after the part excepted is taken away, then 
the plaintiff must negative the exception, to establish 


a cause of action. It is not always easy to determine 
to which class, whether of proviso or exception, a par- 
ticular stipulation belongs; and this one is cer- 
tainly very near the line.’’ The court held it to be an 
exception; saying that ‘‘the provisos are set forth 
together in a different part of the instrument.” 

In Kingsley v. New England Mut. Fire Jns. Co., 8 
Cush. 393, the policy recited that the Kingsleys had 
paid the premium, etc., for insuring their paper mill, 
“on condition that the applicants take all risks from 
cotton waste; ”’ in consideration whereof the company 
insured the property in the sum of $2,000. The court 
held thatthe “burden”? was not on the plaintiff to 
show that the loss occurred from some other way than 
from cotton waste; that the clause was not an excep- 
tion, but a proviso; and that the defendant must set 
it up in defense, and support it by evidence. 

The rule of pleading in declaring upon a contract 
which contains an exception, ora proviso, or a con- 
dition, is stated in Com. v. Hart, 11 Cush. 130, 134, as 
follows: ‘If such instrument contains in it, first, a 
general clause, and afterward a separate and distinct 
clause which has the effect of taking out of the general 
clause something that would otherwise be included in 
it, a party relying upon the general clause, in plead- 
ing, may se* out that clause only, without noticing the 
separate and distinct clause which operates as an excep- 
tion; but if the exception itself be incorporated in the 
general clause, then the party relying onit must, in 
pleading, state it, together with the exception.” It is 
a general rule of the law of evidence that it is neces- 
sary for a party to prove the substantive facts which 
he is required affirmatively to aver in his pleading. 

It is true that this policy only insures against bodily 
injuries effected by the means described, “ within the 
intent and meaning of this contract, and the con- 








ditions hereunto annexed,’’ but this does not change 
the nature of the conditions. They still take effect as 
conditions, and the insertion of these words in the 
principal clause of the contract does not vary the legal 
effect of the contents. The condition we are consider. 
ing is essentially an executory stipulation, in the form 
of a condition, that Murray shall use all due diligence 
for his personal safety and protection, and itis the 
breach of this condition by Murray wk‘ch defendant 
sets up as a defense. We are not aware that it has 
ever been held that the introduction of the words we 
have quoted, or of other similar words, into the prin- 
cipal clause of a policy of insurance, incorporates into 
this clause the conditions of the policy, within the 
meaning of the rule of pleading we have stated; and 
in some of the decisions where it has been held that 
the defendant must plead, or that the burden of proof 
was on him to show, that a representation was false, 
or that a stipulation contained in a condition had not 
been complied with, the policy contained these or 
similar words in the principal clause. Every case de- 
pends upon the nature of the stipulation or condition, 
as well as upon the form of it. This condition does 
not differ in its character from the provision in life 
insurance policies that they shall be void, or that the 
amount insured shall not be payable, if the assured 
shall die by his own hand. The burden of proving the 
breach of such a provision is on the company, and we 
think that the ruling in the present case upon the bur- 
den of proof was erroneous. Haskins v. Hamilton 
Mut. Ins. Co., 5 Gray, 432; Daniels v. Hudson River 
Fire Ins. Co., 12 Cush. 416, 426; Peirce v. Cohasset 
Mut. Fire Ins. Co., 123 Mass. 572; Mulry v. Mohawk 
Val. Ins. Co., 5 Gray, 541; Hodsdon v. Guardian Life 
Ins. Co., 97 Mass. 144; Cluff v. Mutual Ben. Life Ins. 
Co., 13 Allen, 308; 99 Mass. 317; Jones Manuf’g Co. v. 
Manufacturers’ Life Ins. Co., 8 Cush. 82; Orrell v. 
Hampden Fire Ins. Co., 13 Gray, 413; Redman v. ina 
Ins. Co., 49 Wis. 431; Grangers’ Life Ins. Co. v. Brown, 
57 Mass. 308; Germain v. Brooklyn Life Ins. Co., 30 
Hun, 535; Campbell v. New England Mut. Life Ins. 
Co., 98 Mass. 381. 

In an action upon a policy which contains many 
provisos and conditions there is a practical wisdom, 
which courts have recognized, in compelling the in- 
surance company to allege and prove the want of com- 
pliance with any particular proviso or condition on 
which it relies. Piedmont Life Ins. Co. v. Ewing, 92 
D. 

The court refused to rule that there was not suffi- 
cient evidence to warrrant the jury in finding that 
Murray used due diligence, and to this the defendant 
excepted. It is evident that this refusal has not 
harmed the defendant, because the burden of proof 
was on the defendant. 

We cannot say the witness Doody had not suflicient 
experience to justify the court in permitting him to 
answer the questions asked. The answers had some 
tendency to show that the defendant’s witness, Mitch- 
ell, had not testified correctly, and that he had not 
exercised due care in stopping the train, and they had 
perhaps some relevancy to the matter in dispute, 
which was whether Murray was injured through his 
own fault, or that of the managers of the train. 

Exceptions overruled. 


CHATTEL MORTGAGE — MORTGAGEE TAK- 
ING POSSESSION— ASSISTED BY OFFICER. 


SUPREME COURT OF MISSOURI, APRIL TERM, 1887. 


HoLLowAy v. ARNOLD. 


A mortgagee in a chattel mortgage entitled by his contract 
to take possession of the mortgaged property may law- 
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fully procure the assistance of an officer of the law in 
taking possession ; and if no force or threats are used the 
taking will not be a trespass. 


Searritt & Son, for appellant. 
Bryant & Holmes, for respondent. 


Norton, C. J. This is an action in the nature of 
trover and conversion to recover damages for the 
alleged taking and conversion by defendant of certain 
personal property, consisting of hogs and cattle. 

The defendant in his answer admits the taking of 
the property, and justifies his action in virtue of u 
chattel mortgage on said property, executed by plain- 
tiffto him, to secure the paymentof adebt therein 
mentioned, which mortgage contained the following 
provision: 

“If the said George W. Holloway shall sell or at- 
tempt to sell * * * said property at any time be- 
fore said indebtedness is fully paid and discharged, 
whether the same be due or not, then it shall be law- 
ful for the said J. H. Arnold, or any one in his name, 
to take possession of said property wherever it may be 
found, and sell the same in any wanuner that he shal! 
think fit.” 

It is then averred in the answer, that of the property 
so mortgaged, plaintiff, in violation of the terms, sold 
certain hogs and attempted to sell certain cattle, 
whereupon defendant took possession of the mort- 
gaged property except a few head of cattle, and sold 
the same and applied the proceeds as a credit on plain- 
tiff's note. 

Plaintiff in his reply avers that after the execution 
and delivery of the chattel mortgage it was agreed 
that the conditions of the mortgage should be waived 
so far as to allow plaintiff to sell all or any portion of 
the hogs and cattle mentioned therein, and apply the 
proceeds on the debt secured by it; that after this 
agreement with plaintiff, defendant sold part of the 
hogs for 3100, which in pursuance of said agreement, 
tendered to defendant and which he refused to receive, 
in violation of said agreement. 

On trial by the court, a jury being waived, judgment 
was rendered for defendant, from which plaintiff has 
appealed, and assigns for error the action of the court 
in giving and refusing to give instructions. The re- 
fused instruction is as follows: 

No. 1. “If you believe from the evidence that the 
defendant, Jas. H. Arnold, procured a constable or 
other officer of the law to go in and upon the lands of 
plaintiff, without writ or legal process issuing from 
any judge or court whatever directing thereto, and 
take therefrom and from the possession of plaintiff's 
agent, the cattle and property mentioned in the peti- 
tion in this case, or any part thereof, and remove the 
same to some other place and sell it, then the chattel 
mortgage mentioned in defendant’s answer and in- 
troduced in evidence in this case is no defense to this 
action, and you must find for the plaintiff ina sum 
equal to the value of the property so taken, as shown 
by the evidence at the time the same was taken by de- 
fendant.”’ 

The following are the instructions given: 

No. 1. ‘“‘ Although the mortgage may have been de- 
posited with the recorder, not for immediate record, 
but to be held until the trade between the parties was 
completed, and then on notification to be recorded, 
still, if between the time of such deposit and the com- 
pletion of the trade. the property described in the 
mortgage had been intrusted to the care of plaintiff, 
and they, the defendant and plaintiff, made a verbal 
modification of the mortgage to the effect that the 
mortgagee might sell the whole or any part of the 
mortgaged property and apply the procceds on the debt 
Without further consent, or sell the hogs and use the 








proceeds, then such verbal modification is valid and 
binuing upon the parties in this suit. 

No. 2. “If the court find that defendant did consent 
verbally that plaintiff might sell the hogs and apply 
the proceeds in payment of the note, and plaintiff sold 
them for that purpose and intended to apply the pro, 
ceeds in payment of the note, then such consent justi- 
fied the plaintiffin making the sale, and defendant had 
no right to take the property, and the finding should 
be for plaintiff. If the consent given by defendant 
was only that plaintiff might sell the hogs and apply 
the proceeds in payment of the note, and the plaintiff 
sold them not for that purpose but for the purpose and 
with the intent to apply the money arising from the 
sale to his own use or in the purchase of other prop- 
erty then such sale was a breach of the mortgage and 
verbal consent, and defendant had a right to take the 
property and sellthe same. If defendant consented 
that plaintiff might sell the hogs and use the proceeds, 
then the finding must be for plaintiff.” 

In order to pass on the action of the court in giving 
and refusing instructions, reference to the evidence is 
proper. The evidence was conflicting as to whether, 
after the execution and delivery of the mortgage and 
its deposit with the recorder, it was modified by an 
agreement between plaintiff and defendant, that plain- 
tiff might sell all or any portion of the property mort- 
gaged and apply the proceeds on the debt secured by 
it. It tended to show that defendant did not take 
possession of the property till after plaintiff had sold 
some of the hogs and attempted to sell some of the 
cattle. It also tended to show that some time after 
the sale of the hogs and before defendant took posses- 
sion, plaintiff offered to pay the proceeds to defend- 
ant, which he declined to receive. It also tended to 
show that after defendant took possession, the prop- 
erty was advertised for sale and was sold at a fair 
price at public vendue and the proceeds applied as a 
credit on the note secured by the mortgage. It does 
not appear that any force or threats were usedin 
taking possession of the cattle, or that the agent of 
plaintiff having them in charge interposed any objec- 
tion. In view of these facts, which the evidence 
tended to establish, the court did not err in refusing 
the instruction inasmuch as it required the finding to 
be for plaintiff, even though the court might believe 
that he sold the hogs and attempted to sell the cattle 
in violation of the stipulation in the mortgage and 
without defendant’s consent. 

In support of the instruction we have been cited to 
section 705, Jones on Mortgages, where after saying 
that upon default the mortgagee may take peaceable 
possession, and that the law will not allow him to 
commit or threaten a breach of the peace and then 
justify his conduct by a trial of the right of property, 
it is added that: ‘‘ The mortgagee becomes a trespasser 
by going on the premises of the mortgagor, accom- 
panied by a deputy sheriff having no legal process, and 
taking possession without the active resistance of the 
mortgagor. To obtain possession under such a show 
and pretense of authority is to trifle with the obedi- 
ence of citizens to the law and its officers.” 

The only case referred to as the basis for the text as 
above embraced in quotation marks, is that of Thorn- 
ton v. Cochran, 56 Ala. 415, which is wholly unlike the 
case in hand, for there it appears that the mortgagee 
had given the sheriff an indemnifying bond to levy, 
and went with the deputy sheriff to the premises of 
the mortgagor and told him they had levied on and 
taken possession of so much of the crop. What was 
then done was done colore officit. It does not appear 
in the case before us that the person who went with 
defendant, though a constable, was taken for that 
reason, oras an officer, or that any thing was done 
whatever by color of his office. 





130 


THE ALBANY LAW JOURNAL. 





The theory adopted by the cvurt in trying the case, 
as evidenced by the instructions given of its own 
motion,was that if the mortgage after its execution and 
delivery was modified by agreement to the effect that 
plaintiff might sell the property and apply the pro- 
ceeds on the debt it was given tosecure, and that if he 
sold pursuant to this agreement, defendant had no 
right to take possession of the property in question, 
but that if he sold the property without any agree- 
ment or modification of the mortgage, then by its ex- 
press terms defendant had the right to take possession 
of the property, sell it and apply the proceeds to his 
debt. This theory was the correct one. Cotley v. 
Barnes, 20 Ver. 78; McNeal v. Emmerson, 15 Gray, 
384; Hugyans v. Freyer, 1 Lou. 276; Saxton v. Wil- 
liams, 15 Wis. 292-8. 

There is nothing in the objection made that the in- 
structions are erroneous in that they ignore the fact 
that plaintiff tendered defendant the amount received 
for the hogs he sold which defendant refused to ac- 
cept. The instructions as given were more favorable 
in this respect to plaintiff than the case made in the 
pleadings, for under the replication the only modifica- 
tion of the mortgage claimed to have been made was 
tbat plaintiff should have the right to sell the property 
and apply the proceeds on the debt, whereas under the 
instructions a finding ‘vas authorized for plaintiff if it 
only appeared that under such modification he sold 
the property for the purpose of applying the proceeds 
on the debt without finding the further fact that the 
proceeds were either applied or offered to be applied 
thereon. If on the other hand he sold the property 
without any modification of the mortgage as set up in 
the replication, the mere tender of the proceeds of 
such sale to defendant would not, unless accepted by 
him, be sufficient to charge him with a waiver of the 
conditions of the mortgage or his rights under it. 
Patchin v. Pierce, 12 Wend. 61. 

Judgment affirmed, in which all concur, except 
Judge Black, who did not sit. 


————_>____- 


NEW YORK COURT OF APPEALS ABSTRACT. 

BonpDs — MATURITY — DEFAULT IN INTEREST PAY- 
MENTS — BONA FIDE PURCHASER—BURDEN OF PROOF 
—PRESUMPTION.—(1) Interest-bearing bonds, secured 
by mortgage, provided that the principal should be- 
come due upon non-payment of accrued interest on 
demand, or failure to make stipulated semi-annual 
contributions to a sinking fund provided for, and the 
continuance of such default for six months. In an 
action involving the title of a purchaser of the bonds 
as against the owner, from whom they had been stolen, 
it appeared thatthe interest and sinking-fund con- 
tributions were several years in arrears, and that a 
foreclosure suit had been begun by the bondholders, to 
the knowledge of the purchaser, when the latter bought 
the bonds. The statement of facts on which the case 
was tried, while not expressly alleging a demand of 
interest made by the bondholders, used the word 
‘default’? in regard to the non-payment thereof. 
Held, that the language of the statement of facts must 
be construed to mean that the demand necessary to 
render the principal due was made or dispensed with; 
that at any rate, the non-payment of the contributions 
to the sinking fund caused a default, which after the 
expiration of six months made the principal due; that 
the foreclosure suit sufficiently evinced the election 
of the bondholders to take advantage of the default; 
and that therefore the purchasers acquired the bonds 
when overdue, and got no title as against the former 
owners. (2) In an action brought by the former owner 
of negotiable paper, from whom it has been stolen, 











against a subsequent purchaser of it, the burden is on 
the defendant to show that he is, or has succeeded to 
the rights of a bona fide holder; and if it appears that 
he bought the paper wher overdue, it will not be pre- 
sumed that any prior holder succeeding the thief ac- 
quired the paper before its dishonor. June 7, 1887, 
Northampton Nat. Bank v. Kidder. Opinion by 
Peckham, J. 


CARRIERS — ACTION AGAINST — PARTIES —CONNECT- 
ING LINES — BILL OF LADING — PREVIOUS AGREE- 
MENT.— (1) Shippers who are in control of merchan- 
dise shipped, and are both consignors and consignees, 
should be assumed, in the absence of evidence to the 
contrary, to have sufficient title to enable them to 
maintain au action against the carrier. The merchan- 
dise being whale oil, the product of a whaling voyage, 
evidence that seamen on the whaling vessels *‘‘ were 
interested in the oil,’’ is not sufficient to establish that 
they are partners or joint-owners, so as to require them 
to be joined as plaintiffs. (2) A carrying corporation 
which transports goods over a portion of a continuous 
line of transportations may contract to carry beyond 
the terminus of its route, or two corporations owning 
continuous lines may become joint carriers. It is the 
well-settled law in this State that a carrying corpora- 
tion over a portion of a continuous line of transporta- 
tion may contract to carry beyond the terminus of its 
route, and that such a contract is not ultra vires. 
Weed v. Sarotoga & S. R. Co., 19 Wend. 534; Wylde v. 
Northern R. Co., 53 N. Y. 156; Root v. Great Western 
R. Co., 45 id. 524; Condict v. Grand Trunk R. Co., 54 
id. 500. Such contracts have been upheld sometimes 
upon the ground of estoppel, and sometimes upon the 
ground that they were incident to the business for 
which the contracting corporation was organized. 
While the defendants admit that such contracts could 
be made, they contend that the Pacific Mail Steam- 
Ship Company could not contract to receive goods 
away from its terminus, and to transport them to 
such terminus over the route of another carrier, and 
thence transport them over its own route to their 
destination; that is, while they admit that the steam- 
ship company could receive goods at the city of New 
York, and contract to carry them to Panama on the 
Pacific coast, they deny that it could receive goods at 
Panama, and agree to transport them tothe city of 
New York. We see no reason for distinguishing be- 
tween the two kinds of contracts, and for holding that 
the company could make the one kind and not the 
other. If when it receives goods at New York for 
transportation to Panama it is engaged in business 
authorized by its charter, or incident to such business, 
then when it procures freight at ‘Panama, for trans- 
portation to Aspinwall, and thence to New York. it is 
also engaged in promoting the legitimate business for 
which it was organized. It thus procures freight for 
transportation upon its steamships, and the business it 
thus does at Panama, and across the isthmus, is just as 
legitimate as it would be to establish agencies on the 
Pacific coast to solicit freight for transportation from 
Aspinwall to New York, or to contract with news- 
papers there to advertise the carrying of such freight. 
Cannot a railroad company take freight for trans- 
portation at a point a fewrods fron.its depot? And 
if it may bea few rods, why not a few miles? If it 
may have a depot for the receipt of freight one mile 
from its terminus, why may it not have a depot fifteen 
or twenty miles therefrom, and transport the freight 
thence to its road by any means that it chooses to 
adopt? The Panama Railroad Company terminated 
on the Pacific coast at Panama, and there it owned 
lighters to go out into the ocean to take freight from 
vessels. If it could send its lighters out one mile, why 
could it not send them ont several miles, for the same 
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purpose, to some convenient port or roadstead? The 
main business of the steamship company between 
Aspinwall and New York was to transport passengers 
aud freight which came from the Pacific coast, and in- 
stead of taking the passengers and freight at Aspin- 
wall, why could it not take them at Panama? We see 
no reason for holding that it might not do so in the 
prosecution of its corporate business, and as incident 
thereto. Then again, if when the steamship company 
receives goods at New York under contract to carry 
them to Panama, it is estopped from denying its 
authority and power to make the contract, why, when 
it receives goods at Panama under contract to be car- 
ried to New York, should it not b? equally bound by 
estoppel? We think therefore that it is clear, upon 
principle and authority, that both defendants were 
competent to enter into contract to carry this oil from 
Panama to New York; and as each was competent to 
contract alone, it cannot be doubted that they were 
competent to makea joint contract todo it. They 
eould even become partners in the transportation 
business between Panama and New York, and so far 
as we have discovered, the power of corporations thus 
to become joint carriers has never been denied, but 
has frequently been recognized. Aigen v. Boston & 
M. R. Co., 132 Mass. 423; Block vy. Fitehburg R. Co., 
139 id. 308; Gass v. New York, P. & B. R. Co., 99 id. 
220; Hot Springs R. Co. v. Trippe, 42 Ark. 465; Insur- 
ance Co. v. Railroad Co., 104 U. S. 146; Barter v. 
Wheeler, 49 N. H. 9; Wylde v. Northern R. Co., supra; 
Hutch. Carr., § 160. Theright of a corporate carrier to 
go beyond its terminus to procure freight and passen- 
gers, and to transport them to its terminus for car- 
riage over its route, is not absolute and unqualified, 
but has some limitations. What those limitations are 
it is not possible, in a general way, to define. The New 
York Central & Hudson River Railroad Company 
could not establish a line of steamers between Liver- 
pooland New York to carry passengers and freight 
from Liverpool to New York in order that it might 
secure the business of transportating such passengers 
and freight over its route to Buffalo; but it might run 
ferry-boats from Staten Island, or from the New 
Jersey shore, for the purpose of securing passengers 
and freight for transportation over its route. The 
right to go beyond its terminus to procure passengers 
and freight for transportation over its route by a 
corporate carrier must be exercised within reasonable 
limits, and under such circumstances that it may fairly 
be said to be incident to legitimate corporate business; 
and our holding is that the Pacific Mail Steam-Ship 
Company, engaged in transportation upon both the 
Pacific and Atlantic oceans, did not go beyond reason- 
able limits in contracting to take freight at Panama, 
and transport it over the Panama railroad for delivery 
to its steamships at Aspinwall, its main business being 
to take freight coming to it over that railroad. (3) 
The plaintiffs contracted with one B. who was the vice- 
president and agent in New York of both the Pacific 
Mail Steam-Ship Company and the Panama Railway 
Company for the transportation ofa quantity of whale 
oil from Panama to New York. The practice of the 
companies was to deduct the lighterage on through 
freight at Panama, and divide the balance equally. 
The oil was to be carried at a stated rate, with the 
best dispatch possible. One of the plaintiffs informed 
B. that in case of delay on the isthmus, there would 
be loss from leakage, unless competent coopers were 
in charge of the oil, offering to send coopers there to 
attend to it; but B. stated there would be no delay, 
and that they had competent coopers enough on the 
spot. B. was also notified that in case of loss from 
leakage, the companies would be held liable. Subse- 
quently, in January, 1886, the oil was delivered from 
plaintiff's vessels to the defendants for shipment at 





Panama. On March the common agent of the 
defendants at Panama issued through bills of lading 
for the oil, which were received by the plaintiffs April 
7, providing that the defendants should not be jointly 
liable for any loss or damage to the oil; that neither 
should be liable in any event for loss or damage accru- 
ing upon the route ~the other, nor accountable for 
leakage arising from improper or defective casks, nor 
for unavoidable detention or delay. A loss from leak- 
age occurred during the delay on the isthmus. Held, 
that the jury were justified in finding (1) that the con- 
tract was joint on the part of the defendants; and (2) 
that it was contained in the agreement made with B. 
in New York, and notin the bills of lading varying 
that agreement which were issued at Panama. June 
7, 1887. Swift v. Pacific Mail S. S. Co. Opinion by 
Earl, J. 


or 


INJURY TO PASSENGERS — ALIGHTING FROM 
CAR — LIABILITY.— The plaintiff sustained personal 
injuries in alighting from one of defendant’s cars toa 
platform. The distance from the outer line of the car 
to the platform was eleven inches. There were three 
steps at the end of the car; the lower one eight inches 
below the top of the platform, and one foot and seven 
inches from the side thereof; the second step about 
four inches lower than the top of the platform, and 
two feet twoinches from the side thereof. On the 
evening of the accident it was dark, and the platform 
was not plainly visible. It was somewhat lighted by 
light from the car windows, the depot windows, anda 
lantern in the hands of the conductor, the usual way 
of lighting. The plaintiff passed out of the car to the 
platform, and then to the second step, and without 
having hold of the iron railing on either side, and 
without looking to see the station platform, she step- 
ped out, and failing to reach it, fell. The platform 
had been used for many years, and no one but plaintiff 
had ever been injured or had suffered any inconven- 
ience on account of the distance of the platform from 
the cars. Held, that the defendant was not liable for 
the injury. It was not bound so to construct this 
platform as to make accidents to passengers using the 
same impoasible, or to use the highest degree of dili- 
gence to make it safe, convenient and useful. It was 
bound simply to exercise ordinary care, in view of the 
dangers attending its use; to make it reasonably ade- 
quate for the purposes to which it was devoted. In 
the case of a platform which had always been safe, and 
answered its purpose for men, women and children, in 
all kinds of weather, by night and by day, for many 
years, what was there to suggest to any prudent per- 
son any change or improvement for the purpose of 
making it more safe or convenient? In the case of 
Dougan v. Champlain Transp. Co., 56 N. Y. 1, the 
plaintiff's intestate, a passenger, slipped under agang- 
way rail of a steamboat, fell overboard, and was 
drowned; and it appeared that all the boats upon Lake 
Champlain were constructed in the same manner; that 
they had been so run for many years, and there was 
no proof tending to show that any one had ever before 
gone overboard in that way; and it was held that the 
plaintiff was properly nonsuited. Grover, J., writing 
the opinion, said: ‘*It will be seen that the only proof 
of negligence was the omission to inclose the space be- 
tween the railing and deck so as to preclude the pos- 
sibility of shipping under it. Had there been any 
proof tending to show that any such danger would be 
apprehended by a reasonably prudent person, the evi- 
dence should have been submitted tothe jury. But 
the evidenceJshowed that all the passenger boats upon 
the lake had been constructed and run in the same way 
in this respect; that boats had so been run for a great 
number of years; and there was no proof tending to 
show that any one had ever before fallen and gone over- 
board under the railing, or that any such danger had 
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been apprehended by any one. It is obvious that no 
so such thing was likely to occur.” In Loftus v. Union 
Ferry Co., 84 N. Y. 455, plaintiff s intestate, a child six 
years old, while leaving one of the defendant’s boats, 
fell through one of the openings in the guard rails into 
the water, and was drowned. The plaintiff recovered, 
and it was held that the verdict was properly set aside. 
Audrews, J., writing the opinion of the court, said: 
“The law does not impose upon the defendant the 
duty of so providing for the safety of passengers that 
they shall encounter no possible danger, and meet 
with no casualty in the use of appliances provided for 
it. It was possible for the defendant so to have con- 
structed the guard that such an accident as this could 
not have happened, and this, so far as appears, could 
have been done without unreasonable expense or 
trouble. If the defendantjought to have foreseen that 
such an accident might happen, or if such am accident 
could have reasonably been anticipated, the omission 
to provide against it would be actionable negligence. 
But the facts rebut any reference of negligence on this 
ground. The company had the experience of years 
certifying to the sufficiency of the guard. That it was 
possible for a child, even aman, to get through the 
opening, Was apparent enough; but that this was 
likely to occur was negatived by the fact that multi- 
tuaes of persons had passed over the bridge without 
the occurrence of such a casualty.” In Burke vy. 
Witherbee, 98 N. Y. 562, while an empty car was de- 
scending a mine, the hook which fastened it to the 
cable became detached from the car, and it ran down 
the mine, and killed plaintiffs intestate. The judg- 
ment for plaintiff was reversed, because there was not 
sufficient proof of actionable negligence on the part of 
the defendants. The judge writing the opinion said: 
**In this mine alone cars drawn by a hook must have 
made several hundred thousand passages without a 
single accident. What more could any reasonable or 
prudent man have to justify himin believing that this 
convenient appliance was also a safe and proper one? 
What greater or different test could it have been sub- 
jected to before a mine-owner could use it without 
the imputation of negligence? It seems to us quite in- 
admissible, if not preposterous, to attribute negligence 
to a mine-owner for using an implemeut which had 
been employed in different mines, and which under 
varying conditions, upon countless occasions, uni- 
formly answered its purpose without injury to any 
one.” The application of these authorities to this case 
is quite obvious. No construction is ever so made 
that it may not be made safer; but asa general rule, 
when an appliance, or machine, or structure not 
obviously dangerous, has been in daily use for years, 
and has uniformly proved adequate, safe, and conven- 
ient, its use may be continued without the imputation 
of culpable imprudence or carelessness. On the even- 
ing when this accident happened the evidence tends 
to show that it was dark, and that the platform was 
not plainly visible. It was somewhat lighted by light 
which came from the car windows, the depot windows, 
and a lantern in the hands of the conductor; and it 
does not appear that it was ever lighted in any other 
way, or that it was usual to light such platforms in 
any other way. The fact that it was dark made it in- 
cumbent upon the plaintiff to take the greatest care. 
She could have kept hold of the iron railing until her 
foot touched the platform, and then she would have 
been safe. It was not the duty of the defendant to 
furnish some one to aid herin alighting from the car. 
June 7, 1887. Lafflin v. Buffalo & S. W. R. Co. Opin- 
ion by Earl, J. 

CRIMINAL LAW — EVIDENCE — CORROBORATION OF 
ACCOMPLICE.— On the trial of an indictment for for- 
gery, there was evidence, in addition to that given by 
the accomplice, that the accused had once before been 





convicted of the same crime; that the accomplice and 
the accused had been friends and associates; that 
about the time the forgery was committed, the ac- 
cused was in the city where the crime was committed, 
under an assumed name; and that upon bis arrest bis 
conduct and conversation were such as to show that 
he knew of the forgery. Held, that there was evidence 
to corroborate the accomplice, within Code Crim. 
Proc. N. Y., § 399, providing that ‘‘a conviction cannot 
be had upon the testimony of an accomplice unless he 
be corroborated by such other evidence as tends to 
connect the defendant with the commission of the 
crime.”’ June 28, 1887. People v. Elliott. Opinion by 
Earl, J. 


ee) 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

ABATEMEMT—SLANDER OF TITLE—INJURY TO PROP- 
ERTY.—The plaintiff in an action claimed damages 
frum the defendantsin respect of an alleged fraud and 
malicious libel published by them of him in his char- 
acter of wine merchant and wine importer. He al- 
leged in his statement of claim that he was a wine 
merchant and importer, and the registered proprietor 
of a trade-mark which consisted of the words, ‘* The 
Delmonico,” and the figure of a woman, and was a 
dealer ina brand of champagne introduced by him, 
and known as “The Delmonico”’ champagne: that 
the defendants falsely and maliciously published state- 
ments to theeffect that the champagne bearing the 
*Delmonico” brand was not the wine it was repre- 
sented to be, unless it bore the name of a particular 
French firm of dealers and importers, who, if such 
wine were shipped from France, would take proceed- 
vindicate their rights in England, meaning 
thereby that the plaintiff had no right to use his reg- 
istered trade-mark; that in using such trade-mark he 
Was actingfraudulently; that the wine imported and 
sold by the plaintiff was not genuine wine; and that 
no person other than the defendant Mege had the 
right to use the word *‘ Delmonico”’ as a trade-mark. 
The plaintiff alleged damage to his credit and reputa- 
tion and trade and business of wine merchant. After 
the statement of claim was delivered the plaintiff 
died, but an order was made that his widow and ex- 
ecutrix should carry on the action. At the trial, 
after the counsel for the plaintiff had opened his case, 
the learned judgedirected a verdict of nonsuit and 
judgment for the defendants on the ground that the 
cause of action died with the plaintiff. The plaintiff 
moved for a new trial on the ground of misdirection. 
Held, that the causes of action in the statement of 
claim were separable, and that which was based on 
the alleged libel as affecting the personal reputation of 
the plaintiff as atrader and wine importer died with 
him, and so far the nonsuit was right; but that which 
was based on the statement that the plaintiff had no 
right to use his trade-mark or brand was in the nature 
of slander of title, and survived to his personal repre- 
sentative, and consequently to that extent the non- 
suit was erroneous, and there ought to be a uew trial 
in respect of the damage done to his estate by reason 
of such statement. Q. B. Div., 56 L. T. Rep. (N. 8.) 
662, April 1, 1887. Hatchard v. Mege. Opinions by 
Day and Wills, JJ. 


CRIMINAL LAW—WILLFUL OR MALICIOUS DAMAGE TO 
REALTY—PICKING MUSHROOMS.—by section 52 of the 
Malicious Injuries to Property Act, 1861, it is enacted 
that ‘‘ whosoever shall willfully or maliciously com- 
mit any damage, injury or spoil to or upon any real 
or personal property whatsoever, either of a public or 
a private nature, for which no punishment is herein- 
before provided, shall on conviction thereof before a 
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justice of the peace * * * be committed to the | 


common gaol * * * for any term not exceeding 
twomonths. * * * .’ The appellant was the oc- 
cupier of a certain field in which mushrooms grew. 
The mushrooms were worth about £7 a year to him. 
The respondent picked and took away about two shil- 
lings’ worth of mushrooms from such field. The ap- 
pellant turned cattle out to graze in the said field; he 
did not cultivate it for the growth of mushrooms, but 
they grew there in a wild state. The respondent did 
no damage to the grass or fences. The appellant there- 
upon took out a summous against the respondent un- 
dersection 520fthe Malicious Injuries to Property 
Act 1861, charging the respondent for having willfully 
and maliciously committed damage to certain musb- 
rooms to the amount of 2s. The justices dismissed 
the summons, being of opinion that mushrooms grow- 
ing in a wild and spontaneous manner, not being the 
subject of larceny at common law or by statute, the 
circumstances of this case did not come within the 
provisions of section 52 of the said act. From such 
decision the appellant now appealed. Held (affirming 
the decision of the justices), that no offense was es- 
tablished in this case within the meaning of section 52 
of the Malicious Injuries to Property Act, 1861. To 
constitute an offense within that section there must 
be proof of actual positive damage to the realty. Mere 
proof of damage to the products growing upon the 
realty, and consequent loss to the owner of such pro- 
ducts, is not sufficient to establish an offense within 
the meaning of said section. Q. B. Div., July 5, 1887. 
Gardner v. Mansbridge. Opinions by Smith and 
Wills, JJ. 


GIFT—INTER VIVOS—DELIVERY.—A father invested 
$2,000 in bonds for the benefit of his daughter, who 
lived at a distance, but by her request kept them in 
his possession and under his control. The bonds 
never passed into her hands, but he collected the in- 
terest paid on them, and remitted it to her. Held, 
that there had been no delivery, and that the transac- 
tion did not constitute a valid gift inter vivos. A gift 
inter vivos has been described as an immediate, volun- 
tary and gratuitous transfer of his personal property 
by one to another. It is essential to its validity that 
the transfer be executed, for the reason that there be- 
ing no consideration therefor, no action will lie to en- 
force it. A gift inter vivos has no reference to the fu- 
ture, but goes into immediate and absolute effect. To 
render the gift complete, there must be an actual de- 
livery of the chattels, so faras the object is capable 
of such a delivery, and without such a delivery the ti- 
tle does not pass. If the subject be not capable of 
actual delivery, there must be some act equivalent to 
it. ** The necessity of delivery,’’ says ChancellorKent, 
“has been maintained in every period of the English 
law.’ The donor must part, not only with the pos- 
session, but with the dominion and control, of the 
property. An intention to give is not a gift, and so 
longas the gift is left incomplete acourt of equity will 
not interfere and give effect toit. Gray v. Barton, 55 
N. Y. 68; Martin v. Funk, 75 N. Y. 134; 2 Kent Com. 
438; Noble v. Smith, 2 Johns. 52; Pearson v. Pearson, 
Tid. 26; Grangiac v. Arden, 10 id. 293; Hooper v. 
Goodwin, 1 Swan, 486; Picot v. Sanderson, 1 Dev. 309; 
Pennington v. Gittings, 2 Gill & J. 208; Gano v. Fisk, 
43 Ohio St. 462. But it was further contended that 
there was not only a gift, but that the father constitu- 
ted himself a trustee for his daughter. In this con- 
nection the language of the court in Young v. Young, 
80 N. Y. 430, finds a direct application in the present 
case. “The transaction,” says Rapallo, J., in deliv- 
ering the opinion of the court, “is sought to be sus- 
tained in two aspects: First, as an actual executed 
gift; and secondly, asa declaration of trust. These 





positions are antagonistic to each other, for if a trust 
was created, the possession of the bonds and the legal 
title thereto remained in the trustee. In that case 
there was no delivery to the donee, and consequently 
no valid executed gift; while if there was a valid 
gift, the possession and legal title must have been 
transferred to the donee, and no trust was created.’’ 
It is manifest that there was an inchoate gift of the 
bonds by the decedent which he never completed; 
but we find nothing that can be construed into a dec- 
laration that he held them in trust, or that he re- 
garded himself as standing, in reference to the bonds, 
in a fiduciary relation tohis daughter. If a gift is im- 
perfect at law, and for want of consideration cannot 
be enforced, a court of equity will not aid the donee 
by construing it into a declaration of trust. In Mil- 
roy v. Lord, 4 De Gex, F. & J. 274, in referring to the 
modes of making a voluntary settlement, the principle 
is announced that if the settlement is intended to take 
effect by transfer, the court will not hold the intended 
transfer to operate asa declaration of trust; for then 
every imperfect instrument would be made effectual 
by being converted into a perfect trust. The owner 
of property that is meant to be donated may at the 
last moment before delivering it change his mind; 
and in such case equity will not virtually divest him 
of his property by creating a trust in favor of a volun- 
teer. By thecivillaw, however absolutely a donation 
inter vivos might have been made, yet if the object 
of the donor’s bounty proved ungrateful, he was per- 
mitted in certain specified cases to revoke the dona- 
tion. But by the common law, when the gift is per- 
fect, by delivery and acceptance, it is then irrevoca- 
ble; and hence until there isa final delivery of the 
subject the donor will continue vested with the title. 
The leading case on this point is Antrobus v. Smith, 
12 Ves. 39, in which Gibbs Crawford made the follow- 
ing indorsement upon areceipt for one of the sub- 
scriptions in the Forth & Clyde Navigation: ‘I do 
hereby assign to my daughter, Anna Crawford, all my 
right, title and interest of and in the inclosed call, 
and all other calls, of my subscription in the Forth & 
Clyde Navigation.’ As this was not a legal assign- 
ment, and was therefore without effect as a gift, it 
was argued that the father meant to make himself a 
trustee for his daughter of the shares. But Sir W. 
Grant, M. R., observed: “Mr. Crawford was no oth- 
erwise a trustee than as any man may be called so 
who professes to give property by an instrument in- 
capable of conveying it. He was not in form de- 
clared a trustee, nor was that mode of doing what he 
proposed in his contemplation. He meanta gift. He 
says he assigns the property. But it was a gift not 
complete. The property was not transferred by the 
act. Could he himself have been compelled to give 
effect to the gift by making an assignment? There is 
no case in which a party has been compelled to per- 
fect a gift which in the mode of making it he has left 
imperfect. There is locus pownitentie as long as it is 
incomplete.”’ In Jones v. Lock, L. R., 1 Ch. Div. 25, a 
check of £900 was put by the father into the hands of 
his child, signifying in strong terms his intent to give 
in presenti the check to the child. He subsequently 
took the check and locked it up, saying he should 
keep it for the child, and died the same day. A bill 
was brought in behalf of the child against her father’s 
representatives to enforce his interest in the check as 
atrust. Lord Cranworth said: ‘“‘ This case turns on a 
very short question—whether the father intended to 
make a declaration that he held the property in trust 
for the child—and I cannot come to any other conclu- 
sion than that he didnot. * * * It was all very 
natural, but the father would have been very much 
surprised if he had been told that he parted witb the 
£900, and could no longer dispose of it; and that the 
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child by his next friend could have brought an action 
of trover for the check.”’ It is obvious, and well set- 
tled by authority, that before the owner can be held 
as a trustee for the benefit of a mere volunteer, there 
must be a distinct, perfect and unequivocal declara- 
tion of trust. There should be an expression of an in- 
tention to become a trustee; not that the owner 
should use technical words of language, but he should 
declare in unmistakable terms that he meaus to stand 
in afiduciary relation to the object of his bounty. 
The record shows no such declaration by the dece- 
dent, and his acts were wholly inconsistent with the 
idea of making himself a trustee. There are no rea- 
sonable grounds for concluding that when he invested 
the bonds in his business without the knowledge of 
his daughter he deemed himself as acting under a 
trust which he had assumed and deelared. If in the 
alleged purchase and setting apart of the bonds as the 
gift to his daughter, and assenting to their being left 
in his custody, he had made use of words expressing 
agift which was never perfected by delivery, such 
words would have shown an intention to give prop- 
erty over to another, and not to retain it in his (the 
donor's) hands for any purpose, fiduciary or otherwise. 
Richards v. Delbridge, L. R., 18 Eq. 11, 15. In the 
case last cited, Delbridge, who was possessed of lease- 
hold business premises and stock in trade, purported 
to make a voluntary gift in favor of his grand- 
son, EK. B. Richards, who was an infant, and 
assisting him in his business, by the following 
memorandum, signed and indorsed on the lease: 
“This deed, and all thereto belonging, I give 
to EK. B. Richards from this time forth, with all 
the stock in trade.’ The lease was then delivered to 
the mother of the grandson in his behalf. It was held 
by Sir G. Jessel, M. R., that there was no valid decla- 
ration of trust of the property in favor of the grand- 
son. Inthe same lineof decisions are numerous other 
authoritative cases, but wedeem it unnecessary to re- 
fer tothem. Ohio Sup. Ct., April 26, 1887. Flanders 
v. Blandy. Opinion by Dickman, J. 


GUARANTY — WHEN NOTICE OF ACCEPTANCE UN- 
NECESSARY.—It is unquestionakly true that a contract 
of guaranty isa transaction between the guarantor 
and guarantee, and is separate, and in many respects 
entirely distinct from the contract bet ween the latter 
and the principal. In order to the completion of such 
a contract, it is essential, as in all other contracts, 
that the minds of the parties shall have mutually as- 
sented to itsterms. Where therefore there is a mere 
proposal, on the part of those sought to be charged as 
guarantors, to guaranty the faithful performance of 
some obligation which another may enter into, pro- 
vided credit shall be extended ora duty undertaken, 
authorities allagree that the contract remains incom- 
plete until the original obligation is entered into, and 
the proposition of guaranty accepted, and due notice 
thereof given. This is 30 upon the familiar principle 
that while the proposition remains pending, without 
notice of acceptance, that simultaneous concurrence 
of mind, essential to the completiou of acontract, has 
not taken place. Where however the guaranty is for 
the fulfillment of acontract already made, or for one 
executed contemporaneously with the contract of 
guaranty, or for the payment of an existing debt, or 
where the contract of guaranty is upon a considera- 
tion distinct from the credit extended to the principal 
debtor, and which moves directly between the guaran- 
tor and guarantee, notice of acceptance is unnecessary. 
In such cases the acceptance of the guaranty, and the 
performance of the consideration upon with it rests, 
is all that is essential to make the contract complete 
and enforceable. Davis v. Wells, 104 U. S. 159; Wills 
v. Ross, 77 Ind. 1; Kline v. Raymond, 70 id. 271; Cooke 





ne 
v. Orne, 37 Ill. 186. The contract here in question 
purports to have been made, in part at least, upon ay 
independent consideration, the receipt of which the 
guarantors acknowledged. It bears upon its face jp. 
disputable evidence that the contract between the 
guarantee and the principal debtor had either beey 
concluded, or that the two contracts were executed ag 
part of the same transaction. The form of the obliga. 
tion is that of a present undertaking, and purports to 
be an absolute guaranty of the fulfillment of an ex. 
isting, consummated coutract. Notice of its accep- 
tance was therefore not necessary. Ind. Sup. Ct. 
June 21, 1887. Furst & Bradley Manuf'g Co. v. Black, 
Opinion by Mitchell, J. 

INSURANCE — FRIENDLY SOCIETY — SICKNESS — OLD 
AGE — NATURAL DECAY.—The respondent, over eighty 
years of age, belonged to a friendly society, one of the 
rules of which provided that every member, after pay- 
ing acertain amount of contributions, falling sick, 
lame, or blind, or otherwise disabled from work, 
should be entitled to receivea certain weekly amount 
from the funds of the society for sixteen weeks, if his 
illness continues so long, and half pay for the remain- 
der; and another provided that where a member 
falls sick, lame or blind, he is to give notice to the 
stewards, witha certificate from the surgeon of the 
society, stating the cause of his indisposition. The 
surgeon of the society certified to the appellants 
(stewards of the society) that the respondent “con- 
tinued unable to work by reason of natural decay.” 
The respondent drew sic!: pay for some weeks; then 
the appellants refused to allow him any more, holding 
that the certificate did not entitle him to receive it. 
Held, that incapacity to work arising from natural 
decay, as the result of old age, did not entitle the re- 
spondent to sick pay under the society’s rules. Q. B. 
Div., March 28, 1887. Dunkley v. Harrison, 56 L.T. 
Rep. (N. 5.) 660. Opinion by Smith, J. 


PREMIUM~GROSS SUM—CONTRACT-—ENTIRE— 
SEVERABLE.— A., for a consideration in gross, was in- 
sured against loss by fire to the amount of $2,400; viz., 
$2,000 on twoconnecting dwelling-houses, $1,000 on 
each, and $400 on a building in the rear of the others. 
Held, the contract was entire, subject in all its parts 
to the condition imposed by the insurance company, 
and that a violation of one of the conditions of the 
policy as to part of the risk affected the entire. Asa 
general rule, where the consideration is entire and 
single, the contract must be held to be entire, although 
the subject may consist of many distinct and wholly 
independent items. The leading case on which the 
plaintiff relies to take this policy out of the operation 
of that rule is Merrill v. Ins. Co., 73 N. Y. 452, where 
it was held that a contract of insurance upon several 
separate and distinet classes of property, each of which 
is separately valued, in consideration of a premium in 
gross on the sum total of the valuation, is severable, 
and a breach of the conditions may avoid the policy as 
to one of the items, but not affect it as to the others. 
Folger, J., in an able opinion, remarks tbat upon the 
question there has been contrariety of opinion, cites 
conflicting rulings in other States, and adds: ‘‘ In such 
case we must learn whether there are adjudications 
in our own State authoritative upon us, or to what 
conclusion the reason of the case will lead us.’’ Turn 
ing to the decisions of our own State we find that the 
precise points now discussed have been decided namely 
that such a contract of insurance as the one on which 
this suit is founded is entire; and that an act done in 
violation of the condition of the policy, after the 
making of the contract, in one of the buildings insured, 
avoids the policy as to the whole. Where, in con- 
sideration of $30, property was insured for $2,000, of 
which $500 was on barn and stable, and $1,500 on per- 
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sonalty in # hotel, it was held that the contract of in- 
surance was entire, and not severable. Thompson, C. 
J., in an elaborate Opinion, reached the conclusion, 
upon principle and authority, that a violation of the 
condition with reference to the realty avoided the 
policy as to both personalty and realty. Gottsman v. 
Penn. Ins. Co., 56 Penn. St. 210. In Trustees of Fire 
Association vy. Williamson, 26 id. 196, the policy for a 
single premium covered three distinct, but adjoining 
buildings, to the amount of $666.663¢ on each. After 
the insurance, one of the buildings was changed toa 
grocery store, in which, without the knowledge of the 
assured, the tenant put and kept a keg of gunpowder. 
The keeping of the gunpowder was in violation of a 
condition of the policy which provided that for such 
violation the policy should be void. It was decided that 
the contract was entire, and that no recovery could 
be had for the damage done to the other two houses, 
though nothing had been done in them to vitiate the 
policy. These cases cover all the points iv the present, 
aud are authorities. It would be possible to overrule 
them, but not to distinguish this so as to take it out 
of their doctrine. Those cases were not decided with- 
out reason or consideration. The doctrine is consid- 
ered in Wood on Fire Insurance, page 384, paragraph 
165, where, cfter referring to the ruling in Clark v. 
Ins. Co.,6 Cush. 342, it is said: ‘‘It is difficult to 
understand howitcan be held that these contracts 
are several when a gross premium is paid for the entire 
insurance. The court cannot say, as a matter of law, 
neither can the fact be shown, that the insurer would 
have been satisfied to tuke the risk separately at the 
same premium. By consenting to pay agross premium 
for the insurance the assured has signified his willing- 
ness to let the policy stand as an entire contract, sub- 
ject in all its parts to the condition imposed by the in- 
surer, and there is neither reason nor equity in permit- 
ting the assured, after he has violated one of the con- 
ditions of the policy as to a part of the risk, to turn 
around and say that this only affected that portion of 
the risk to which the breach related.”” Penn. Sup. Ct., 
Noy. 15, 1886. Kelly v. Humboldt Fire Jnswrance Co. 
Opinion by Trunkey, J. 

ANTEDATED POLICY—LOSS BEFORE CONTRACT. 
— Where the property has been destroyed by fire be- 
fore the application for insurance was made, and the 
terms of the contract agreed on, and the insured knew 
the fact, but did not communicate it to the insurer, 
who accepted the risk and issued the policy in igno- 
rance of it, the policy is void, and will not cover the 
loss, although antedated as of a date prior to the de- 
struction of the property. Minn. Sup. Ct., June 14, 
1887. Wales v. New York Bowery Fire Ins. Co. Opinion 
by Mitchell, J. 


LIFE — REVIVAL OF LAPSED POLICY — AP- 
PLICATION — REPRESENTATIONS—“ DISEASE ’’—COLD— 
CONSULTING PHYSICIAN. — When a life insurance 
policy has become forfeited by non-payment of 
premiums, anda ‘ revival application ’’ is made, asking 
that the policy be revived, and containing representa- 
tions as to the insured during the period between the 
issuing of the policy and the date of the revival ap- 
plication, and a warranty that such representations (as 
well as the representations of the original application) 
are true, and that otherwise the insurance will be 
void, and containing alsoan agreement that the liabil- 
ity of the insurer is not to exist until the revival is 
assented to, and when the insurer afterward assents 
by a written approval of the revival application, held, 
(1) that upon such assent, the original contract, with 
all its terms, became reinstated, and there were also 
incorporated into the contract, which then arose, the 
new terms expressed in the revival application, and 
thereby the representations therein contained became 





part of the contract, and that the truth of each was 
warranted. The forfeiture of such a policy by non-pay- 
ment of premiums may be waived, and such waiver 
will generally be inferred from a receipt of the pre- 
miums after forfeiture. Upon sucha waiver the pre- 
existing contract doubtless becomes reinstated upon 
its original terms. Such a forfeited policy may also 
be expressly revived, and in such case the revival may 
be upon such terms and conditions as the parties 
agree to. When an express revival is made upon the 
statements of the original application, it has been 
made aquestion whether the truth of those state- 
ments is to be tried by the circumstances existing at 
the time of the original application, or at the time of 
the revival. Bliss Life Ius., § 194. Mr. May says that 
the authorities do not agree; some taking the view 
that a revival makes a new contract, and others that 
it merely continues the old one. He expresses his 
opinion that special circumstances seems to control 
the decision according as they indicate the intent of 
the parties. May Ins., § 190. In like manner, the 
parties may doubtless agree to revive the lapsed con- 
tract upon new terms and conditions, or upon its 
original terms and conditions, with such additional 
termsas they mutually agreed to incorporate there- 
with. Whether the parties merely reinstate the old 
and forfeited policy, or create a new contract on 
new terms, or revive the lapsed contract with ad- 
ditional terms, must be determined from the circum- 
stances. In the case before us, it is clear, in my judg- 
ment, that the intent of the parties was to revive the 
forfeited policy, with all its original terms, by a new 
contract, which incorporated into its additional terms. 
This appears from the circumstances. The original 
policy was based on a written application containing 
statements as to the insurability of the person whose 
life was to be insured. These statements were expressly 
incorporated into the contract, and warranted to be 
true. When forfeiture had occurred, the beneficiary 
in the lapsed contract applied in writing for its revival. 
The application contained statements as to the insura- 
bility of the person whose life was insured, covering 
the period between the issuing of the original policy 
and the date of the revival application. It further 
contained an agreement that the company’s liability 
should only r: arise upon its assent to the application. 
1t contained aa express warranty of the truth of the 
representations then made, and an agreement that if 
they, or the representations of the original applica- 
tion, were not true, the contract should be void. This 
written application was assented to by the written ap- 
provaljof the company, and thereby a new contract be- 
tween the parties was|made,reviving the old policy with 
all its terms, and incorporating into it the additional 
terms expressed in the revival application. By these 
means the representations contained in the revival 
application became part of the completed contract be- 
tween the parties, and their truth was warranted. The 
falsity of any of them will avoid the contract. (2) A 
statement in the revival application, that insured had 
not, during the period covered thereby, been * sick or 
afflicted with disease,” was not necessarily to be in- 
ferred to be false from the fact that insured had ‘‘a 
cold.’’ There was nothing in themere fact found that 
required the inference that the insured life had been 
‘afflicted by disease ’ or even “sick.’’ These terms 
are not to be construed as importing an absolute free- 
dom from any bodily ailment, but rather of freedom 
from such ailments as would ordinarily be called 
disease or sickness. Where a lapsed policy was revived 
on condition that the insured was in good health, it 
was held that the phrase was not to be construed as 
meaning an absolute exemption from any physical ill; 
and as the policy had issued on an application show- 
ing the then state of health of the insured, it was 
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further held that the condition was satisfied by the 
insured being in a state of health relatively like that 
represented in the original application. Peacock v. 
New York Life Ins. Co., 20 N. Y. 293. See also Cush- 
man v. United States Life Ins. Co., 70 id. 77. Whether 
this view be approved or not, Iam of opinion that in 
the absence of proof that the *‘cold”’ referred to pro- 
duced disease or sickness, the courts below rightly 
held that the falsity of the statement in question was 
not shown. Nordo I think that the fact that the in- 
sured had been prescribed for by a physician neces- 
sarily required the inference that the cold produced 
either disease or sickness. (3) A statement that in- 
sured had not ‘consulted or been prescribed for by 
a physician ”’ was shown false by proof of such a pre- 
scription, although it appeared to have been given for 
‘“‘acold,’’ and the nature of the prescription did not 
appear. It is obvious that this circumstance cannot be 
of the least importance in determining the truth or 
falsity of the representation in question. That repre- 
sentation did not aver a condition of health, or that 
it was requisiteor proper to consulta physician. It 
averred that he had not consulted a physician, or been 
prescribed for by a physician. The fact found con- 
tradicted this averment, whether the consultation and 
prescription related to a real disease or an apprehen- 
sion of disease. Indeed so material does such a repre- 
sentation seem to be to the contract proposed by the 
application, that in my judgment if made falsely and 
knowingly, it would avoid the contract. But the 
materiality of the representation in this case is not in 
question; for as we have seen, its truth is warranted. 
lts falsity appears from the fact found. N. J. Sup. 
Ct., June 15, 1886. Metropolitan Life Ins. Co. v. 
McTague. Opinion by Magie, J. 


FIRE — CONDITION IN POLICY—ALIENATION. 
—A fire insurance policy contained a clause that 
‘if the property be sold or transferred, or any change 
takes place in title or possession, whether by legal 
process or judicial decree or voluntary transfer or con- 
veyance, * * * this policy shall be void. When 
property has been sold and delivered, or otherwise dis- 
posed of, so that all interest or liability on the part of 
the assured herein has ceased, this insurance * * * 
shall immediately terminate.” Held, where plaintiff 
at thetime of obtaining the insurance had incum- 
bered the property by a deed of trust, and the prop- 
erty was afterward, but before the fire, sold by the 
trustee under a void sale, and the plaintiff continued 
to occupy and use the property, repudiating and de- 
nying the validity of the sale, and was so occupying it 
at the time of its destruction by fire, that his interest 
in the property had not been disposed of within the 
meaning of the clause. When both the above clauses 
are considered together in the light of the rules to 
which we have adverted, it appears to us that the last 
clause was intended to explain and qualify the mean- 
ing of the words of the former, and define what sort 
or nature of transfer or conveyance of the property 
and change of title was contemplated and provided 
against. The character so given and intended was 
sucha sale or disposition of the property as caused all 
interest of the assured in, or contro] over, the prop- 
erty to cease. That was the construction given to 
clauses in the same language by the Court of Appeals 
of New York in Browning v. Home Ins. Co., 71 N. Y. 
515. In Ayres v. Hartford Ins. Co., 17 Lowa, 176, the 
court, in discussing what transfer or change of title 
would avoid the policy, held to the following sensible 
views: *‘ The object of the insurance company by this 
clause is that the interest shall not change so that the 
insured shall have a greater temptation or motive to 
burn the property, or less interest or watchfulness in 
guarding or protecting it from destruction by fire. 





Any change in or transfer of the interest in the prop. 
erty of a nature calculated to have this effect is in vio- 
lation of the policy. But if the real ownership remain 
the same—if there is no change in the fact of a title, 
but only in the evidence of it, and this latter change 
is merely nominal, and not of a naturs calculated to 
increase the motive to burn, or diminish the motive 
to guard the property from loss by fire—the policy js 
not violated.’’ Loy v. Home Ins. Co., 24 Minn. 315, 
supports the same doctrine, and many other cases of 
the same import might be cited. The case of Orrelly. 
Hampden Fire Ins. Co., 13 Gray, 431, is in harmony 
with the same principles, for it holds that to consti- 
tute a breach of the condition of insurance relating to 
the conveyance of the property, there must have been 
ap actual sale or transfer of the property, valid as be- 
tween the parties. There isavein of the same doc- 
triue in Dailey v. Westchester Fire Ins. Co., 151 Mass, 
173; May Ins., § 273. But counsel for appellant say 
that the two clauses of the policy thus brought to- 
gether by the appellate court have no connection with 
each other; that the latter clause relates exclusively 
to personal property. But it does not appear here 
that there is any specific insurance on personal prop- 
erty. The insurance is ‘five thousand dollars on the 
four-story and basement brick building, with metal 
roof, including steam heating and hoisting apparatus, 
ifany.’’ The fixtures included appear to be such only 
as savor of the realty, and would therefore pass with 
a conveyance of the building. ‘There is, it will be ob- 
served, uo mention made of personal property; and 
although the words ‘“‘ sold and delivered ” would seem 
to be more applicable to personal than to real prop- 
erty, yet when they are used with reference to real 
property we have no difficulty in knowing what was 
intended. Reading the two clauses together, the con- 
clusion is inevitable that it was intended that an alien- 
ation of the property, to avoid the policy, must be 
such that all interest or iavility on the part of the as- 
sured therein named has ceased. Bearing in mind 
that the manifest purpose of the clause is, as said by 
the Supreme Court of Connecticut in the clause quoted 
from the opinion of the appellate court, supra, ** that 
the interest shall not change so that the insured shall 
have a greater temptation or motive to burn the prop- 
erty, or less interest or watchfulness in guarding and 
protecting it from destruction by fire,” it is difficult 
to perceive how the insurer whose property has been 
illegally sold, and who is entitled to have the sale de- 
clared void, occupies a different position than that oc- 
cupied by him who owns amere equity of redemption. 
lll. Sup. Ct., June 17, 1887. Commercial Union Assur. 
Co. v. Scammon. Opinion by Scholfield, J. 


INTOXICATING LIQUOR—SOLD BY RETAIL — “ SELI- 
ING’’ IN PROPERLY MARKED MEASURE.— A customer 
went to the appellant’s public-house and called fora 
pint of beer. The publican went to the bar in another 
room, where the customer could not see him, and there 
drew the beer, which he brought to the customer in 
an unstamped jug. The customer was not aware that 
the beer had been drawn in a stamped measure. Upon 
that, proceedings are taken against the publican under 
section 8 of the Licensing Act 1872, which says that 
“Every person shall sell all intoxicating liquor which is 
sold by retail and not in cask or bottle, and is not sold 
in @ quantity less than half a pint, in measures 
marked according to the imperial standards.’’ That 
means that the liquors shall be “sold ’’ in a properly 
marked measure, which was not done in this case. It 
is true that the appellant appears to have drawn the 
beer into a stamped measure, but he then turned it 
into an unstamped jug, in which he sold it. If he had 
come out of the bar, bringing with him also the 
stamped measure, and had asked the customer how he 
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would have it, I should be inclined to hold that the 
beer had been sold properly in the measure, and that 
the act had not been evaded. But upon the facts as 
they stand, Iam of opinion that the conviction was 
right, and this appeal must therefore be dismissed. 
Q. B. Div., April 19, 1887. 
by Smith and Wills, JJ. 


Addy v. Blake. Opinion 


LANDLORD AND TENANT — FIRST FLOOR OF BUILD- 
ING — OUTSIDE WALL — SIGNS — UNDER-LETTING.— 
A lease of the first floor of a building includes the front 
wall of that part of the building, as parcel of the leased 
premises, and gives the lessee the right to the exclu- 
sive use thereof for signs, and an agreement made by 
a lessee with a third person, to allow his business sign 
to remain upon the outside wall of the leased premises, 
in consideration of an annual payment, is a license, 
and not a lease, and does not constitute a breach of a 
covenant against under-letting. If the language had 
been used in a conveyance in fee-simple, no question 
could have been made that the walls of the building 
were included. Undoubtedly the owner of a building 
might, in conveying the lower and upper portions of 
it to different grantees, except the outside of the walls 
as he might do in conveying the whole building to one 
grantee. In every case it isa question of intention, 
found in the language used as applied to the subject- 
matter, and construed in connection with the whole 
instrument. A lease for years by indenture differs 
from a deed in fee-simple, not only in the nature of 
the estate created, but also in the fact that the instru- 
ment of demise is an agreement between the parties, 
containing mutual covenants affecting their rights in 
the premises. The words of description used should be 
construed in view of these consideratious,which might 
require a different meaning to be given to them than 
would be given to similar words in a conveyance in 
fee. The words “first floor in” the building are 
equivalent to first story of the building, and naturally 
include the walls. The apparent intention is to sep- 
arate a section of the building as a distinct tenement. 
The words ‘‘ first floor’’ define the lower and upper 
boundaries of this, but there is nothing to fix the 
lateral boundaries except the boundaries of the build- 
ing. In this respect the words differ somewhat from 
the word “room.’’ ‘* Floor’' means a section of the 
building between horizontal planes; the words “ina 
building’’ show that the section is of the whole build- 
ing, and not of a part of it. The word “room” in- 
cludes a description of the perpendicular as well as of 
the horizontal planes which bound the parcel of the 
house described by it, and excludes the outside of 
lateral walls, at least when they constitute the walls 
of another room, as clearly as the words ‘‘first floor”’ 
exclude the flooring of the story above it. Under what 
circumstances a lease of a story of a building would in- 
clude a space beyond the building, over land belonging 
to it, need not be considered. In this case'the building 
adjoins the sidewalk, and the “lower floor in the 
building ’’ in the lease must be held to include the en- 
tire front wall of that part of the building, unless there 
is something to control the natural meaning of the 
language. That the outside of the front wall would 
be valuable to the lessee as a part of the premises, and 
that the lease gives him the right to use it for some 
purposes, such as putting out signsand displaying 
goods, is not disputed; but it is contended that the 
right isa privilege or easement, appurtenant to the 
leased premises in a part of the building not parcel to 
them. The defendant contends, on the other hand, 
that the outside of the front wall is parce_ of the leased 
premises. It often occurs in leases of part of a build- 
ing that rights in other parts, or inland not parcel of 
the premises, asin entries, passage-ways and yards, 
pass as appurtevantto them. The question in such 





cases generally is not what is parcel of the demised 
premises, but what is incident to them. In generala 
deed or lease of a house or store will include the land 
under it. In Stockwell v. Hunter,11 Metc. 448, and 
Shawmut Nat. Bank v. City of Boston, 118 Mass. 125, 
it was held that the land undera buildimg would not 
pass as parcel of the premises in a lease of the base- 
ment of a building, the upper stories of which were let 
to other tenants. In the case at bar the words of de- 
scription naturally include the premises in question, 
the outer wall. It is plain that the lease grants an in- 
terest in them, not merely like the incidental right of 
support or shelter which it grants in the land and other 
parts of the house, but the right to use and enjoy, as 
leased premises, for the purposes of business. That 
right is exclusive. The landlord has no right to use 
or to let it for such purposes. From the mere demise, 
without regard to special provisions of the lease, there 
is no reason that the landlord should be regarded as 
having rights in the outside different from what he has 
in the inside of the wall. As owner of the upper tene- 
ment, he has a right in the whole wallfor support, but 
that right would not operate to exempt the walls, by 
implication, from a deed in fee of the lower tenement, 
or from a grant of it for years. The occasions that the 
reversioner would have to enter upon the wall of the 
demised tenement must be few and extraordinary, and 
it could not be inferred, from the fact that the right 
was not expressly reserved in the lease, that the wall 
was excepted from it. We can see nothing therefore 
in the nature of the estate granted, that should pre- 
vent the outer wall from being included as parcel of 
the demised premises. On the contrary, the fact that 
it is of value to the tenant for the use for which the 
premises may be occupied, and of no value for use to 
the Jandlord, would indicate that it was part of the 
premises if the description was doubtful. If it did not 
pass by the lease in this case, it would seem that the 
right which the plaintiff claims could be maintained. 


.The only right of the tenant would be to make such 


use of it as would be incident to his grant of the ad- 
joining premises, and the right of the landlord would 
be to enter upon it, and make any use of it not incon- 
sistent with the incidental rights to use it of the ten- 
ant. He might not have a right to take down the ten- 
ant’s sign, but he would have the possession of the 
wall, and the right to enter upon it, and to use any of 
it not actually used by the tenant for any purpose not 
inconsistent with the use by the tenant of the leased 
premises. It is not reasonable to suppose that this 
was the intention of either party. The actual posses- 
sion and use of the wall by the tenant which the par- 
ties obviously intended is substantially that of leased 
premises, and it would be very difficult to define or fix 
the respective rights of the partiesin it, except on the 
assumption that it is ® part of the demised premises. 
Riddle v. Littlefield, 53 N. H. 503, and Baldwin v. 
Morgan, 43 Hun, 355, are directly in favor of the con- 
clusion we have reached. The agreement of the de- 
fendant to allow the sign of a stranger, in considera- 
tion of an annual payment by him, to remain upon 
the outside wall demised, was permission to do a par- 
ticular act, to affix a sign to the wall, and gave no 
authority to do any other act upon the premises. The 
facts that the permission was paid for, and that the act 
permitted was a continuing one, are ordinary elements 
of alicense. Every license to do an act upon land in- 
volves the exclusive occupation of the land by the 
licensee, so far as is necessary to do the act, and no 
further. A lease gives the right of possession of the 
land, and the exclusive occupation of it forall pur- 
poses not prohibited by its terms. It is clearin this 
case that the intention was that the licensee should 
have no other right inthe premises than to affix his 
sign tothem, and that every other right should re- 
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main in the defendant. An agreement of this nature 
cannot be construed as a lease. It must create either 
a license or an easement. We have not been referred 
to any case in which the question here presented, or 
any closely resembling it, has arisen. Numerous cases 
have arisen in England where the question was whether 
persons occupying land under particular agreements 
were liable to be rated as occupiers. See Cory v. Bris- 
tow, 2 App. Cas. 262; Electric Tel. Co. v. Overseers of 
Salford, 11 Exch. 181; Lancashire Tel. Co. v. Overseers 
of Manchester, 14Q. B. Div. 267; Watkins v. Over- 
seers of Milton-next-Gravesend, L. R.,3 Q. B. Div. 
350; Forrest v. Overseers of Greenwich, 8 El. & BI. 
890. In Selby v. Greaves, L. R., 3 C. P. 594, the letting 
of a defined portion of a room ina factory, with steam- 
power for working lace-machines, was held to be a de- 
mise; and in Hancock v. Austin, 14 C. B. (N. S.) 634, 
permission to place lace-machines in a room in a fac- 
tory, and to work them with steam-power furnished 
by the owner of the factory, was held to be a license. 
and to create no demise. The case last cited ap- 
proaches nearer to the case at bar of any that we have 
seen, and in that the reasons for regarding the trausac- 
tion as a lease, are obviously stronger than in this 
case. That was permission to occupy, with fixed 
machines, a portion of the floor, and space above it; 
that is permission to insert fastenings in the outer wall, 
from which to suspend a signin proximity to, but out- 
side of the building. Mass. Sup. Jud. Ct., June 30, 
1887. Lowell vy. Strahan. Opinion by W. Allen, J. 
[See 35 Alb. Law Jour. 363.—EbD.] 

LIgeN — LIVERY-STABLE KEEPER. — If one who is 
allowed by the owner of a horse to have possession of it, 
and keep it in the town of A., but who is forbidden to 
take it to the town of B., nevertheless takes it to B., 
and boards it at a livery-stable there, the stable keeper 
will not acquire a lien thereon under Rey. Stat. Tex., 
art. 3183, giving stable keepers a lien ‘“‘ upon all animals 
placed with them for feed, care and attention.” It 
has been held that the lien given by the common law, 
to an innkeeper upon the horse of a traveller who be- 
comes his guest, will attach although the guest may 
have stolen the horse; but it is not believed that such 
a lien has ever been held to exist upon property placed 
with one who has a lien only by force of a statute, by 
a person not the owner or agent of the owner. In 
New Hampshire a statute existed which provided that 
‘*any person to whom any horse, cattle, sheep, or 
other domestic animals shall be intrusted, to be pas- 
tured or boarded, shall have a lien thereon for all 
proper charges due for such pasturing or board until 
the same shall be paid or tendered.” In Sargent v. 
Usher, 55 N. H. 289, in opinions by each of the judges, 
it was held that a mortgagor of horses could not, 
under that statute, create alien in favor of the person 
who had boarded the mortgaged property, the title 
thereto being under the rule of decisions in that State 
in the mortgagee. In that case, as in this, it was 
urged that a person who made the contract for the 
board of the horses ought to be considered the agent 
of the owner, from the fact that he had the possession 
with the consent of the owner, and that it was the 
duty of the owner to give notice of his ownership 
when he knew that the horses were in the plaintiff's 
barn; but it wasdenied that the fact of possession 
confers an agency which wouid empower the posses- 
sion to create a lien, orthat knowledge of the feeding, 
in the absence of knowledge by the owner that the 
mortgagor was not paying for it, or that it was be- 
stowed on the faith of alien on the property, required 
the owner to give notice of his right. In the course of 
the opinion it wassaid: ‘‘The idea that a lien may 
be created by a contract of the possessor of animals for 
their keeping, the owner being in no way privy to such 
contract, where no rights whatever, as against the 








owner, could be conferred by a contract of sale, seems 
anomalous, to say the least. Such a thing would, ag 
it seems to me, be a violation of the fundamental 
rights of property guaranteed by the Constitution.” 
‘The general principle seems to be well settled that 
in regard to sales of personal property the buyer 
cannot shift from himself the responsibility of looking 
to the title to the property. * * * It is also settled 
that the seller cannot transfer to the buyer any right 
which he does not himself possess, unless the owner 
of the property has in some way put it in the power of 
the seller to assume the appearance of ownership, and 
defraud the purchaser; and that merely intrustinga 
party with the possession by the owner is not such an 
act, unless he also in some way gives the party the 
indicia of ownership.’’ In the case before us Freeman 
had nothing but a naked wrongful possession, and no 
act of the appellant appears which could have influ- 
euced the appellee to believe that Freeman was the 
owner of the horse, or that he was authorized to do 
any act through which a lien couldarise. The follow- 
ing cases, it seems to us, assert the true rule, and the 
principles set forth in them are decisive of the ques- 
tion involved in this. Dodd v. Arnold, 28 Tex. 101; 
McCreary v. Gaines, 55 id. 485; Small v. Robinson, 69 
Me. 425; Robinson v. Baker, 5 Cush. 137; Saltus y, 
Everett, 20 Wend. 267; Stevens v. Railroad, 8 Gray, 
262; Gilson v. Gwinn, 107 Mass. 126. Tex. Sup. Ct., 
May 17, 1887. Stott v. Scoit. Opinion by Stayton, J. 

MASTER AND SERVANT — DUTY OF MASTER — MA- 
CHINERY — VIOLATION OF RULE.—A railroad com- 
pany has a right to require its brakemen to 
couple cars by the use of coupling sticks, and 
where a rule containing such a requirement is 
made known to the brakeman, and is assented to by 
him, it will be deemed part of the contract of service, 
In such case, if a brakeman attempts to couple cars 
by hand, he cannot recover damages for injuries re- 
ceived, unless he shows that such a coupling could not 
have been safely made with a coupling stick. We re- 
gard the circular, and the acts performed under it, as 
constituting a contract. By formally acknowledging 
the receipt of the circular, and continuing in the ser- 
vice of the company, the decedent made its terms 
part of the contract with his employer. It was in the 
nature of a statement to him of the terms upon which 
the company would continue him in its service. It 
asserts, if not in express terms, by clear implication, 
that cars must not be coupled by hand; that they 
must be coupled by the use of the appliances provided, 
and that if they are coupled by hand, the company 
will not be liable for injuries received by itsemployees. 
These are the terms of the contract of hiring. There 
are many cases in the books holding that the rules 
adopted by the employer, and made known to the 
employee, enter into and form part of the contract. 
Payne v. Western, etc., R., 13 Lea, 507; 49 Am. Rep. 
666; Carew v. Rutherford, 106 Mass. 1,14; Heywood 
v. Tillson, 75 Me. 225; 46 Am. Rep. 373; Collins v.New 
England [ron Co., 115 Mass. 23; Bradley v. Salmon 
Falls, etc., Co., 30 N. H. 487. It is indeed not simply 
the right of the employer to adopt proper rules, but it 
is his duty to do so. Abel v. President, etc.,9 N. E. 
Rep. 325; Vose v. Lancashire R., 2 Hurl. & N. 728; 
Haynes v. East Tennessee R., 3 Cold. 222. Even in 
the case of a passenger, the rule is that the regulations 
of the carrier enter, to some extent at least, into the 
contract of the parties. Chicago, ete., Co. v. Bills, 104 
Ind. 13; W. U. Tel. Co. v. Harding, 103 id. 505, 511; 
Ohio, ete., Co. v. Applewhite, 52 id. 540; Pittsburgh, 
etc., Co. v. Nuzum, 50 id. 141; 19 Am. Rep. 703. It is 
obvious that a business requiring the employment of 
many persons could not be properly conducted with- 
out asystem of rules, and it is equally clear that the 
rules would be of little force unless they formed a 
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part of the contract between the employer and em- 
ployee. If they did not constitute an element of the 
contract, they would protect neither the master nor 
the servant; and unless the master may prescribe 
yules and exact obedience to them, he cannot control 
his own business. It seems quite clear on principle 
that the employer may adopt reasonable rules, and 
that when brought to the knowledge of the employee 
they constitute an element of the contract. The de- 
cided cases recognize this general rule, although there 
seems to be some difference in the course pursued in 
giving it practical effect. Ford v. Fitchburg, etc., R. 
Co., 110 Mass. 240; Sprong v. Boston & A. R., 58 N. Y. 
56; Memphis, etc., Co. v. Thomas, 51 Miss. 637; Louis- 
yille, etc., Co. v. Frawley, 9 N. E. Rep. 594. Where a 
person enters the service of another, knowing the rules 
prescribed by hisemployer, he impliedly undertakes 
to obey these rules, and this undertaking enters into 
his contract. An undertaking implied by law is as 
much a part of the contract as its express stipulations. 
Long v. Straus, 107 Ind. 104. It needs but little argu- 
ment to prove that one who enters a service governed 
by rules which are known to him contracts to perform 
service under those rules. It isevident that this must 
be so, or else the cases which hold that it is a breach 
of duty onthe part of the master not to make rules, 
as well as those which hold that it is a breach of duty 
for the employee to violate them, are not well decided, 
and that they are not correctly decided cannot be 
grauted, so that the conclusion must be that the rules 
form an element of the contract of service. . If regula- 
tions are not a part of the contract, then they create 
no duty on the part of the master, and impose no ob- 
ligations on the employee. If there is no duty, there 
is no liability; and yet as we have seen, the cases all 
agree that there isa liability while there is a breach of 
knownrules. It cannot be possible thata servant may 
discharge his duties as he sees fit, regardless of the 
rules prescribed by the master. To affirm that he can 
would be to strip the master of all authority over his 
own business, and to leave him powerless to instruct 
orcommand. If the master has authority, and gives 
it expression in rules duly made known to his em- 
ployees, they by accepting service agree, as part of 
their contract, that they will obey these rules. If this 
be not so, then there can be no systematic government 
of the master’s business,norany definite rule for deter- 
mining the rights and duties of the parties, where the 
relation of master and servant exists. There is some 
conflict in the authorities upon the question whether 
acontract exonerating the employer from liability for 
negligence is valid. Roesner v. Hermann, 8 Fed. Rep. 
782; Western R. Co. v. Bishop, 50 Ga. 465. But we do 
not enter this field of conflict. It is not necessary for 
us todo so, because we need go no further than deter- 
mine that a master may lawfully contract that his 
employees shall use certain designated appliances in 
performing the duties of their services. Our decision 
is that the contract before us is a valid one, so far as 
itaffects the case made by the complaint: for we re- 
gard it as an undertaking that the employees shall use 
adesignated appliance. It is not, so far as concerns 
the question now before us, acontract that the em- 
ployer shall not in any event be liable, but is an agree- 
ment that the employer will not be liable unless the 
appliances provided by him are used as he directs. 
The contract applies to the coupling of all cars, and the 
employee agrees to use the coupling stick in all cases. 
The employer had the right therefore to assume that 
the employee would not undertake to couple cars, no 
matter what kind or class, without making use of the 
coupiing stick. Ind. Sup. Ct., June 14, 1887. Penn- 
sylvania Co. v. Whitcomb. Opinion by Elliott, J. 
NEGLIGENCE—CON TRIBUTORY—PASSENGER AT RAIL- 
WAY STATION WALKING IN DARK.—The plaintiff was 





at the station by the implied invitation of defend- 
ant. He had purchased a ticket, intending to take 
passage on an expected train; and there is evidence 
tending to show that he remained in the ticket office 
until the approach of the train was announced by the 
blowing of the whistle. The necessity of persons de- 
siring to take passage on the trains, and the invitation 
to the travelling public togo to the ticket office, is a 
standing and continuing assurance that due precaution 
will be taken toinsure safety. If the defendant held 
out to the plaintiff that the situation and condition of 
the platform and steps were such as to afford safe and 
suitable passage withouta light from the ticket office 
to the train, less vigilance and care will be required. 
Gaynor v. Old Colony & N. Ry. Co., 100 Mass. 208. Or- 
dinary care, as generally defined, is such care as men 
of common prudence use in like position and cireum- 
stances. The plaintiff cannot be deemed prima facie 
guilty of a want of ordinary care if he had what all 
other persons in Jike circumstauces had done for years 
without accident or injury. City Council of Mont- 
gomery v. Wright, 72 Ala. 411. If therefore by the 
fact that defendant held out the place as safe and 
suitable, by the plaintiff's familiarity with the situa- 
tion, and by its constant and actual use, he was in- 
duced to bona fide believe that he could pass with 
safety, using due care in walking, and he did use such 
care, he cannot be charged with having unnecessarily 
exposed himself to danger, or with a want of ordinary 
care and caution. On the other hand, if the plaintiff 
knew that it was dangerous to attempt to pass in the 
dark, and did not honestly believe that he could doso 
without accident or injury, and there was alight con- 
venient, of which he would have had the benefit, and 
he omitted to avail himself of its advantage, these are 
circumstances which may be considered in determin- 
ing whether the plaintiff unnecessarily exposed him- 
self to danger. But these material facts resting in 
inference, it results that the question of contributory 
negligence was properly submitted to the jury. Ala. 
Sup. Ct., May 3,1887. Alabama G. S. R. Co. v. Arnold. 
Opinion by Clopton, J. 

———LIVERY STABLE KEEPERS—LIABILITY OF HIRER 
FOR NEGLIGENT DRIVING.—The plaintiffs, owners of a 
livery stable, let a horse and carriage for hire to H., a 
friend of defendants, at the special request of one of 
them to have plaintiffs charge the price of such hiring 
to the defendants. Held, that the plaintiffs could not 
recover against the latter for damages caused by the 
negligent driving of H., and that the liability of de- 
fendants did not extend beyond the price of hiring. 
H. was not the servant oragent of defendants in fact. 
The case must be considered the same as it would be 
if any person should step into a livery stable with a 
friend or stranger, and say to the proprietor: ‘ Let 
this man have ateam to drive, and I will pay for the 
use of it.””’, And there would bein law no difference 
in liability whether such person paid the price of the 
team in cash on the spot, or it was charged to his ac- 
count. It is contended by the plaintiffs’ counsel, that 
so far the plaintiffs are concerned, H. must be held to 
have been the agent of defendants, and he cites in sup- 
port of his position the case of Banfield v. Whipple, 10 
Allen, 27. But the decision in thatcase is put upon 
the express ground that Whipple, who hired the team, 
was present, and aiding and assisting the driver, Row- 
ell, who killed the horse by immoderate driving. 
Whipple and Rowell had agreed to go on a pleasure 
ride together. On the trial it appeared that Whipple 
a few days before the dateof the ride called at Ban- 
field’s stable and hired tworigs. On the morning of 
the day the horse was killed Whipple called at the sta- 
ble, took one rig, and drove away. Later in the day 
Rowell called, and the other horse and buggy wasde- 
livered tohim. Whipple and Rowell] afterward met 
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at Lawrence, and started away, each having a woman 
with him. Rowell had the full management and con- 
trol of the bay colt which he was driving, and which 
was killed by overdriving. The jury found that this 
immoderate driving was with the aid and assistance 
of Whipple. The court affirmed the verdict for that 
reason, and it is not decided that Whipple would have 
been liable without such aid and assistance on his 
part. Ifthe delivery of therig was made to H., and 
not to defendants, and he was not their servant or 
agent in fact, nor driving upon their business, but for 
his own benefit, it is difficult to perceive how the de- 
fendants can be made liable for his negligence. Mich. 
Sup. Ct., June 16, 1887. Wallace v. Langeland. Opin- 
ion by Morse, J. 





—_————>__—-. 


THE BAD LAWYERS. 

‘HERE was a period in the early history of this gov- 

ernment when the profession of the law was an 
honorable one. The writeris not so old that he can- 
not remember the time when it was dignified as one 
of the “learned” professions; indeed it stood at the 
head of the learned professions, and its members were 
required to be men of moral character as well as men 
of learning; it was demanded of them, in practicing 
their learned and honorable calling, that they should 
uphold the dignity of the profession and maintain 
their own personal respectability. The profession was 
looked up to by all classes, and by them regarded as 
charged with responsibilities that might not be 
avoided, and with the performance of duties that 
might not be neglected. From the ranks of the legal 
profession came the statesmen of the land; its mem- 
bers were looked upon as the actual law-makers; they 
were charged with the highest trusts; to be a lawyer 
was to be not only a man of honor and learning, but 
to bea gentlemen, and to possess the qualifications, 
deportment and manners of a gentleman; he was not 
permitted to encourage litigation and stir up strife in 
a community by taking coutingent fees in speculative 
suits; from among the better class of lawyers, men of 
large experience, ripe learning, and unquestioned ex- 
cellence of character, judges were chosen. To become 
a judge was regarded as the highest honor to which 
the most eminent lawyer could attain, and when 
clothed with the dignity of the judicial ermine, there 
was exacted the highest integrity, absolute impartial- 
ity, and unflinching courage to do the right thing at 
all times, under all circumstances and to all persons, 
without regard to the positions held by them in society. 
What is the condition of the legal profession to-day in 
America? Neither ability, learning, good habits, 
moral character, nor gentlemanly deportment is indis- 
pensable to admission to the bar or enrollment among 
the list of attorneys. Honorable members of the pro- 
fession will note the limitation of what would else be 
a sweeping denunciation. Inthe olden times it was 
first required of the applicant for membership to the 
bar that he should give proof of exemplary habits and 
good moral character; he must have been well 
grounded in historical reading. If he was a graduate 
of a learned university, it counted four years in his 
law course of seven; agraduate from alaw university, 
or after three years’ faithful study in a respectable at- 
torney’s office, he was entitled to be udmitted as an 
“attorney ’”’ at law. After three years more of study 
or practice as an attorney he was entitled to admis- 
sion as a ‘‘councelor’’ at law. Now, a boy who had 
not passed the high school, who is absolutely without 
education, comes into an attorney’s office as a servant 
or messenger; he runs errands, serves papers, sweeps 
the office, is taught to write, to fill blanks, to make 








motions in court; he reads the code, brings suit in the 
justices’courts, attends an examination before a com- 
mitting magistrate, assists in the defense of a criminal, 
perhaps attends lectures for a course or two at the 
Hastings Law College, and suddenly is tumbled heels 
foremost into the law after an examination before the 
judges of the Supreme Court that is thoroughly in- 
complete. Once at the bar, he makes his way by 
bluster and cheek. What he lacks in learning he makes 
up in impudence; if he lacks moral character, the law 
affords him the opportunity to practice rascality; if he 
is personally dishonest, he knows enough to hide his 
criminal practices; not only have the qualification, 
learning, industry of students, and personal character 
of students been lost sight of, but the whole moral 
plane of the profession has been depressed till there is 
no crime so dreadful that it cannot find men at the 
bar willing to consult in its perpetration. There is no 
crime so palpable, open and defiant of law that there 
is nota struggle among the members of the profes- 
sion to defend the criminal. If there is money ina 
case, however notorious or bad, how many attorneys 
are there at the bar of San Francisco who will not find 
some excuse for accepting a retainer? If the criminal 
is the most corrupt of the millionnaire class, and his 
offense one that cries to heaven for vengeance, is 
there any member of the bar who would not champion 
his cause for coin? Is there a swindling transaction of 
any kind, a black-mailing suit of any description 
against land or character, where the hand of some 
lawyer is not manifest in it? Have not barratry, 
champerty and maintenance found encouragement 
within the profession? Have not perjury and suborna- 
tion of perjury been made available by men occupy- 
ing a leading profession at the bar? Have not crimi- 
nal insolvency and dishonest bankruptcy been aided 
by attorneys in standing with the courts? Has not the 
writ of habeas corpus been used to defeat the law? Is 
there any writ, or device, or technicality that lawyers 
do not resort to in order to defeat the law and evade 
the penalties of its infraction? Is there any criminal 
who cannot find an ally in an attorney-at-law, or any 
crime that cannot be aided in its perpetration by an 
officer of the court? And how about the courts — are 
the judges men of the capacity, character and habits 
that ought to adorn the bench? Are they chosen from 
the profession for their learning, orindustry, or moral 
character? The courts, the judges, and the lawyers 
are degenerating more rapidly than any other depart- 
ment of our government, and so far as our observation 
goes, there is very little effort at the reform of abuses 
by the profession. These abuses are known, recog- 
nized and regretted by all honorable members of the 
bar. Some effort has been made by the Bar Associa- 
tion to correct them, efforts, we are sorry to admit, 
that have not met with much encouragement from the 
association itself, or from the courts. There are judges 
of Superior Courts who would not be admitted to the 
Bar Association, and there are attorneys im practice 
before the courts who would not be admitted to the 
social intercourse of any respectable family. There is 
no possible remedy for any of the abuses we have 
suggested outside of the profession itself, and nothing 
can be done in the direction of reform unless by the 
concurrence of a majority of all the more respectable 
lawyers, aided by the respectable judges. We have 
sometimes asked ourself the question whether the 
doctrine of high license might not be brought to bear 
upon the profession of the law. The saloon-keeper 
does not half the wrong that is perpetrated by some 
attorneys. The merchant must pay a license, so must 
the man who drives a hack or express-wagon, and if 
tradesmen and mechanics must pay to support the 
government, why not the lawyers ?— The Argonaut. 
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CURRENT TOPICS. 

(¢IVHE act of May 23, 1887, relating to the Compe- 

tency of Witnesses, with notes by Hon. John 
B. McPherson,” is the title of a pamphlet of some 
sixteen pages, the record of a momentous legal revo- 
lution, not originating in or peculiar to the State of 
Pennsylvania, to which it pertains, but marked by a 
greater advance, we believe, than in any other com- 
munity. The act consists in twelve sections, and 
it is a remarkable proof of the gradual steps to the 
present advanced position, as in our own State, 
that the act repeals sixteen other acts, enacted 
between 1865 and 1885. The present act embraces 
criminal as well as civil procedure, and lays down 
the law substantially as it exists in our State at 
present. There are a few important differences, 
however. First. The Pennsylvania act forbids evi- 
dence for the defendant to be heard before the grand 
jury. We believe the contrary is the rule here; the 
grand jury may hear it if they choose; and we re- 
gard it as the better rule, although very rarely 
acted upon. We have known it to throw out a vex- 
atious and trifling bill. Second. Our law does not 
exclude any witness on account of infamy. The 
Pennsylvania act follows this, but excepts con- 
victed perjurers, unless the proceeding is to 
punish or prevent injury or violence to the wit- 
ness’ person or property. Although thus limi- 
ted, we regard this as a long step forward, and 
a judi:isus one. Third. While confidential com- 
munications between husband and wife, ard coun- 
sel and client are excluded, the exclusion does 
not seem to be extended to physician and patient, 
and priest and penitent, as with us, nor do we find 
the omission commented on in the editor’s notes. 
It seems to us that the sanctity of such confidences is 
at least as apparent as in the case of counsel and 
client, but undoubtedly there is room for reasonable 
difference of opinion as to the policy of exclusion. 
Fourth. The Pennsylvania act follows ours in per- 
mitting husbands and wives to testify for one 
another in criminal as well as civil proceedings, but 
forbids them to testify against one another except 
in proceedings for desertion and maintenance, in 
criminal proceedings for bodily violence, and to 
prove the fact of marriage in divorce proceedings, 
where there is no personal service of subpeena or 
rule to take depositions; but where there is such 
service either party may testify fully against the 
other, This last provision is an advance beyond our 
law. The substitute for our own vexed section 829 
is even more intricate and long-winded than our 
own. The best way to deal with this difficulty is to 
“reform it altogether.” Why should a man, per- 
fectly competent and credible at one moment, be 
rendered incompetent and untrustworthy at the next 
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by the death of the opposite party? There is only 
one possible answer, namely, the temptation to per- 
jury, which is no answer at all under the modern 
theories. We have tribunals to judge of the credi- 
bility of all evidence, and they are not bound to 
believe intrinsically incredible evidence, but they 
should believe that which appears fair and unsus- 
picious. Judge McPherson’s notes are very import- 
ant and interesting in historical, explanatory and 
critical senses. 





In another column we give some extracts — 
mainly those of the lighter and more gossipy char- 
acter — from a very interesting article in the Au- 
gust number of the American Magazine, on “ The 
Supreme Court ” of the United States. The article 
is embellished with a view of the court-room and 
some of its architectural adornments, and excel- 
lent vignette likeness of the justices, Clerk McKen- 
ney, Reporter Davis and Marshal Nicolay; also a 
view of Story’s statue of Marshall, in the Capitol 
grounds, The author, Mr. Z. L. White, very cor- 
rectly and strikingly says: ‘‘ Of the three co-ordi- 
nate branches of the government the Supreme Court 
is least known to the people. It is no unusual thing 
for an intelligent stranger in Washington to inquire 
the name of the chief-justice, and not one citizen in 
a hundred can call the roll of the associate justices ; 
many do not even know that the Supreme Court sits 
in the Capitol. No excited crowds throng Wash- 
ington when a new justice is to take the oath of 
office, or when an important term of the court is to 
begin. No eager and interested spectators fill its 
galleries or choke the passageways about its entrance 
when an important case is to be argued or decided.” 
Mr. White’s estimates and characterizations seem 
to us just and intelligent. He does however make 
the mistake of attributing as Chief Justice Taney’s 
own sentiment, the remark in the Dred Scott case, 
that negroes are ‘‘ so far inferior that they had no 
rights a white man is bound to respect.”” Never 
was a man more effectually killed by something he 
never said. 


The Railway and Corporation Law Journal says it 
knows ‘‘lots of awfully nice people” who do not 
like something that we have lately said, and tries 
to excuse us on the ground that it must have been 
the work of some ‘‘ supernumerary ” while we were 
at the sea-coast or in the woods. We dare say. 
We should very much dislike to have everybody 
like all that we write, for the scripture says, ‘‘ Woe 
unto you when all men shall speak well of you,” 
or words to that effect. Let not our infant-phenom- 
enal contemporary be deceived;— we ourselves 
wrote the words in question, as we invariably do 
every thing in our ‘‘ current topics.” Not conduct- 
ing a railroad and corporation journal, at twice the 
price of our own, we cannot afford to loaf at water- 
ing-places, and also we are not afraid to speak 
our honest sentiments. But why is it that we never 
get scolded except by infant journals? The Rail- 
road and Corporation Law Journal is some six months 
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old, and this, and thelate lamented Columbia Jurist 
are the only journals which have taken it upon 
themselves to advise us as to the correct method of 
editing the ALRaNy Law JourNAL, the oldest law 
journal proper in this country. We would not 
mind reproof from the Central or the American Law 
Review, although they are somewhat our juniors, 
but to the R. and C. we feel like saying, in imita- 
tion of “ Pooh-Bah,” “ go away, little boy, goaway!” 
You see we have lived through events which occur- 
red before the estimable editor of the R. and C. 
came upon the stage, and ought to know more about 
them. Atallevents we feelthat wedo. Weshould 
not now have spoken of our contemporary’s good- 
natured advice, if it were not that we feel very 
kindly toward its talented editor, and are willing 
to give him a valuable and free advertisement, not 
only for the sake of his useful journal, but for that 
of his admirable work on “Contributory Negli- 
gence,” which we use almost every day. 


Gen. Charles Hughes, who died at Sandy Hill last 
week, was one of the best known and most respected 
lawyers of northern New York. He was an advo- 
cate and orator of great brilliancy and power, of 
large knowledge of human nature, of conciliatory 
manners and magnetic address. He had held im- 
portant public offices — member of Congress, State 
Senator, clerk of the Court of Appeals, provost 
marshal. He had brilliant wit and was the soul of 
good-fellowship. He had akind heart, made friends 
of his opponents, and never lost a friend. The 
warmth and sincerity of his nature were irresistible, 
and an acquaintance of thirty years had not lessened 
the writer’s liking nor diminished his respect for 
‘* Charlie Hughes.” He was a decided and coura- 
geous patriot in troublous time and in trying cir- 
cumstances. At the time of the draft riotsin Troy, 
in 1863, the writer had his office in the same build- 
ing and across the hall from Gen. Hughes’ office, 
where the draft was made. The writer deemed it 
prudent to move out, but the General sat calmly 
smoking in his window, with a few regulars from 
the Watervliet Arsenal and plenty of hand-grenades, 
ready, as he said to the writer, “to welcome the 
rioters with bloody hands to hospitable graves.” 
They did not give him acall. Gen, Hughes’ per- 
sonal popularity was demonstrated in his election to 
the State Senate, in 1879, in a strongly Republican 
district, by a majority of above one thousand. He 
led an enviable life, successful and beloved, render- 
ing useful service to the world, and reaping the re- 
ward of one who loved his fellow-men. 


The new Constitution of Honolulu, promulgated 
by King Kalakaua, which comes to us in a news- 
paper broadside, requires the somewhat onerous 
qualification of voters that they shall be “ able to read 


and comprehend a newspaper.” This, we suppose, 
is intended as an “intelligence qualification.” 





An abuse — one of many — existing in the ad- 
ministration of our Federal Circuit and District 
Courts is animadverted against by Judges Wallace 
and Coxe, in re Gilber, April 1, 1887. This was a 
proceeding charging irregular and illegal conduct 
of a United States Commissioner. The court said: 
‘* We are pleased to say that we do not find any 
charge affecting his integrity sustained by the 
proof. The most serious criticism made against 
the administration of his office is, in our judg- 
ment, that he received the evidence of wit- 
nesses who spent a large portion of their time 
in ferreting out trivial and technical infrac- 
tions of the revenue laws for the sole purpose of 
obtaining the fees of witnesses. In the great ma- 
jority of revenue cases presented to the respondent 
these ‘professional witnesses’ appear. That they 
embarked in the business solely for the money they 
could make is not denied, and their names appear 
with painful regularity upon the roll of witnesses, 
It is true that this practice is not at all confined to 
Rochester. It is true that the revenue laws cannot 
be enforced if none but the most respectable mem- 
bers of society can be called to the witness stand. 
It is true that if the prosecution of offenders. becomes 
lax the government will lose in revenue many times 
the amount now expended in fees. All this is true, 
and yet we are of the opinion that the practice of 
tolerating the co-operation of this class of informers, 
in the manner stated, is demoralizing, and tends to 
bring the administration of justice in the Federal 
courts into disrepute. If it be necessary to employ 
spies and informers to bring offenders to jus- 
tice, it should be done by administrative officers. 
There is, unquestionably, room for difference of 
opinion upon this subject, and we accept the state- 
ment of the respondent that he thought it his duty 
to act upon all cases which he considered meritori- 
ous, no matter by whom presented, or how sup- 
ported. But entertaining the views we do upon 
this subject, we deem it proper to say that hereafter 
we shall regard it as a sufficient cause for removal 
if a commissioner abets or encourages the prosecu- 
tion of violations of internal revenue laws set in 
motion by professional witnesses.” 


_— 


NOTES OF CASES. 

N State v. Chyo Chiagk, Missouri Supreme Court, 
June 20, 1887, it was held that under the Missouri 
statute enacting the common-law rule, that the oath 
shall be administered to a person about to be sworn 
in the mode most binding on his conscience, and 
that every person believing in any religion other 
than the Christian religion shall be sworn according 
to the peculiar ceremonies of his religion, when a 
Chinese interpreter states that ‘‘ the joss-stick burn- 
ing is the true oath smong the Chinese,” it is error 
to compel him to be sworn in the usual way. The 
court said: ‘‘ This cause was tried below in peculiar 
circumstances, and under peculiar difficulties. The 
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defendant was sworn, and testified through the 
medium of an interpreter. He was a stranger in a 
strange land. He was put on trial for his life before 
a court; ‘itsrecords were kept in unknown charac- 
ters; its sentences were pronounced in unknown 
sounds.’ If in ordinary circumstance, where one is 
arraigned and placed on trial, the alternative being 
his life or death, the situation is embarrassing, 
though he be one of our own people, conversant 
with our language, our customs, our institutions, 
and our laws, what must be the hapless state of one 
who lacking all such immense advantanges, is com- 
pelled to undergo a similar dread ordeal, to tes- 
tify to his innocence and his a/ibi by substitution; 
to see as through a glass, darkly; and to hear, 
without perceiving what to him are matters of most 
momentousinterest? In circumstances such as these, 
this cause was tried. Placed in such a situation, the 
defendant had peculiar claims to protection. He 
was in some sense the ward of the court; and if 
ever the humane maxim of the common law should 
apply, that the court is counsel for the prisoner, it 
ought to apply in instances like the present. The 
statute just quoted is an emphatic declaration of 
the common-law rule. Against the objection of the 
defendant’s counsel, the interpreter, Wong Clim 
Foo, was sworn in the ordinary way. They pro- 
posed to show, before he began his duties as inter- 
preter, that the oath administered was not binding 
on his conscience; that there was a form of oath 
which the witness did regard as binding — one ac- 
He had said 


cording to the forms of his religion. 
that he had always taken the Christian oath because 
he believed in the Christian God, but he did not 
deny that he still retained the religion of his coun- 
try, nor state that he regarded the form of oath 


taken as binding. Indeed he stated that ‘ the joss- 
stick burning is the true oath among the Chinese; 
they take the joss-stick in their hand and swear to 
it.’ Phillips says: ‘But although a witness may 
not be questioned as to his particular religious opin- 
ions, he may be asked whether he considers the form 
of administering the oath to be such as will be bind- 
ing on his conscience. The most correct and proper 
time for asking a witness whether the form of ad- 
ministering the oath is such as will be binding upon 
his conscience is previous to the administration of 
the oath. But it may occasionally happen that the 
oath is administered in the usual form, unobserved 
by the court or the counsel. The question in such 
case may properly be asked afterward. Owing to 
the great importance to the defendant, in his pecu- 
liar situation, of having every formula of the law 
strictly adhered to, I am of opinion that a reason- 
able opportunity should have been afforded counsel 
to establish the position they had taken. And the 
like opportunity ought to have been afforded them 
to show that the interpreter was incompent, and 
that he was not impartial. It must be obvious that 
both these questions, the latter especially, are pre- 
liminary to an interpreter entering upon the dis- 
charge of his duties. The defendant was entitled 
to an interpreter at once capable and impartial; one 





who could and would be the medium and conduit 
of an accurate and colorless transmission of ques- 
tions to and answers from the witnesses. All the 
precautions necessary to attain this end should have 
been taken; for otherwise an interpreter might do 
the defendant incalculable mischief — mischief 
which no subsequent testimony could entirely eradi- 
cate from the minds of the jury. A similar objec- 
tion to the form of oath administered to other 
Chinese witnesses was made, and likewise overruled. 
There was error in all these rulings.” A district 
judge in the city of New York has lately refused to 
allow a Chinaman to be sworn by killing a cock, 
burning a candle, etc., declaring these ‘‘ heathenish 
practices.” 





In State v. Clements, Oregon Supreme Court, June 
13, 1887, a physician was on trial for manslaughter 
resulting from the production of an abortion. The 
State offered evidence of the pregnancy of deceased, 
Defendant objected on the ground of witness’ in- 
competency. The court, in overruling the objec- 
tion, said: “ Anybody is competent to tell whether 
a woman is pregnant or not; at certain stages and 
times, by her looks —from common observation. 
There is a great deal‘of humbug about medical 
science * * * andmedicaltestimony, * * * 
and there is many a man practicing medicine who 
oought to be a second-class cook in a third-class 
hotel.” Held, error, especially prejudicial to defend- 
ant, and ground for new trial. The court said: 
‘« The remark evidently was an honest expression of 
the judge’s opinion upon the question, and as a gen- 
eral proposition, may have the sanction of many of 
the legal profession; yet it was unfortunate that the 
learned judge made it nnder the circumstances, 
The last sentence, ‘ There is many a man practicing 
medicine who ought to be a second-class cook in a 
third-class hotel,’ was particularly calculated to pre- 
judice the appellant in the minds of the jury. It could 
hardly have failed to turn their attention directly 
toward him, and suggest to them the thought, at 
least, that he belonged to the class the judge alluded 
to. The latter, Iam satisfied, had no intention what- 
ever to convey any such impression. It was a hasty, 
inconsiderate remark however, and should not have 
been made. If there is any one virtue in the judic- 
ial mind entitled to superior excellence, it is 
patience to hear and determine matters involving 
the rights and liberties of those charged with the 
commision of a crime. It is the highest aim of the 
courts to insure parties arraigned at the bar of 
justice a fair and impartial trial, and to avoid the 
least semblance indicating that the prosecution is 
maintained through a spirit of vindictiveness. The 
Supreme Court of the United States has ever sedu- 
lously guarded against any appearance of passion or 
impatience in its admistration of the law. If such 
a course is the best and wisest for an appellate 
court to pursue, how much more important is it 
that a nisi privs court should observe it. The lat- 
ter is often convened to try cases of highly sensa- 
tional character, in the vicinity of where they arise, 
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and in which the tone and sentiment of the com- 
munity are inflamed by excitement and prejudice. 
Hence the least encouragement upon the part of the 
presiding judge would pervert the affair from an 
investigation to ascertain truth into a scene of per- 
secution. The remark may have had no injurious 
effect in the case under consideration; but the mat- 
ter is too serious to be passed over without an ex- 
pression of disapprobation. I do not think that 
the question put to the witness was necessarily im- 
proper, nor do I find that the witness attempted to 
answer it; and if the court, after ascertaining that 
he had sufficient knowledge to answer it, had 
quietly overruled the objection, there would have 
been nothing upon that point of which the appel- 
lant could have complained; but in the shape it 
comes here we can do no less than reverse the judg- 
ment of conviction. 


In Starin v. Mayor, ete., New York, New York Court 
of Appeals, June 7, 1887, it appeared that the board 
of excise commissioners of the city of New York em- 
ployed an attorney to institute civil actions against 
persons violating the excise laws, but made no special 
agreement with him as to compensation. He insti- 
tuted over 14,000 cases; the names of persons to be 
sued, with dates of alleged violations, being furn- 
ished to him by the commissioners, he merely filling 
in such names and dates in summons and complaints 
printed in blank and otherwise complete. Defend- 
ants appeared and answered in 8,656 cases. Defaults 
were taken in 1,054 cases. One thousand two hun- 
dred and forty-three of them were noticed for trial, 
and placed on the calendar, and remained thereon 
twelve terms, although after the trial of four or five 
the court refused to try any more, and no more were 
tried. Printing, county clerk’s fees, and sheriff's 
fees were paid by the county. The attorney dis- 
bursed some $3,000 or $4,000, and collected for his 
own use, during the four years covered by these 
transactions, about $10,000 costs. In an action by 
the assignee of the attorney against the city for com- 
pensation for these services, the referee took as the 
basis of compensation the taxable costs in the whole 
number of cases, and after deducting what the at- 
torney had received, signed a report in plaintiff's 
favor for the $388,156.41, for which amount judg- 
ment was entered. The General Term having re- 
versed the judgment as well on the facts as the law, 
so stating in its order of reversal, a further appeal 
was taken to this court. Held, (1) that the judg- 
ment of the General Term reversing the findings of 
fact by the referee was reviewable in this court; (2) 
that the amount allowed was grossly extravagant, 
and out of proportion to the value of the services 
rendered ; (3) that such services should have been 
paid fur at the rate at which a competent attorney 
could have been hired by the year to render them. 
The court, Peckham, J., said: ‘‘ The result arrived 
at by the referee ought to shock the common sense of 
every intelligent man. The idea that a lawyer of 
respectable character could by any possibility earn 
over $300,000 in the space of four or five years, by 








services of a legal nature requiring no more legal abil- 
ity than was involved in making out a summons and 
complaint, and taking judgments by default, in 
these excise cases, is a delusion simply, and any 
judicial tribunal that should determine it to bea 
fact would be absurdly at war with the truth and 
the common and universal experience of mankind, 
As I have said, the testimony of plaintiff's witnesses 
seems to have been based upon the assumed law, 
that if no bargain were made, the attorney was en- 
titled to the taxable costs in every case, Asa mere 
measure of compensation for services as an attorney 
performed in an ordinary case, or in a very small 
number of such cases, that rule may be,very well, and 
may furnish, under such circumstances, a fair rate of 
compensation. But upon a question of compensa- 
tion for services performed in an enormous number of 
cases involving no complicated questions of law, and 
only the most simple of all questions of fact, taxa- 
ble costs granted in each case as a measure of com- 
sation would make it most grossly excessive. This 
court has said substantially what the implication is 
in case no special agreement was made. In People 
v. Supervisors Delaware Oo., 45 N. Y. 196, at page 
202, Folger, J., said: ‘By the Code (section 303) 
the measure of such compensation is left to the 
agreement, express or implied, of the parties. There 
was no express agreement the relator and the board 
of commissioners of excise what should be his com- 
pensation if it became a charge against the county. 
He should be paid then what his services were rea- 
sonably worth — not according to what they pro- 
duced to his client, but what such services, in 
themselves considered, were reasonably worth, 
looking at the labor, time, talent and skill expended 
in the bestowal of them.’ In Van Every v. Adams, 
42 Super. Ct. 126, the same rule is laid down, that 
the attorney, in the absence of an agreement, is en- 
titled to recover what his services were reasonably 
worth. If this explanation of the basis for the 
opinion of the plaintiff’s witnesses be not accepted, 
and their testimony is to be construed as holding 
that the number, simplicity, and perfect similarity 
of cases put in attorney’s hands by his client should 
have no weight in determining the principles upon 
which compensation is to be made, or its amount in 
each case, then such evidence disregards the general 
experience of men, which teaches all of us that in 
all dealing between man and man, whether of a 
mercantile or professional nature, the mere fact of 
a large number of precisely similar things sold or 
services rendered is one of the most important fac- 
tors in its bearing both upon the price of the com- 
modities sold and the amount of compensation for 
professional services. A lawyer who does all the 
business of a solvent client, where the business 
amounts to a great deal, will of course take such 
fact into account in making up his charges, and to 
a still greater extent where the services were all of a 
similar nature, and almost clerical in their character. 
Every lawyer knows this, and has a right to re- 
member it, whether acting as a judge or referee. 
Looking at it in this light, the evidence for the 
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plaintiff appears to have been given under a misap- 
prehension of the law, or else in defiance of facts 
which are known to every intelligent man — lawyer, 
judge or layman. Under such circumstances, the 
evidence on the part of the plaintiff as to value ap- 
pears to be worthless, and to be wholly overwhelmed 
by the evidence given on the part of the defend- 
ants.” This is a wholesome decision. The decis- 
ion of the referee was a most shocking one, utterly 
unprincipled in law, if not in morals — one of those 
decisions which go far to warrant laymen in believ- 
ing, as many do, that the lawyers are banded 
together to rob the public. The case beats Mr. 
Cohn’s all hollow. 


——$—_ 


NEGLIGENCE — RAILROADS — PERMISSION 
TO CROSS TRACK — TORPEDO —MAS- 
TER AND SERV ANT — SCOPE 
OF EMPLOYMENT. 


SUPREME COURT OF OHIO, MARCH 22, 1887. 


HARRIMAN V. PirtsBurGH, C. & St. L. R. Co. 


A train of cars, passing over some signal torpedoes, left one 
unexploded, which was picked up by a boy nine years old, 
at a point on the track which he and other children, in 
common with the public, had long been accustomed to use 
as acrossing, withthe knowledge and without the dis- 
approval of the company. He carried it into a crowd of 
boys near by, and not knowing what it was, attempted to 
open it. It exploded, and injured the plaintiff, a boy ten 
years of age. Held, that the plaintiff might recover of 
the company. 

The fact that the torpedoes were put there when there was 
no necessity for doing do so, and contrary to the rules of 
the company, does not exempt the company from 
liability. 

RROR to District Court, Preble county. Action 

for personal injuries by negligence. The head- 

note states the case. The defendant had judgment on 
demurrer below. 


Foos & Fisher, for plaintiff in error. 


WiiuiaMs, J. In support of the demurrer to the 
amended petition, and action of the courts below in 
sustaining the same, it is urged (1) that the defendant 
owed no duty, either to the plaintiff or the boy Brown 
(who picked up the torpedo), and was under no obliga- 
tion to them to keepits road ina safe or suitable 
condition for their use; (2) that the alleged negligence 
of defendant's servants was not the proximate cause 
of the plaintiff's injury, but that the same was caused 
by the wrongful act of Brown; and (3) that the de- 
fendant’s servants, in placing the torpedoes on its 
track and leaving one there, were not engaged in the 
performance of any duty devolving upon them under 
their employ ment, nor in the furtherance of the de- 
fendant’s business. 

1. The first ground for the claim of the defendant 
that the demurrer was properly sustained, more de- 
finitely stated, is that between stations and public 
crossings the defendant has the same exclusive owner- 
ship, possession, and control of its tracks and rights 
of way as any other owner of property; and persons 
going upon the same without permission are tres- 
passers; and those who go upon them by mere license 
do so subject to all the risks incident to so hazardous 
an undertaking; and in neither case is any obligation 
of duty imposed by law upon the defendant to pro- 
vide against the danger of accidents to them; nor is it 








liable for injuries resulting from the unsafe or danger- 
ous condition of its roadway; that at best, the boy 
Brown, when he picked up the torpedo, was on the de- 
fendant’s roadway by mere permission, and took upon 
himself all the dangers and risks of his act, and the 
plaintiff is in no better or different position. 

Actionable negligence is sometimes defined to be 
“the neglect of the use of ordinary care or skill 
toward a person to whom the defendant owes the 
duty of observing ordinary care and skill, by which 
neglect the plaintiff, without contributory negligence 
ou his part, has suffered an injury to his person or 
property.” Again itis said that ‘‘ actionable negli- 
gence exists only where the one whose act causes the 
injury owes to the injured person a duty, created 
either by contract or operation of law, which he has 
failed to discharge."’ It may also be regarded as a 
general rule that arailroad company, between stations 
and public crossings, has the same exclusive control 
of its roadway as other owners have of their private 
property, and that generally no duty is imposed by 
law on the owner to keep his premises in a suitable 
condition for trespassers or licensees who enter by 
permission only; that a ‘‘mere naked license or per- 
mission to enter on or pass over an estate will not 
create a duty or impose an obligation on the part of 
the owner or person in possession to provide against 
the danger of accident.” 

These general rules are given controlling effect when 
only the conditions therein stated are present, but 
must be applied subject to other recognized principles 
in cases including other material conditions. It is ap- 
parent that there may be a substantial difference be- 
tween absolving the owner from the active duty of 
providing against the danger of accident toa tres- 
passer upon his premises, or one who enters the same 
as a mere licensee, and giving him the same immunity 
when he knowingly places a highly explosive and dan- 
gerous instrument oragent in the way that he knows 
the licensee (a child of teuder years) is habitually ac- 
customed to go, and where an ordinary prudent per- 
son would reasonably expect him to go, and be thereby 
injured. An owner may, without protest or objection, 
permit his premises to be used by the public so long, 
in the same condition, that his acquiescence in the 
continuation of such use, until some warning or notice 
on his part might reasonably be expected; and if 
under such circumstances, and with knowledge of the 
same, he should place or leave some new dangerous 
structure or instrument in the way so used, and from 
which he might reasonably apprehend danger or in- 
jury to those accustomed to such use, can he claim 
exoneration from liability in case such injury shall 
occur, on the ground that the law imposed no duty on 
him to keep his premises ina safe and suitable con- 
dition for trespassers and licensees who enter by per- 
mission only? Thisis the practical question here pre- 
sented, and the answer thereto, as well as the reasons 
for the same, will appear from an examination of some 
of the cases referred to by counsel, and some not cited 
by them. 

Kelley v. Columbus, 41 Ohio St. 263, cited by defend- 
ant’s counsel, was a proper case for the application of 
the general rule contended for by him. It did not ap- 
pear that Kelley or the public had been accustomed to 
use the lot in question, nor that the defendant had 
knowledge of such use, or of its dangerous condition. 
The whole of the case wasthe plaintiff went upon the 
lot without authority, and fell into an excavation, and 
he was properly denied recovery. McCauley, J., says: 
‘If the pavement beyond the limits of the street led 
to any place where persons might be expected to go 
for any legitimate purpose, the result would be dif- 
ferent.” 
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The case of Pittsburgh, Ft. W. & U. R. Co. v. Bingham, 
29 Ohio St. 364, also belongs to this class. The railway 
company had erected, and for eighteen years main- 
tained, its depot building in the same condition. The 
plaintiff ’s intestate, Bingham, went into it as a place 
of safety during a violent storm. The storm blew off 
the roof and killed him. The railway company had no 
knowledge of the defective or dangerous condition of 
the roof, if such was its condition, and it could hardly 
be said, that under the facts of that case, a person of 
ordinary prudence would anticipate that the building 
would be blown down by a violent storm. In the 
opinion of the court, Boynton, J., says: ‘If thecom- 
pany had possessed knowledge, in fact, of the danger- 
ous character or condition of the building, and gave 
no notice thereof to those it permitted to enter or 
occupy, other considerations would arise.” 

Carter v. Columbus & G. R. Co., 19 8. C. 20; 8. C., 45 
Am. Rep. 754, is another of this class of cases. The 
railroad company had placed a torpedo on its track as 
a danger signal to guard against collisions, and in 
accordance with its rules and regulations. The de- 
ceased picked it up. It exploded, killing him. The 
court, deciding that the railroad company was not 
liable, said: ‘‘ The evidence did not show, or tend to 
show, that the company knew the torpedo was extra- 
ordinarily explosive, or such as to require notice that 
it was being used, or that it might have anticipated a 
fatal result from their use. In fine, no evidence, 
except the naked facts that the defendant had placed 
the torpedo upon its track for a good purpose, and that 
the deceased, by intermeddling with it for a bad pur- 
pose, had brought upon himself the terrible calamity 
which resulted from the explosion.’’ 

The foregoing cases sufficiently illustrate the applica- 
tion of the general rules referred to, while other cases 
we now proceed to consider, furnish a satisfactory 
solution of the case under discussion, and distinguish 
it from those controlled by the general rule mentioned. 

In Bellefontaine & I. R. Co. vy. Snyder, 18 Ohio St. 
399; S. C., 44 Am. Rep. 377, Mary Snyder, the plaintiff 
in the action, a child six years of age, while on her 
way to school, was crossing the railroad track at a 
point where there was no public highway, ‘‘ but where 
school children and others were in the daily habit of 
crossing and recrossing without objection on the part 
of the railroad company.’”’ While standing on the 
track at this point a gravel train backed on to her, and 
occasioned the injury complained of. The jury gave 
her a verdict, and the company prosecuted error to 
this court. The claim was made, in behalf of the com- 
pany, that the girl was a trespasser where she had no 
right to be, and by her own act put herself directly in 
the way of danger, and was therefore not entitled to 
recover. This court held otherwise; and in the 
opinion, Welch, J., refers with approval to the leading 
English case of Lynch v. Nurdin, 1Q. B.D. 29, which 
will be hereafter noticed, and after reviewing many 
cases, concludes as follows: ‘*The injury here was within 
the ordinary probable sequence of events, a result of 
defendant's negligence. It might reasonably have been 
anticipated. There was danger of its happening such 
as an Ordinary careful person might apprehend, and 
would be likely to apprehend, as a possible result of 
any relaxation of vigilance and care.’’ 

Quite like the foregoing case is Barry v. New York 
Cent. & H. R. R. Co., 92 N. Y. 289. This was an action 
to recover damages for killing a boy ten years of age, 
who at the time he was killed was crossing the rail- 
road track where there was no public way, but where 
the public had been, without objection on the part of 
the railroad company, accustomed to pass. In dispos- 
ing of the objection urged against the right of recovery 
in such case, because the boy was on the trackas a 
mere licensee, the court says: *‘ There canbe no doubt 








that the acquiescence of the company for 80 longs 
time in the crossing of the track by pedestrians 
amounted to a license and permission by defendant to 
all persons to eross the track at this point. These 
circumstancs imposed a duty upon the defendant, ip 
respect to persons using the crossing, to exercise 
reasonable care in the movements of its trains. & 
long as it permitted the public use, it was chargeable 
with knowledge of the danger to human life from 
operating its trains at that point, and was bound to 
such reasonable precaution in their management as 
ordinary prudence dictated, to protect wayfarers from 
injury. The ground of liability in this case is negli- 
gence, and the duty of the defendant to exercise 
reasonable care existed irrespective of the fact whether 
the plaintiff's intestate had a fixed legal right to crogs 
the track, or was there simply by the defendant’s per- 
mission. The circumstances known to the defendant 
required this, whether the plaintiff's intestate was 
there by right or by a mere license.”’ 

It is said however that the negligence in each of the 
cases just referred to was active negligence, or negli- 
gence by commission, and not merely passive negli- 
gence, or negligence by omission, and that they are 
therefore distinguishable from the case under consid- 
eration. It may frequently be the case that omissions 
are slighter degrees of negligence, and their connection 
with the injury notso clear or direct as acts of com- 
mission; but quite the contrary may be, and some- 
times is true. If the neglect be the proximate cause 
of the injury, it is of no consequence whether it be 
omission or commission. Some well-considered cases 
expressly discard the distinction, while others wholly 
ignore it. Among the former is Davis v. Chicago & 
N. W. R. Co., 58 Wis. 646; S. C., 46 Am. Rep. 667. It 
was there held if the public, with the knowledge and 
acquiescence of a railroad company, have been long 
accustomed to waik upon its track, that amounts toa 
license, although it is a statutory offense to walk upon 
a railroad track; and that the company was liable to 
ove who while so walking was injured by the negli- 
gent act or omission of its servants. The negligence 
complained of in that case consisted in leaving on the 
defendant’s track, unattended,an engine fired up,with 
water in the boiler, which exploded and injured the 
plaintiff, who was at the time walking on the defend- 
ant’s track. It appeared that for mauy years the pub- 
lic had been accustomed to pass along this part of the 
defendant’s roadway, to the knowledge of the defend- 
ant, and without objection from it. It was insistedin 
behalf of the company, that as to persons ou its premi- 
ses as mere licensees for their own purposes or con- 
venience, it owed no duty of active care or watchful- 
ness to protect them from injury, and that it was not 
liable for an injury resulting from omission merely; 
that while it might be liable for an injury directly 
caused by the negligent performance of an act, it was 
not liable for the negligent omission to do an act which 
results in theinjury to the same person. After review- 
ing many English and American cases, the court dis- 
poses of the question as follows: ‘‘ The cases do not 
sustain the claim that a railroad company owes no duty 
to care for the lives and limbs of those whom it per- 
mits to occupy its right-of-way for the purposes of 
passage, and can only be held responsible for their 
willful injury, or for injury which is the result of gross 
negligence on the part of its servants; nor do they 
sanction the theory, that although the company in such 
case may be liable when the injury is the direct result 
of the negligent act of commission, it will not be liable 
where the injury is the result of the negligent omis- 
sion of an act which in the exercise of due care the 
defendant ought to perform.” 

In Bransom’s Adm’r v. Labrot, 81 Ky. 688; S. C., 50 
Am. Rep, 193, the negligeuce complained of, like that 
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in this case, consisted in leaving the dangerous struc- 
ture on premises over which the public was accustomed 
to pass without objection, and it was there held that 
constituted gross negligence. The action was brought 
py Bransom, as administrator of his son, under a 
statute of Kentucky which provided that, ‘if the 
life of any person is lost or destroyed by the willful 
neglect of another person or persons, their agents or 
servants, the widow, heir, or personal representative 
shall have the right to sue and recover damages for the 
loss or destruction of the life aforesaid.’’ The petition 
to which a general demurrer was sustained by the 
lower court stated, in substance, that the defendants, 
being the owners of certain lumber, caused the same 


explosive substance. These tin boxes were called ex- 
ploders, and were used to explode dynamite in blow- 
ing up stumps. They were liable to explode by strik- 
ing them with any hard substance. The box contain- 
ing them was marked “ powder,’’ but the boy could 
not read. He took one out of the box, struck it with 
a stone, thus exploding it, whereby he was injured, 
and for this injury he sued. The negligence charged 
against the defendant was “the keeping of the explo- 
ders thus exposed, and in dangerous proximity to 
where persons were accustomed to pass, and where 
children like the plaintiff, without knowledge of the 
great peril to which they were exposed, might go to 
the open box, and hammer them.”” The defendant 





to be piled up on an uninclosed lot in their pds ion 
in the city of Frankfort; that the lumber was, by the 
gross and willful neglect of the defendants, so negli- 
gently piled up as to be dangerous; that for many 
years the public had been permitted to cross over said 
lot; and children were in the habit of playing on the 
same, all of which the defendant’s knew; and while 
the plaintiff's son was so upon the lot, part of the lum- 
ber fell upon and killed him. In the course of an ex- 
tended opinion the court, among other things, says: 
“Asa general rule, the owner of land may retain to 
himself the sole and exclusive use and occupation of 
it. But its individual use and enjoyment is subject to 
conditions and restrictions imposed for the public 
good,and from a reasonable and humane regard for 
the welfare and rights of others. Hence a party may 


be made liable forthe negligent use of his property 
whereby the person or property of another has been 
injured.”’ 

“I¢ isheld that a party is guilty of negligence in 
leaving any thing in a public place where he knows it 
to be probable .that some other person will unjus- 
tifiably set it in motion to the injury of a third person.” 


1 Add. Torts, 511. 

“Tt is a reasonable and necessary rule that a higher 
degree of care should be exercised toward a child, in- 
capable of using discretion commensurate with the 
perilsof his situation, than one of mature age and 
capacity. Hence conduct, which toward the general 
public might be up to the standard of due care, may be 
gross or willful negligence, when considered in refer- 
ence to children of tender age and immature experi- 
ence. While therefore the owner of lands is not 
bound to provide against remote or improbable injur- 
ies to children trespassing thereon, there is a class of 
cases which holds owners liable for injuries to children 
although trespassing at the time, when from the pecu- 
liar nature and open exposed position of the danger- 
ous defect or agent, the owner should reasonably 
anticipate such injury to flow therefrom as actually 
happened. In such case the question of negligence is 
for the jury. 1 Thomp. Neg. 304, 305. In this case the 
lumber pile was placed upon an open and unfenced 
lot that children had for years been in the habit of re- 
sorting to without objection or warning, and to which 
before the timber was placed there they could resort 
with safety. It was therefore the duty of the defend- 
ants, in placing their timber upon the lot, to do so in 
such manner as to make it reasonably safe and secure 
against injury to children coming there; and as ac- 
cording to the statements of the petition they failed 
to do so, a prima facie case is made, and the court erred 
in sustaining the demurrer.” 

A recent case, decided by the Supreme Court of 
Michigan, is quite like the one under discussion, both 
in the character of the negligence and the relation of 
the parties. A boy, eight years of age, wandered on 
the defendant’s lands, and into a shed there situate. 
In the shed was a box partly uncovered, in which were 
small tin boxes containing a powerful and sensitive 





fully maintained in the Circuit Court that the 
boy was a trespasser in going in or near the shed, or 
at best, was a mere licensee, and that the defendant 
owed him no duty. Judge Cooley, in the opinicn re- 
versing the Circuit Court says: ‘‘The moving about 
of the children upon the land where they were at 
liberty to go, while they were not actually employed, 
was as much an incident to their being there as is the 
loitering or playing of children outside the travelled 
part of the highway, as they go upon it to school or 
upon errands. Children, wherever they go, must be 
expected to act upon childish instincts and impulses; 
and others who are chargeable with a duty of care and 
caution toward them must calculate upon this, and 
take precautions accordingly. If they have exposed 
to the observation of children any thing which would 
be tempting to them, and which they in their imma- 
ture judgment might naturally suppose they were at 
liberty to handle or play with, they should expect that 
liberty to be taken. In this case a shed in whicha 
dangerous explosive was stored was left only partly 
inclosed, and its structure and location were such as 
naturally to invite the entrance of children, either to 
play or for shelter from sun orrain. Children were 
rightfully near it; there was nothing in its appearance 
to warn them off; it wasnot fastened against their 
entrance; and there was nothing about it to indicate 
that they would do injury or be injured by going there. 
The box containing the explosive seems to have had 
more the appearance of a box discarded as of no value, 
and with worthless refuse in it, than a box which it 
was of the very highest importance should be guarded 
with sedulous care. It was never firmly fastened, 
and the only warning upon it was a word writ- 
ten on the top board, which was not always kept 
on. A man of ordinary prudence, if told that so danger- 
ous an article was so carelessly stored, might well have 
deemed the statement incredible. We cannot, under 
these circumstances, say that the plaintiff's father was 
chargeable with fault in not suspecting the danger, and 
warning his children away from it; or that the child 
was blameworthy in acting upon the childish instincts 
and propensities which combined with the negligence 
of defendant’s servants to bring the danger upon him. 
A new trial must be ordered.’’ Powers v. Harlow, 53 
Mich. 507; S. ©.,51 Am. Rep. 154. 

The remarks of Judge Cooley apply in all their 
breadth and force to this case. If it be said that 
Powers v. Harlow, falls within that class of cases in 
which an invitation to go upon the premises was im- 
plied from the fact that there was an allurement or 
inducement to do so by reason of the attraction they 
afforded, the same may with equal, if not greater 
propriety, be said in this case, if the averments of 
plaintiff's amended petition beaccepted. The railroad 
track of the defendant, so open and exposed as to be 
subject to the habitual and daily use of the public, in- 
cluding children, to the knowledge of the defendant, 
and with its permission, was quite as inviting to child- 
ren, and likely to tempt them to wander and play upon 
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it, as a partly inclosed shed; and a torpedo lying ex- 
posed upon the track is no less attractive to them than 
oue in a partially covered box. 

It will be found by an examination of the cases in 
which consideration is given to this subject, that there 
is in reality no invitation; and it is implied from 
slight circumstances, and generally from the fact that 
children following their inclinations go upon and into 
exposed and frequented objects and places. In certain 
cases, known as “‘turn-table cases,”’ arising were rail- 
road companies had left, on uninclosed grounds, turn- 
tables unlocked or otherwise unsecured against being 
revolved, and children wandered onto them, and were 
injured, itis said the children had an implied invita- 
tion to go upon them, because their being attracted to 
them might have been reasonably expected. 

In Keffe v. Milwaukee & St. P. R. Co., 21 Minn. 207; 
8. C., 18 Am. Rep. 393, the syllabus is: “A railway 
turn-table, which was attractive, but dangerous, to 
children, was left exposed and unfastened in a public 
place, and many children were in the habit of going 
there to play. Held, that the railway company was 
liable for injury done by the turn-table, while being 
moved by other children, to a child seven years old; 
and the fact that the child was a trespasser did not re- 
lieve such company.” ‘To the same effect is Nagel v. 
Missouri Pac. R. Co, 75 Mo. 653; S. C., 32 Am. Rep. 
413; Sioux City & P. R. Co. v. Stowt, 17 Wall. 657, and 
many other cases. 

Indeed the *‘invitation’’ is implied from user alone. 
Thus in Graves v. Thomas, 9% Ind. 361; 8. C., 48 Am. 
Rep. 727, it is held, that where the owner of a city lot 
has for years suffered the public to cross it on foot, itis 
his duty, on making an excavation in the path fora 
building, to place a guard or warning; and he is liable 
to one who, in endeavoring to pass, is injured by reason 
of the absence thereof. 

And in Campbell v. Boyd, 88 N. C. 129; 8. C., 43 Am. 
Rep. 740, the court says: “It (the way) has in fact been 
thus used, and known to the defendant to be thus 
used, with his acquiescence; and under these circum- 
stances, it may be assumed to be an invitation to all 
who have occasion thus to use it.” 

And the observations of the court in Davis v. 
Chicago & N. W.R. Co., 58 Wis. 646; S. C., 46 Am. 
Rep. 667, are pertinent also to the subject: ‘‘In a case 
like the present, where the company knew that its 
right of way was constantly used, with its acquies- 
cence, by the public as a footway, its servants are 
charged with notice that it will be so used; and they 
cannot, without fault, proceed in a manner which 
must necessarily be dangerous to the persons so using 
the same. After permitting the public to useits road, 
they cannot run their road without regard to the fact 
that the public are so using it.”’ 

The decision in Corby v. Hill,4C. B. (N. S.) 556, is 
said to be placed upon the ground of an implied invi- 
tation. And it is noteworthy that Willes, J., suggest- 
ing the necessary averments ina declaration in such 
cases, wholly omits any mention of an invitation, im- 
plied or otherwise. The facts essential to a good 
declaration he says, are ‘“ that the plaintiff had license 
to goon the (private) road; that he was in conse- 
quence accustomed to, and likely to pass along it; that 
the defendant knew of that custom and probability; 
that the defendant negligently placed slates in such 
manner as to be likely to prove dangerous to persons 
driving along the road; and that plaintiff drove along 
the road and was injured.” 

In the late case of Heaven v. Pender, 11 Q. B. Div. 
503, it is said that a more accurate and satisfactory 
ground of recovery, embracing all cases of implied 
invitation, is to be found in the proposition that when- 
ever one person is by circumstances placed in sucha 
position with regard to another that every one of ordi- 





nary prudence would recognize, that if he did not use 
ordinary care and skill in his own conduct with re. 
gard to these circumstances, he might cause danger 
of injury to the person or property of the other, a 
duty arises to use ordinary care and skill to avoid 
such danger. 

However this may be, the phrase ‘‘ implied invita- 
tion,” in its real value and significance as derived from 
its application in the adjudged cases, imports knowl- 
edge by the defendant of the probable use by the 
plaintiff of the defendant’s property, so situated and 
conditioned as to be open to, and likely to be sub. 
jected to such use; and it may be concluded that 
while mere permission is not invitation, it may be im. 
plied from acquiescence by the owner in the accus- 
tomed use of his property by the public, so long in the 
same condition that it might reasonably be expected 
such use would be allowed by him to continue; or 
when he knowingly so exposes and leaves it to the use 
of children, without objection, that they, following 
their natural impulses, would be likely to go upon it; 
and in either case it is his duty to use such care, com- 
mensurate with the danger arising fram such use, as 
an ordinary prudent person would under the circum. 
stances. Hencewhere arailroad company has fora 
long time permitted the public, including children, to 
travel and pass habitually over its road, ata given 
point, without objection or hindrance, it should, in 
the operation of its trains and management of its road, 
so long as it acquiesces in such use, be held to antici- 
pate the continuance thereof; and is bound to exercise 
care accordingly, having due regard to such probable 
use, and proportioned to the probable danger to per- 
sons so using its road; and it is negligence for the ser- 
vants of such company to knowingly interpose any 
new danger without reasonable precaution against in- 
jury therefrom. 

It is therefore unimportant whether the defendant's 
liability, so far as this question of negligence is con- 
cerned, be placed upon the ground of implied invita- 
tion, or be referred to that other (and as is said more 
satisfactory and accurate) statement of the rule an- 
nounced in Heaven v. Pender, supra. Tested by either, 
the defendant, knowing of the probable use of its 
roadway by children, from the previous habitual use 
thereof by the public, long acquiesced in by the de- 
fendant, ought reasonably to have anticipated such use 
by the plaintiff and other children; and its servants, 
in placing and leaving the unexploded torpedo, an in- 
nocent looking, but highly dangerous and destructive 
article, where they might reasonably anticipate plain- 
tiff and other children would be likely to go and 
handle it, and be injured, thus placing a new and hid- 
den danger in their way, without notice or warning, 
failed to use such care as a person of ordinary pru- 
dence would and ought under the circumstances. 

If it be conceded, as the defendant claims, the boy 
Brown was a wrong-doer in going upon its track, and 
there picking up the torpedo, and could not, for that 
reason, recover for any injury done him, it by no 
means follows that the plaintiff is in no better situa- 
tion, and is likewise precluded. It is not to be in- 
ferred from the amended petition that the plaintiff 
was on the railroad track at the time the torpedo was 
left there, or when Brown picked it up, or when it ex- 
ploded, causing the injury. It does not appear the 
plaintiff was in fault, or where he might not lawfully 
be. Admitting Brown was on the track without right 
(was even a voluntary wrong-doer when he picked up 
the torpedo), if was so picked up by reason of its 
having been left exposed by defendant’s negligence, 
and where it might reasonably have anticipated it 
would be found and handled. It was exploded asa 
consequence of its being so found by an irresponsible 
agent, — at least one ignorant of the peril, or incapable 
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of comprehending its presence or imminence or exer- 
cising care, — and the plaintiff was merely attracted 
by curiosity to Brown, who took the torpedo off the 
track. It can hardly be said that any fault or neglect 
can be imputed to plaintiff; and is the defendant any 
the less liable to him because the wrong of Brown 
combined with the defendant’s negligence to cause the 
injury he has suffered? We apprehend not. Lane v. 
Atlantic Works, 111 Mass. 136. 

2. Having seen that the facts stated in the amended 
petition are sufficient to make a case of negligence on 
the part of the defendant’s servants, the next question 
is, wasthat negligence the proximate cause of the 
plaintiff's injury? The claim is that the casual con- 
nection between the injury and the negligent act is 
broken by the intervention of the boy Brown, and 
that his wrongful or careless act was the immediate 
cause of the injury to plaintiff. This does not seem 
to be much insisted upon. And indeed since the lead- 
ing case of Lynch v. Nurdin,1Q. B. Div. 29, there isan 
almost unbroken line of authorities to the effect that 
such intervening cause cannot affect the liability of 
the negligent party. This will be seen from a brief 
reference to some of the dicided cases. 

In Lynch v. Nurdin, supra, the defendant’s servant 
left his cart and horse half an hour in the open street, 
at the door of the bouse in which the servant re- 
mained during that period. The plaintiff, a child be- 
tween six and seven years old, and several other 
children, came up and began to play with the horse, 
and climb into the cart and out of it. While the plain- 
tiff was getting down from it, another boy made the 
horse move, in consequence of which the plaintiff fell, 
and the cart passed over his leg, breaking it. The 
plaintiff had a verdict. Lord Denman, C. J., in 
sustaining the verdict, says: ‘‘It is urged that the 
mischief was not produced by the mere negligence of 
the servant, but at most by that negligence in com- 
bination with two other active causes, the advance of 
the horse in consequence of his being excited by the 
other boy, and the plaintiffs improper conduct in 
mounting the cart, and so committing a trespass on 
the defendant’s chattel. On the formerof these two 
causes no great stress was laid, and [do not apprehend 
that it can be necessary to dwell upon it at any length; 
for if lam guilty of negligence in leaving any thing 
dangerous in a place where I knew it to be extremely 
probable that some other person will unjustifiably set 
it in motion to the injury of a third person, and if 
that injury should be so brought about, I presume that 
the sufferer might have redress by action against both 
or either of the two, but unquestionably against the 
first.” And this case also decides that the defendant 
was liable, although the negligence Was omission, and 
not commission, consisting merely in leaving the horse 
and cart unattended, and although the plaintiff, when 
injured, was a trespasser. Speaking on these subjects 
the courtsays: ‘‘If large parties of young children 
might reasonably be expected to resort to the spot, it 
would be hard to say that a case of gross negligence 
was not full established ;” and again: ‘‘Supposing 
the fact to be ascertained that the plaintiff merely in- 
dulged the natural instincts of achild in amusing him- 
self with the empty cart and deserted horse, though a 
trespasser, the defendant cannot be permitted to avail 
himself of that fact.’ 

In Illidge v. Goodwin, 5 Car. & P. 192, the defendant’s 
cart and horse were left standing in the street without 
any one attending them. A person came along and 
whipped the horse, which caused it to back the cart 
against the plaintiff's window. It was urged that the 
man who whipped the horse, and not the defendant, 
was liable. It was also contended that the bad man- 
agement of the plaintiff's shopman had contributed to 





the injury. But Tindal, C. J., ruled, that even if this 
were believed, it would not avail asa defense. “ If,’ 
he says, ‘‘a man chooses to leave a cart standing on 
the street, he will take the risk of any mischief that 
may be done.” , 

Clark v. Chambers, 3 Q. B. Div. 327, is another case 
directly in point on this question. The defendant, who 
was in the occupation of certain premises abutting on 
a private way, consisting of a carriage road and foot- 
way, had erected a barrier across the carriage way. 
Some persons, without defendant’s authority, removed 
a part of the barrier from the carriage way, and placed 
it across the footpath. The plaintiff, on a dark night, 
while passing upon the footpath, ran against the bar- 
rier, and was injured. In holding that the defendant 
was liable, notwithstanding the fact that the immedi- 
ate cause of the accident was the intervening act of 
the third party in removing the barrier to the foot- 
path from the carriage way, Lord Cockburn observed : 
‘On the part of the plaintiff it was contended, that as 
the act of the defendant in placing a dangerous instru- 
ment in the road had been the primary cause of the 
evil, by affording the occasion for its being removed 
and placed on the footpath, and so causing the injury 
to the plaintiff, he was responsible in law for the con- 
sequences.’’ Numerous authorities were cited in sup- 
port of this position. And after referring with ap- 
proval to Lynch v. Nurdin, supra, and Illidge v. Good- 
win, supra, and many other cases, Lord Cockburn 
concludes: ‘‘ It appears to us that a man who leaves in 
a public place along which persons, and among them 
cbildren, have to pass, a dangerous machine which 
may be fatal to any one who touches it, and without 
precaution against mischief, is not only guilty of neg- 
ligence, but of negligence of a very reprehensible char- 
acter, and not the less so because the imprudent and 
unauthorized act of another may be necessary to real- 
ize the mischief to which the negligence of the defend- 
ant has given occasion.” 

Lynch v. Nwrdin has been generally followed in this 
country. We deem it unnecessary however to refer 
to any of the American cases except Pastene v. Adams, 
49 Cal. 87, and Lane v. Atlantic Works, 111 Mass. 136. 
In the former, the defendants had negligently piled 
lumber, and left it in an unsafe condition. Plaintiff 
was standing near it, and another person negligently 
drove against it, causing it to fall on plaintiff, whereby 
he wasinjured. It was contended that the defendants’ 
negligence was only the remote, while the driver’s was 
the immediate cause of the injury, and therefore the 
defendant was not liable. But it was held by the court, 
that ‘‘if the timbers were negligently piled by defend- 
ants, the negligence continued until they were thrown 
down, and (concurring with the action of the driver) 
was a direct and proximate cause of the injury sus- 
tained by plaintiff.” 

In the latter case (Lane v. Atlantic Works), the de- 
fendant carelessly left a truck loaded with iron ona 
public street in Boston. The iron was so negligently 
placed on the truck that it would easily fall off. The 
plaintiff, a boy seven years old, was walking along the 
street, when he was called by a boy twelve years old to 
come over and see him move the truck. The plaintiff 
went over, and stood near the truck while the other 
boy was attempting to moveit. In consequence of the 
motion thus given the truck by the other boy, the iron 
rolled off, and injured the plaintiff's legs. Colt, J., in 
the opinion of the court, disposes of the question now 
under consideration as follows: ‘‘In actions of this de- 
scription the defendant is liable for the natural and 
probable consequence of his negligent act or omission. 
The injury must be the direct result of the misconduct 
charged. But it will not be considered too remote if 
according to the usual experience of mankind the re- 
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sult ought to have been apprehended. The act of a 
third person intervening and contributing a condition 
necessary to the injurious effect of the original negli- 
geuce will not excuse the first wrong-doer, if such act 
ought to have bee: foreseen. The original negligence 
still remains a culpable and direct cause of the injury. 
The test is to be found in the probable injurious con- 
sequences, which were to be anticipated, not in the 
number of consequent events and agencies which 
might arise.’’ In that case it was held immaterial 
whether the act of the boy in moving the truck, and 
thus causing the iron to fall upon the plaintiff, was 
mere negligence or voluntary wrong-doing. And see 
Nagel v. Missouri Pac. R. Co., 75 Mo. 653; 8. C., 42 Am. 
Rep. 418; Binford v. Johnston, 82 Ind. 426; S. C., 42 
Am. Rep. 508; Whart. Neg. 85. 

In this case the plaintiff, when injured, was free from 
tault, and where he might lawfully be. He was not 
instrumental in any way in bringing about the disas- 
ter, nor chargeable with Brown’s conduct or agency 
therein. The defendant, by its negligent act and 
omission, in placing and leaving the torpedo where it 
was found and picked up by Brown, rendered the 
plaintiff's injury possible and probable; and the dan- 
ger of injuries resulting from some one picking up 
and handling an instrument of the kind described in 
plaintiff's amended petition, left upon the defendant’s 
track at the place and under the circumstances therein 
stated, would have been reasonably anticipated by a 
person of ordinary care and prudence. The act of 
Brown therefore was but a contributing condition 
which defendant’s servants ought to have anticipated 
as a probable consequence of their negligent act or 
omission, while their negligence remained the culpable 
and direct cause of the injury suffered by plaint- 
iff. 

3. It remains to be considered whether, from the 
statements of the amended petition, the acts and con- 
duct of the defendant’s agents and servants, constitut- 
ing the negligence therein charged, were so within the 
scope of their employment as to make the defendant 
liable for the injuries thereby done to the plaintiff. It 
is claimed they were not, because it is alleged that the 
torpedoes were wantonly placed upon the defendant’s 
track by its servants when and where there was no 
necessity for occasion for their use. It appears from 
the pleading “ that the defendant, in using and operat- 
ing its roads and trains,’’ carried these torpedoes on 
its trains to be used by its servants in the management 
and operation of its trains; that the defeudant’s ser- 
vants, then engaged in the management of one of de- 
fendant’s trains having torpedoes upon it, took these 
torpedoes from the train, and while so in the control 
and management of the train, wantonly placed them 
on the track; ‘that defendant so carelessly and neg- 
ligently conducted itself in the management of its said 
train of cars that it carelessly failed to explode and 
destroy all of the torpedoes, but negligently left one 
exposed and unexploded on its track,” etc. 

The railroad company, having intrusted to its ser- 
vants the control and management of its train of cars, 
and the custody of these dangerous explosive articles 
to be used by them on its road, in the operation and 
management of the train, necessarily confided to some 
extent in the judgment and discretion of the servants 
in their use. The authority to the servants was to use 
the torpedoes on the road in the management of the 
train. The real ground for claiming that the defend- 
ant is not liable is that they were used at a time and 
in a manner not within their instructions or authority. 
But the defendant must be held to have taken upon 
itself the risk of errors of judgment ou the part of the 
servants, and in the exercise of the discretion confided 
to them; and to be liable for their misjudgment and 





abuse of discretiou in the use of them. Nor does the 
fact that the conduct of the servants, constituting the 
negligence complained of, was a violation of their duty 
to the defendant, or was needless, reckless or wauton, 
exonerate the defendant. A master does not ordi- 
narily authorize or expect negligence in the servant. 
Reasonable care and fidelity in his employment is a 
part of the servant's engagement; and every act of 
negligence on his part is in some sense a violatiou of 
his duty to the master, and a deviation from his au- 
thority. 

The case of Hoffman v. New York Cent. & H. R. R, 
Co., 87 N. Y. 25; 8. C., 41 Am. Rep. 397, so accords with 
our views on this subject that we forbear any extended 
review of the numerous other cases sustaining them. 
In that case the plaintiff, a boy eight years of age, 
jumped on the steps of a car in a passenger train upon 
the defendant’s road, and sat down upon the platform 
of the car. He was kicked from the car by the con- 
ductor or brakeman while the car was running ata 
speed of about ten miles an hour, and was injured. 
By the regulations of the defendant, in force at the 
time, the conductor had charge of the train, and was 
responsible for its safe and proper management; and 
brakemen and other servants thereon were subject to 
his orders. He was authorized to remove from the 
cars persons who should refuse to pay their fare, or 
were drunk, riotous or unruly; but must be governed 
by the provisions of thelaw insodoing. The law then 
in force provided that *‘if any passenger shall refuse 
to pay his fare it shall be lawful for the conductor to 
put him and his baggage out of the car, using no un- 
necessary force, at any usual stopping-place, or near 
any dwellings, on stopping the train.’’ It was held 
that the defendant was liable, und, in the opinion of 
the court, Andrews, C. J., says: ‘‘ Assuming the case 
made by the plaintiff, the act [of kicking him from the 
car] was flagrant, reckless and illegal; but the point is, 
was it within the scope of the employment? The re- 
moval of trespassers from the cars was, as we hold, 
within the implied authority of the defendant’s ser- 
vants on its train. The fact that they acted illegally 
in removing the plaintiff while the train was in motion 
does not exonerate the defendant. * * * Nodoubt 
the kicking of the boy off the car was not only a wrong 
to the plaintiff, but was a violation of the duty which 
the train servants owed to the defendant to exercise 
proper care in executing the authority confided to 
them; but in most cases where the master has been 
held liable for the acts of the servant, the tortious act 
was a breach of the servant’s duty. In this case au- 
thority to remove the plaintiff from the cars was vested 
in the defendant’s servants. The wrong consisted in 
the time and mode of exercising it. For this the de- 
fendant is responsible, unless the brakeman used his 
authority as a mere cover for accomplishing an inde- 
pendent and wrongful purpose of his own.” 

So it may be said in this case that at most it appears 
that the defendant’s servants, while acting in its bus- 
iness and within the scope of their employment, devi- 
ated from the line of their duty to the defendant, and 
disobeyed its instructions. In so deviating, while they 
may have disregarded their instructions, they were 
still doing their employer’s work, though not accord- 
ing to their instructions. And see Quinn v. Power, 87 
N. Y. 535; S. C., 41 Am. Rep. 392. 

We are therefore of opinion that the plaintiff's 
amended petition states a cause of action, and that 
the demurrer should have been overruled. The judg- 
ments of the District and Common Pleas Courts are 
reversed, and the cause remanded to the Common 
Pleas Court, with instructions to overrule the demur- 
rer, and for further proceedings. [See 34 Alb. L. Jour. 
199; 35 id. 115, 188. Ep.) 
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FERRY — RIGHTSIN NEW YORK HARBOR. 
NEW YORK COURT OF APPEALS, 
JUNE 7, 1887. 


MAYOR, ETC., OF NEW YORK V. STARIN. 


If the proprietor of a ferry also carries on the business of 
transporting merchandise, without the presence of the 
owner, he is bound by the obligations of a common car- 
rier as to such property, including the obligation to carry 
all merchandise delivered to him. 

The right to run a public ferry for tolls is dependent upon a 
license from the sovereign, and an invasion of such right 
gives the rightful owner thereof a right of action for 
damages, and is also restrainable by injunction. 

The Montgomerie charter of 1730, § 15, conferred upon the city 
of New York not only the political right to establish and 
regulate ferries to and from all parts of Manhattan Island, 
but the property in all such ferry franchises; and the 
phrase “‘ the opposite shore all around the same island,” 
in said section, includes the shores of Staten Island, as 
wellas those of Long island or New Jersey. Subsequent 
legislation has not deprived the city of its exclusive right 
of property in the ferry franchises between it and Staten 
Island, or its right to establish, control, and receive the 
revenue of all ferries between the two places. 

The rule of the common law that all gratuitous grants by the 
sovereign of exclusive privileges and franchises are to be 
strictly construed against the grantee, and in favor of the 
government or the public, is not fully applicable to the 
grant ofa ferry franchise, which is never without con- 
sideration, for itimposes upon the grantee the obligation 
of maintaining a ferry suitable for the public convenience. 

Where the language of a grant is ambiguous, resort may be 
had to the practical interpretation given to the grant by 
the subsequent acts and conduct of the parties in refer- 
ence thereto; but this rule does not apply to the con- 
struction of grants of franchises to run ferries between 
New York city and Staten Island, made from time to 
time. since the date of the Montgomerie charter, there 
being nothing in the contemporaneous or subsequent 
treatment of these ferries by the city, or in the practical 
construction of the grant contained in said charter, as 
evidenced by the acts of the city, or of the sovereign, 
which in any way can limit the fair import of the language 
contained in the grant. 

Usurpers of a ferry franchise held under lease from the city 
cannot assail the vaiidity of the lease. As against such 
persons, it is enough that ferries are in fact established 
and operated; the duty of the city, as owner of the fran- 
chise, being thus discharged. 

Where the usurper of a ferry franchise conducts, in con- 
nection with the ferry business, a carrying trade under a 
coasting license, a judgment restraining it from trans- 
porting property merely as freight, not accompanied by 
the owner, as well as restraining the further operation of 
the ferry, is too broad. 


PN sage from General Term, First Department. 
This action was commenced to restrain the defend- 
ants from maintaining and operating a ferry between 
the city of New York and Staten Island. The plain- 
tiffs allege in their complaint, that under what is 
called the ‘‘ Montgomerie Charter,” the city of New 
York has the exclusive ownership of the ferry fran- 
chises between it and Staten Island, and the exclusive 
right to establish and regulate the ferries,with power to 
let, sell, or otherwise dispose of them; that in violation 
ofits rights, the defendants were operating a ferry 
between New York and Staten Island, and that they 
thus intercepted and unlawfully appropriated profits, 
rents, and ferriage fees which belonged to it; that be- 
fore the commencement of the action, it had duly 
established a ferry between it and Staten Island, which 
it had leased to the Staten Island Rapid Transit Rail- 





road Company fora term of years expiring on the first 
day of May, 1893, and that under and in consideration 
of such lease it received from the railroad company an 
annual rent of $10,000 for wharf privileges, together 
with 144% per centum of the gross receipts of the ferry 
franchise; that by reason of the unlawful operation 
of the ferry by the defendants, the revenues and prof- 
its of the ferry established and leased by it were seri- 
ously diminished; and that unless the defendants 
were restrained from their unlawful operation of the 
ferry, it would suffer great damage and injury; and 
the plaintiffs prayed judgment that the defendants, 
and each and every of them, and their agents and ser- 
vants, be restrained by the order and injunction of the 
court from operating a ferry between the city and 
Staten Island, and that an account might be taken of 
the damages suffered by the city by reason of the un- 
lawful operation of the ferry by the defendants. Be- 
sides other matters and defenses alleged, in their 
several answers the defendants put in issue the claim 
of the city of the exclusive ownership of the ferry 
franchise between it and Staten Island, and its exclu- 
sive right to lease the ferries, and denied that they 
were operating any ferry, and alleged that they were 
engaged in the transportation of goods, merchandise, 
and passengers upon the public waters between Staten 
Island and New York, with steam-boats duly enrolled 
and licensed under the laws of the United States for 
carrying on a coasting trade. 

The issues thus framed were brought to trial ata 
Special Term of the Supreme Court, which decided 
the casein favor of the plaintiffs as against the Inde- 
pendent Steam-Boat Company, and dismissed the 
complaint as to the other defendants. A judgment 
was entered against the Independent Steam-Boat 
Company perpetually restraining it from operating 
any ferry between the city and Staten Island, and ad- 
judging that it should pay to the city, for the damages 
caused to it for its unlawful acts, the sum of $388.75, 
besides the costs of the action. From the judgment 
entered upon the decision of the Special Term against 
it, the Independent Steam-Boat Company appealed to 
the General Term, and the plaintiffs appealed from so 
much of the judgment as was adverse to them, and the 
General Term affirmed the judgment. Then the plain- 
tiffs and the Independent Steam-Boat Company both 
appealed to this court. 

Noah Davis, James McNamee and Adolph L. Pin- 
coffs, for appellants. 

James C. Carter and W. W. MacFarland, for re- 
spondents. 


EArt, J. In the consideration of this case it is im- 
portant first to determine what a ferry is. Ina gen- 
eral sense, it isa highway over narrow waters. In2 
Washb. on Real Prop. (3d ed.) 269, it is said: 
‘* Ferries — that is, rights of carrying passengers across 
streams or bodies of water or arms of the sea, from one 
point to another, for a compensation paid by way of a 
toll, are by common law deemed to be franchises, 
and cannot in England be set up without the king’s 
license, and in this country without a grant of the 
Legislature as representing the sovereign power, and 
do not belong to the riparian proprietor of the soil.” 
A ferry franchise is property, an incorporeal heredita- 
ment, and as sacred as other property, Conway v. 
Taylor’s Ex’r,1 Black, 603; and the right toa ferry 
does not depend upon the right to or the property in 
the waters over which it passes, or in the soil under 
the water, or upon the shore at either end of the ferry. 
In re Fay, 15 Pick. 248, 253. A ferry is a continuation 
of the highway from one side of the water over which 
it passes to the other, and is for the transportation of 
passengers or of travellers, with their teams and 
vehicles, and such other property as they may carry 
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or have with them. Broadnux vy. Baker, 94 N. C. 675. 
In a strictly ferry business, property is always trans- 
ported only with the owner or custodian thereof; and 
ferry-men who do nothing but a ferry business, and 
have nothing but a ferry franchise, are bound to trans- 
port no other property; and in the transportation of 
persons with their property, they are not under the 
obligations of a common carrier, but are bound only 
to due care and diligence. Wyckoff v. Queens Co. 
Ferry Co., 52 N. Y. 32. But they may combine, and 
usually do combine, with the ferry business the busi- 
ness of a common carrier, carrying freight and mer- 
chandise without the presence of the owneror cus- 
todian, like other carriers engaged in the transporta- 
tion of such freight; and as to such freight, they are 
under the duties and obligations of a common carrier. 
As ferry-men they are undera public duty to trans- 
port, with suitable care and diligence, all persons with 
or without their vehicles and other property; and as 
common carriers it is their duty to carry all freight and 
merchandise delivered to them. 

No one has the right to set ups public ferry, and 
charge tolls for the transportation of persons and prop- 
erty, without the license of the sovereign; and at 
common law itis believed that one so doivg was guilty 
of acrime, and he could be proceeded against by writ 
of quo warranto; and so by our Penal Code, it is 
enacted that ‘‘a person who maintains a ferry for 
profit or hire upon any waters within this State, with- 
out authority of law, is punishable by a fine not 
exceeding $25 for each time of crossing or running 
such ferry.’’ § 416. And any person who invades 
the franchise of another by runninga ferry is liable 
to any damage he causes such other person, and 
may be restrained bythe judgment of a competent 
court. The owner of a ferry franchise is bound to 
exercise his franchise for the public convenience; and 
if he fails to dd so his franchise may be forfeited by 
the sovereign for non-user, and at common law he 
could be indicted. If he fails to establish and main- 
tain a ferry, he could not in a civilaction restrain any 
other person from operating the ferry, or recover any 
but nominal damages for his so doing. No court would 
restrain the operation of a ferry which was demanded 
by the public convenience, simply because the fran- 
chise belonged to another who neglected or refused to 
use it. So alsoif the owner of an exclusive ferry fran- 
chise does not establish sufficient accommodations for 
the public, he may be proceeded against by the sover- 
eign, and compelled to discharge his public duties, or 
his franchise may be forfeited. Itis therefore undis- 
puted that if the plaintiffs have the ferry franchise 
which they claim, and the defendant the Independent 
Steam-Boat Company had established and was en- 
gaged in operatinga ferry between New York and 
Staten Island, then this judgment was right, and 
ought to be affirmed. 

Manhattan Island, afterward the city of New York, 
is an island formed by the Hudson river on the one 
side, and Spuyten Duyvel creek and the Harlem and 
East rivers on the other sides; and Staten Island isin 
the waters south of New York, the nearest point of 
which is about five miles from Manhattan Island. It 
is about fourteen miles in length, eight miles in width 
at its widest point, and contains about fifty square 
miles. 

The first charter of the city of New York was gran- 
ted by Governor Nicolls, on the twelfth of June, 1665, 
but it contained nothing on the subject of ferries. On 
the twenty-seventh of April, 1686, Thomas Dongan, 
lieutenant-governor of New York, under King James 
Il, gave to the city of New York, what is known as 
the ** Dongan Charter,”’ granting a ferry which had be- 
fore been established, now known as “ Fulton Ferry,” 
from New York city to Long Island, defining the 





boundaries and jurisdiction of the city, and granting 
full power ‘‘ to establish, appoint, order and direct tho 
establishing, making, laying out, ordering, amending 
and repairing of all streets, lanes, alleys, highways, 
water-courses, ferry and bridges in and throughout the 
said city of New York and Manhattan’s Island.”” On 
the twenty-third of January, 1708, Cornelius Seber- 
ingh, of Nassau, now Long Island, presented to Vig- 
count Cornbury, governor of the provinces of New 
York and New Jersey, a petition, indorsed by many 
citizens, for letters-patent for another ferry between 
the city and Nassau Island to the south of Fulton 
ferry. On the fifth of February, 1708, the mayor, 
aldermen and commonalty of the city of New York pre- 
sented their petition to Governor Cornbury protesting 
against the grant of any ferry as prayed for by Seber- 
ingh, on the ground that the ferry between the city and 
Nassau Island had been theretofore granted to them 
by the crown and was now their property, and that to 
grant the petition of Seberingh would destroy their 
ancient ferry, and remove the chief income and sup- 
port of the corporation. This petition led to the re- 
fusal of Seberingh’s request, and a petition of the city, 
presented April 8, 1708, effected the granting of what is 
known as the “ Cornbury Charter,’’ dated April 19, 
1708. That charter was asked for and granted upon 
the theory previously expressed ina petition by the 
mayor, aldermen and commonalty to Governor Corn- 
bury in 1702, that the Dongan charter gave only one 
ferry which extended beyond the limits and jurisdic- 
tion of the city, viz., the one now called “ Fulton 
Ferry; ’’ and the Cornbury charter therefore extended 
that grant so as to include the land under water to 
high-water mark onthe Nassau Island side as far 
south as Red Hook, and the right to establish other 
ferries between the shores of Manhattan and Nassau 
Islands as far south as that point. On the sixth of 
November, 1712, the petition of John Dove and John 
Bellue, of Richmond county, which embraced Staten 
Island, to Robert Hunter, governor of the provinces of 
New York and New Jersey, praying for a license to 
the end that they might not be molested in operating 
their ferry from Sand Bay, on the eastermost part of 
Richmond county, to New York city, Long Island, 
and other adjacent places, was read in the governor's 
council. It is apparent that the ferry was already in 
operation. On April] 2, 1713, Governor Hunter directed 
the preparation of letters-patent to the petitioners for 
a ferry as prayed for, between Staten Island and New 
York city, and Staten Islaud and Long Island, for a 
term of twenty years; and on that day such letters- 
patent, with the right to receive ferriage fees, were 
accordingly granted to Dove and Bellue. 

In 1730 the mayor, aldermen and commonalty of the 
city of New York petitioned John Montgomerie, gov- 
ernor of the provinces of New York and New Jersey, 
for a new charter confirming and adding to their rights 
and privileges. In their petition they represented that 
the city ‘‘ had grown large and populous, and had a fair 
prospect of a numerous accession of inhabitants;” 
and among other things, they prayed that “the cor- 
poration aforesaid may have the sole power and 
authority of appointing ferries around this island, with 
the profits, benefits, and advantages arising therefrom, 
with such fees as shall be regulated by act of Assem- 
bly.’’ Thereafter the governor’s council agreed that 
the petition as presented should be granted, with some 
modifications. The petition as to the ferries was 
agreed to, exceptthat the fees of ferriage should be 
appointed by the governor and council, or by act of 
Assembly. Thereupon Governor Montgomerie direc- 
ted his majesty’s attorney-general for the province of 
New York to prepare a patent fora charter to the city 
pursuant to the petition, and the report of the council 
thereon made, and allowed and approved by the gov- 
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ernor. Thereafter, in the same year, the letters-pat- 
ent called the ‘‘ Moutgomerie Charter’? was executed 
under the great seal of the province of New York, and 
delivered to the city of New York. That charter, 
among other things, contained in section 15 the fol- 
lowing provision: ‘‘And we do further, for us, our 
heirsand successors, give, grant, and confirm unto the 
mayor, aldermen and commonalty of the said city of 
New York, their successors forever, that the common 
council of the said city for the time being, or the 
major part of them (but forno other person or persons 
whomsoever without the consent, grant, or license of 
the said common council of the said city for the time 
being, or the major part of them), from time to time, 
and at all times hereafter, shall and may bave the sole, 
full, and whole powerand authority of settling, ap- 
pointing, establishing, ordering and directing, and 
shall and may settle, appoint, establish, order, and 
direct, such and so many ferries around Mauhattan’s 
Island, alias New York Island, for the carrying and 
transporting people, horses, cattle, goods, and chattels 
from the said island of Manhattan’s to Nassau Island, 
and from thence back to Manhattan's; and also from 
the said island Manhattan’s to any of the opposite 
shores all around thesame island, in such and so many 
places as the said common council, or the major part 
of them, shall think fit, who have hereby likewise 
full power to let, set, or otherwise dispose of, all or 
any of such ferries to any person or persons whom- 
soever; and the rents, issues, profits, ferriages, fees, 
and other advantages arising and accruing from all 


and every such ferries, we do hereby fully and freely, 
for us, our heirs and successors, give and grant unto. 


the mayor, aldermen and commonalty of the city of 
New York, aforesaid and their successors forever, to 


have, take, hold and enjoy the same to their own use,,. 


without being accountable to us, our heirs or succes- 
sors, for the same, or any part thereof.”’ 

The sovereign was competent to grant, and the city 
to receive, the ferry franchise. Such a franchise is 
property, and the sovereign power is just as able to 
make an irrevocable grant of it as of any other prop- 
erty. Ifit can grant a ferry franchise for a term of 
years, it can do so forever. By so doing it does not 
part with any political or governmental function. It 
still may regulate the conduct of the ferry for the 
public good, and control the tolls to be charged; and 
itcan resume the proprietary right in the franchise 
only by exercising the right of eminent domain, or by 
forfeiture enforced through regular judicial proceed- 
ings. By this grant the city did not merely receive 
the political right to establish and regulate ferries, but 
it received the property in the ferry franchise as it 
received the other property granted to it by its various 
charters; and we do not find any evidence in the 
record that what it so received it has ever lost or been 
deprived of. 

The principal point to be determined in this case is 
the meaning of the words contained in the fifteenth 
section, “‘the opposite shore all around the same 
island,” the contention of the defendants being that 
the shores of Staten Island are not opposite shores 
within the meaning of the grant. At the date of the 
Montgomerie charter, Staten Island contained about 
1,300 inhabitants, and the city of New York about 
8,000. New York was then a growing and enterprising 
city, with a brilliant future before it, and there was 
no other organized community of any considerable im- 
portance in its vicinity. It was an island to be reached 
only by crossing the waters which surrounded it. The 
ferry which it already owned to Long Island yielded 
a large share of the revenue needed forthe expenses 
ofthe city government. There had been other ap- 
plications by individuals for ferry franchises which 
might and probably would interfere with the revenues 





which the city was then receiving, and which might 
divert revenues which were needed by the city, or 
might come to it, for its municipal expenses, if it 
owned and could control all the ferry franchises 
around the city. There was just as much reason for 
bestowing upon the city all the ferry franchises around 
it asthe ferry franchises to Long Island. There was 
no reason whatever, while conferring upon it all the 
other ferry franchises, for excepting those between it 
and Staten Island. A ferry was already in existence 
between it and that island, and hence the ferry fran- 
chises between it and that island could not have 
escaped the attention of those who asked for and who 
made the grant. In its petition the corporation prayed 
for the exclusive ferry franchises ‘‘ around the island.”’ 
The minutes of the governor’s council show that the 
language of the petition was carefully scrutinized, and 
they recommended that the exclusive ferry franchises 
“arouud the island,’’ without any limitation or 
qualification, should be granted. The governor ap- 
proved of the action of the council, and ordered the 
atturney-general to prepare a grant in pursuance 
thereof. There is no indication whatever that he in- 
tended to make any change in what the council had 
thus agreed to and recommended; and the inference 
is that the attorney-general, having no independent 
authority of his own to vary or limit the terms of the 
proposed grant, meant to embody in the grant or 
charter what the governor and council had agreed to. 
He was ordered to prepare a charter giving to the city 
the exclusive ferry franchises all ‘‘ around the island,” 
and we must suppose he intended to obey that order, 
and that the language which he used was intended to 
embrace the ferry franchises al] around the city. The 
language used indicates a plain intention to grant such 
ferry franchises, and because under the Dongan 
charter, the city had the right ‘‘to establish ferries 
and bridges in and throughont the said city of New 
York and Manhattan’s Island,” the words ‘“ op- 
posite shores ” may have been inserted to distinguish 
the ferries granted under the Montgomerie charter 
from those previously granted under the Dongan 
charter. The language as to the ferries in the Dongan 
charter was not without meaning, as there was at that 
time upon Manhattan Island a body of water two 
miles in circumference, and fifty feet deep, having its 
outlet inthe Hudson river, covering land where the 
commerce of a continent now ebbs and flows. But 
ferries, in a broad and general sense, always run across 
narrow waters between opposite shores. A highway 
comes to the water on oue side, and crosses by a ferry 
to the other side, which according to the common and 
ordinary use of language, may be called the opposite 
side. Thus from whatever point a ferry could be 
operated to or from the city, it would be from one side 
of the water to the opposite shore on the other side. The 
persons who were concerned with this grant of ferry 
franchises did not intend to limit the right of the city 
to ferries from some point in the city to a point 
diametrically opposite. They were concerned with a 
grant for all time, and the plain purpose was to secure 
to the city all the ferry franchises to and from it. 
Our construction of the fifteenth section of the char- 
ter as to ferries is made still clearer by a refenence to 
the language of section 37. That is the section in 
which property rights are expressly granted to the 
city. It grants the city hall and jail, market-houses, the 
great dock, crane-wharf, sewer, powder-house, “and 
the ferry and ferries on both sides of the East river, 
and all the ferries now and hereafter to be established 
all around the island of Manhattan’s, and the manage- 
ment and rule of and all fees, ferriages, and perquisites 
to the same, or any part thereof, belonging or to 
belong; and also the ferry-house on Nassau Island, 
with the barns, stables, pens, or pounds and lot of 
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ground thereto belonging, and also all the grounds, 
soil, and land between high- water and low-water mark 
on the said island of Nassau, from the east side of the 
place called Wallaboute to the west side of Red Hook; 
and also to make laws and rules for the governing and 
well ordering of all the ferries now erected or estab- 
lished, or hereafter to be erected or established, around 
the said island of Manhattan’s.”” Whatever doubt 
there might be as to the meaning of section 15 read 
alone, it is removed when its language is considered 
in connection with the language of section 37, in which 
there is no limitation of ferry franchises to opposite 
shores, but in which such franchises are granted ail 
around the island. We are therefore of opinion that 
it is reasonably certain, taking into consideration the 
topographical situation of the city, all the circum- 
stances attending the grant, the language used in the 
various documents, the two sections of the charter, 
and the purpose apparently sought to be accomplished, 
that the intention was that the city should have the 
exclusive ferry franchises all around the city, includ- 
ing the ferry franchises between it and Staten Island. 

We donot fail to recognize the rule of the common 
law which requires that all gratuitous grants by the 
sovereign of exclusive privilegesand franchises should 
be strictly construed, and that any ambiguity in such 
grants must operate against the grantee, and in favor 
of the sovereign or the public. Langdon v. Mayor, 93 
N. Y. 129; Mayor v. Broadway, etc., R. Co., 97 id. 275. 
But this common-law rule in its strictness is not fully 
applicable to the grant of a ferry franchise, because 
that is never without consideration; for it imposes 
upon the grantee the obligation to maintain a ferry 
with suitable accommodations for the convenience of 
the public, Hussey v. Field, Gale, 175; Letton v. Good- 
den, 14 L. T. Rep. (N.S.) 298, and for the further reason 
that the charter itself enjoins that it shallin all things 
‘*be construed, taken and expounded most benignly 
and in favor of, and for the most and greatest advan- 
tage, profit, and benefit of, the said mayor, common- 
alty, andthe city of New York.” The question is, 
what did the sovereign which owned these franchises, 
and had the right to grant them, mean by the lan- 
guage used? Andso far as there is any ambiguity in 
that language, the injunction of the sovereign is that 
it shall be construed most benignly and favorably to 
the city. 

But while there is scarcely a doubt as to the meaning 
of the language used, yet that meaning is not so abso- 
lutely certain that there is not room for construction. 
The defendants therefore claim that to ascertain the 
meaning of the language, and the extent and operation 
of the grant, resort may be had to the practical inter- 
pretation given to the grant by the subsequent acts and 
conduct of the parties in reference thereto. People v. 
Mauran, 5 Denio, 389; Goodyear v. Cary, ‘4 Blatchf. 
271; Smith v. People, 47 N. Y. 339; Easton v. Pickers- 
gill, 55 id. 315; Knapp v. Warner, 57 id. 668; Power v. 
Village of Athens, 99 id. 601; Duke of Beaufort v. May- 
or, ete., of Swansea, 3 Exch. 413; Hastings vy. Ivall, L. 
R. 19 Eq. 578; Canazos v. Trevino, 6 Wall. 785; Drum- 
mond v. Altorney General, 2 H. L. Cas. 837; Mayor v. 
Hart, 9% N. Y. 451. If the practical construction of 
the charter by the parties interested, as evidenced by 
their acts, as to the ferry franchises granted thereby, 
bad been uniform, it would have been entitled to great, 
if not controlling, weight; but if that construction has 
not been uniform, and if the acts of the parties inter- 
ested indicate conflicting views, and speak an uncer- 
tain language, and thus simply raise doubts, then they 
furnish no aid whatever, and throw no light upon our 
researches into the meaning of the provisions of the 
charter. 

It is to be noticed, in the first place, that no one ever 
expressly disputed the exclusive right of the city to 





these ferry franchises prior to 1878, when the defend. 
ant Starin first disputed it. The fact that the city at 
any time asserted its exclusive right to these ferry 
franchises is of far greater significance than the fact 
that on one or many occasions it failed to assert or 
enforce its right. The city might on many occasions, 
from favoritism, corruption, or inattention on the part 
of its officers. or because the ferry franchises were not 
sufficiently valuable to receive attention, omit to assert 
and enforce its rights. But omission to assert its 
rights, or passive submission to the invasion thereof, 
can have but little bearing in the construction of thig 
grant. When however the city from time to time 
asserted and exercised its right, claiming the exclusive 
franchise, such acts show beyond question how the city 
understood its rights under the charter. One or more 
ferries between New York and Staten Island were 
in operation at the date of the Montgomerie charter. 
On the twenty-fourth of November, 1747, one De Hart, 
of Staten Island, presented a petition, not to the city, 
but to the governor of the colony of New York, under 
the crown, stating that he had been actually engaged 
in conducting a ferry from Staten Island to New York, 
and that other residents of Staten Island had threat- 
ened to set up other ferries, to the injury of his ferry, 
and praying his majesty’s letters-patent to erect his 
ferry into a public ferry, and also a grant of certain 
vacant and unpatented land between high and low- 
water mark. At that time Chief Justice De Lancey, 
who is supposed to have been chiefly instrumental in 
procuring for the city the Montgomerie charter, and 
Edward Holland, the mayor of the city, were members 
of the governor’s council. <A petition and caveat in 
opposition to the petition of De Hart by owners of 
property on Staten Island, and by persons who had 
been used to carry travellers from that island to the 
city, was presented to the governor. On the seventh 
of December, 1748, one Solomon Comes, who had pur- 
chased De Hart’s farm and water front, and who had 
kept up the transportation business between that point 
and the city, renewed De Hart’s petition to the gov- 
ernor, asking however not only the ferry franchise, 
but also the land between high and low-water mark 
for one mile on each side of his water front. The pe- 
titioner and the parties opposed were heard by coun- 
sel on several different days before the governor’s coun- 
cil; and after a full hearing, the council advised the 
governor to grant the petition, and on the fourteenth 
of August, 1749, his majesty’s letters-patent for the 
ferry thus recommended were granted to Comes. They 
granted to him the soil between high and low-water 
mark, as prayed for, and the exclusive franchise of a 
ferry between his land and the land for one mile west- 
ward thereof, and the city, for “ twenty-one years, and 
from the expiration of said term until letters-patent 
should be obtained for the establishing or keeping of a 
ferry or ferries within the mile or limits aforesaid.” 
It is undoubtedly a very significant fact, of which 
no satisfactory explanation can be given, that this pe- 
tition should have been presented to the governor, and 
not to the city, and that these letters-patent should 
have been granted by the governor, represeuting the 
crown, and that the rights of the city to these fran- 
chises under the Montgomerie charter should thus bave 
been entirely ignored. As the mayor of the city was 
a member of the governor's council, this petition, and 
the action thereon, must have been fully known to the 
city, and yet no protest seems to have been made by 
the city against it. But the city, up to that time, had 
not yet established any ferry between New York and 
Staten Island, and it may have been supposed that 
until the city chose to exercise its franchise the con- 
current power in reference thereto remained in the 
crown. At that time the franchise could probably not 
be madea source of profit to the city, and it may have 
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been supposed that it never could be made a source of 
revenue, and therefore it may be that the city did not 
deem it important to intervene or protest. But one of 
the main features of the petition and the letters-patent 
was the title to the land between high and low-water 
mark. That was deemed evidently one of the essen- 
tial incidents to the ferry franchise prayed for, and 
the city was powerless to grant that, and that may 
furnish the reason why the petition was presented to 
the governor instead of the city. But whatever the 
reason was for the action of the governor and his coun- 
cil in granting these letters-patent, it does not appear 
that in the proceedings resulting in the patent any one 
questioned or disputed the right cf the city under the 
Montgomerie charter. It does not appear that any 
ferry was set up or run by Comes under his patent, nor 
what became of the ferry franchise thus granted to 
him; and it is not claimed that it is now in existence 
in the ownership of any one. It is difficult, at this 
late day, after the lapse of nearly one hundred and 
forty years, to determine precisely what significance 
the granting of these letters-patent to Comes should 
have. 

If there were nothing more, and particularly if the 
other acts of the sovereign power and the city were in 
harmony with this, the defendants would have much 
reason for the construction of the Montgomerie char- 
ter for which they contend. But five years and one- 
half after the granting of the letters-patent to Comes, 
on January 16, 1755, at a meeting of the common coun- 
cil of the city of New York, presided over by the mayor, 
Edward Holland, who was a member of the governor’s 
council at the time of the granting of the letters-patent 
to Comes, a committee was appointed ‘to inquire into 
the properest method for the erecting and establishing 
of a ferry to and from this city to Stateu Island and 
any other place.’’ On the seventh of March thereafter, 
at a meeting of the common council, the committee 
thus appointed unanimously reported “ that it is their 
opinion the best and properest method to Jet and to 
establish said ferry is to treat with those persons liv- 
ing on Staten Island who have a grant from the crown 
to ferry from said island to this city, or any other per- 
sons who incline to form said ferry.’’ The report was 
read and approved by the common council, and the 
same persons were appointed ‘a committee to treat 
with proper persons for the letting of the ferry to be 
erected and established to and from this city to Staten 
Island, or any other place, for a term of years not ex- 
ceeding five, and make report therevf to this board 
with all convenient speed.’’ This action of the com- 
mon council is very significant. It shows that the 
members thereof, including Mayor Holland, under- 
stood that the city possessed the right to farm and let 
the ferries between New York and Staten Island; and 
they clearly did not suppose that they were invading 
the prerogatives of their sovereign in assuming to es- 
tablish and control such ferries. As the city did not 
own any landing-place on Staten Island, it was doubt- 
less deemed best to treat with persons living there who 
had landing-places, and who but a short time before 
had received the ferry grant from the crown. The 
intention evidently was to give any persons who were 
then operating the ferry the preference; but if such 
persons refused to deal with the city, then the inten- 
tion was to farm the ferry to any persons who were 
inclined to take it. Here was a very significant asser- 
tion on the part of the city of its ownership and right 
to control the ferry franchises between the city and 
Staten Island. The records of the common council 
do not show any subsequent report of the final com- 
mittee appointed to treat for the letting of the ferry, 
or that the action of the common council resulted in 
the establishing of any ferry. There is no evidence 
that any action was thereafter taken by the common 





council until March, 1785, when the ferries from the 
city to Staten Island were put up for sale at vendue, 
and sold for the term of three years for £20 per year. 
From 1823 to 1831 the city had 2 tenant whoran a ferry 
from the city to the north shore of Staten Island, eight 
years; from 1827 to the commencement of this action 
it had tenants who had been running a ferry from the 
east shore of Staten Island fifty-seven years; and from 
1877 to the commencement of this action it had tenants 
who ran a ferry which it established in 1875 to the 
north shore of Staten Island, seven years. It is un- 
doubtedly true that from 1730 to 1875 unauthorized 
ferries were from time to time run between the city 
and Staten Island; but during most of the time the 
population of Staten Island was so small, and 
the traffic and intercourse between it and New York 
so unimportant, that the city could uot derive any 
revenue by assuming control of the ferries. The pub- 
lic convenience was served if ferries were maintained 
and operated by any one. During a large portion of 
the time the city received some revenue, which may 
have been deemed satisfactory, from the rental of slips 
and wharfs to persons who were operating the ferries; 
but during all this time, with the single exception of 
the grant to Comes, the sovereign authority never as- 
sumed to control or interfere with the ferry franchises 
between the city and Staten Island, and no one but 
the city assumed the right to establish ferries and let 
them. At all times after 1730, whenever the city saw 
fit to assume control over the ferries to Staten Island, 
or to establish them, or to create revenue by leasing 
them, it asserted its authority over them without any 
question or denial of its right from any quarter. There 
is nothing therefore in the contemporaneous or sub- 
sequent treatment of these ferries by the city, or in 
the practical construction of the grant contained in 
the Montgomerie charter, as evidenced by the acts of 
the city, or of the sovereign, which in any way limits 
the fair import of the language contained in the grant. 
The subsequent history of these ferries, to which we 
have referred, shows quite plainly that the city has at 
all times claimed the ferry franchises between it and 
Staten Island, but has not at all times seen fit to assert 
its claim. An appeal to such history therefore in no 
way sustains the contention of the defendants. 

Our attention has been called to several acts of the 
Legislature which are supposed to impugn the exclu- 
sive right of the city to the ferry franchises between 
it and Staten Island; and they are chapter 182 of the 
Laws of 1839, chapter 363 of the laws of 1845, and chap- 
ter 257 of the Laws of 1848. These act were all similar, 
and their simple purpose was to create corporations to 
operate ferries between the city and Staten Island. 
But they gave no right to the corporations thus organ- 
ized to interfere with the franchises of the city, or 
with the property of the littoral owners on Staten 
Island. Before the corporations thus formed could 
operate their ferries, they were just as much bound to 
acquire the right from the city, as owner of the ferry 
franchises, to operate the ferries, as they were bound 
te acquire property for landing-places at both ends of 
the ferry. It may be that the Legislature did not 
bave in mind the rights of the city when these acts 
were passed, else they would have expressly saved such 
rights, as they did iu the acts, chapter 315 of the Laws 
of 1849, chapter 680 of the Laws of 1873, and chapter 
193 of the Laws of 1884. But it cannot be assumed 
that the Legislature intended, by the acts of incorpo- 
ration referred to, to unlawfully confiscate or inter- 
fere with the property rights of the city. 

Our conclusion therefore is that the city had the 
exclusive ownership of the ferry franchises between it 
and Staten Island, and the right to establish, control, 
and receive the revenues of all the ferries between the 
two places. 
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A further point is made on behalf of the defendants 
that the city had not lawfully established a ferry to 
Staten Island, and that it had not executed a legal 
lease of any ferry to the Staten Island Rapid Transit 
Railroad Company. The resolution establishing the 
ferry and the lease are assailed upon various grounds 
which it is not important particularly to notice. It is 
sufficient that the city owned all the ferry franchises 
to Staten Island, and that it was engaged in operating 
a ferry between it and several places on the shores of 
that island under a contract which gave it a share of 
the profits of the business. The defendants were 
wrong-doers, having no right whatever to operate a 
ferry between the same points on Staten Island and 
the city, and they are not in a position to assail the 
resolution or the lease, or the arrangement between 
the city and the railroad company. If the resolution 
or lease is illegal or invalid, the question of the validity 
of the one or the other may be raised by the lessor or 
the lessee, or possibly by the suit of a tax payer, or the 
attorney-general in the name of the people against the 
proper parties. But a mere wrong-doer, having no 
rights whatever, cannot appropriate the franchises of 
the city, because it has not, in the management of 
them, observed the provisions of its charter. Itissuf- 
ficient, as against these defendants, that ferries were 
in fact established and operated, and thus that the 
duties of the city, as owner of the franchises to the 
public, were discharged. If the city had failed to es 
tablish, or cause to be operated, any ferry for the pub- 
lic accommodation from any of the places between 
which and the city of New York the Independent 
Steam-Boat Company was operating its ferry, we 
would have had a different question to deal with; but 
no complaint is made that the ferry service between 
Staten Island and the city is not adequately performed, 
under the city, for the public convenience. 

It cannot reasonably be questioned that the Inde- 
pendent Steam-Boat Company was operating a ferry 
between the city and Staten Island. It was engaged, 
at regular times, with boats adapted to the purpose, 
in transporting, in consideration of tolls paid, travel- 
lers, with and [without their personal property, over 
the waters between the city and that island. So far 
it was engaged in the ferry business, and its coasting 
license gave it no authority to invade the ferry fran- 
chises of the city. But it also carried on the business 
of a common carrier of freight between the city and 
the island; and that business it could do without any 
wrong tothecity. The judgment theretore against the 
steam-boat company is too broad, as it restrains the 
company from transporting any property between the 
city and Staten Island, whether such property be trans- 
ported merely as freight, or with the owner or custo- 
dian who accompanies the same. The judgment of 
the court below dismissing the complaint as to all the 
defendants but the steam-boat company should not be 
disturbed. Thoseof the defendants who merely char- 
tered boats to the steam-boat company to be used in 
its business did not violate the rights of the plaintiff, 
and were in no sense proper parties to the action. The 
other defendants, who were mere agents and servants 
of the steam-boat company, were not necessary parties, 
because they could be restrained by any injunction 
issued against the principal and master. Pond v. Sib- 
ley, 7 Fed. Rep. 129; Davis v. Mayor of New York, 1 
Duer, 451; High Inj., §$ 1435, 1438, 1440. While the 
agents and servants, in such a case, may be joined as 
defendants, they need not necessarily be joined; and 
as the court below has not deemed their presence in 
this action as parties defendant necessary or import- 
ant, we have no occasion tu interfere with its deter- 
mination in that respect. 

In the very able and laborious briefs submitted to 
us, and in the arguments of the learned counsel, many 





views were expressed which we are not able to notice 
particularly without exceeding the reasonable limits 
of a judicial opinion. We have given them careful 
attention, and think we have written enough to justify 
the conclusion which we have reached. 

The judgment of the General Term should, upon the 
appeal of the Independent Steam-Boat Company, be 
modified as to the restraint imposed upon that com- 
pany so as to restrain it only from maintaining and 
operating any ferry between the city and Staten 
Island; and, as so modified, the judgment should be 
affirmed, without costs to either party upon that ap- 
peal. Upon the appeal of the plaintiffs from so much 
of the judgment as dismissed the complaint, the judg. 
ment should be affirmed, with one bill of costs to the 
respondents. 


All concur. 
i ———_—— 


NEW YORK COURT OF APPEALS ABSTRACT, 
CERTIORARI — WHAT IS REVIEWABLE — QUESTION 
OF FACT — MUNICIPAL CORPORATIONS—FIRE DEPART- 
MENT — REMOVAL OF OFFICER.— (1) Under Code Civil 
Proc. N. Y., § 2140, providing what questions, involy- 
ing the merits, are to be determined by the Supreme 
Court upon the hearing of a writ of certiorari issued by 
it, the decision of the General Term is final, and not 
subject to review by the Court of Appeals, where there 
is enough in the evidence to call for the exercise of the 
discretion of the Supreme Court in reversing the judg- 
ment of the inferior tribunal on the facts, as against 
the weight of evidence. (2) General orders No. 13 O. 
B. C. 1881, § 3, par. 5, provides that every officer of the 
fire department of New York city shall ‘‘be respon- 
sible for any want of judgment * * * which may 
cause unnecessary loss of life, limb, or property.” 
Held, that the want of judgment for which, under the 
rule, the officer must be responsible, is a want from 
which unnecessary loss of life, etc., has resulted, and 
that where no loss has been caused by such want of 
judgment, there can be no removal under the rule. 
June 21, 1887. People, ex rel. McCabe, v. Board of Fire 
Com’rs of New York. Opinion by Peckham, J. 


© CORPORATIONS—REPORT OF STANDING—LIABILITY 
OF TRUSTEES—PENAL STATUTES.— Laws N. Y. 1848, 
chap, 40, § 12, requires trustees of corporations organ- 
ized thereunder to publish and file an annual report, 
stating ‘‘ the amount of capital, and the proportion 
actually paid in, and the amount of its existing debts,” 
and provides that trustees shall be liable for debts 
contracted before such report shall be made. Held, 


_that a report which stated the amount of capital at 


$50,000, the amount of capital paid in at $50,000, “ all 
paid cash, patent-rights, merchandise, machinery, ac- 
counts, etc., necessary to the business,” and further 
gave the existing indebtedness at $38,500, was in com- 
pliance with the statute, and that no statement of the 
proportion paid in cash was required. June 28, 1887. 
Whitaker v. Masterton. Opinion by Earl, J. 


DEED—FOR CERTAIN PURPOSES—CONDITION SUBSE- 
QUENT—APPEAL—ISSUE.— (1) A deed of conveyance 
to a town of astrip of Jand “to be used as a highway, 
with all the privileges thereunto belonging, for such 
purposes only, with the appurtenances, and all the 
estate, title, and interest of the grantors therein,” con- 
veys the fee-simple in the land, and not an easement 
only, and the clause restricting the use of the land 
conveyed “for highway purposes only,’’ operates at 
most as a condition subsequent. (2) When a convey- 
ance of landsin fee-simple is made on a condition 
subsequent, the fee remains in the grantee untila 
breach of the condition, and re-entry by the grantor: 
(3) On appeal to the General Term, that court affirmed 
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the judgment of the court below upon a ground not 
suggested in the pleadings, nor at the trial. Held, 
that such a course was erroneous, and the parties must 
stand or fall by the issues raised on the pleadings. June 
98, 1887. Vail v. Long Island R. Co. Opinion by 
Andrews, J. [See note, 57 Am. Rep. 63.—Ep.] 


DESCRIPTION—HOUSE EXTENDING UPON AD- 
JOINING LOT.— The deed from plaintiff to defendant’s 
grantor conveyed a lot by metes and bounds, as being 
twenty-two feet in width front and rear, and one 
hundred feet, four and one-half inches deep, ‘‘ with 
the buildings and improvements thereon, together 
with all and singular the tenements, hereditaments, 
and appurtenances thereto belonging.’* On the rear of 
the lot was a building extending five feet over upon 
the adjoining lot of plaintiff. For this extension, 
built by a previous owner of both lots, there never was 
a separate side wall, but its front and rear walls were 
extended over the line until they met the wallof a 
house built on that adjoining lot. The extended walls 
were not keyed into this exterior wall of the other 
house, nor did the timbers of the house rest init, but 
they were supported by piers. The plastering how- 
ever was placed upon or against it. Held, that the 
deed did not convey the strip of the adjoining lot 
covered by the building on the lotconveyed, or any 
easement therein. It is the building and improve- 
ments on the land which is most accurately and 
minutely described that are conveyed. There is no 
suggestion of mistakes of measurement in the amount 
ofland intended to be conveyed, and yetapiece of 
land five feet in addition to that which was actually 
conveyed, and out of « total of only twenty-two feet, 
is thus called for to furnish this easement to defend- 
ant’s premises. We think that the language conveys 
only that part of the building which is on the land de- 
scribed, and that no right such as is claimed by the 
defendant exists upon or in relation to the land not 
conveyed, and which belongs to plaintiff. Such, we 
think, isthe clear intention to be deduced from the 
language used, and from the situation of the parties. 
The defendant can easily build up a wall on the east- 
erly side of the premises which will then keep the 
building thereon in good condition, although the effect, 
of course, will be to somewhat diminish the size of the 
whole building as to width. The defendant will still 
have all that was conveyed to his grantor, viz., the 
building and improvements which were on the land 
actually conveyed. But the defendant claims that his 
right can be founded upon the other clause of the 
deed which conveys the land thus specifically de- 
scribed, ‘‘ together with all and singular the tene- 
ments, hereditaments, and appurtenances thereto be- 
longing, or in auywise appertaining.’’ It is claimed 
that this right to use the western extension wall as 
long as it endures, and also the space for the front and 
rear wulls, is an easement which is appurtenant to the 
grant of the twenty-two feet of land, ‘‘ with the build- 
ings and improvements thereon,’’ which building de- 
fendant says cannot exist asa building unless the 
front and rear walls are permitted to stand, and they 
cannot stand unless permitted to occupy the land on 
which they stand. It must be remembered that the 
parties have respectively granted and received all of 
the land that was intended. There has been no mis- 
take made about the quantity thereof. The grantee 
received, and the grantor conveyed, only twenty-two 
feet in width; each of course knowing that five feet 
of the width of the building ran over and upon land 
not conveyed. If there had been any thought of con- 
veying that portion of the house which stood on land 
not conveyed, or of erecting any easement upon the 
land not conveyed in the nature of a right of support 
for the walls of the building, I think language would 





have been used which would have made it plain that 
such was the intention. By the word “ appurtenances,” 
incorporeal easements or rights of privileges will alone 
pass and of these only such as are necessary to the proper 
enjoyment of the estate granted. Ogden v. Jennings, 
62N. Y. 526. I think the estate granted was a lot of 
land twenty-two feet wide, and such building as was 
on that lot, but the estate did not extend to any por- 
tion of that building which was outside of and beyond 
such lot. It was not necessary, in order to enjoy the 
estate granted, that there should exist an easement in 
the shape of an appurtenance to such estate, which 
was not directly necessary to its proper enjoyment, 
and was no more than a mere convenience, and in 
effect simply an enlargement of the grant. By build- 
ing the extension wall on his own land, the defend- 
ant can have the full enjoyment of everything that 
has been conveyed to him. Rogers v. Sinsheimer, 50 
N. Y. 646, distinguished. June 7, 1887. Griffiths v. 
Morrison. Opinion by Peckham, J. 

EJECTMENT — EVIDENCE OF TITLE — MORTGAGE — 
ADVERSE POSSESSION — PRESUMPTION — INFANT’S 
LANDs.—(1) A., the executor of B., having, during the 
latter’s life-time, held the legal title to certain land, 
subject to a mortgage, upon a naked trust for B., per- 
mitted B.’s devisees to make a voluntary division of 
the land, and to take possession thereunder without 
objection, making no claim to the land or against the 
estate on the ground of having advanced any thing to 
pay the mortgage; but ten years afterward, and 
during the occupancy of the devisees, A. assumed to 
convey a portion of the land, and his remote grantees 
sought to support their title by showing a release and 
assignumeut of the mortgage, made during B.’s life- 
time, running to A. Held, that any presumption of 
indebtedness from B. to A., for payments made by 
the latter upon the mortgage, was rebutted by A.’s 
conduct as executor, as well as by circumstances con- 
temporaneous with the execution of the release tend- 
ing to show that B.’s money paid the mortgage, and 
that A.'s deed conveyed no title, both because he had 
no mortgage title at the time, and because the premises 
were at the time accupied adversely by another. (2) 
One who claims title to property through the sale of 
an infant’s interest must establish the fact by affirma- 
tive evidence that every requirement of the statute 
necessary to confer jurisdiction upon the court to 
order the sale has been complied with, and in the 
absence of proof thereof, there isno presumption that 
material requirements of the statute have been com- 
plied with by the special tribunal having authority to 
act in the case. June 7, 1887. Ellwood v. Northrop. 
Opinion by Ruger, C. J. 

MASTER AND SERVANT — RISK OF EMPLOYMENT — 
NEGLIGENCE OF FELLOW-SERVANT.— An employee is 
not liable for injuries sustained by a servant in falling 
through a trap-door, occasioned by the negligence of a 
fellow-servant, when he continued in the employ- 
ment after he had full knowledge of the location of 
the trap-door, and the arrangements made to prevent 
accident inits use. June 7, 1887. Anthony v. Leeret. 
Opinion by Andrews, J. 

MoRTGAGE — FORECLOSURE — PARTIES.— Under 
Code Civil Proc. N. Y., § 452, providing that a person 
not aparty tothe action, who has an interest in real 
property the title to which may in any manner be 
affected by the judgment, shall be brought in by proper 
amendment, a grantee of mortgaged premises, who 
bought subject to the mortgage which he assumed, 
should be admitted as a party to the suit to foreclose 
the mortgage when his application is made before the 
time for answering has passed, although at the time 
the suit wascommenced his deed was not of record. 
June 21, 1887. Johnston v. Donvan. Opinion by 
Andrews, J. 
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RAILROAD COMPANIES—SALARIES OF COMMISSIONERS 
— APPORTIONMENT BETWEEN COMPANIES.— In appor- 
tioning the salaries and expenses of the board of rail- 
road commissioners of New York, which Laws, 1882 
chap. 353, § 13, provides shall be borne by the several 
railroad companies, each in proportion to its net in- 
come, and ‘‘ the length of the main track or tracks on 
road,”’ “the length,’’ where there are two or more 
parallel tracks between two terminal points, is the 
distance between those points, aud not the number of 
miles of rail. June 21, 1887. People, ex rel. N. Y., O. & 
W. R. Co., v. Chapin. Opinion by Rapallo, J. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


MUNICIPAL CORPORATION — EMINENT DOMAIN — 
CONTRACT WITH RAILROAD COMPANY.—A munici- 
pal corporation cannot make a contract with a 
railroad company, whereby it vacates a street, 
in consideration of the company erecting a sta- 
tion on the part of such street that will in the fu- 
ture prevent it from condemuing such property for 
the opening of a street required’by the general welfare 
of the municipality. The laying out and opening of 
streets by the common council of a city is the exercise 
of its legislative functions, and any contract made by 
the city with an individual or corporation, by which 
it agrees that it will not in the future open or extend 
a street in any particular place or part of the city, is 
an abnegation of its legislative powers, authorized by 
its charter, and may be alike destructive of the con- 
venience and prosperty of the municipality. The 
claimed contract in this case is of this character, and 
void, and furnishes no basis for any liability of any 
kind on the part of the city to the defendant in this 
case. Gale v. Village of Kalamazoo, 23 Mich. 344; To- 
ledo, ete., R. Co. v. Detroit, L. & N. R. Co., 29 N. W. 
Rep. 500; Milhau v. Sharp, 27 N. Y. 611; Coleman v. 
Railroad Co., 38 id. 201; Richmond Gas-Light Co. v. 
Middletown, 59 id. 228; Hood v. Lynn, 1 Allen, 103; 
Backus v. Lebanon, 11 N. H. 19; State v. Hudson 
Tunnel R. Co., 38 N. J. L. 548; Newcastle R. Co. v. 
Pennsylvania R., 3 Ind. 464; Brimmer v. Boston, 102 
Mass. 19; Trustees v. Salmond, 11 Me. 109; West 
River Bridge Co. v. Dix, 6 How. 507. The powers of a 
municipal corporation in respect to opening, improv- 
ing and controlling its streets are held in trustjfor the 
public benefit, and cannot be surrendered by contract 
to private persons, or toa corporation by resolution of 
the common council, or in any other manner. If this 
could be done, there is no reason why the common 
council of any year may not, by contract, preclude the 
city from all future time from opening or extending 
any of its streets, or laying new streets, no matter how 
great the public necessity may be therefor. Dill. Mun. 
Corp., § 567; Davis v. Mayor, 14 N. Y. 506, 532; Rail- 
road v. Memphis, 10 Wall. 38. The property of a cor- 
poration like that of a railroad company, like all other 
property, is held subject to the necessities of the pub- 
lic. Not only the property, but its franchises, when 
inseparable, may be taken for public use whenever the 
necessities of the public require it, compensation be- 
ing made therefor. West River Bridge Co. v. Dix, 6 
How. 507; Crosby v. Hanover, 36 N. H. 404; Rich- 
mond R. v. Louisa R., 13 How. 71; Charles R. Bridge 
Co. v. Warren Bridge, 11 Pet. 420. Any of its prop- 
erty uot actually in use, or absolutely necessary for 
the enjoyment of the franchise, is subject to condem- 
nation for other purposes, the same as the property of 
an individual. Enfield Toll Bridge Co. v. Hartford 
R., 17 Conn. 40; Backus v. Lebanon, 11 N. H. 19; Peo- 
ria R. v. Railroad Co., 66 Ill. 174; Iron R. yv. Ironton, 
19 Ohio St. 299. All contracts are subject to the 





power of eminent domain, whenever the public neces- 
sity requires its exercise, and must be regarded as 
made with reference thereto. Mich. Sup. Ct., May 5, 
1887. City of Grand Rapids v. Grand Rapids & I. R. 
Co. Opinion by Sherwood, J. 


—_——__>___—_——. 


THE SUPREME COURT. 
(Extracts from an article in the “ American Magazine,” for 
August, 1887.) 

HIEF JUSTICE WAITE came to the Supreme 
bench in the maturity of his powers — he was fifty- 
seven years of age — and so vigorous is his constitution, 
physically and mentally, that although he has now 
passed his seventieth birthday, he shows as yet no in- 
dications of the approaching feebleness of age. As he 
walks along Pennsylvania avenue in Washington, 
where he may be seen almost any fine day on his way 
between his bome and the Supreme Court room at the 
capitol, his step is as light and as springy as that of a 
boy; and when he reads a carefully prepared opinion 
in a complicated case, it bears evidence in every line, 
not only of the most patient research and close analy- 
sis, but also of growing rather than of waning powers. 
In personal appearance Chief Justice Waite is not im- 
posing —a man who is only of medium height rarely is 
— but there is a substantial solidity about his figure 
that makes him far from the reverse. There is no 
stoop to his broad shoulders, and he carries erect his 
large, well-formed head, covered as it is with hair that 
isuow iron gray. His face is reflective and genial, with 
well marked features, and keen, piercing eyes. Heim- 
presses a stranger as being a clean-cut, positive, deter. 
mined man. His charming simplicity of manner and 
quiet, unassuming demeanor make a deeper impression 
of his greatness than any conscious assumption of dig- 
nity could do. There is something that satisfies our 
ideas of the highest propriety in the manner in which 
the chief justice lives in Washington. His house isa 
comfortable, large brick edifice in an eminently re- 
spectable but not ultra-fashionable quarter of the na- 
tional capital. The interior is that of the residence ofa 
man of culture and ample means (not great wealth, as 
the world goes to-day); with spacious rooms about 
whose furnishing and ornamentation there is an air of 
homelike repose. Judge Waite’s *‘den,’’ as he calls 
his workshop, is in the second story over the dining- 
room, well-lighted, ventilated, and tastefully carpeted 
and papered. A bright fire in the grate casts a warm 
glow throughout the apartment, when the season re- 
quires it, and arich rug in front of it invites the vis- 
itor to a siesta in one of the great easy chairs. But it 
is not a place for idleness, as the piles of legal-looking 
papers that rise from the desk and peep out from the 
drawers testify, and the law-books arranged in rows 
in the book-cases on the sides attest. The spaces of 
the walls are occupied by engraved portraits of chief 
justices, his predecessors, and large photographs of 
Webster, Clay, Grant, Hayes, and other public men. 
A large stuffed owl, that emblem of wisdom, looks 
down as if it was the guardian spirit of the place. 
Here the chief justice does his work. Rising early, a 
cup of coffee is brought to his study, and with that 
mild stimulant alone, he applies himself closely until 
his breakfast hour, ten o’clock; and returning, does 
not generally leave his desk until it is time to go to 
the capitol to be present at the opening of the Supreme 
Court at noon. Members of the Supreme Court and 
their families constitute the most select circle of offi- 
cial society in Washington, and the social exactions 
upon the chief justice are very great. Scarcely an 
evening passes during the fashionable season that his 
presence is not demanded at a reception, or a dinner 
or @ party, and during the winter he gives a series of 
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entertainments himself. These are marked by a cor- 
dial hospitality and refined absence of display that are 
more impressive than any extravagance. It is a high 
social honor to be a guest of the chief justice. 

When Mr. Lincoln selected Mr. Miller for a place 
upon the Supreme bench, which became vacant in 1862, 
he was already one of the prominent lawyers of the 
west, although only about a dozen years had passed 
since his admission to the bar; and so well and favor- 
ably known was he in Washington that the senate 
unanimously confirmed his nominativn on the day on 
which it was received, and without reference to a com- 
mittee, a compliment rarely paid to a man not pre- 
viously a member of the senate. While perhaps not 
so profoundly learned in some departments of the law 
as several of his colleagues, Justice Miller is distin- 
guished among American jurists for the quickness and 
accuracy with which he seizes upon the essential points 
of an involved controversy and clears away what is 
jmmaterial or confusing. His judgment is almost un- 
erring. But it is for the long series of remarkably able 
opinions upon constitutional questions, written and 
delivered during the past twenty-four years, that Jus- 
tice Miller is best known. In their breadth, scope of 
argument, and clearness of statement they rank with 
those of Chief Justice Marshall. To him was assigned 
the duty of preparing the first decision of the court 
involving the thirteenth, fourteenth and fifteenth 
amendments to the Constitution; and adopted by the 
court, his opinion stands as one of the few that may be 
called anchors of the government. Justice Miller is 
not as methodical in his habits of thought and work 
as some of his associates. He generally makes his pen 
wait upon his inclination, but when he takes a seat at 
his desk he works with wonderful rapidity, complet- 
ing his task in the least possible time. But this does 
not prove an absence of the most careful research and 
mature reflection, for he frequently goes carefully over 
the whole ground of a case, gets his authorities, and 
reaches the conclusions before he puts pen to paper. 
Then he writes his opinion very rapidly, and in a bad 
hand. A stranger in Washington, to whom one of the 
justices of the Supreme Court was pointed out on 
Pennsylvania avenue, said he thought he must bea 
judge when he saw him. ‘“ They are generally pretty 
large,’’ he said, ‘* when they get on the Supreme bench, 
and they get bigger after they sit, like a hen on her 
eggs. Whether it is the sitting that makes them large, 
orthe brooding, or whether they were of the Plymouth 
Rock breed to begin with, I cannot say.”’ Justice Mil- 
ler contributes his share to the avoirdupois of the court. 
Though of only middle height, his form is well filled, 
and he surpasses in physical vigor many a younger man. 
He has an immense head, bald on the top; a clean- 
shaven ruddy face from which he cannot drive, if he 
would, the evidence of his refined, sympathetic, sensi- 
tive nature. His Washington house is on Highland 
Place, overlooking the Thomas statue, and one of his 
nearest neighbors is Secretary Bayard. The mansion 
isan imposing one of brick and brown stone, with 
tower and Mansard roof, richly and tastefully but not 
extravagantly furnished. The study is in the base- 
ment, a large room crowded with book-cases, big sofas, 
lounges and easy chairs. Justice Miller is not a her- 
nit in his workroom; he seems more at home enter- 
taining his friends there than in the drawing-room 
above. He and Mrs. Miller enjoy great social popu- 
larity, and entertain generously and with good taste. 

The lives of few public men have been so varied and 
stirring as that of Justice Field. Sent to Greece at 
the age of thirteen that he might perfect himself in 
the study of language, he returned after nearly three 
years in Athens and Smyrna, to enter Williams Col- 
lege, from which he was a graduate in 1837. His pre- 





ceptor in law was his distinguished brother, David 
Dudley, with whom he remained in New York until 
1848, when he again visited Europe. Returning in 1849, 
he joined the ‘“‘ Argonauts’’ who sought their fortunes 
in the gold fields of California, and upon his arrival 
there was elected the first alcalde of Marysville. In 
administering the old Mexican laws in the midst of a 
disorderly state of society, Mr. Field had many an ex- 
citing adventure. A member of the California Legis- 
lature in 1850, he may be said to have been almost the 
father of the judiciary system, and of the civil and 
criminal codes of procedure in the new State. In 1857 
he went upon the Supreme bench of California, and in 
1859 became chief justice of the State. During this 
time he did the State almost inestimable service by 
his influence in securing the passage of the law placing 
real estate titles on a solid basis, and by decisions on 
the subject, in which he delivered the opinions of the 
court. He became associate justice of the United 
States Supreme Court in 1865, and in the last twenty- 
two years has steadily grown in the respect of his col- 
leagues, the bar and the country. He wasa candidate 
for the democratic nomination for president of the 
United States in 1880. Justice Field's residence is on 
First street, east, facing the capitol and grounds. It 
is a historic house, being part of the building erected 
by citizers of Washington for the accommodation of 
Congress while the capitol was being rebuilt after its 
destruction by the British in 1814. In front of it 
James Monroe and John Quincy Adams were inaugu- 
rated presidents of the United States, and within its 
walls Henry Clay resided three terms as speaker of the 
House. Subsequently it became a boarding-house, 
and there dwelt together Jefferson Davis, Robert 
Toombs, Alexander Stephens; and John C. Calhoun, 
who died there. During the war it was used as a mil- 
itary prison, but when peace was restored it was re- 
modeled into three dwellings, one of which was pur- 
chased by Senator Evarts, another by General McKee 
Dunn, of the army, and the third by Cyrus W. Field, 
who presented it to his brother, the associate justice. 
The library, where Justice Field does his work, is in 
an annex, also fronting the capitol and park, and is 
well furnished with books, while the walls are covered 
with portraits, either engravings or photographs. The 
justice himself is tall, stoops slightly, has an unusually 
large head (bald on the frontand top), and a full beard. 
He wears gold spectacles constantly, and carries his 
age so lightly as to look at least twenty years younger 
than he really is. His extensive travels and varied 
experience make him a most entertaining conversa- 
tionalist upon almost any subject. 

Justice Bradley is still upon the bench, and is the 
oldest member of the Supreme Court, having been 
born at Berne, near Albany, New York, in 1813. His 
early education was very limited, but his thirst for 
knowledge was insatiable, and it is related of him that 
when he was a charcoal-burner in the Helderberg 
mountains he used to go to Albany upon a load of coal, 
studying Latin on the way. He was once asked what 
he intended to do when he grew to manhood, and re 
plied that he had not made up his mind whether he 
would be president of the United States or chief jus- 
tice of the Supreme Court. Justice Bradley lives in 
the house once owned by Stephen A. Douglas, at the 
corner of Second and I streets in Washington, which 
in its day was one of the most imposing private resi- 
dences in the national capital. The great ball-room 
added by Mrs. Douglas is now used by the judge as his 
library, which contains the bést private collection of 
law-books in the country. He is a genial, companion- 
able man, and when he and Mrs. Bradley give a danc- 
ing party, his library is temporarily converted once 
more intoaball-room. The brilliant lights and splen- 
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did costumes, the hum of merry voices, the music, and 
the rhythmic movement of the dancers are in strange 
contrast with the long rows of law-books, each in its 
formal sheepskin cover. 

Justice Harlan is a good representative of the best 
type of the Kentucky soldier, statesman and jurist. 
He organized the 10th regiment of United States Ken- 
tucky Volunteers, of which he became colonel. Pro- 
moted to the rank of brigadier-general for meritorious 
service, the death of his father made it necessary for 
him to resign his commission in 1863, and in doing so 
he wrote: ‘‘I beg the commanding general to feel as- 
sured that it is from no want of confidence either in 
the justice or ultimate triumph of the Union cause. 
That cause will always have the warmest sympathy of 
my heart; for there are no conditions upon which I 
will consent to a dissolution of the Union; nor are 
there any conditions consistent with a republican form 
of government which I am not prepared to make in 
order to maintain and perpetuate that Union.” In 
person, Justice Harlan is a man of commanding pres- 
ence, with a powerful and admirably built frame, large 
head and impressive countenance. He is a close stu- 
dent and careful judge, a jurist of constantly growing 
powers, and an eloquent and forcible speaker. Justice 
Harlan formerly kept house in Washington, but for 
five years after the death of his daughter, Mrs. Linus 
Child, he and Mrs. Harlan did not go into society. 
During a portion of this time he resided in the coun- 
try afew miles from Washington, but has lately bought 
some land in the city, and is now building himself a 
house. 

Justice Matthews is a man of versatile genius, a bril- 
liant lawyer, an effective speaker, and is developing 
rare qualities as a judge. He is still in the prime of 
his mature powers, and ought to be good for many 
years of valuable and honorable service. He has been 
married a second time since his appointment in the 
judiciary, and lives in Washington in a style befitting 
his position. 

Justice Gray physically is the giant of the Supreme 
Court, towering above all his associates, large men as 
they almost all are, and possessing an intellect as pow- 
erful and as finely developed as his frame. His ap- 
pointment and that of Judge Blatchford have more 
than preserved the court from deteriorating — they 
have actually raised the average of ability in it. Jus- 
tice Gray is the only bachelor in the Supreme Court, 
but he keeps house in Washington, on Rhode Island 
avenue, his sister spending the winter with him, and 
assisting him in the discharge of his social du- 
ties. 

Justice Samuel Blatchford, of New York, is the 
junior member of the court in length of service, but 
not in years or experience. For more than a third of 
a century his name has been familiar to the bar of the 
country as the compiler of some of the most important 
law reports, and for twenty years he has sat upou the 
bench where he has been distinguished for his learn- 
ing and the clearness and correctness of his decisions. 
His first experience upon the bench was as judge of 
the District Court, in 1867. In 1878 he was made, by 
President Hayes, judge of the United States Circuit 
Court, and during the four years that he served in 
that capacity it became necessary for him to render 
decisions in a number of very important cases. All 
these decisions were remarkable for their ability, and 
very few of them were reversed on appeal. Justice 
Blatchford is very wealthy, and at his Washington 
residence on the corner of Fifteenth and K streets en- 
tertains during the season with great elegance and 
very refined taste. Mrs. Blatchford, who is the daugh- 
ter of Eben Appleton, of Boston, and a sister-in-law of 
Daniel Webster’s daughter Julia, is a lady of the old 
school. 














NOTES. 

In Mack v. Jones, U.S. Cir. C., West. Dist. Tenn, 
Judge Hammond, says: ‘Briefly, the proof here 
shows that the defendant, a young man who had been 
a dry goods clerk, launched out for himself by buying 
at an insolvent assignment a stock of goods, at very low 
figures. To these he added other goods, and after the 
year was done, he had been very successful. He did 
not owe a dollar, and had more and better goods than 
he had started with, though he had some of the old 
stock left. He had paid his purchases promptly, and 
taken the benefit of the discounts allowed for cash. 
He was dazed with his success, and thought he could 
enlarge his business. So were the drummers who lived 
round about him, and were his friends, every one of 
them. They drummed him to death; even extorting 
promises that he should buy only from them, respec- 
tively, they thought it was sucha good thing. Itis 
difficult to say which was most to blame, the defend- 
ant or the drummers; but certainly those orders and 
promises should not be nowtaken to mean that the 
defendant had then cunningly contriveda scheme to 
get the goods, and pocket the money for their sales, as 
is now alleged, in the desperation of the desire to save 
this attachment; for they are wholly consistent with 
an honest purpose to conduct the business as success- 
fully as before.’’ 


CONSOLATIONS OF A Cross OLD LAWYER. 
I'm growing blind ;— 
I am not hourly forced to see 
Unpleasant forms of trickery; 
Faces I hate ; experience relief 
From pleading, wrong opinion, tedious brief, 
Inflicted on humanity 
By dull, pedantic mind. 
My hearing’s thick ;— 
I heed not noisy lawyers’ strife, 
Nor curtain lectures from my wife, 
Nor judges dull, nor singers out of tune, 
The bar’s stale jokes, nor prate of “ hottest June,” 
Nor lies with which my club is rife, 
Nor whack o’ policeman’s stick. 


I am quite bald; 
I do not need to part my hair 
Nor suffer in a barber’s chair; 
Clients can’t say, “ your hair is growing thin,’’ 
Nor make a foolish sympathetic din;— 
When they observe my head so bare 
These comforters are galled. 


My smell is dull ;— 

I’m not disturbed by noisome stench 

Of city slums or musk on wench, 

Of cabbage cooking weekly for my meal, 
Or miscreant odors which malignant steal 

About the magistrate on bench 

From wrangling court-room full. 
I have the gouc;— 

Highly respectable disease, 

Confined to our first families,— 
Scarlett-swathed foot and Chatham’s padded crutch 
To aches plebeian I prefer by much ; 

I bear my sufferings with ease 

Though I can’t stand and “spout.” 
I'm rather poor ;— 
No new-made, vulgar millionaire, 
At whom the populace may stare; 
No land to care for save a burial} lot ; 
Text-books, reports, law journals fright me not; 
I'd rather have my frugal fare 
Than be an affluent boor. 
My time is short ;— 
Well, buman life’s a dismal bore ; 
We do the same thing o’er and o’er,— 
We eat, we drink, we sleep, we laugh, we cry, 
Marry, divorce, grow sick, and then we die; 
I hope upon the other shore 
There’s a less doleful port. 
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CURRENT TOPICS. 

HE tenth annual meeting of the American Bar 
Association, held last week at Saratoga Springs, 

was more largely attended than usual, two hundred 
members being present. The annual address by 
the president, Mr. Semmes of Louisiana, we shall 
endeavor to print in full next week. The proceed- 
ings on Thursday, which we heard, were of consid- 
erable interest. The annual address was delivered 
by Mr. Henry Hitchcock of St. Louis, on ‘‘General 
Corporation Laws,” tracing the wonderful develop- 
ment and power of corporations in this country, 
and pointing out some of the dangers and abuses 
of their privileges, especially in respect to eminent 
domain and the concealment of their financial stand- 
ing. This address was in all points admirable, 
characterized by research, wisdom, thoughtfulness 
and moderation. Mr. Hitchcock’s public utterances 
are always sound and instructive, the opinions of a 
lawyer of large views, a fair spirit, and a good tem- 
per. He is an honor to the American bar. The re- 
ports of several committees were next heard. Re- 
ports in favor of the publication of the State judi- 
cial reports by the State at cost, and against the 
policy of penal colonies, were adopted without dis- 
cussion. Reports in favor of a code of uniform 
Federal procedure, and of commercial law, and a 
bankruptcy system, were laid over without discus- 
sion. A report in favor of a Federal court of arbi- 
tration was the subject of an interesting and amus- 
ing discussion of two hours, exhibiting the jealousy 
of their prerogatives by the Jegal profession. Ar- 
bitrations, in our opinion, as we have often said in 
these columns, are very unsatisfactory, involving a 
disregard of all legal principles, resulting in a com- 
promise of rights, satisfying neither party, and re- 
sulting in a lawsuit. Arbitration is pretty much a 
dead letter. But all the States, we suppose, have 
statutes of arbitration, and it would be a narrow 
action in the legal profession to say that the com- 
munity should not have this privilege, and that the 
courts should not enforce the award. We cannot 
see that it is a concession on the part of the law- 
yers that the law courts are inadequate to the 
prompt and proper redress of the rights of society, 
although if it were it would be nothing more than 
the truth. Instead of resisting the principle of ar- 
bitration, lawyers should devote their energies to 
the improvement of the administration of justice, 
and endeavor to render it cheaper, prompter, and 
more certain. Arbitration would necessarily have 
but a small place in Federal jurisprudence, but 
there is no good reason why it should not have its 
place. The debate was very spirited, and two or 
three of the speakers, pro and con., were very able 
and effective. It was evident that the report would 
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be disagreed to by a large majority, and at length, 
on motion of Judge Dillon, one of the committee, 
who pointed out very effectively the usefulness of 
arbitration in cases of great inter-State railway 
strikes, it was recommitted. So we live in expec- 
tation of a lively debate next year on the restora- 
tion of the whipping-post, and a Federal court of 
arbitration. The familiar face and form of Judge 
Poland were missed, and all were glad to see the 
faithful and courteous secretary, Mr. Hinkley, once 
more at his post after his accident of last year. 


We have received from time to time a great many 
flattering invitations to continue our old-time ‘‘ Hu- 
morous Phases of the Law” and ‘‘ Short Studies of 
Great Lawyers,” and a recent repetition induces us 
to explain our reasons for not complying. It is not 
well to work a used-up vein nor pump at a dry 
well. We flatter ourselves we have the art of 
knowing when to leave off. We do not want to 
‘‘run emptins.”” With increasing age the law does 
not seem so funny to us as it used, and yet we en- 
deavor to extract the fun from day to day in a less 
formal and avowed fashion. We had thought we 
had written about all the available great lawyers 
and judges whose lives afford much instruction or 
entertainment. If we had the information we 
should like to essay a series of short studies of some 
great judges of our States, not so well known to 
fame as those whom we have described, such as 
Shaw of Massachusetts, Gibson of Pennsylvania, 
and Lumpkin of Georgia, for example; but this can 
be well done only by old residents of those States, 
and by patient labor and local inquiry. ‘‘ The 
weightier matters of the law,” temperance, codifi- 
cation, etc., have perhaps too much engrossed our 
thoughts in late years, but it would ill become us 
to neglect these topics for those of mere entertain- 
ment. By the way, we were delighted to hear Mr. 
Hitchcock make the same mistake in his address at 
Saratoga for which in our ‘‘ Short Studies of Great 
Lawyers” we were once rebuked —calling Coke 
‘‘Lord.” He never was a Lord, and it was ‘‘ greatly 
to his credit.” 


In a moment of weakness and extravagance we 
paid a quarter for Sir John Lubbock’s ‘‘ Pleasures 
of Life,” mainly seduced thereto by the titles, ‘‘A 
Song of Books” and ‘‘A Choice of Books.” The 
book* is a proof of the soundness of the maxim, 
‘‘ne sutor.” The learned and celebrated author 
takes his pleasures solemnly, after the English fash- 
ion, and gets about as much pleasure out of life as 
the average small boy derives from the stated 
means of grace at Sunday school or a visit to his 
grandfather's grave. The last paper which we have 
cited is a singular exhibition of amiable, steady- 
going, English-going, old-fashioned, Tory, roast- 
beef-and-plum-pudding, insular taste. In his list 
of the one hundred best books, in which he does 
not include living authors, there are some singular 
omissions from British literature. He does not 
give Sir Thomas Browne, nor Lamb, nor Macaulay’s 
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History, nor ‘‘ Hypatia,” nor ‘‘ Henry Esmond,” nor 
Fielding, nor Walton’s ‘‘ Angler,” nor a single word 
of the poetry after ‘‘Childe Harold,” although he 
prescribes all of the “ Ferie Queen,” Dryden’s poems, 
two of Southey’s, Smiles’ ‘‘ Self-Help,” and all of 
Scott’s novels, even the pot-boilers. He will not al- 
low ‘‘ Wilhelm Meister,” although he finds place for 
‘*Last Days of Pompeii.” We may have Hesiod 
but not Theocritus. He will not concede the im- 
mortal ‘‘ Decameron,” nor ‘‘ Orlando Furioso.” As 
for America, not a word except Emerson; nothing 
of the genial Irving, the brilliant and powerful 
Motley, or the unique and exquisite Hawthorne. 
Perhaps he does not know that these gentlemen are 
dead! He does quote several times from the ‘‘ Au- 
tocrat,” and mentions Prescott, which is much to 
his credit. It seems to us that some of these omis- 
sions might well have been substituted for some 
that we have mentioned as included, or for Miss 
Austen, Voltaire’s ‘‘Zadig,” Cook’s Voyages, Ke- 
ble’s ‘‘Christian Year,” and ‘‘The Koran.” The 
other papers exhibit a wider range of reading; in- 
deed the little volume seems half quotations. On 
the whole we much prefer the learned baronet’s 
charming scientific writings. 


Mr. James Payn, in The Independent, argues that 
lawyers are losing their grip in English politics, 
and ‘‘ we guess” he is right. He is worth hearing. 
He says: ‘‘I think it has been pretty clear, even be- 
fore our present home secretary’s fiasco, that we 
have too many lawyers in political life. It is not 
uncharitable to suppose that the majority of the 
members of the legal profession who seek the suf- 
frages of the electors are not actuated by mere pa- 
triotism; they want office and many of them get it. 
Unhappily, forensic talents, however great, do not 
necessarily involve a knowledge of the world, but 
only a knowledge of the very limited portion of it 
included in the witness box, the jury box, and the 
barrister’s bench. A lawyer’s view of life is almost 
always cynical. It is the view of the clubs with an 
element of fraud added. They look upon their 
fellow-creatures with suspicion, and regard all sen- 
timent with contempt. To Mr. Matthews, judging 
from his conduct during the Cass controversy, it 
seems incredible that an act of injustice perpe- 
trated upon a young person of the lower classes 
could arouse an outburst of popular feeling; much 
less could he be made to understand that as com- 
pared with some political event of importance, but 
far away, such as the proposed convention at Con- 
stantinople, for example, this little matter at home 
was of infinitely greater interest. In no other coun- 
try but England (with the exception perhaps of Amer- 
ica) could a ministry, it is true, be overthrown on 
account of the behavior of a policeman to a milli- 
ner’s assistant; but that is a national peculiarity 
which Englishmen are rather proud of. Mr. Mat- 
thews is a lawyer first and an Englishman after- 
ward, and has been foolish enough to imagine that 
the cynicism which is proper enough to a bar mess, 





or the smoking-room of a club, would be agreeable 
to the House of Commons. It is quite possible that 
some other complexion may be put upon the case 
by inquiry, but by no means will he be able to 
wash his hands of it. The letter of the busy ‘B.’ 
in the Times, defending him, only proves that it is 
the lawyer element in the man that has led him 
astray. Lord Bramwell is as wrong as he is. A 
lawyer never sees justice in a matter, but only law, 
which is often a very different thing.” Rather 
amusing, however, the parenthesis which we have 
italicized! In his last sentence Mr. Payn means 
right, but confounds the imperfect administration 
of justice with the law, which is always just. 


Judge Newman probably served Senator Riddle- 
berger exactly right by putting him in jail for con- 
tempt. The hostile relations of the men have noth- 
ing to do with the case. In the accounts which 
come to us of these the senator does not shine. His 
friends say he called the judge a liarand a poltroon 
in a newspaper, and the judge had not the ‘‘ moral 
or physical courage to resent it,” which probably 
means that he had the moral courage not to make a 
certain ass or possible murderer of himself. Then 
the senator gets up a libellous procession against 
the court because of an adverse decision, and the 
court puts him in jail. The senator’s friends 
‘*rescue” him by mob violence, but he has sense 
enough to take himself back. Finally the court 
lets him off on account of his ‘‘ physical condition.” 
It is charity to the senator to credit the late inti- 
mations that he was not ‘‘ responsible,” having 
““put an enemy in his mouth to steal away his brains.” 
But it isa queer state of society that is here ex- 
hibited. The rescuers have been indicted, but the 
newspapers predict that they will not be convicted. 
Probably not. 


In two cases in the New Jersey Court of Errors 
and Appeals, reported in 42 New Jersey Equity, the 
decision of the court below is unanimously reversed, 
and in a third it is reversed by a vote of twelve to 
one. This does not speak well for the certainty of 
the law in that State, of which Mr. Cortlandt Parker 
boasts. 


———_»—__— 


NOTES OF CASES. 


N Village of Niagara Falls v. Salt, 45 Hun, 41, it 
was held that under a charter authority to re- 
strain runners for public houses and conveyances, 
the village might lawfully restrain them from solic- 
iting custom not only in the streets and public 
places, but also upon their own private property. 
The court, Haight, J., said: ‘‘ It is contended how- 
ever that because the defendant stood upon his own 
land, upon the planks in front of his piazza outside 
of the sidewalk, he was not within the public 
street, and that consequently he was not within the 
provisions of the charter or by-law to prohibit from 
soliciting patronage for his hotel or tavern. But 
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we do not think the charter or by-law in question 
should be so construed. The charter gives to the 
trustees of the village the power to restrain and 
prohibit all runners, solicitors or guides, etc. The 
power to restrain and prohibit them is not limited 
to the public places or streets of the village, but 
the power is given to restrain them wherever they 
may be within the corporate limits. The by-law is 
equally explicit, for by it all persons are prohibited, 
within the corporate limits, from running for or 
soliciting any person or persons for any public or 
private conveyance, or for any tavern, boarding- 
house, etc. Had it been the intention of the Leg- 
islature or of the trustees to limit solicitation for 
passengers and patronage to the public streets, such 
limitation would doubtless have appeared by ex- 
press terms in the provision of the charter and by- 
law. Nor do we think that the charter or ordi- 
nance in question is a violation of any common-law 
right, for no person has the right to so conduct 
himself or use his property as to annoy and vex 
others when passing along the public way. At 
common law the highways were under the jurisdic- 
tion and control of the king; and in this country 
that of the sovereign power of the State. In mu- 
nicipal governments the Legislature has seen fit, in 
most instances, to require the municipality to take 
charge of and keep the streets in proper repair for 
the use of the public. But it still retains the power 
to preserve peace and good order, and protect the 
people in their unmolested use of the highways. It 
may be just as much annoyance to travelers to be 
accosted by a person standing a few inches from 
the sidewalk over which they are passing, as it 
would be to be accosted by a person standing in 
the middle of the street. It is suggested that if 
the soliciting from private property of those pass- 
ing upon the street is an offense, then if the village 
trustees saw fit, they could pass a by-law prohibit- 
ing persons from singing or playing upon the piano 
in their own houses, so that the sound could be 
heard upon the streets. It does not however ap- 
pear to us that there is any force in the suggestion, 
for the reason that no power is given the trustees 
under the charter to pass by-laws restricting sing- 
ing or music in private houses,” 


In Hutton v. State, Tex. Ct. App., May 25, 1887, 
it was held that a school teacher might lawfully 
ebastise a pupil for fighting, out of school hours and 
away from the school-house, against a rule of the 
school. This agrees with Deskins v. Gose, 85 Mo. 
485; 8. C.,55 Am. Rep. 387. Baldwin v. State, 4 
8. W. Rep. 579, was cited. 


The Texas Court of Appeals have recently decided 
three cases of carrying concealed weapons, two of 
which we think are wrongly decided, and perhaps 
the third also. In Darby v. State, June 1, 1887, 
the defendant was on his way to the “ county-site ” 
~—meaning probably the county-seat — of his 





county, distant eighteen miles from his residence, 
intending to return next day; and he was held 
not to be a ‘‘traveller.” In such a riotous and law- 
less country as Texas this is a pretty hard doctrine. 
See note, 25 Am. Rep. 654. In Brannon v. State, 
June 1, 1887, the premises on which the pistol was 
carried were the joint inheritance of the 'prisoner’s 
wife and another person. Held, not to be the 
premises of the accused. This may do, although it 
is atight squeeze. In Carthey v. State, June 8, 1887, 
the defendant carried his pistol in his wagon, 
within easy reach, and held it a moment in his 
hand. Held, not carrying ‘‘about his person.” 
The statute reads, “ on or about his person.” We 
should like to know what ‘‘ or about” means if it 
does not mean just such a case as this. It must 
mean something. It is very easy to evade and defy 
the law if this decision is sound. It seems to us 
that the defendant carried the weapon ‘‘ about ” his 
person as much as if it had been in a carpet-bag in 
his hand or in a holster on his horse. 


Another decision on carrying arms is in Redus v. 
State, Alabama Supreme Court, July 19, 1887. The 
evidence showed the weapon to have been defec- 
tive, but that it could be fired by striking the ham- 
mer with a knife or other instrument. Held, that 
a charge by the court in substance that if the jury 
believe from the evidence that the pistol could be 
fired by being held in one hand, and having the 
hammer struck with a knife or other instrument 
held in the other hand, it was a weapon or fire-arm, — 
the concealed carrying of which about the person 
would be contrary to law, was proper. The court 
said: ‘‘The weapon was a small cartridge pistol, 
the handle and mainspring of which were broken, 
but as the evidence tends to show, could be fired 
by holding it in one hand, and striking the ham- 
mer with a knife or other instrument. To consti- 
tute the statutory offense, it is not requisite that 
the pistol concealed should be complete in all its 
parts, or capable of direct and immediate use for 
offense or defense. Neither completeness, impaired 
condition, nor efficiency, is a proper subject of in- 
quiry, unless it has lost so many of its parts as to 
be harmless and worthless as a weapon — ceases to 
be afirm-arm. The condition of a pistol may vary 
without destroying its essential nature. An un- 
loaded pistol, or one difficult to discharge, or which 
cannot be discharged in the ordinary way, but can 
be by a match, or by striking the hammer, is a pis- 
tol within the meaning of the statute. A broken 
handle and mainspring and want of a tube, if the 
pistol is capable of being otherwise fired, do not ac- 
quit the defendant of the condemnation of the stat- 
ute. On the authority of Atwood v. State, 58 Ala. 
508, and Hutchinson v. State, 62 id. 3; 8. C., 34 Am. 
Rep. 1, the pistol shown to have been carried by 
the defendant, concealed about his person, must be 
held to be a pistol within the meaning of the stat- 
ute. The court did not err in the charges given, or 
in the refusals to charge as requested. Bish. Stat. 
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Crimes, § 791; Williams v. State, 61 Ga. 417; S. C., 
34 Am. Rep. 102.” See note, 25 Am. Rep. 562. 


—__~>——_——_—— 


PARTNERSHIP— POWER OF PARTNER 
—SALE OF ENTIRE STOCK — ASSENT. 
SUPREME COURT OF ALABAMA, JUNE 29, 1887. 
ELLs v. ALLEN. 

A sale of all the goods of a mercantile partnership at once is 
in the course of trade, and a fair sale of all by a single 
contract by one partner is within the implied powers inci- 
dent to the partnership relation. 

Fair dealing between partners requires, that before one un- 
dertakes to sell the entire stock, either for cash or in pay- 
ment of adebt, he should consult the other, if conven 
iently accessible, no sudden, imperative exigency arising. 
The other may protect himself by forbidding the sale, or 
dissenting before itis complete ; and if it is consummated 
without notice to him, and works any wrong or injury to 
him, he may obtain relief in equity; but if he acquiesces 
in it, or declines to dissent and enforce hisequitable rights, 
a partnership creditor cannot assail it except on grounds 
which would avoid a sale by the partnership. 

If the sale was made subject to the condition that the other 
partner should assent to it, his assent or subsequent rat- 
ification must be shown; but such assent or ratification 
may be either express or implied, and is a question for the 
jury, to be determined by a consideration of all the cir- 
cumstances in evidence. 


PPEAL from Circuit Court, Conecuh county. Ac- 
tion for damages on sheriff's official bond. The 
opinion states the case. 


Rice & Wiley and Bowles & Rabb, for appellants. 
J. M. McKleroy and Stalworth & Burnett, contra. 


CLopToN, J. The material question in this case re- 
lates to the validity of a sale of the stock of goods and 
store fixtures and furniture of the partnership of 
Cooper & Herrington. Allen, Bush & West, who are 
the plaintiffs, were merchants in Mobile, and creditors 
of Cooper & Herrington. On a visit to Mobile, to 
which place he went for the avowed purpose of pro- 
curing money to pay creditors who were pressing the 
payment of their claims, Herrington, on demand of 
the plaintiffs, sold them the entire stock of merchan- 
dise in part payment of their debt without having 
consulted the other partner, who was then in Ever- 
green, the place of business. Had the sale been made 
by both partners, or by one with the consent of the 
other, in payment of an honest debt at a fair valuation 
of the property, without the reservation of a benefit, 
there would be no doubt of its validity, though it op- 
erated to exclude other creditors. The question to 
what extentand in what manner one partner may bind 
the firm by a disposition of the partnership property, 
without the knowledge or consent of his copartner, 
though examined and considered in many cases, has 
not been generally and conclusively settled in this 
country. The opinions and decisions of learned and 
eminent jurists are inharmonious. The question has 
most frequently arisen in cases of general assignments, 
and different authorities have based their affirmance 
or denial of the power on different grounds. Whether 
or not one partner may make a valid general assign- 
ment of the partnership property, without the knowl- 
edge or consent of the other partner, and if so, of what 
character, and under what circumstances, it is unnec- 
essary for us to decide. The present case involves a 
sale, and to this question we confine this opinion. 

It is contended, that Cooper being accessible and 
capable of assenting or dissenting, Herrington had no 








authority to make the sale in Mobile without first con- 
sulting his copartner. Conceding that he could sell by 
retail, it is insisted that a sale of the entire stock to 
one creditor is an act out of the course of business, 
and without the scope of the partnership. The articles 
of copartnersbip are not before us, and in their ab- 
sence we must assume that each of the partners had 
the implied powers incident to the relation. The gen- 
eral power to sell is not restricted to the ordinary bus- 
iness of the partnership of selling by retail goods pur- 
chased in large quantities. A principal purpose being 
to sell, if one partner has power to sell the entire stock 
in small quantities, there seems to be no good reason 
why he has not the power to sell in large quantities, or 
the whole at once, if there be occasion and opportunity, 
Marshall, C. J., speaking of a conveyance by one part- 
ner for the benefit of creditors, says: ‘* Had this then 
been a sale for money, or on credit, no person, I think, 
could have doubted its obligation. I can perceive no 
distinction in law, in reason, or in justice, between 
such a sale and the transaction which has taken place. 
A merchant may rightfully sell to his creditor, as well 
as for money. He may give goods in payment of a 
debt. If he may thus pay a small creditor, he may 
thus pay a large one. The quantwn of debt, or of 
goods sold, cannot alter the right.””, Anderson v. Tomp- 
kins, 1 Brock. 456; Arnold v. Brown, 24 Pick. 89; Whit- 
ton v. Smith, 1 Freem. Ch. 231; Burrill Assignm. 103. 

Either partner may apply the money of the firm to 
the payment of any of the firm debts. If Herrington 
had authority to sell the entire stock of goods at once 
for cash, and appropriate the money to the plaintiff's 
debt, he has like authority to sell them the goods in 
payment. 

In Cullum v. Bloodgood, 15 Ala. 34, though admitting 
that Mr. Justice Story concedes “it may well admit 
of some doubs whether the power extends to a general 
assignment of all the funds and effects of the partner- 
ship by one partner for the benefit of creditors,” it is 
substantially said that there is no conflict in the de- 
cisions as to the right of either of the partners before 
dissolution, to apply the funds of the firm to the pay- 
ment of one creditor to the exclusion of another. 

In Halstead v. Shepard, 23 Ala. 558, it is said: “In 
ordinary partnerships, particularly those of a mercan- 
tile character, it is undoubtedly true, that while the 
partnership is subsisting, one partner, acting within 
the scope of the ordinary business of the firm, has the 
right to sell and dispose of the property of the firm to 
the extent of the entire stock.”’ 

And in Hyrschfelder v. Keyser, 59 Ala. 338, a sale of 
partnership property, made to a creditor by one part- 
ner without the knowledge or consent of the other, 
was sustained, Manning, J., approvingly quoting from 
Coliyer on Partnership, that ‘* it is within the general 
scope of partnership authority to sell and dispose of all 
the partnership goods in the orderly and regular course 
of business. He may sell the whole stock in trade at 
once, by a single contract.’’ From these cases, upon 
which no doubt attorneys have advised their clients, 
and parties have acted, we must regard as settled law 
in this State that a sale of all the goods of -a mercan- 
tile partnership at once is in the course of trade, anda 
fair sale of all by a single contract by one partner is 
within the implied power incident to the relation. 

But just and open dealing between partners requires 
that the copartner, if conveniently accessible, and no 
sudden, imperative exigency arises, should be con- 
sulted before one partner undertakes to sell the entire 
stock, either for cash or to a creditor, in respect to 
which each has equal right and authority. When the 
power is so exercised, the transaction is at least open 
to suspicion of undue advantage. 

In Halstead v. Shepard, supra, it is said: “If there- 
fore one partner undertakes to dispose of the partner- 
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ship effects to the injury and wrong of the other part- 
ners, equity will interpose to grant relief; and if the 
purchasers of such effects take them with notice of 
such fraudulent intent on the part of the partner mak- 
ing the sale, they will be considered as parties to the 
fraud, and liable in equity with the fraudulent partner 
to refund to the remaining partners.” But when the 
sale is bona fide, and no wrong or injury is done to the 
other partners, there is no ground on which to question 
the power. In case of a disposition of the property, 
whereby wrong or injury results to the copartner 
merely, the liability is to him; and while it may be 
that the firm creditors may avail themselves thereof 
by a proper suit in equity, having for its objects mar- 
shalling the assets of an insolvent partnership, and 
subrogation to the lien and equity of the copartner, — 
as to which we express no opinion, — a single creditor 
cannot make available at law such wrong, unless it 
also constitutes a legal wrong to him asa creditor; 
and cannot successfully avoid a sale made by one part- 
ner, When such sale, if it had been made by the firm, 
would not have offended his rights, the other partner 
acquiescing therein by declining to enforce the liabil- 
ity to him. 

But though one partner may undertake to dispose of 
the partnership property, the other partner is not 
powerless. He may protect himself by forbidding or 
dissenting before the sale is completed. The authority 
thus to dispose of the property rests on the rule that 
each partner is the agent of the others when acting 
within the scope of the partnership,-— an implied power 
incident to the relation... The agency and the conse- 
quent implied power are revocable. When such au- 
thority is prohibited or qualified by the articles of co- 
partnership, and such stipulation is brought to the 
notice of the party dealing with the partner, or in the 
absence of such stipulation, due notice is given to such 
party that the copartner forbids or dissents, of the 
revocation of the agency before it is executed, such 
sale is not the act of nor binding on the firm. Yeager 
v. Wallace, 57 Penn. St. 365; Leavitt v. Peck, 3 Conn. 
124; Feigley v. Sponeberger, 5 Watts & S. 564. 

If it be true, as to which there seems to be no dis- 
pute, that Cooper refused to sign the conveyance or 
consent to the sale when requested, its validity de- 
pends on subsequent ratification orjassent. 

In this connection may also be properly considered 
the contention of defendants that the sale was condi- 
tional on Cooper’s assent. If it be true, as to which 
the evidence conflicts, that Herrington refused to ex- 
ercise his authority as a partner, and to make a sale 
without Cooper’s consent, then there was no valid sale 
unless such consent was obtained. Whether or not 
the sale was absolute or conditional, and if conditional, 
whether or not Cooper assented, are questions of fact. 
The consent may be express or implied. Neither of 
the partners was examined as to these material ques- 
tions, notwithstanding the plaintiffs, who made the 
transaction, positively denied there was any condition. 
It was sought to overcome this denial by inferences 
to be drawn from circumstances. But whether the 
circumstances were sufficient or insufficient to disprove 
the statement of the witness, and to establish a condi- 
tional sale, were questions for the jury, not for the 
court. The court erred ia not instructing the jury, as 
requested by defendants, that they were authorized to 
consider, on the question of an absolute or conditional 
sale, and Cooper's assent, all the circumstances occur- 
ting between the parties at the time, in connection 
with the testimony of the witness Bush, and the other 
evidence. While it may be that if Cooper, after being 
fully and truly informed of the contents of the con- 
veyauce, and of the terms and character of the trans- 
action, surrendered possession of the store and the 
goods, recommended a clerk, and assigued to plaintiffs 





the policies of insurance, this in law would be tanta- 
mount to a ratification and assent, the ascertainment 
of the facts should have been submitted to the jury. 

The goods having belonged to Cooper & Herrington, 
the levy of the attachment was not wrongful, and gave 
the plaintiffs no cause of action, unless they acquired 
title to the goods by a purchase valid, as against the 
creditors of Cooper & Herrington, though the sale may 
not have been conditional, or it may have been ratified 
or assented to by Cooper. When it is shown that the 
attaching creditur’s debt antedates the sale or convey- 
ance, the burden is on the grantee to prove payment 
of an adequate and valuable consideration,—in this 
case the existence and validity of the debt in part 
pay ment of which the goods were taken. Hamilton v. 
Blackwell, 60 Ala. 545. Notwithstanding the validity 
and existence of the plaintiffs’ debt, and the adequacy 
of the consideration having been proved by the wit- 
ness Bush, and there being no conflicting evidence, a 
charge misplacing the burden of proof cannot work in- 
jury, and will not of itself operate a reversal of the 
judgment. 

The measure of damages, there being no aggravating 
circumstances, is the value of the goods at the time 
they were taken, with interest to the day of the trial. 
There is no error in excluding evidence of the value at 
the time of the trial. 

The attachment was levied before the sale of the 
goods to Bush & Finch. The goods were at the time 
of the seizure in the possession of plaintiffs; and if 
the taking was wrongful, the damage was done to them, 
and in them is the right of action. Reversed and re- 


manded. 
—_—_—____— 


CORPORATIONS — IMITATION OF NAMES — 
DUTY OF SECRETARY OF STATE TO 
REFUSE INCORPORATION. 

SUPREME COURT OF MISSOURI, APRIL TERM, 1887. 


STATE, EX REL. HUTCHINSON, V. MCGRATH. 


The Missouri corporation law declares what the articles of 
association of a proposed corporation shall contain, 
among other things being the corporate name, which it is 
provided, “‘shall not be the name of any corporation 
heretofore incorporated in this State for similar purposes, 
or an imitation of such names.’’ It also makes it the 
duty of the secretary of State, upon the filing of any such 
articles, to grant a certificate that the corporation has 
been duly organized. Held, 1. That the secretary is not 
bound to issue such a certificate ifthe name proposed is 
an imitation of the name of a corporation already organ- 
ized, and of this he must judge iu the first instance; 2. 
That it is difficult to state a precise rule by which one 
name may be said to be an imitation of another; where 
however the names so far resemble each other that a 
person using that care, caution and observation which the 
public use and may be expected to use, would mistake 
one for the other, then the new name is to be regarded as 
an imitation of the former, the character of the business 
and the location of the two corporations must be con- 
sidered ; 3. That the name, ‘** The Kansas City Real Estate 
Exchange,” is such an imitation of ‘* Kansas City Real Es- 
state and Stock Exchange,” as to justify the refusal of a 
certificate. 


Buack, J. The relators on the 10th of March, 1887, 
associated themselves together under article 8, chapter 
21, Revised Statutes, for the purpose of organizing a 
corporation by the name of “The Kansas City Real 
Estate Exchange,” to be located at Kansas City. The 
articles of association, it is conceded, are in due form 
and were duly recorded in the recorder’s office. Upon 
presentation of a copy of the same to the secretary of 
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State, he declined to issue a certificate of incorpora- 
tion, and the object of this application for the writ of 
mandamus is to compel him to make the certificate. 

The secretary, by his return, shows that there is 
another corporation, duly organized and located at 
the same place and for the same purpose, by the name 
of *‘ Kansas City Real Estate and Stock Exchange,” 
to which he issued a certificate of incorporation on 
the 2lst of May, 1886, and that he declined to issue a 
certificate to the relators because the name adopted by 
them is substantially the same as, and an imitation of 
that of the previously incorporated company. 

Section 762 of the first article of the statute on cor- 
porations, and which applies to all corporations, is as 
follows: ‘No certificate of its incorporation or cer- 
tificate of its change of corporate name shall be issued 
by the secretary of State to any company or as- 
sociation; first, uuder the same corporate name and 
style as that already assumed by another corporation,” 
etc. 

Section 926, which is a part of the article under which 
these companies in question are organized, provides in 
detail what the articles of agreement or association 
shall contain. It is then made the duty of the secre- 
tary to give a certificate that the corporation has been 
duly organized, and that certificate is made evidence 
of the corporate existence of such corporation in the 
courts. That section, among other things, declares 
that the articles of agreement shall set out the ** cor- 
porate name of the proposed corporation, which shall 
not be the name of any corporation heretofore in- 
corporated in this State for similar purposes or an 
imitation of such name.” 

Had the name of the two corporations been pre- 
cisely the same, then itis not denied,that the secretary 
would be bound and required to refuse the certificate 
under section 762, for in such cases the law clearly 
prohibits him from giving the certificate. But as the 
names are not exactly the same, it is insisted that 
under section 926 he has no discretion, and that he 
must give the certificate and leave the interested 
parties to their remedy before the courts of the State. 

His duty is doubtless a ministerial one, which has 
been defined to be ‘‘a simple, definite duty, arising 
under conditions admitted or proved to exist and im- 
posed by law.’’ State of Miss. v. Johnson, 4 Wall. 498. 
These conditions do not exist in the present case until 
the relators have filed a copy of their articles of as- 
sociation which comply with the conditions imposed 
by the statute. They do not exist if the name adopted 
be the name of acorporation before incorporated or 
an imitation of such name. Thesecretary is required, 
not simply to file the copy of the articles, but to certify 
that the corporation has been duly organized. To do 
this he must see that the law has been complied with. 
It cannot be maintained that be must give the certifi- 
cate on any document which interested parties may 
file with him as and foracopy of articles of associa- 
tion. His decision is not binding upon the courts; 
certainly so in such a proceeding as this, but he will 
not be required to give the certificate until it appears 
the law has been complied with. Until then no duty 
arises to grant the request. To entitle the relators to 
the writ of mandamus it must appear that they have 
a clear right to the act demanded. High on Ex. L. 
Rem., §10. It follows that we must see whether the 
relators are entitled to the certificate. 

The name of a corporation is a necessary element of 
its existence, and aside from any statute, the right to 
its exclusive use will be protected upon the same prin- 
ciples that persons are prutected in the use of trade- 
marks. Boon Corp., $32; Newby v. Oregon Cent. R. 
Co., 1 Deady, 609; Ex parte Walker, 1 Tenn. Ch. 97; 
Holmes, Booth, etc., v. Holmes, Booth, etc., 37 Coun. 
291. In the case last cited the name of the corpora- 





tion first organized was *‘ Holmes, Booth & Haydens,” 
and was made up of the names of the principal share. 
holders. Two of the shareholders, Holmes & Booth, 
with other persons, thereafter organized another cor- 
poration by the name of *‘ Holmes, Booth & Atwood 
Manufacturing Co.”’ The similarity of the two names 
resulted in confusion, and it was found as a fact that 
dealers in the market were liable to be misled into the 
belief that the corporations were the same. On these 
facts it was held that the new corporation should be 
enjoined from using the name adopted. These caseg 
show the rights that arise from the use of a corporate 
name. 

It is the evident purpose of our statute to protect to 
some extent these common-law rights, and to do this 
both as to the corporation first adopting the name and 
as to the public which may be misled by the similarity 
of the two names. It is difficult to state a precise rule 
by which one name may be said to be ar imitation of 
another in the sense of the statute. Where however 
the names so far resemble each other that a person 
using that care, caution and observation which the 
public use, aud may be expected to use, would mistake 
one for the other, then the new name is to be regarded 
as an imitation of the former. The character of the 
business and the location of the two corporations 
must be considered. Now in the present case both 
corporations are located in the same city, both are 
created for precisely the same purposes, i. e., to es- 
tablish and maintain a place with a suitable building 
for the public and private sale of real estate, stocks 
and other property. The only difference between the 
two names consists in the use of the words ‘and 
stock.” These words appearin the name of the for- 
mer corporation, but are omitted in the name adopted 
by the relators. The omission of these from the com- 
bination with the other words, it is believed, does not 
furnish a fair distinguishing feature. A reasonably 
prudent person would be constantly liable to mistake 
the one for the other. It is doubtless the purpose of 
both corporations to encourage the public sale of 
property,real and personal, at their places of business, 
under mortgages, deeds of trust and the like, and the 
names ought not to be so similaras to lead to con- 
fusion and litigation. All the facts considered and the 
reason of the law attended to, we can but conclude 
the relators have adopted a name in violation of the 
statute, and the writ is therefore denied. 

All concur. 


WATER AND WATER-COURSES — MILLS — 
OBSTRUCTION OF STREAM. 
KENTUCKY COURT OF APPEALS. 

JUNE 18, 1887. 
ANDERSON V. CINCINNATI SOUTHERN RAILWAY. 

The use of the water of astream by a railway company for 

the purpose of operating its engines is not a use for 
natural or domestic purposes, and if by such use the 
flow of water to a mill is diminished, andthe capacity of 
the water-power below is lessened, it must answer in 
damages to persons injured thereby, but not soin any 
other case. 


| tomas from Circuit Court, Pulaski county. 


Curd & Waddle and Parker & May, for appellant. 


Morrow & Newell, for appellee. 


Lewis, J. Appellant is the owner of a water grist- 
mill erected by him, in 1872, on Pitman’s creek, under 
an order of the Pulaski County Court granting the 
leave as provided by law in such cases. Across the 
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same creek, about one mile below its source, and two 
miles above appellant’s mill, appellees, the trustees of 
the Cincinnati Southern Railway, under charter 
granted by the general assembly, subsequently built 
their road; and at the same time erected, just above 
the railroad crossing, a wooden dam four feet high by 
which a reservoir was formed, from which water was 
taken to asupply tank to be used in running their 
trains. Butin 187 or 1878, several years after the 
completion of their road, they erected, in place of the 
wooden dam, one built of stone laid in cement, four- 
teen feet high, by which a res-rvoir was formed cover- 
ing ten or eleven acres of land purchased by them of 
the riparian owner. This action was brought by ap- 
pellant against appellees for the alleged wrongful and 
unlawful obstruction and diversion, by reason of the 
stone dam, of water that hitherto flowed to and sup- 
plied the power for the operation of his mill, whereby 
as he states, he has been injured, and to a great extent 
deprived of the use and enjoyment of said mill. For 
their defense, appellees auswer—First, that since July, 
1877, the railroad built by them, together with its fran- 
chises, appurtenances, and including the stone dam 
and reservoir, had been leased by them to the Cincin- 
nati Railway Company and the Cincinnati, New 
Orleans & Texas Pacific Railway Company, and ap- 
pellees have not since that time been in the possession 
or had control of the dam or reservoir, and are not 
therefore liable for the injury complained of; second, 
they deny that the flow of waterto appellant’s mill 
has to any extent been perverted or delayed by the 
erection of the stone dam, and state that there is no 
stream of water having channel or banks above the 
point where the dam is located, — the reservoir being 
supplied with water by surface drainage at times of 
heavy rains,— and thatif the water which flows above 
the dam was unobstructed, it would not in any way 
affect appellant’s mill, because the quantity, during a 
portion of each year, is so small as even when added 
to that below, to be insufficient to run the mill, while 
during the residue of the time the quantity flowing 
below is sufficient to operate it as fully as if the dam 
had not been erected. 

In our opinion, the first defense is not available. 
The stone dam which it is alleged by appellant ob- 
structs and diverts the natural and accustomed flow 
of water to his mill was erected by appellees as an 
appurtenance to their road, and being the primary 
and continuing cause of the injury complained of, 
there can be no question of his right to maintain this 
action against them for whatever damage has been un- 
lawfully caused thereby. How far the lessees of the 
railroad may be liable, if at all, for taking the water 
already obstructed by the dam of appellees, and using 
it in operating their trains, is a question not now pre- 
sented. 

The right of every riparian owner to the enjoyment 
of a stream of running water in its natural state in 
flow, quantity and quality is now well established. 
“Every proprietor of lands on the banks of streams 
has naturally an equal right to the use of the water 
which flows in the stream adjacent to his lands as it 
is wont to run, without diminution or alteration. No 
proprietor hasa right to use the water to the prejudice 
of other proprietors above him, unless he has a prior 
right to divert it, or a title to some exclusive enjoy- 
ment. He has no property in the water itself, but a 
simple usufruct while it passes along. ‘ Aqua currit 
et debet currere ut currere solebut,’ is the language of the 
law. Though he may use the water while it runs over 
his land as an incident to the land, he cannot un- 
reasonably detain it, or give it another direction, and 
he must return it to its ordinary channel when it 
leaves his estate. Without the consent of the adjoin- 
ing proprietors he cannot divert or diminish the 





quantity of water which would otherwise descend to 
the proprietors below, nor throw the water back upon 
the ‘proprietors above without a grant or an uninter- 
rupted enjoyment of twenty years (fifteen under our 
statute), which is evidence of it. This is the clearand 
settled general doctrine on the subject. All the diffi- 
culty that arises consists in its application.”’ 2 Kent 
Com. 439. ‘‘The primary use of water is for natural 
and domestic purposes, and each proprietor of the 
land through which it flows may use as much of it as 
is necessary for those purposes, even if it be entirely 
consumed in the use; but he is limited, as regards 
other purposes, to a reasonable and proportionate 
use, which must not be such asto exclude others from 
a benefit to which they are equally entitled with him- 
self.’”’ Wadsworth v. Tillotson, 15 Conn. 366; Evans v. 
Merriweather, 3 Scam. 492; Arnold v. Foot, 12 Wend. 
330; Davis v. Fuller, 12 Vt. 178; Mayor, etc., v. Com- 
missioners Spring Garden, 7 Penn. St. 348. Water may 
by a riparian owner be withdrawn froma stream by 
ordinary means, or by artificial channels, for the pur- 
pose of supplying the wants of men and animals, even 
to the extent of producing a material diminution in 
the force and volume ofthecurrent. But it cannot be 
withdrawn for the purpose of irrigation, or for any 
other secondary and artificial purpose, except in such 
a reasonable and legitimate way as not to interfere un- 
justifiably with its general use. Weston v. Alden, 8 
Mass. 136; Colburn v. Richards, 13 id. 420; Cook v. 
Hull, 3 Pick. 269; Anthony v. Lapham, 5 id. 175; 
Evans v. Merriweather, supra. 

It has always been the policy in this State to encour- 
age the building of water-mills; and being considered 
of ‘‘ public use,’’ the exercise by the Legislature of the 
right of eminent domain in favor of them has never 
been called in question by the courts. By section 1, ch. 
77, Gen Stat., which is substantially the same as section 
1 of the act of 1797, continued in force by the Revised 
Statutes, it is provided that ‘“‘a person owning land on 
a water-course, the bed whereof belongs to him or the 
Commonwealth, aud desiring to build on such land a 
grist-mill, or other mill or manufactory, useful to the 
public, and needing a dam in or across the water- 
course, or the raising of an established dam, or the 
cutting or enlarging of a canal above or below, may 
by petition in writing filed in the County Court of the 
county in which is situated the principal part of the 
land asked to be condemned, obtain therefrom a writ 
of ad quod damnum for the purpose of making the 
necessary condemnation, which shall embrace all the 
land demanded, whether lying in the same county or 
not.” But by the subsequent section of the same 
chapter itis provided that such leave shall not be 
granted if thereby the mansion-house of any other 
than the applicant, or the out-houses, or any part of 
the yard, garden, or orchard thereto belonging, will be 
overflowed or taken, or that any other legally estab- 
lished mill will be materially injured thereby, or that 
the health of the neighbors will be injured; and that 
no person shall, by reason of such leave, draw the 
water from the mill-pond of another existing at the 
time of the leave, or otherwise do any thing injurious 
to a vested right in any water-works then existing on 
the water-course. By virtue of the leave thus granted 
to erect a mill or manufactory on a water-course in 
this State, the owner acquires a right which cannot 
be lawfully infringed by any other person or corpora- 
tion, or taken or applied to public use without just 
compensation being previously made. By virtue of 
this statutory proceeding one constructinga dam, or 
intending to do so, may apply to the County Court, 
and obtain permission to do so by paying to the ripa- 
rian proprietors below and above the dam such damages 
as they may likely sustain by reason of its construc- 
tion; and this is a full protection to the applicant; 
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but if no application is made to the County Court, he 
still has the right to use his own land, and the water 
flowing over it, when not injuring others, as there is 
no restriction to be found in the statute, or elsewhere, 
by which the owner of the land where the stream runs 
is prohibited from building a dam when not interfer- 
ing with the rights of others; but in doing so, if he so 
obstructs the natural flow of the water as to lessen the 
supply of his neighbor below, or to overflow his land 
above, he must answer in damages. The owner is 
entitled to the reasonable use of the water for natural 
and domestic purposes; but when he undertakes to 
divert the course of the stream, or detains the water 
by means of a dam so as to prevent the previous sup- 
ply to other riparian owners, he becomes a wrong- 
doer. 

In this case the owner of the mill below has pro- 
tected himself against any claim for damages by reason 
of the extraordinary use of the water by his applica- 
tion to the County Court; but if he had obtained no 
such leave, and the running of his mill obstructed the 
passage of the water, and diminished its flow to the 
injury of those below, he would have been liable for 
the injury. So in this case, although the railway com- 
pany owns the land, if the construction of its dam, and 
the use of the water, diminished the flow to appellant’s 
mill, so as to affect the running of his mills, it must be 
regarded as an unreasonable use of the water, because 
the use of the water, for the purpose of supplying the 
boilers on trains running on the road, is something 
more than the ordinary use for domestic purposes. The 
use and detention of the water on a large stream by 
means of adam for the purposes of the railroad might 
not be an unreasonable use, as ordinarily there would 
be ample water left for all the purposes of the riparian 
owner below; yet where the streamis small, or even 
large, if the dam so obstructs the water as to diminish 
the flow, and lessen the capacity of the water-power 
below, it is an injury to the proprietor for which 
damages may be awarded. The question therefore in 
this case, is not whether the railroad company made 
an unreasonable use of the water, but whether its use, 
for the purpose of the railroad injured the mill below. 
Where the water is detained by dams so as to run 
mills, or supply locomotives, it is not an ordinary use 
of the water; and while the company may not use 
more than is reasonably necessary for running its 
trains, nevertheless, if it injures the mill of the plain- 
tiff, he isentitled to recover. The instruction that the 
company had the right to its reasonable use was there- 
fore misleading. The mere detention of the water, or 
the construction of the dam, is not of itself the injury. 
It must be sucha detention as impedes, delays, or 
affects the running of plaintiff's mill. Iftheuse by the 
railroad causes no material injury to the owner, then 
no recovery can be had, and this is a question of fact 
for the jury to determine. 

The judgment below is therefore reversed, and 
remanded for a new trial in conformity with this 
opinion. 


NUISANCE—STEAM-PLANING MILL NEAR 
DWELLING-HOUSE. 
SUPREME COURT OF ERRORS OF CONNECTICUT, 
FEBRUARY 4, 1887 


Hurwsvr v. McKone. 

Defendant's steam planing-mill, in which shavings and saw- 
dust were used for fuel, was situated within twenty-one 
feet of plaintiff’s dwelling-house in the city of Hartford. 
The motion of the machinery jarred the house so that the 
windows rattled, the dishes were shaken about, reading, 
writing or conversation was carried on with difficulty, and 








the health of the occupants was affected injuriously. The 
smoke and cinders fouled clothes hung out to dry, soiled 
everything in the house, even the food on the table. Held, 
that the mill, operated in that manner, was a nuisance, 
although there werea number of other manufacturing 
establishments within a thousand or fifteen hundred feet 
of it, and the neighborhood was largely occupied by 
mechanics and tenement houses. 


: me opinion states the case. 


H. C. Robinson and E. H. Hyde, Jr., for appellants, 
C. H. Briscoe and C. A. Safford, for appellee. 


Loomis, J. Thisisa complaint for an injunction, 
for the recovery of damages on account of an alleged 
nuisance erected and continued by the defendants on 
their own land, adjacent to the plaintiff's dwelling- 
house. The trial court found the issue for the plain- 
tiff, and assessed his damages at $1,000; but pending 
the suit, there was such a change made by the defend- 
ants in the mode of operating their works as to render 
the preventive remedy asked for unnecessary, and 
therefore the injunction was denied. The eight errors 
assigned may, for the purposes of this review, be re- 
duced to two, namely: that the facts found will not 
sustain any judgment for the plaintiff; and that the 
court entertained improper elements of damage, which 
increased the amount of the judgment. 

1. Under the first head, the question is whether the 
existence and operation of the defendants’ steam 
planing-mill, in the manner in which it was conduc- 
ted and located, so materially interfered with the com- 
fort and enjoyment of the plaintiff and his family in 
their dwelling-house as to constitute a nuisance. The 
finding of the court is so full and strong on this point 
that it would seem conclusive. It is as follows: “The 
defendants used the shavings and sawdust from their 
machines for fuel to generate steam. Such light and 
combustible fuel makes a great deal of smoke and 
cinders. The machinery of the mill, whenever it is in 
motion, makes much noise. So great is the noise of 
the machinery, and so near is it to the plaintiff's house, 
that when it is in motion it is impossible for the plain- 
tiffor the members of his family to read, write or 
carry on conversation without great difficulty. It 
causes the house to jar, so that the windows rattle in 
the casings; dishes and other like things standing on 
the table oron shelves will shake and jolt together. 
The health of the plaintiff and his family has been in- 
jured. Atenant inthe house, a Mrs. Whiting, was 
sick there and died. Her medical attendant testified 
in court that she suffered greatly from the noise of the 
defendant’s machinery, and that her disease was 
aggravated and her death hastened by it. The wife of 
the plaintiff, being in a delicate state of health, has 
suffered very much from headaches caused by the 
noise. The value of the house has been and is greatly 
impaired, especially its rental value. The plaintiff has 
been unable to procure tenants, and such as he does 
procure are unwilling to pay as much rent as he before 
received. The smoke and cinders from the defend- 
ants’ chimney came into the plaintiff's yard and into 
his house whenever a door or window was opened. 
Clothes in the yard hung out to dry were made foul so 
that they had to be washed again. Everything in the 
house was soiled, the floors, carpets, walls, windows, 
curtains, and even the table on which they ate their 
meals. Upon more than one occasion the plaintiff and 
his family were unable to eat the meal which had 
been prepared for them, so dense and noisome was the 
smoke which came into the house from the defendants’ 
mill. In some or all of these ways the plaintiff has 
been troubled, annoyed, injured, discomforted, and 
distressed, and the house made almost uninhabitable, 
ever since the defendants erected their mill.” 
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This surely was no trifling inconvenience which the 
civilities of good neighborhood, ina thickly-settled 
and industrious community, required the plaintiff to 
pear in silence, nor was it a matter painful merely to 
a cultivated taste, but the finding makes it beyond all 
controversy a matter of great physical discomfort, 
powerfully affecting the comfortable enjoyment of the 
plaintiff's home, and impairing the health of his family 
and the value of his property. 

But it is suggested that the defendants’ business was 
per se lawful, and the use made of their own property 
was reasonable. We concede that the law will not in- 
terfere with a use that is reasonable. But the question 
of reasonable use isto be determined in view of the 
rights of others. Even a cooking stove may be so 
located and used as to make it a nuisance to the ad- 
jacent proprietor, as in Grady v. Wolsner, 46 Ala. 381. 
The owner may erect buildings with chimneys and 
build fires therein in a proper manner, because these 
are among the necessary incidents to such property, 
but he has no right to burn fuel inthe making of such 
fires that develops dense masses of smoke, to the in- 
jury of his neighbor, nor to build his chimneys so as 
tosend the smuke into his neighbor’s house. Wood 
Nuis., § 482. 

It is further said that the place in question was a 
manufacturing locality, and that the plaintiff's annoy- 
ances and damage were only such as were incident to 
the neighborhood where he had elected to reside. In 
determining whether the defendants violated any just 
rights of the plaintiff, the location and surroundings 
are to be considered; for it is undoubtedly true that 
what constitutes a nuisance in one locality may not be 
in another, and we can fully accept the rule laid down 
in McCaffrey’s Appeal, 105 Penn. St. 253: ‘‘ A person 
who resides in the center of a large city must not 
expect to be surrounded by the stillness which pre- 
vails in arural district. He must necessarily hear some 
of the noise, and occasionally feel slight vibrations, 
produced by the movement and labor of its people 
and by the hum of its mechanical industries.”” And 
if we should adopt the distinction laid down by Lord 
Chancellor Westbury in St. Helen's Smelting Co. v. 
Tipping, 11 H. L. Cas. 650, cited by the defendants, 
between a nuisance producing a material injury to 
property, where the right of action is absolute, and an 
alleged nuisance which produces merely personal an- 
noyance and discomfort, where the right of action de- 
pends “greatly on the circumstances of the place 
where the thing complained of occurs,’’ we still think 
there is no authority that would deny a right of action 
under the facts and circumstances of this caseas de- 
scribed in the findings. The vivid language of Thomp- 
son, J., in delivering the opinion in Dennis v. Eckhardt, 
3 Grant Cas. 392, with slight changes would seem to 
describe this case: ‘‘Some discomforts must be en- 
dured as compensation for the convenience of city 
life, * * * but I cannot find authority in law for 
saying that athing which fills the atmosphere that 
others have a right to live in,with offensive smoke and 
odors, stifles the breath, produces nausea and head- 
ache, * * * prevents the drying of clothes and 
ventilation of houses, darkens the sunlight, and con- 
verts pleasant residences into prison-houses in dog- 
days, and defiles carpets, curtains, and dinner plates 
with deposits of soot and dirt, is not a nuisance, even 
though the results are only occasional.”’ 

The claim of the defendants that the locality is one 
“given over to mechanical industries,’ is not in full 
accord with the finding. The plaintiff's house is on 
Governor street, and on this street there is no claim 
that there are any manufacturing establishments. 
There are such on Sheldon street, and it is found that 
“within one thousand or fifteen hundred feet of the 
defendants’ premises there are a number of other 





manufacturing establishments, and the neighborhood 
within the distance above stated is largely occupied by 
mechanics and by tenement houses.” All these manu- 
facturing establishments are of course still more re- | 
mote from the plaintiff's house, and the distance 
obviously is so great as to preclude any annoyance 
from smoke, cinders, or the jar of machinery, and the 
noise must be so softened that it could not well bea 
nuisance. All the discomfort which the plaintiff can 
therefore suffer of the kind referred to, must come 
from the establishment of the defendants, only twenty- 
one feet distant from his house. It is probably in the 
power of the defendants, without great expense, to 
avoid all just ground for complaint. The court finds 
that they have already done s0, mostly in respect to 
smoke and cinders. 

In regard to the suggestions that the plaintiff elected 
to reside in this locality, there is nothing to show that 
the objectionable business of the defendants had ever 
been carried on before the plaintiff took possession, 
but rather the contrary, for they did not build till 
1884. If however it were otherwise, and the plaintiff 
knew of the nuisance, and then went and took up his 
abode near it, he would not thereby be precluded from 
maintaining his action. A man is not to be precluded 
from building and living on his own land because the 
adjoining proprietor first erected a nuisance, which 
indeed was no nuisance till somebody went there to 
live. Hole v. Bariow, 27 Law J. C. P. 208; Com. v. 
Upton, 6 Gray, 473; Fertilizing Co. v. Hyde Park, 97 
U. S. 659. 

In regard to any suggestion arising from the fact 
that the dwelling-houses in the vicinity are largely 
occupied by mechanics and teuants, we fully approve 
and adopt the language of Chancellor Zabriskie in 
delivering the opinion in Ross v. Butler, 19 N. J. Eq. 
294: ‘I find no authority that will warrant the position 
that the part of atown which is occupied by trades- 
men and mechanics for residences, and carrying on 
trades and business, and which contains no elegant or 
costly dwellings, and is not inhabited by the wealthy 
and luxurious, is a proper or convenient place for 
carrying on business which renders the dwellings there 
uncomfortable tothe owners and their families, by 
offensive smells, smoke, cinders, or intolerable noises, 
even if the inhabitants themselves work at trades 
occasioning some degree of noise, smoke and cinders. 
Thereis no principle in law or reason which would 
give protection to the large comforts and enjoyments 
with which the wealthy and luxurious are surrounded, 
and fail to secure to the artisan and laborer and their 
families the fewer and more restricted comforts which 
they enjoy.” 

2. The remaining question is whether there entered 
into the judgment any improper elements of damage. 
The defendants say, in substance, that the court as- 
sessed damages for injuries not actionable; but what 
injuries are referred to,the assignments of error do not 
mention atall. This amounts to no more than a gen- 
eral assignment of error, which is contrary to the rule 
on this subject, and might be disregarded; but as the 
defendants were heard in argument upon the question, 
it may be more satisfactory to dispose of it upon its 
merits. 

Resorting then to the oral argument before this 
court to supply the omission referred to, we find that 
after a critical analysis of the finding, the counsel for 
the defendants are able to specify afew particulars 
wherein the court, in describing the effects of the 
nuisance, went beyond the allegations in the complaint ; 
for instance, the complaint, in referring to the effect 
upon the health of the plaintiff und his family, says 
simply that it was endangered, whereas the finding is 
that it was injured; also where the complaint only 
speaks of the effect of the running of the defendants’ 
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machinery as causing an intolerable noise, making it 
impossible to hear conversation, the finding states, in 
addition, that it caused the house to jar, and made the 
windows rattle and the dishes jolt together. Now 
without stopping to show how far these facts might 
come in under the general allegations of the complaint 
in respect to being harassed, annoyed, and made un- 
comfortable, and the house being made unfit for 
habitation, we may concede, for the purposes of dis- 
cussion, that in the two particulars mentioned, the 
finding specifies injuries not specifically alleged, and 
our answer is that the inference attempted to be drawn 
therefrom, that the court gave damages for those ad- 
ditional injuries, is unwarrantable. It should be borne 
in mind that the suit was for an injunction and also for 
damages, and the evidence to be received and the facts 
to be found and made part of the record had reference 
necessarily to both remedies. 

All tbe necessary effects of running the defendants’ 
. machinery in close proximity to the plaintiff's house 
were to be inquired into upon the trial, in order to 
determine whether it was a nuisance, and whether it 
was such a one as to demand the extraordinary remedy 
ofan injunction. The facts referred to therefore had 
a proper office to perform. *‘ Health endangered ” was 
perfectly established when the court found health 
actually injured, for the greater must include the less, 
and health injured wasa much stronger reason for an 
injunction, as the nuisance, if continued, might result 
in the permanent impairment of health. So as to the 
other fact, if the machinery operated with such tremen- 
dous power as to jar the house itself, the court not only 
would see how intense and intolerable the noise must 
have been, and that the allegation in that respect was 
true, but that the necessity for an injunction was more 
urgent on that account. Now our conclusion is, that 
as all the facts referred to had a perfectly legitimate 
office to perform in the mind of the trial judge, it isto 
be conclusively presumed, in the absence of any evi- 
dence to the contrary shown by the record, that they 
were so applied. This principle has often been invoked 
to prevent a new trial for an alleged improper admis- 
sion of evidence, where there wus a general objection 
at the time, and the court received the evidence, but 
gave no indication as to the use to be made of it, and 
where for one purpose it would have been proper, but 
for another very improper. The party in such cases 
is never allowed to say it was used for the improper 
purpose. The analogy is perfect, only in the case at 
bar there is stronger reason to apply the principle, be- 
cause there was no objection at all to the facts inthe 
court below, and yet, in effect, weare asked’to reverse 
the presumption, and hold that where factshad a 
legitimate and an illegitimate purpose, it must be con- 
clusively presumed in favor of the latter. We cannot 
accede to such an extraordinary demand. 

There was no error in the judgment complained of. 

The other judges concurred. 


NEW YORK COURT OF APPEALS ABSTRACT. 

APPEAL — WHEN IT LIES — AGGRIEVED BY JUDG- 
MENT.— In a case where the result of a reversal on ap- 
peal would be merely to require money to be refunded 
to one of the defendants who had not appealed, and 
could not appeal, held, that the appeal of the other de- 
fendants would be dismissed on the ground that they 
were not aggrieved by the judgment. June 28, 1887. 
Hyatt v. Dusenbury. Per Curiam. 


JURISDICTIONAL AMOUNT — COUNTERCLAIM. 
— A counter-claim interposed by the defendant, 
which is uncontradicted, and is allowed by the 
jury in arriving at its verdict, must be taken into con- 





sideration in determining the amount in controversy, 
although the verdict is less than the jurisdictional 
amount. June 14, 1887. Reed v. Towbridge. Per 
Curiam. 


ATTORNEY — LIEN — TRANSFER PENDING svUIT — 
PRIORITY — INDEMNITY — BREACH.— (1) An attorney 
who has rendered servicesin a partition suit has a lien 
for those services upon his client’s share of the pro- 
ceeds paramount to the claims of third persons to 
whom the client, pending the suit, assigns and mort- 
gages his interest in the property as security for money 
owing them by him. (2) The fact that the surety on 
an administrator’s bond has been put to expensein 
bringing his principal to an accounting, and in pro- 
curing his own discharge, does not constitute a breach 
of an indemnifying bond given him by the admini- 
strator, when upon such accounting the estate is found 
indebted to the administrator. June 14, 1887. Boyle 
v. Boyle. Per Curiam. 


BANKRUPTCY—FRAUDULENT PREFERENCE—ACTUAL 
FRAUD—INDORSER’S RELEASE.— (1) Under the 1874 
amendment to section 39 of the bankrupt act of 1867, 
prohibiting one who by actual fraud has obtaineda 
fraudulent preference to prove for more than a moiety 
of his claim in bankruptcy, held, that a judgment by 
default against the maker of certain promissory notes, 
recovered by an attorney who had notice of the 
maker’s insolvency, though adjudged a constructive 
fraud, and void as against the assignee, was not such 
actual fraud as to prevent plaintiff from proving the 
whole of its claim. (2) In such case the accommoda- 
tion indorser of the notes sued on, not being debarred 
by plaintiffs conduct from proving his claim in 
bankruptcy, is not released from his liability to plain- 
tiff. June 7, 1887. Jefferson County Nat. Bank vy. 
Streeter. Opinion by Andrews, J. 

ConsTITUTIONAL LAW—ADULTERATION OF MILK.— 
Laws N.Y. 1885, chap. 183, §3,providing that any person 
who sells, supplies, or brings to be manufactured, toany 
butteror cheese factory, any milk diluted with water, 
etc., shall be guilty of misdemeanor, is not unconstitu- 
tional. The prohibited act was, before the statute, 
lawful or even innocent and without any elements of 
moral turpitude. The validity ofthe stututein ques- 
tion is assailed on the ground that it converts what is 
or may be an innocent act into a criminal offense, and 
that it is a restriction upon that natural liberty pos- 
sessed of every owner of property to use it in any law- 
ful way. The power of the Legislature to define and 
declare public offenses is unlimited, except in so far 
as it is restrained by constitutional provisions and 
guaranties. A legislative act is presumptively valid, 
and whoever questions its validity must be able to 
point to some limitation or restriction, or to some 
guaranty in the Constitution of the State or the United 
States which it violates, before its operation can be 
stayed, or the court be called upon to pronounce it 
void. Bertholf v. O’ Reilly, 74. N. Y.509. It is not a 
good objection toa statute prohibiting a particular 
act, and making its commission a public offense, that 
the prohibited act was before the statute lawful, or 
even innocent, and without any elements of moral 
turpitude. It is the province of the Legislature to de- 
termine, in the interest of the public, what shall be 
permitted or forbidden, and the statutes contain very 
many instances of acts prohibited the criminality of 
which consists solely in the fact that they are prohibi- 
ted, and not at allin their intrinsic quality. The un- 
necessary multiplication of mere statutory offenses is 
undoubtedly an evil, and the general interests are best 
promoted by allowing the largest practicable liberty 
of individual action; but nevertheless the justice and 
wisdom of penal legislation, and its extent within 
constitutional limits, isa matter resting in the judg- 
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ment of the legislative branch of the government, 
with which courts cannot interfere. The provision in 
the third section of the act of 1885, now in question, 
is we think a valid exercise of legislative power. The 
act, as the title indicates, was aimed at the prevention 
of fraudsin dealings in dairy products, and the pre- 
servation of the public health. The prohibition in the 
third section against supplying or bringing to any 
butter or cheese manufactory milk diluted with water, 
to be manufactured into butter or cheese, does not 
make a fraudulent intent a necessary ingredient of 
the crime. It puts upon the person bringing or sup- 
plying milk to a butter or cheese manufactory the risk 
of ascertaining that the milk is pure. It is well known 
that the system of manufacturing butter and cheese 
in factories established for the purpose is very com- 
mon, and this provision of the act of 1885 was doubt- 
less designed for the protection of persons interested 
in the common enterprise against fraudulent practices 
which should unduly enhance the gains of one to the 
injury of others. This purpose is not in terms ex- 
pressed in the title of the act, or in the section in 
question. But this was not necessary. The act of 
mixing water with milk intended for a butter or cheese 
factory could seldom be committed except for a 
fraudulent purpose. It is not necessary to the validity 
of a penal statute that the Legislature should declare 
on the face of the statute the policy or purpose for 
which it was enacted. It is sufficient if it enacts a 
plain and definite rule, not inconsistent with funda- 
mental principles. An inapt or defective titleto a 
criminal statute does not make void a provision not 
within the exact scope or purpose of the act as ex- 
pressed in the title. We are referred to no constitu- 
tional provision in support of the alleged invalidity of 
the statute in question, except the time-honored and 
memorable declaration that no person shall be de- 
prived of life, liberty and property without due pro- 
cess of law. The act in question invades neither life, 
liberty, nor property. It destroys no existing property 
(Wynehamer v. People, 13 N. Y. 378), it deprives no 
one of the right to obtain an honest livelihood (In re 
Jacobs, 98 N. Y. 108), and it curtails no one in the 
exercise of any right, except the right to doan act 
which, under ordinary circumstances, could only be 
done with a fraudulent purpose. Itis said that the 
prohibition in the third section extends so faras to 
make it criminal] fora dairyman owning and conduct- 
ing a butter or cheese factory, for the manufacture of 
butter and cheese from milk exclusively produced by 
himself, to supply the factory with milk from his own 
cows, mixed with water. This would not bea reason- 
able construction of the act, and if such a supposed 
state of facts exists in this case, it is matter of defense 
on the trial, and it was not necessary to negative their 
existence on the face of the indictment. Com. v. Dana, 
2 Metc. 341; People v. Walbridge, 6 Cow. 513; Flem- 
ing v. People, 27 N. Y. 329. The following authorities 
tend to sustain the views above expressed, on the main 
question considered. People v. Cipperly, 101 N. Y. 
634; 4 N. E. Rep. 107; People v. Arensberg, 105 N. Y. 
123; 8 N. E. Rep. 736; Phelps v. Racey, 60 N. Y. 10; 
Com. v. Waite, 11 Allen, 264; Com. v. Evans, 132 Mass. 
ll. June 28, 1887. People v. West. Opinion by 
Andrews, J. 


CORPORATIONS — GIFT OF STOCK AND BONDS — 
LIABILITY OF STOCKHOLDER.—Inasmuch as the liabil- 
ity of a shareholder in a corporation to pay for stock 
does not arise out of the relation, but depends upon 
his contract with the corporation, express or implied, 
or upon some statute fixing his liability, in the absence 
of either contract or statute, one to whom shares have 
been issued as a gratuity does not, by accepting them, 
commit any wrong upon creditors, or make himself 





liable to pay the nominal face of the shares as upon a 
subscription or contract. Skrainka v. Allen, 76 Mo. 
384, distinguished, being founded upon a statute. 
Where stock with forty per cent credited as having been 
paid thereon, but which, in fact, had not been paid, 
was issued by a corporation, as a gratuity, to share- 
holders who had been called upon to pay calls on their 
original subscriptions in excess of what was expected, 
and of what was represented would be necessary at 
the commencement of the enterprise, held, that a 
creditor of the corporation could not compel one of 
such shareholders to account for the unpaid forty per 
cent on the stock as though he had been a subscriber 
therefor. Nor cana creditor of the corporation, in 
such a case, compel one of such shareholders to ac- 
count for the proceeds of mortgage bonds of the com- 
pany, received by him on the distribution of the same 
among stockholders, pursuant to a resolution of the 
board of directors. There being no liability to ac- 
count for such bonds to the corporation, there is none 
to its creditors. The remedy forthe evils attendant 
upon the creation and multiplication of shares of stock 
in corporations, not based upon corporate property, is 
with the Legislature. June 7, 1887. Christensen v. 
Eno. Opinion by Andrews, J. 


Costs — SECURITY — SUING AS POOR PERSON — 
PRACTICE.— The trial court granted an order requir- 
ing plaintiff to give security for costs, and staying 
proceedings until it was given. Held, that the court did 
not by such stay lose jurisdiction to make an order 
permitting plaintiff to sue as a poor person, and that 
such order was an answer to a motion pending to dis- 
miss for failure to give the required security. July 
1, 1887. Shearman v. Pope. Per Curiam. 


INSURANCE—WARRANTY—AGENT WRITING APPLICA- 
TION-—NON- OCCUPANCY.—(1) If an agent, who is accus- 
tomed, with the knowledge of his company, to fill in 
the answers of applicants upon the blank forms of ap- 
plications used, writes an answer different from that 
given by the applicant, a misstatement thus made, 
without the knowledge of the insured, will not con- 
stitute a breach of warranty. The authorities in this 
State are quite decisive in support of this view. Row- 
ley v. Empire Ins. Co., 36 N. Y. 550; Flynn v. Equitable 
Life Ins. Co., 78 id. 568; Grattan v. Metropolitan Life 
Ins. Co.. 80 id. 291. (2) The condition in a policy of in- 
surance that if the house insured shall cease to be 
occupied, or shall be unoccupied at the time of effect- 
ing insurance, and not so stated in the application, 
the policy shall be void, is intended to protect the com- 
pany against an increase of risk by reason of the house 
being vacant. Hence it is not broken when a house 
which is insured as ‘‘ unoccupied”’ is temporarily oc- 
cupied, and then vacated by a tenant, before it is 
burned. The cost of insurance is regulated by 
the hazard, and when the company insure a vacant 
building, it charges an equivalent for its undertaking, 
and if the contract contains no provision limiting the 
vacancy, it may continue during the whole time of the 
policy, and the premium presumably covers the risk. 
The condition in question imposes no obligation upon 
the owner of a dwelling-house, insured as vacant 
property, to occupy it for any period during the run- 
ning of the policy; and it must be conceded that if 
the plaintiff had permitted the house to remain vacant 
during the whole time after the policy was issued, to 
the fire, there would have been no defense founded 
upon the condition in question. The claim is that the 
plaintiff, having voluntarily put a tenant in possession, 
although he was not bound to do so, could not there- 
after terminate the tenancy without forfeiting the in- 
surance. We think the construction of the condition 
is not admissible. The conditions which precede the 
one in question relate to actsor conditions occurring 
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subsequent to the contract, which change the risk and 
increase the hazard. The condition in question is of 
the same character. It does not permit the owner of 
a dwelling-house, insured as an occupied house, to in- 
crease the hazard by allowing it to become vacant 
without the consent of the company. If it is unoccu- 
pied when insured, the subsequent condition applies 
that the fact of non-occupation must be stated in the 
application. The fact of non- occupation was stated in 
the application as reformed, and was known to the 
agent, who should have stated it in the application as 
originally furnished. As between the company and 
the plaintiff, it must be deemed to have been stated. 
June 21, 1887. Bennett v. Agricultural Jns. Co. of 
Watertown, N. Y. Opinion by Andrews, J. 


MUNICIPAL CORPORATION — WATER RATES — VAL- 
IDITY OF ASSESSMENT — NOTICE — VOLUNTARY PAY- 
MENT.—(1) Laws N. Y. 1859, ch. 396, § 24, providing for 
the levying of water rates upon vacant lots in the city 
of Brooklyn, situated upon streets through which 
distributing pipes are laid, and making such assess- 
ment a lien upon the premises, is unconstitutional in 
so far as it fails to provide for notice to lot-owners; 
and an assessment laid without such notice is void. 
(2) Where part of the purchase price of city property 
sold was, by consent of the owner paid by the pur- 
chaser to the city, to be applied to redeem the prop- 
erty from certain tax sales, which were in fact void 
sales; and thereafter and before the money had been 
paid over to the holder of the tax certificates, the 
owner sued to restrain the city from paying it over, 
and to recover it, held, that the payment to the city 
was to be considered as a paymentof the plaintiff's 
money; that.it was no defense to the holder of the 
tax certificate that the payment was voluntary, the 
money not having reached him; and the city making 


no objection on the ground of the payment being 
voluntary, the plaintiff could recover. June 7, 1887, 
Remsen v. Wheeler. Opinion by Earl, J., Finch and 
Andrews, JJ., dissenting. 


PATENTS—LICENSE FEES — INVALIDITY — CONTRACT 
— CONSIDERATION.—(1) So long as the patent has not 
been annulled by proper legal proceedings, its in- 
validity is no defense to an action to recover 
license fees for the term during which the patent was 
actually used under the license. Marston v. Swett, 66 
N. Y. 206; 82 id. 526. (2) A contract of license pro- 
vided for a forfeiture by the licensee of all rights 
thereunder upon his default in any quarterly payment 
of royalties. Such default was made, and the patentee 
gave notice, but subsequently withdrew it, at the re- 
quest of the licensee, who promised to pay the amount 
due. The patent was subsequently declared void. 
Hela, that the withdrawal of the forfeiture was of 
itself sufficient consideration to support the promise 
to pay. June7, 1887. Hyatt v. Dale Tile Manuf'y Co., 
Limited. Opinion by Peckham, J. 


RAILROAD—ELEVATED — DAMAGES — OBJECTION— 
APPEAL.— (1) The construction and operation of an 
elevated railroad being a trespass as against abutting 
property owners not compensated, by reason of the 
fact that it imposes upon the street in which it is 
erected an unauthorized use, the damages recoverable 
by such abutters include whatever of injury or incon- 
venience results to to them from the structure itself, 
or is incidental to its use. The smoke, gases, ashes 
and cinders impair the easement of air; the struc- 
ture itself, and the passage of cars, lessen his ease- 
ment of light; and the dripping of oil and water and 
the frequent columns interfere with his convenience 
of access; and they areall elements of damage, even 
though they are the necessary concomitants of the 
construction and operation of the road, and not the 
product of negligence. (2) Evidence that since the 





building of the road the trade and business of the 
street in which it was erected has fallen off, and the 
current of custom has largely lessened in volume and 
changed in character, is admissible; and this is so, 
although the result is due in part to a tendency of 
business to move away from that locality. (3) Where 
it is conceded all through thetrial that the plaintiff 
had either a fee or an easement in the street, and the 
controversy was confined to the question of damages, 
the Appellate Court will not consider the objection, 
made for the first time on appeal, by the company, 
that the plaintiff was not the owner of an easement 
because the title to the street, which was an old one in 
New York city, presumptively came to the city from 
a Dutch ground brief, or an English grant, and was an 
absolute fee. June 7, 1887. Drucker v. Manhattan Ry. 
Co. Opinion by Finch, J., Rapallo and Peckham, JJ., 
not voting. 


RELIGIOUS SOCIETIES — SALE OF PROPERTY — TRUST 
— CONSENT OF PRESBYTERY — CHURCH MEETING — 
WANT OF REGISTER—APPEAL—DECISION UPON FACTS 
BELOW.— (1) An order of the Supreme Court, made 
on the petition of a majority of the members of a 
religious corporation, directing a sale of the real estate 
of such corporation, and that the proceeds be used in 
procuring another place of worship, as the society shall 
direct, will not be reversed on the ground that a good 
title cannot be given by reason of a trust imposed upon 
the property, where the deed to the corporation is 
absolute, creating no trust beyond that general duty 
imposed by the law upona corporation of using its 
property for the purposes contemplated in its creation. 
In such a case, the proceeds take the place of the land, 
the corporate property is not diverted from the use 
intended, and so far as a trust exists asale is consis- 
tent with and not destructive of it. (2) The consent 
of the Presbytery is not made a condition precedent 
to a valid sale of its realty by a religious society of the 
Presbyterian denomination, by the acts of 1875 and 
1876, restraining the diversion of church property from 
one sect or denomination to another. The objection 
that the vote taken at achurch meeting, convened to 
pass upon the question of selling the church land, was 
illegal for want of aproper register, is of no force 
where due notice of the meeting was given, the elec- 
tion fairly conducted, no Jawful vote excluded, and 
no unlawful vote admitted. The objection that a 
meditated sale of church property is unwise and im- 
prudent, and likely to bring disaster upon the church, 
goes to the merits, and the decision of the courts below 
upon the facts presented is conclusive in this. June 
21, 1887. Inre First Presbyterian Church of Buffalo. 
Opinion by Finch, J. 

TAXATION — TAX-ROLL — VERIFICATION — CURING 
DEFECT.— The provision of the New York act of 1880 
(Rev. Stat. N.Y. (7th ed.), p. 993, § 27), which requires 
the tax-roll duly certified by the assessors to be de- 
livered to the supervisor of the town on or before 
September 1, is merely directory as tothe time of 
verification; and where the assessors have in place of 
the form of oath prescribed by Laws N. Y. 1885, chap. 
201, adopted the form which was in use priorto the 
enactment of that act, the erroris cured by taking the 
oath in the prescribed form, even though it be subse- 
quent to September 1, and after delivery of the roll 
to the supervisor, if it be previous to the production 
of it by him before the board of supervisors, or action 
by them upon it. July 1, 1887. People v. Jones. Per 
Curiam. 

TRIAL— PRELIMINARY EXAMINATION OF PARTY— 
Cope Crvin Proc. N. Y., §§ 870-873.— Under Code 
Civil Proc. N. Y., §§ 870, 872, which provide for an ex- 
amination of the adverse party before trial, and 
specify what the affidavit to obtain an order for such 
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examination must contain, it isdiscretionary with the 
judge to whom application is made to grant or deny 
such order, although section 873 provides that the 
judge *‘ must ’’ grant such order upon a proper affida- 
vit. If upon examination, it appears that the testi- 
mony of the adverse party is not infact ** necessary 
and material,’’ as alleged in the application, the judge 
may refuse to issue the order. Appeal dismissed. 
June 28, 1887. Jenkins v. Putnam. Opinion by Earl, 
J.; Rapallo, J., votes to affirm. 


TRUSTS—LIFE-ESTATE—REVISION—EFFECT OF QUIT- 
CLAIM DEED.— Where F. N. conveyed certain real 
estate to J. D. N. in trust to sell the same, and apply 
the proceeds, during the life of F. N.’s wife, for the 
support of herself and her children, held, that a subse- 
quent quitclaim deed of the property made by F. N. 
to J. D. N., for the sole purpose of further securing 
the income to the wife and children, did not affect the 
conditions and limitations of the original trust, but 
left the reversiouary estate in the grantor, where it 
was before the execution of the quitclaim. June 7, 
1887. Nearpass v. Newman. Opinion by Ruger, C. J. 


——_—___>___—_ 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 

CARRIERS — RAILROADS — DUTY TO LIGHT S8TA- 
TIons.— A. railroad company is responsible for injuries 
received by a passenger seeking to board one of its 
trains at night, who finds no one to inform him how 
to reach the sleeping car attached to the train, which 
is left standing outside of the yard, and to which a 
sidewalk, erected by the company under a contract 
with the city, leads in a direct route, which the passen- 
ger follows, and from which he falls by reason of de- 
fective or insufficient lights at that part of the station 
approach. The management of the company, on the 
night of the accident, including the distribution of the 
lights around the station, the location of itstrain, with 
the most important coach left standing outside of the 
depot yard, thus blocking up an important thorough- 
fare, and shutting out the best light around the prem- 
ises; its omission to provide sufficient lights on the 
right-hand side of the train, particularly at the end of 
the sidewalk pavement hereinabove described; its 
omission to instruct, by servants or other employees, 
its passengers as to the safest course to pursue in order 
to reach the sleeping car of the train, —are so many 
distinct and reprebensible violations of the rule recog- 
nized as indispensable to the safety of travellers, and 
so uniformly enforced, in jurisprudence, and which 
requires railway companies to furnish safe and proper 
means of ingress and egress to and from trains, plat- 
forms, stations, approaches, etc., and ‘to furnish, at 
night, ample and sufficient lights to safely guide their 
passengers to and from such trains, platforms,stations, 
approaches,”’ etc., aud which, under those circum- 
stances, exacts the obligation of procuring the em- 
ployees and other servants necessary to inform passen- 
gers of the exact location of their trains, and to instruct 
them as to the safest mode of reaching same. Penis- 
ton v. Railroad Co., 34 La. Ann. 777, and authorities 
therein cited. The courts of last resort, in most of 
our sister States, have, with remarkable uniformity, 
rigorously enforced the rule, particularly in the in- 
tended and humane protection of persons whose bus- 
iness or other wants required their presence around 
railroad stations at night. While it is ‘true that the 
rule is intended to afford protection to the public in 
general, it stands to reason, and it is consonant with 
justice, that it should apply with exceptional fitness 
to passengers on the trains of the company, or at its 
stations with the object of boarding one of its trains. 





A lucid writer on railroad jurisprudence has formu- 
lated the rule as follows: ‘It is also the duty of rail- 
way companies, as carriers of passengers, to provide 
platforms, and other reasonable accommodations, for 
such passengers, at the stations upon such roads at 
which they are in the habit of taking on and putting 
out passengers. Their public profession as such car- 
riers is an invitation to the public to enter and to 
alight from their cars at their stations; and it has 
been held that they must not only provide safe plat- 
forms and approaches thereto, but they are bound to 
make safe, for all persons who may come to such sta- 
tions in order to become their passengers, or who may 
be put off there by them, all portions of their station 
grounds reasonably near to such platforms; and for 
not having provided such stational accommodations 
and safeguards, railroad companies have frequently 
been held liable for injuries tosuch persons.’ Hutch. 
Carr. 417, 418. Another writer on the same subject has 
very succinctly traced a limit to be followed by rail- 
way carriers, as follows: ‘‘It is the duty of the corpo- 
ration to have its stations open and lighted, and its 
servants present for the accommodation of those who 
may wish to leave its traius, orto depart by the same.” 
Thomp. Carr. 108. Numerous decisions of courts of 
last resort have contributed the material for the rules 
thus formulated, and it may not be amiss to refer toa 
few of such adjudications. A passenger waiting for a 
train found the station so uncomfortable, by reason of 
tobacco smoke, that she undertook to enter the cars 
before they were drawn up to the platform from which 
passengers generaily entered them, and by reason of 
which she was injured, recovered damages for such 
injuries. McDonald v. Railroad, 26 Iowa, 124. In an- - 
other case damages were allowed to a person who in- 
tended to board a train, and who was injured while 
running along the line of the road to reach the train 
in time, on account of darkness. Martin v. lailway, 
16 C. B. 179. It has also been held that ‘‘when, by 
reason of the insufficiency of the station, or length of 
the train, or negligence in the operation of it, passen- 
ger cars are brought to a stand at places where there 
is no landing or other conveniences for getting off the 
train, if it is reasonable to suppose that no better op- 
portunity will be granted for this purpose, the passen- 
ger may alight, although the position is iconveniennt 
or slightly dangerous. If the company’s servants have 
given the passenger an express invitation to alight, or 
their conduct is such as to imply an invitation, the 
passenger will be justified in making the attempt.” 
Thomp. Carr. 268, § 4, and authorities cited by him. 
The following rule also rests on undisputed judicial 
sanction: ** Wherever a railroad company is in the 
habit of receiving passengers, whether at a station or 
some point outside, or if by the regular operation of 
trains it is necessary to traverse portions of the prem- 
ises outside of the stution-house, passengers have a 
right to assume that such parts of the premises are in 
a safe condition for such purpose, even on a dark 
night.”” Thomp. Carr. 269, and authorities therein 
quoted. In the case of Railroad Co. v. Thompson, 1 
South. Rep. 840, the Supreme Court of Mississippi, in 
sustaining a verdict of $15,000 damages against this 
very company, for injuries sustained in one of their 
station yards by a person who had gone there on bus- 
iness, and was hurt while passing through a gap ina 
freight train, usually open for people to pass through, 
used the following vigorous language: ‘* Appellant is 
answerable for damages in the cause, unless a railroad 
company, in the prosecution of its business, may set a 
trap for people, and after a man has been caught in it, 
and killed or injured, escape liability by assuming the 
position that he ought to have had more sense than to 
have been deceived or misled by the contrivance.”’ In 
the instant case the record shows, that during the 
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winter months, one or more of the night-train coaches 
were not pulled into the depot yard, but were left stand- 
ing across the intersecting street; that trains were 
entered indifferently on the right and left hand side 
thereof; that the sidewalk wooden pavement, which 
was flush with the station platform, had been con- 
structed by the defendant company as part of the 
considerations for the franchises obtained by it from 
the city; and no evidence shows that the control of 
the same has ever been resumed by the city. Quimby 
v. Boston & M. R. Co., 69 Me. 340. It also appears 
that the sidewalk in question is one of the important 
immediate approaches to the company’s station, it be- 
ing used as the only place for the handling of the rail- 
road baggage; that it afforded the most direct route 
for plaintiff to reach the sleeping car; and that no ser- 
vant of the company informed him otherwise, whereas 
a large gate, wide open, gave him free access to it. All 
these circumstances must be construed as an invita- 
tion and an inducement, held out to bim by the com- 
pany, to use the sidewalk as he did. He is therefore 
fully justifiable in law for having followed the course 
which was thus so naturally suggested to him by the 
acts, omission and commission, of the company. 
Hence he is not amenable to the charge of contribu- 
tory negligence; and the facts herein recited lead, on 
the other hand, to the clear conclusion that the com- 
pauy must be held responsible for the accident. Sup. 
Ct. La., May 23, 1887. Moses v. Louisville, N. O. & T. 
R. Co. Opinion by Poché, J.; Fenner, J., dissenting. 


CONSTITUTIONAL LAW--LICENSE TAXES--INTERSTATE 
COMMERCE.— A statute which declares that ‘‘all 
travelling agents offering any species of merchandise 
in this State for sale, or selling by sample or otherwise, 
shall pay a license of $50,”’ is unconstitutional, and so 
far as such travelling agentsas may represent princi- 
pals domiciled in other States are concerned, the tax 
is null and void. Robbins v. Taxing District Shelby 
Co., Tennessee, 35 Alb. L. Jour. 266. Copious ex- 
tracts from this luminou and most important 
decision of that enlightened tribunal show it to 
be of the greatest consequence to commercial 
relations between the States. It is upon this 
theory exclusively that it proceeds. It draws a 
line of demarkation between the persons and property 
over which a State has jurisdiction to exercise the tax- 
ing power, and those over whom she has none. If the 
person sought to be taxed, or of whom a State license 
is required, be one who is merely passing through the 
State, or one coming into it forthe temporary purpose 
of selling by sample, goods to be imported from another 
State, or if the goods, the sale of which is thus negotia- 
ted, are imported into the State from another State, 
and not yet become a part of the mass of property 
therein, neither the person nor property has become 
subjected to the taxing power of the State; and any 
State law imposing such alicense tax is repugnant to 
the Federal Constitution, and void. They say that 
this is no unjust restriction upon the taxing power of 
the States, but merely the subjection of the States to 
the Constitution of the United Statesin the matter of 
inter-State commerce. It meets the objection that the 
law makes no unjust discrimination between domestic 
and foreign drummers, — and that is perfectly true in 
this instance, — but that allare taxed alike, by an- 
nouncing the underlying principle to be that inter- 
State commerce cannot be taxed by the States at all, 
even though the same amount of tax or license should 
be laid on each class, or on that business which is car- 
ried on exclusively within the State. It is the negotia- 
tion, in one State, by samples, of sales of goods in an- 
other State, that cannot be taxed. The State license 
or tax is treated as being an unconstitutional restric- 
tion upon the business or calling of introducing into 





one State the goods and wares that are manufactured 
in another. The power of the State to tax inter-State 
commerce was considered the leading and prominent 
feature ofthe law of Teunessee; and the statute of 
this State under consideration is very similar, if not 
an exact parallel. On all questions appertaining to 
the construction of provisions of the United States 
Constitution and laws of Congress, decisions of the 
Supreme Court are paramount in authority to our own, 
and we regard it our duty to follow them. La. Sup. 
Ct., June 20, 1887. Simmons Hardware Co. v. Me- 
Guire. Opinion by Watkins, J. 

MARRIAGE—DOWER—DEVISE IN LIEU OF—ELECTION. 
— A widow, electing to take the provision made for 
her in the will of her husband, will be barred of dower 
in land of which he was seised as an estate of inheri- 
tance during coverture, and which was sold and con- 
veyed on foreclosure of a mortgage executed by him 
in which she did not join, unless it plainly appears by 
the will that she should have such provision in addition 
to her dower. At common law, where there wasa 
provision in the will for the widow, the presumption 
was that the testator intended it to be in addition to 
dower, there being no express words putting the 
widow to her election, nor any incompatibility arising 
on the face of the will between the twoclaims. But 
under the statute, unless an intention to the contrary 
plainly appears by the will, the presumption is that the 
provision made for the widow in the will of her husb- 
and is in lieu of dower. ‘*‘ Under the statute, the will 
is to be regarded as assuming to dispose of the dower 
estate, unless the contrary clearly appears.’’ Huston 
v. Cone, 24 Ohio St. 21. There is no language iu the 
will indicating an intention of the testator that the 
plaintiff should have dower as well asthe testamen- 
tary provision, no expression to overcome the pre- 
sumption that the provision is exclusive of dower. It 
is insisted however that while the widow’s election to 
take under the will bars her of dower in testamentary 
property, it does not thus operate as to lands of 
which the husband was seised during coverture, which 
he had conveyed, but in the conveyance of which she 
did not join. Weare satisfied from an examination 
of the statutes that the bar to dower by reason of the 
widow’s election to accept under the will extends to 
all real estate of which the husband may have been 
seised as an estate of inheritance at anytime during 
the coverture, and in which the wife’s dower has not 
been extinguished by the statutory method. The stat- 
ute contemplates an alternative, either that the widow 
shall take under the willalone, unless a contrary inten- 
tion plainly appears thereby, or retain the provisions 
made for her by law; but she cannot be entitled to 
both. If she accepts the testamentary provision made 
for her, she thereby relinquishes the provisions which 
the law makes for her, and which include dower in 
its legal sense. It is manifest thatif,in the alterna- 
tive, she takes under the will alone, she cannot assert 
a valid claim upon the property which is not embraced 
in the will, and which could not be the subject of 
testamentary disposition. The force and intent of the 
aforegoing enactments, and others of like purport and 
effect, as operating to bar the widow’s dower in lands 
aliened by the husband during intermarriage, have 
been illustrated by numerous authorities in other 
States in the construction of their statutes in relation 
to dower and wills and of devises for the wife’s benefit. 
Steele v. Fisher, 1 Edw. Ch. 435; Palmer v. Voorhis, 
35 Barb. 479; Evans v. Pierson,9 Rich. 9; Avant v. 
Robertson, 2 McMul. 215; Haynie v. Dickens, 68 Ill. 
267; Buffington v. Fall River Nat. Bank, 113 Mass. 
246. At variance apparently with the decisions which 
we have herein cited, is the case of Borland v. Nichols, 
12 Penn. St. 38. Ohio Sup. Ct., June 7, 1887. Corry 
v. Lamb. Opinion by Dickman, J. 
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DIVORCE — ADULTERY — PROOF.—Upon a bill 
for divorce, it appeared that there was great familiarity 
between thewife and S., the co-respondent, who 
boarded at her residence. She would go driving with 
him in her husband's carriage.and take him to a school 
where he taught, and bring him home again. He went 
with her and her children on a pleasure trip, and they 
made a trip alone to Philadelphia. The family moved 
to New York city, and he abandoned his wife and 
children, and for nine months boarded at her house, 
though it was more than fifteen miles distant from 
the school. She madeS. avisit at his home, and even 
after her husband had sued fora divorce, continued 
her familiarity with him. Held, that there was suffi- 
cient evidence to establish her adultery with S. N. 
J. Ch., June 23, 1887. Osborn v. Osborn. Opinion by 
Bird, V. C. 


MASTER AND SERVANT — NEGLIGENCE — RISK OF EM- 
PLOYMENT — COUPLING CARS.— An employee of ma- 
ture years and ordinary intelligence, who has been 
warned of the danger of coupling cars, takes upon 
himself the manifest risk of coupling a buffer engine 
with acar, the source of danger being as apparent to 
the employee as to the employer. Ifa servant of full 
age and ordinary intelligence, upon being required by 
his master to perform other duties more dangerous 
and complicated than those embraced in his original 
hiring, undertakes the same, knowing their dangerous 
character, although unwillingly and from fear of losing 
his employment, and is injured by reason of his ignor- 
ance and inexperience, he cannot maintain an action 
against the master for such injury. The employer is 
not bound to furnish the safest machinery, instru- 
mentalities, or appliances with which to carry on his 
business, nor to provide the best methods for their 
operation, in order to save himself from responsibility, 
resulting from their use. If they are of an ordinary 
character, and such as can with reasonable care be 
used without danger, except such as may be reasonably 
incident to the business, it is all that the law requires. 
Railroad Co. v. Sentmeyer, 92 Penn. St. 276. Thus it 
has been held that where an injury happens to a ser- 
vant while using an instrumeut, an engine, or a ma- 
chine in the course of his employment, the nature of 
which he is as much aware of as his master, and in the 
use of which he receives an injury, he cannot, at all 
events if the evidence is consistent with his own neg- 
ligence in the use of it as the cause of the injury, re- 
cover against his master, there being no evidence that 
the injury arose through the personal negligence of 
the master; and that it was no evidence of such per- 
sonal negligence of the master that he had in use in his 
business an engine or machine less safe than some 
other in general use. Dynen v. Leach, 26 L. J. Exch. 
221. And in accordance with the same principle it was 
held in Indianapolis, B. & W. Ry. v. Flannigan, 77 IIl. 
365, that a railroad company was not liable for an in- 
jury received by an employee while coupling cars hav- 
ing double buffers, simply because a higher degree of 
care is required in using them than in those differently 
constructed. So in Fort Wayne, etc., R. v. Gilder- 
sleeve, 33 Mich. 133, it was decided that a railroad com- 
pany which used in one of its trains an old mail car, 
which was lower than others, was not liable to its ser- 
vant, who knowingly incurred the risk, for an injury 
resulting from the coupling of such old car with an- 
other, though the danger was greater than with cars of 
equal height. Every employer has the right to judge 
for himself in what manner he will carry on his bus- 
iness, as between himself and those whom he employs, 
and the servant having knowledge of the circumstances 
must judge for himself whether he will enter his ser- 
vice, or having entered, whether he will remain. 


Hayden v. Smithville, 29 Conn. 548; Buzzell v. Laconia | 





Manuf’g Co., 48 Me. 121; Shanny v. Androscoggin 
Mills, 66 id. 427; Coombs v. New Bedford Cordage Co., 
102 Mass. 585; Ladd v. New Bedford R. Co., 119 id. 418. 
He must take ordinary care to learn the dangers which 
are likely to beset him in the service. He must not go 
blindly to his work when there is danger. He must 
inform himself. This is the law everywhere. Beach 
Cout. Neg., §138; Russell v. Tillotson, 140 Mass. 201. 
No man needs a printed placard to announce a yawn, 
ing abyss when he stands before it in broad day-light. 
Yeaton v. Boston & L. R., 135 Mass. 418; Coolbroth v. 
Maine Cent. R. Co., 77 Me. 168; Railroad Co. v. Keenan, 
103 Penn. St. 124; Osborne vy. Knox & L. R., 68 Me. 
51. And it was held in Wheeler v. Wason Manuf’g Co., 
35 Mass. 298, that where the servant is as well ac- 
quainted as the master with the dangerous nature of 
the machinery or instrument used, or of the service in 
which he is engaged, he cannot recover. Beach Cont. 
Neg., $140; Hathaway v. Railroad, 51 Mich. 253; 47 
Am. Rep. 569. If the plaintiff, as is contended, was at 
the time of this unfortunate occurrence in the per- 
formance of duties outside of his regular employment, 
he will nevertheless be held to have assumed the risks 
incident to those duties. This principle is settled by 
numerous decisions. Woodley v. Metropolitan Dist. 
Ry. Co., 2 Exch. Div. 389; Railroad v. Fort, 17 Wall. 
553; Rummell v. Dilworth, 111 Penn. St. 343; Buzzell 
v. Laconia Manuf’g Co., 48 Me. 121; Hayden v. Smith- 
ville Manuf’g Co., 29 Conn. 548; Wright v. New York 
Cent. R., 25 N. Y. 570; Leary v. Boston & A. R., 139 
Mass. 587. In the last case cited, where the question 
is fully discussed, the court say: ‘* Where one has as- 
sumed an employ ment, if an additional or more dan- 
gerous duty is added to his original labor, he may 
accept or refuse it. If he has an existing contract for 
the original service, he may refuse the additional and 
more dangerous service; and if for that reason he is 
discharged, he may avail himself of his remedy on his 
contract. If he has no such contract, and knowingly, 
although unwillingly, accepts the additional and more 
dangerous employment, he accepts its incidental risks; 
and while he may require the employer to perform 
his duty, he cannot recover for an jujury which occurs 
only from his own inexperience. Sup. Jud. Ct. Me., 
June 4, 1887. Wormell v. Maine Cent. R. Co. Opinion 
by Foster, J. 


NEGLIGENCE—DANGEROUS PREMISES—OPEN HATCH- 
WAY ON BOAT — CUSTOM.— It is not negligence for the 
owner of a boat laid up in winter quarters to leave her 
hatches off without guards to prevent persons falling 
into them. These hatchways are intended to be left 
open a large portion of the time when vessels are in 
port, and especially when they are laid up for the win- 
ter. At such seasons of the year the owner has the 
right to leave the hatchway open and unprotected, ex- 
cept by the usual coamings, and all persons walking 
upon the decks of such vessels are chargeable with no- 
tice of the probable presence of open hatchways on the 
deck. It would be preposterous to hold that the owner 
who places his vessel in charge of aship-keeper during 
the time she is out of commission, and lying in winter 
quarters, is charged with the duty of building arailing 
around the open hatchways, or with maintaining a 
light to indicate danger, for the purpose of protecting 
persons from injury by falling into them. It is true, 
the plaintiff testified that it was the custom to leave 
the hatches off for the purpose of ventilation, but he 
says that they put a railing round them so as not to 
make a trap for a man to fall into. I am satisfied that 
this testimony was intended more as an excuse for his 
own carelessness than to establish the fact that it was 
usual to protect the open hatchways by a railing. On 
cross-examination he was unable to tell exactly when 
he saw a hatchway protected by such railing. Hesays 
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it was a passenger boat in the spring of the year, when 
they were getting her ready for navigation, and not in 
the winter time, when she was laid up. This was the 
only instance he ever knew of where such protection 
was provided. I do not think it establishes the duty 
contrary to what is known and recognized as the es- 
tablished custom. Dwyerv. National Steam-ShipCo., 
4 Fed. Rep. 493. In the case cited, the court said: 
“Such a duty would be burdensome in the extreme, 
and is not required by law. The requirement would 
be unreasonable, has never been observed in practice, 
nor so far as I know, declared in any adjudicated 
case.”” That was a case of a vessel lying in port being 
laden for a voyage, and the injury occurred by falling 
through a hatchway that was defectively covered. If 
a ship-owner owes no duty to a party injured under 
such circumstances, how much less does he owea duty 
to keep tae hatchways covered and safe when the ves- 
sel is laid up in the winter season, when navigation is 
suspended, when no one has business upon her, and 
when she is placed in charge of a ship-keeper whose 
duty isto keep the hatchways open for ventilation, 
aud to keep all persons off the boat without they have 
written permission to go on board from the manager 
or owner. Sup. Ct. Micb., July 7, 1887. Caniff v. 
Blanchard Nav. Co. Opinion by Champlin, J. 


NEGLIGENT BUILDING — CONTRACTOR. — If 
by reason of defendant’s building operations, 
plaintiff's adjoining property is injured, as for exam- 
ple, by the insertion of a girder into an old and weak 
party-wall, defendant, although he has intrusted the 
work to independent contractors, cannot escape liabil- 
ity if the injury was occasioned, not by poor work- 
manship or materials, but by the use of defective plans 
and specifications. Horner v. Nicholson, 56 Mo. 220; 
Morgan v. Bowman, 22 id. 538. It was the duty of the 
defendant to use all reasonable care and caution in 
providing plans and specifications to the end thata 
building, when constructed in accordance with them, 
would not be dangerous to the plaintiff's property. 
The instructions for plaintiff are in entire accord with 
what has been said; for they proceed upon the theory 
that the plaintiff could recover, though Barnes & Mor- 
rison were independent contractors, provided the in- 
jury arose from and was occasioned by the use of de- 
fective plans. But it is contended on the other hand, 
and correctly too, that if the plans and specifications 
were in themselves sufficient to secure a safe construc- 
tion of the work, and that the work was insufficiently 
done by independent contractors, then the defendant 
should not be held liable. Sup. Ct. Mo., June 20, 1887. 
Lancaster v. Connecticut Mut. Life Ins. Co. Opinion 
by Black, J. 


NEGOTIABLE INSTRUMENTS — MAILING NOTICE — 
STREET LETTER-BOX.—It is objected that the notices 
were not properly mailed, because they were dropped 
into a street letter-box. We think this is not a valid 
objection. Street letter-boxes are authorized by an 
act of Congress (Rev. St. U.S., § 3868,) and are as com- 
pletely and as exclusively under the care and control 
of the post-office department as boxes provided for the 
reception of letters within the post-office buildings 
themselves; and we think a letter deposited in astreet 
letter-box, which has been put up by the post-office 
department, is as truly mailed, within the meaning of 
the law, as if it were deposited in a letter-box within 
the post-office building itself. It has been held that 
delivery to a letter carrier is sufficient. Pearce v. 
Langfit, 101 Penn. St. 507. Sup. Jud. Ct. Me., April 
19, 1887. Casco Nat. Bank v. Shaw. Opinion by Wal- 
ton, J. 


NUISANCE — MUNICIPAL CORPORATIONS — TOWN — 
LIABILITY FOR— ULTRA VIkES. — Action on the 





cuse to recover damages for injuries to plaintiff s mill- 
pond, caused, as is alleged in the writ, by the highway 
surveyor of the defendant town digging a ditch which 
turned the drainage from Belknap’s tripe factory into 
the pond, thereby rendering the water unfit for use or 
for cutting ice. A town is not liable for an act which 
results in creating a nuisance to the property of one 
of its citizens, when the act complained of, e. g., dig. 
ging a drain, is not within the scope of its cor- 
porate powers. The authority and liability of our 
quasi public corporations known as towns, dis- 
tinguished from municipal corporations, incorpor. 
ated under special charters, are generally only 
such as are defined and prescribed by general statutory 
provisions. Some things they may lawfully do, and 
other things they have no authority for doing. To 
create a liability on the part of a town not connected 
with its private advantage, the act complained of must 
be within the scope of its corporate powers as defined 
by the statute. If the particular act relied on as the 
cause of action be wholly outside of the general pow- 
ers conferred on towns, they can in no event be liable 
therefor, whether the performance of the act was ex- 
pressly directed by a majority vote, or was subse- 
quently ratified. Morrison v. Lawrence, 98 Mass. 219, 
So a town is not liable for the unauthorized and ille- 
gal acts of its officers, even when acting within the 
scope of their duties, (Brown v. Vinalhaven, 65 Me, 
402; Small v. Danville, 51 id. 359); but it may become 
so when the acts complained of were illegal, but done 
under its direct authority, previously conferred or sub- 
sequently ratified. Woodcock v. Calais, 66 Me. 234, 
and cases there cited. Sup. Jud. Ct. Me., April 5, 1887. 
Seele v. Inhabitants of Deering. Opinion by Virgin, J. 


RAILROAD — DISCRIMINATION IN FREIGHTS.— The 
act of the Illinois Legislature approved May 2, 1873 (2 
Starr & C. 1962), to prevent extortion and unjust dis- 
crimination in railroad freights between different 
points, provides a penalty for the violation of the act, 
to be recovered in an action of debt. The evidence 
showed that a certain amount of freight was carried 
fifty-five miles to one point at sixteen cents per hun- 
dred, and that the same amount of the same kind of 
freight was carried on the same line of railroad at the 
same time, one hundred and seventeen miles, to an- 
other point, at ten cents per hundred. No evidence 
was presented that the parties at the first-named point 
were injured by the discrimination, and it appeared 
that there was no business competition between the 
two points, and that there was a competing railroad 
carrying to the more distant point. Held, that the 
railroad company was guilty of discrimination and 
liable for infringement of the statute. Sup. Ct. Ill., 
June 17, 1887. Tilinois Cent. R. Co. v. People. Opinion 
by Scholfield, J. 

STREET — ORDINANCE — DUTY TOU REPAIR 
STREET— RIGHTS OF CITY.—The city of Colum- 
bus, by ordinance, granted the privilege to a company 
to construct and operate a street railroad on one of its 
streets foraspecified period. The ordinance provided 
that the company should make, construct, and keepin 
order and repair all that part of the street included 
between the rails of its tracks and switches, in the 
same manner, and with like material, as the street is 
constructed and repaired, so long as it shall use the 
same for its railroad; and any failure to comply with 
the provisions of the ordinance, or with any general 
ordinance of the city regulating the use of its streets, 
or the police regulations thereof, should render such 
railroad company liable to the city in an action of 
damages for such failure; and the council, after giving 
the company twenty days’ notice, should have the 
right to order any work to be done on the railroad 
necessary to keep it in repair, and charge the cost and 
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expense thereof upon the railroad company. Held, (1) 
that the ordinance did not divest the city of its con- 
trol of the street, or abridge its right to improve the 
same, and it might during the period named cause to 
be made new improvements thereof, including the part 
occupied by the street railway, and determine the kind 
of improvements to be so made. (2) By constructing 
and operating its railway, the company accepted the 
burdens with the privileges of the ordinance, and 
thereby incurred the continuing obligation to make, 
construct, and keep in order and repair, as long as it 
enjoyed those privileges, the portion of the street be- 
tween the rails of its track, including such new im- 
provement thereof as the city may determine and di- 
rect. (3) When after notice the company fails to do 
the work as required of it, and the city then causes it 
to be done, its reasonable cost may be recovered by 
action against the company; and it is not essential to 
the liability of the company therefor that the notice 
to make such improvement precede the letting of the 
contract by the city for the same. It is sufficient if 
such notice be given before the work is done, and while 
the company may still perform the same. (4) Where 
the company, after receiving such notice, without at- 
tempt to perform any part of the work required of it, 
permitted the city, without objection or complaint, to 
commence and complete it, adjusted the track of its 
railway to conform thereto, as it progressed, and with 
knowledge that the city expected it to pay for the 
same, and of all the circumstances, received all the 
benefits thereof as fully as if it had been performed by 
the company, the city may recover the reasonable cost 
of the work so done, although the notice does not 
strictly conform to the requirements of the ordinance. 
Sup. Ct. Ohio, April 26, 1886. City of Columbus v. Co- 
lumbus Street R. Co. Opinion by Williams, J. 


SALE — VESTING TITLE — SELECTION.— Where a cer- 
tain number of articles are sold from an ascertained 
lot which are identical in kind and value, a selection 
is unnecessary, and a@ separation is not essential to 
transfer title to the vendee. In such a case, the price 
being paid in full, the title will pass if it appears that 
the parties so intended. We think the sale of Holm- 
quist was complete, although the twenty-five thousand 
plants sold were not separated from the whole num- 
ber delivered, and that the action for conversion can 
be maintained. It will be observed that the contro- 
versy is not with the vendor. He had received full 
payment, had tied the plants upin bundles, and had 
delivered them at the place agreed upon. By this ac- 
tion he intended to transfer the title to Holmquist, 
and he has ever since regarded and treated it asa com- 
plete sale. Nothing remains to be done by him to as- 
certain the quantity, quality, or price of the plants 
sold. It is argued, that because the bundles intended 
for Holmquist were not set apart or designated by 
some mark, the title did not pass. But separation 
could not make more certain the quantity, quality, or 
price of the plants purchased by Holmquist. They 
were a part of a specific and ascertained quantity. 
There were three hundred and twenty-eight bundles 
of plants which were uniform in the number contained 
in each, as well asin the quality and value. It was 
therefore immaterial from what part of the whole the 
one hundred bundles of Holmquist were taken. No 
possible advantage could have been gained by either 
party if the privilege of selection had been conferred 
upon him, and it is idle to dispute about the identity 
of articles that are equal in kindand value. Each had 
aright toa certain number of the whole, and either 
had a right to take possession of the number that be- 
belonged to him; and indeed the circumstances under 
which Kingman received the plants are such that he 
might properly be regarded as the bailee of Holmquist. 





He held for Holmquist a specified number of bundles, 
which were a portion of a quantity that was ascer- 
tained and certain, and with which the seller had 
nothing further todo. While the English and some of 
the American courts hold that in all cases the goods 
sold must be separated and specifically identified be- 
fore the title will pass, the weight of authority in this 
country is, that where the property sold is a part of an 
ascertained mass of uniform quality and value, sepa- 
ration is not essential, aud the title to the part sold 
will pass to the vendee, if such appears to be the in- 
tention of the parties. This principle has been recog- 
nized by this court in a recent decision, and the au- 
thorities sustaining that view were there approved. 
Piazzek v. White, 23 Kan. 621. ‘The Supreme Court of 
Connecticut, in an action involving the title to three 
hundred and eighty bags of meal which had been pur- 
chased from a larger number of similar bags, consid- 
ered this question, and while holding that where the 
articles sold from a larger number differed in quality, 
quantity, or value, a separation was essential to trans- 
fer the title, stated, that “‘wherethe subject-matter of 
a sale is part of an ascertained mass of uniform qual- 
ity and value, no selection is required; and in this 
class of cases it is affirmed by authorities of the high- 
est character that severance is not, as a matter of law, 
necessary in order to vest the legal title in the vendee 
to the part sold. The title may and will pass if such is 
the clear intention of the contracting parties, and if 
there is no other reason than want of separation to 
prevent the transfer of the title."”, Chapman v. Shep- 
ard, 39 Conn. 413; Kimberly v. Patchin, 19 N. Y. 330; 
Pleasants v. Pendleton, 6 Rand. 473; Hurff v. Hires, 
40 N. J. Law, 581; Carpenter v. Gaaham, 42 Mich. 191; 
Waldron v. Chase, 37 Me. 414; Horr y. Barker, 8 Cal. 
603; 11 id. 393; Phillips v. Ocmulgee Mills, 55 Ga. 633; 
Young v. Miles, 20 Wis. 646; Clark v. Griffith, 24. N. Y. 
595; Lobdell v. Stowell, 51 id. 70; Groat v. Gile, id. 
431; Gardner v. Dutch, 9 Mass. 426. A further citation 
of cases, or an extended examination of the conflicting 
decisions upon this question is unnecessary here. A 
very elaborate and careful review of the authorities is 
made by Mr. Benjamin in his treatise on Sales, in 
which he reaches the conclusion, that when the prop- 
erty sold is part of a mass made up of units of unequal 
quality, such as cattle out of a herd, their selection 
being material, the decisions all hold that the title 
will not pass until a selection has been made, but that 
the weight of recent American authority sustains the 
proposition that when property is sold, to be taken 
out of a specific mass of uniform quality, the title will 
pass at once upon the making of the contract, if that 
appears to be the intention of the parties. 1 Benj. 
Sales, §§ 469-487. The present case falls within this au- 
thority, which we deem to be controlling, and hence 
there must be an affirmance of the judgment of the 
District Court. Sup. Ct. Kan., June 11, 1887. King- 
man v. Holmquist. Opinion by Johnston, J. 


SPECIFIC PERFORMANCE — WHEN NOT ENFORCEABLE. 
— Complainant entered into a written contract with 
four persons engaged in conducting hotels in a city, to 
run impartially, for the benefit of all four, a hack line 
to convey guests to and from the depot and hotels for 
the period of five years, in consideration of their 
refraining from running free hacks or omnibuses. 
One of the persons, who was the only one who owned 
his hotel, or had a tenure that necessarily extended 
through the period of five years, assigned his bus- 
iness to his sons; and they, claiming that complainant 
had discriminated against their hotel, started a line of 
free omnibuses; whereupon complainant sought to 
enjoin them from running the free line, and to compel 
a specific performance of the contract. It appeared 
that another one of the hotels had also changed hands. 
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Held, that under the circumstances, and changed rela- 
tions of the parties, specific performance could not be 
decreed. Sup. Ct. Mich., June 9, 1887. Pingle v. Con- 
ner. Opinion by Morse, J. 


STATUTE OF LIMITATIONS— AVOIDING BAR — PAR- 
TIAL ADMISSION.— If a debtor admits a certain sum to 
be due upon an outlawed debt, and pays such sum, 
his admission will not avoid the bar of the statute as 
to a further sum claimed by plaintiff to be due. Sup. 
Ct. Penn., May 23, 1887. Cronshore, Adm’rs, v. Knox. 
Opinion Per Curiam. 


TAXATION — “ PROPERTY.’’— “ Property within the 
town subject to taxation” does not include insolvent 
credits held by a citizen and resident of the town, 
consisting of notes and bonds due from non-resident 
debtors owning no property in the town, and bonds 
issued by a city of anotber State. Pullen v. Commis- 
sioners, €8 N. C. 451. A similar restrictive import has 
been given to the term in testamentary disposition in 
several adjudications. In Pippin v. Ellison, 12 Ired. 
61, Pearson, J., says the word “estate” has a broader 
signification than the word “ property.’’ The former 
includes choses in action; the latter does not; and in 
reference to personalty, is confined to *‘ goods,”’ which 
term embraces things inanimate, — furniture, farming 
utensils, etc.,—and chattels, which term embraces 
living things, slaves, horses, cattle, hogs, etc. This of 
course has reference to the residuary disposition of 
the testator’s estate. Scales v. Scales, 6 Jones, Eq. 
163; Hastings v. Earp, Phil. Eq. 5. In Hogan v. Hogan, 
63 N. C. 222, the bequest was: ‘And should there be 
any thing at my death undivided, it is my wish that 
it be sold and equally divided among my four sons 
after paying my funeral expenses and all just debts.”’ 
In the opinion delivered by Reade, J., the cases where 
a restrictive meaning is put upon the words “estate 
and property ’’ are reviewed and distinguished from 
that then beforethe court, inthat the property was to 
be sold and the proceeds divided, and the words were 
of more limited signification, and not as broad as 
“any thing,” here used by the testator. Butthe pre- 
vious rulingsare put upon the ground only that as 
credits and money are not the proper subjects of sale, 
the intention cannot be imputed to the testator to 
embrace such in the direction tuo sell and distribute; 
and this method of interpretation, if correct, would 
equally apply to the clause recited. Nor do we see 
clearly the distinction pointed out in the terms ofthe 
bequests. In the other cases there was to bea sale, 
and the proceeds divided, and is not the necessary 
consequence of executing a direction to sell and 
divide; for after asale, what was thereto divide but 
the proceeds arising from thesale? The decisions are 
therefore not in harmony, and are referred to as 
showing how the usual import of words may be re- 
strained in their operation by the context. N. C. Sup. 
Ct., June 6, 1887. Vaughan v. Town of Murfrees- 
borough. Opinion by Smith, C. J. 


TRADE-MARK—INFRINGEMENT —‘‘ GOLDEN CROWN ”” 
— “GOLDEN CHAIN.’’— Plaintiff, a manufacturer of 
plug twist chewing tobacco, marked the words “Golden 
Crown” on the boxesin which it was packed, and 
fastened four tin tags of a particular size, shape, let- 
tering, and position on each bar of the tobacco, with 
the words ‘Golden Crown” on each one. Defendant, 
in the sale of his plug tobacco, used the words *‘ Golden 
Chain,”’ in connection with the tin tags, lettered and 
arrang d in a manner similar to that adopted by plain- 
tiff. Held, that while the words “Gold»n Chain” 
might not be an infringement of plaintiff's trade- 
mark, their use in connection with the tags was 
calculated to deceive the ordinary purchaser, and 
should be restrained. These tin tags form a very im- 
portant part of the plaiutiffs’ trade-mark. The tin- 








tag device was adopted to prevent frauds on the retail 
purchaser, who could then be sure that he obtained 
what he wanted, and of which he could not be sure as 
long as the trade-mark was only on the top of the box 
in which the tobacco was packed. The tin tags marked, 
lettered and arranged, as we have said, constitute the 
most material part of the trade-mark of the plaintiffs, 
The infringement complained of here is that the 
tobacco of the defendants, in every essential particu- 
lar, is gotten up in imitation of the plaintiffs’, and 
that theimitation is so close as to mislead the ordi- 
nary purchaser. The exhibits will convince every im- 
partial observer that such is the fact, and the evidence 
will convince any impartial judge that this similarity 
is the result of design, and not of accident. The law 
applicable to cases like this is fully stated in the case 
of McLean v. Fleming, 96 U.S. 245; and an extract 
from the opinion in that case will cover this. ‘* Much 
depends,”’ says the court, ** in every case upon the ap- 
pearance and special characteristics of the eutire de- 
vice; but it issafe to declare, asa general rule, that 
exact similitude is not required to constitute an in- 
fringement, or to entitle the complaining party to 
protection. Ifthe form, contents, words, or the special 
arrangement of the same, or the general appearance 
of the alleged infringer’s device, is such as would be 
likely to mislead one in the ordinary course of pur- 
chasing the goods, and induce him to suppose he was 
purchasing the genuine article, then the similitude is 
such as entitles the injured party to equitable relief.” 
Many cases might be cited extending and amplifying 
this doctrine, but we will content ourselves with but 
one more extract, and that from the English case of 
Johnston v. Ewing, 7 App. Cas. 219, where the judge, 
in delivering the opinion of the House of Lords, said: 
‘*No man, however honest his intentions, has a right 
to adopt and use so much of his rival’s trade-mark as 
will enable any dishonest dealer into whose hands his 
goods may come to sell them as the goods of his rival.” 
When we consider that the article, chewing tobacco, is 
bought and used most extensively by a large class of 
the illiterate and ignorant, we think no stronger case 
of the infringement by simulation than this can be 
found in the buvoks. Md. Ct. App., June 23, 1887. 
Parlett v. Guggenhiemer. Opinion by Stone, J. 


WATERS AND WATER-COURSES — OBSTRUCTION —LI- 
ABILITY.— Plaintiff, who owned a shingle-mill above 
defendant’s grist-mill, situated on the same stream, 
permitted the refuse from his mill to fall into the 
stream, and float down into defendant’s pond, where 
it interfered with the operation of his mill. Defend- 
ant felled trees into the stream on his land to arrest 
the refuse, and caused the water to back up, and in- 
terfere with the running of plaintiff's mill, and plain- 
tiff sued him for damages. Held, that plaintiff's own 
unlawful act having contributed to the injury com- 
plained of, the court would not interfere to determine 
which of the parties was the more culpable, and that 
he could not recover. Sup. Ct. Mich., June 23, 1887. 
Davis v. Munroe. Opinion by Champlin, J.; Sher- 
wood, J., dissenting. 


THE PERILS OF AN “ EASY SHAVE.” 
CURIOUS case was tried the other day in the 
Tiverton County Court. The plaintiff was a post- 
man, and apparently actuated by a laudable esprit de 
corps, and a praiseworthy desire to keep up the repu- 
tation of the employees of her majesty’s postal service 
as a ‘‘clean and tidy ’’ body of men, went to the shop 
of the defendant, a barber, and out of his own pocket, 
and with no intention to demand reimbursement from 
government, expended the lowly, but to him, perhaps, 
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considerable sum of one penny inashave. With the 
modern Figaro’s personal skill in his difficult profes- 
sion, the litigant postman had no fault to find. He 
had a clean and comfortable shave, and was not cut or 
scraped. But it was the soap that gave rise to the 
letter-carrier’s grievauce. He alleged that Mr. Barber 
had used some irritant and deleterious kind of soap, 
which brought on askin disease —eczema. This caused 
him much suffering, annoyance and expense; and egged 
on, po doubt, by some sanguine legal adviser, he 
brought an action against the barber for £4, 19s. as 
damages. Alas! the ‘“‘glorious uncertainty’ of the 
law again was made manifest, and his honor Judge 
Patterson decided that the defendant was not liable. 
There does not seem to have been any question as to 
whether or not the cause of the plaintiff's sufferings 
was the soap; it seems to have been admitted that the 
eczema did result from the injurious properties of the 
soap used by the defendant. ‘ But,” contended the 
defendant, ‘‘even if your disease did result from my 
using deleterious lather, I am not legally liable. Iam 
not guilty of a tort toward you; if you are to succeed 
in recovering damages against me, it must be on the 
ground that I have committed a breach of some im- 
plied contract with you. Now when I agreed to 
shave you, I contracted impliedly that I was skilled in 
my profession, and that I would exercise such adroit- 
ness that I would do my work efficiently, and would 
cause you no damage by any want of skill on my part. 
You cannot and do not find any thing blameworthy in 
my tonsorial acquirements. If you could attribute 
the injury wrought on youto that, then I admit I 
should be liable to you;”’ and he (or rather his coun- 
sel, for it would be rash to presume that he was as 
skillful in Jaw as in shaving) quoted Harmer v. Corne- 
lius, 5 C. B. (N. 8.) 246; Story v. Richardson, 6 Bing. 
N. C. 123; Jenkyn v. Bethune, 24 L. J. C. P. 94; and 
Lee v. Warner, L. R., 7 C. P. 121, in support of his con- 
tention. Then he wenton: ‘* With regard to the tools 
Lused, you find no fault with my razor; you do not 
allege it was unfit for shaving, or that I was wanting 
in skillin its use. As to my materials — here it is dif- 
ferent—you do find fault with them. You say that 
the soap I used was bad, and that its bad qualities 
were the cause of your complaint. Well, I do not deny 
it. But I do say that my implied contract with you 
did not bind me to use soap which was perfectly harm- 
less. All I undertook with reference to the materials, 
that is, the soap I used, was that I would exercise or- 
dinary care to obtain soap of such a nature or quality 
as might be proper for my work. Now you have not 
shown that I neglected on this occasion to obtain what 
was proper and wholesome. The soap I used is the 
same soap as I have used during the thirty years for 
which I have exercised my profession as a barber, and 
I purchased it from the maker just four days previous 
to the day on which I shaved you. The soap I used 
was ordinarily proper, and was procured by me in the 
ordinary way at a proper shop for its sale, and if there 
was any thing wrong with it, I was entirely ignorant 
of the fact. I exercised all reasonable care, at all 
events all such care as I was legally required to exer- 
cise, and therefore I am not liable.” 

With this argument his honor concurred, and ac- 
cordingly, as we have said, he gave judgment for the 
defendant. 

The decisions mentioned in the case merely go to il- 
lustrate the well-established rule, that a man who rep- 
resents himself as a person skilled in any particular 
Profession, art, trade. or business. is legally required 
to show that he possesses such skill. 

Harmer v. Cornelius, 5 C. B. (N. S.) 236, was an ac- 
tion by a painter for damages for wrongful dismissal. 
The defense was that the plaintiff had been dismissed 





because be was incompetent; and was held good be- 
cause a skilled laborer, or artisan, or artist impliedly 
warrants that he is of skill reasonably competent to 
the task he has undertaken, and it he shows incompe- 
tence he may be summarily dismissed. 

Story v. Richardson does not seem to bein point at 
all, the question there being if A, B, and C, partners, 
employ X to examine their accounts and settle the 
balance due each partner, and X negligently makes 
out a wrong balance as due to A, whether A might sue 
alone, and it was held that he might do so. 

In Lee v. Walker, L. R., 7 C. P. 121, the defendant 
undertook forreward to act for the plaintiffs as a skilled 
agent in obtaining a patent for them; he delayed ap- 
plying fora fiat to get the letters-patent sealed, and 
consequently, another party got in and secured letters- 
patent for a similar invention to the plaintiffs.’ The 
point in the case was, Was this delay evidence of neg- 
ligence, and want of reasonable and ordinaay care and 
knowledge, which the defendant impliedly contracted 
to use? It was held it was. 

A case which seems to have been overlooked is 
George v. Skivington, L. R., 5 Ex. 1, where it was held 
that a chemist would be liable for negligence if he 
compounded a hair-wash by which the plaintiff's wife 
was injured. But here the plaintiff became owner of 
the hair-wash. It was a case of warranty of an article 
sold. 

In a case of works of art, the work and skill of the 
workman constitute in general the essence of the con- 
tract, the materials being merely accessorial; and 
whenever the skill and labor are of the highest descrip- 
tion, and the materials of small comparative value, 
the contract is a contract for work, labor, and mate- 
rials, and not a contract of sale. This seems to be the 
clear law on the subject. Applying it then to the 
case of our barber, we conclude that his contract with 
the postman was one relating to work and labor, and 
was not acontract of sale. The barber’s contention 
then seems to be right. He contracted to use reason- 
able skill, and he used it; the damage was caused by 
the materials he used; but the contract not being a 
contract of sale, he cannot be taken to have warranted 
the absolute purity and innocuousness of the materials 
employed; at most he can only be considered as guar- 
anteeing to his customer that he had due experience 
in the choice of such materials, and had exercised 
proper care in selecting them. This he appears to have 
done. 

The decision then amounts to this: When you en- 
trust yourself to the tender mercies of a barber, you 
must bear in mind that you run a certain amount of 
risk, and render yourself liable to be damaged without 
the hope of recovering compensation. If you are in- 
jured by the professor’s want of care, knowledge, or 
skill, you have a remedy; but if the injury arises from 
a defect in the materials employed, the defect being 
unknown to the barber, and he having exercised ordi- 
nary care in choosing the materials, you will have to 
suffer in silence.—Law Notes. 


—_~.—— 


DEATH OF AARON J. VANDERPOEL. 


'MHE legal profession has sustained a great loss in the 

recent death of Aaron J. Vanderpoel, who died in 
Paris, France, on the 22d instant. He was born 
at Kinderhook, N. Y., Oct. 28, 1825. He pre- 
pared for college at the Kinderhook Academy, 
and at the age of fourteen entered New York Univer- 
sity, from whence he was graduated in June, 1842. As 
he had selected the legal profession for his occupation 
in life, he immediately after graduating entered the 
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law office of his uncle, the Hon. Aaron Vanderpoel, an 
accomplished lawyer and scholar of Kinderhook. Un- 
der his instruction he prepared for the bar, to which 
he was called on completing his three years legal 
studies. At that early age he gave pleasing indica- 
tions of future professional eminence. His industry 
was untiring, and his resolute energy stimulated his 
research, saving him from that *‘ numb rigidity of in- 
telleotual life’ into which students sometimes fall. 

With many rare qualifications the young lawyer 
commenced his practice in his native village under 
prosperous circumstances. After the lapse of afew 
years, superior professional advantages opened to 
him in New York, and in 1850 he removed to that 
city, where he resided the remainder of his life. 
His talents, learning and reputation soon called 
to him an extensive and influential clientage, and 
while yet comparatively young, he took his place in 
the front rank of the metropolitan bar, brilliant with 
legal lumiuaries of the first magnitude. Thus fortunate 
in his profession, he was equally fortunate in all his 
other relations in life. 

Mr. Vanderpoel occupied a very high position as a 
lawyer. He was eminent not only for his professional 
accomplishments but for his endowments and at- 
tainments as a scholar. His mind was enriched 
by a thorough education, a life study of the classics, 
and by the perusal of the best writers in our own 
tongue from Hooker and Bacon to our own times. 

Like Nicholas Hill, Charles ©O’Conor, Daniel 
Lord and other eminent jurists, his distinction rested 
on his professional excellence alone. His ambition 
centered on his place at the bar; he preferred its solid, 
lasting honors to the doubtful, ephemeral fame de- 
rived from political distinction, which renders a man 
prominent and influential to-day, while to-morrow by 
the vicissitudes of partisan strife, he is nobody, a 
thing cast oneside by struggling and pushing aspirants 
for his place. 

Mr. Vanderpoel was fortunate asa speaker at the 
bar. ‘ His arguments were not set with diamonds, nor 
decked with flowers,’’ but they went forcibly and 
successfully along the track of logic and reason to the 
centerof the attack or defense. He often levied upon 
the classic, ancient lore, and modern research, for illus- 
tration, but it was only for so many recruits to the 
forces he commanded in his legal conflicts. He 
always spoke with animation, fervor and con- 
vincing emphasis. His manner was uniformly easy 
and natural, his diction chaste and unpretending, and 
he always commanded the respectful attention of 
courts and juries. 

Mr. Vauderpoel was one of the founders of the State 
Bar Association, and always took a lively interest in 


its welfare. 
Though Mr. Vanderpoel was entirely devoted to his 


profession, be did not stand entirely aloof from pol- 
itics, for be believed it the duty of every citizen to 
adopt and maintain with reasonable firmuess, political 
opinions, and as parties are necessary in a government 
like ours, to identify himself with that party whose 
principles most naturally agree with his sense of right 
and justice. Accordingly, early in life, he identified 
himself with the democratic party giving it his un- 
swerving allegiance through all hie life. His advice 
and counsel were always regarded valuable by the 
leaders of his party, and he often found it difficult to 
successfully resist their repeated solicitations to accept 
Official position. 

Mr. Vanderpoel was a gentleman in ‘the true inter- 
pretation of the term—a gentleman by birth, educa- 
tion and association. He possessed the true dignity 
which results from proposing habitually a high stand- 
ard of feeling and action, and accordingly, the regard 
he called forth was always tempered with respect. 





He was one of thelast men to be approached with 
rude familiarity. In all his relations as husband, 
father, friend and citizen, it is no exaggeration to say 
that he was in many senses a model. No one who 
met him in the social circle will ever furget the attrac. 
tion of his manner and conversation. 

The loss of such a man is indeed a public misfortune, 
He has passed away at a period of his greatest useful- 
ness in his profession, and when most tenderly loved 
by his family and friends, and when held in the great- 
est esteem by the public. May we not say that his 
death is not the extinction of a life, but its apotheosis? 
His memory will be perpetuated in the annals of the 
great city he loved so well, and with many of whose 
institutions he was so honorably and usefully identi- 
fied. It will be perpetuated in legal history, in the 
records of that profession which he so long and so 
honorably adorned. 


—___-____—. 


CORRESPONDENCE. 
ANTIQUITY OF SEPARATING WITNESSES. 


Editor of the Albany Law Journal: 

Perhaps one of the very earliest instances of con- 
founding preconcerted perjury by the separation of 
witnesses is to be found in the Apochryphal ** History 
of Susanna.” There you will recollect, the story is 
told of how a couple of elders, with the proverbial 
weakness of elders for the softer sex, conspired to 
swear away the life of Susanna, on a charge of adul- 
try, toavenge themselves for her refusal to respond to 
their desires. So fardo they succeed, that their victim 
is on the way to execution, when a young man named 
Daniel — in utter defiance of Archbold aud Bishop — 
asked for and obtained a new trial. Appearing now 
as counsel for the fair accused, he first has the prose- 
cuting witnesses, tbe brace of elders, separated, and 
next demands a bill of particulars, quoting largely 
from the brief of Evarts and associates in Tilton v. 
Beecher. The elders locate the offense ina certain 
garden (the favurite scene of woman's successful 
temptation), but the first witness when asked ‘under 
what tree sawest thou them companying together?” 
Answered, ‘‘under a mastic tree ?’’ The second one, 
undera like interrogation names *‘abolm tree.’’ The 
result, of course, is not only the release of the prisoner, 
but the separation of coufederating witnesses, at the 
request of counsel, from the days of Daniel to the 
days of Ben. Butler. By the way, the cuteness of this 
young lawyer leads me very naturally to infer that he 
is that ‘* Daniel come to judgment” referred to by 
Shylock, or rather that this was an early feat of the 
same Daniel, while yet at the bar, and before a dearth 
of fees had driven him to the more lucrative profes- 
sion of lion-tamer; a suggestion aided by the fact that 
the story of Susanna was originally at the beginning 
of the canonically recognized Book of Daniel. 

Hueu F. Murray. 


L. B. Proctor. 


Witson, N. C., Aug. 15, 1887. 
——_._____. 


NOTES. 

O great has been the demand for the report of the 
\? proceedings of The New York State Bar Associa- 
tion, particularly, the last (the tenth) by lawyers iu all 
parts of the nation, and on account of the large acces 
siou of new members, that the extensive edition of 
this year’s report is nearly exhausted, and the prop- 
osition to publish another edition will very soon be 
made to the executive committee. Many full sets of 
these reports have been furnished the faculties of 
law schouls and law classes in the universities. 





THE ALBANY LAW JOURNAL. 


181 











The Albany Law Journal. 





ALBANY, SEPTEMBER 8, 1887. 








CURRENT TOPICS. 


S a matter of course the newspapers, wise or 
A otherwise, have begun to abuse Judge Potter 
for granting a stay in Jacob Sharp’s case. Their 
attention, however, fortunately for the judge, is 
somewhat drawn off to the General Term and the 
necessity of bullying and threatening them. Lest 
we should be misunderstood we reiterate that we 
believe Sharp to be guilty, and we hope his convic- 
tion may be sustained. But it must be confessed 
that Judge Potter’s reasons are not easily answered, 
even if they are answerable. The case, it seems to 
us, is by no means free from serious doubt. No 
disinterested and unprejudiced lawyer will assert 
that itis. If there had been any direct, clear evi- 
dence against Sharp the errors charged might be 
deemed immaterial, although we doubt even that. 
But the evidence was all circumstantial; indeed, it 
hardly rose to that dignity; it was only inferential. 
It pointed to bribery on a great scale, and the in- 
ference was easy that it must have been Sharp who 
was the briber. This is why we believe him guilty. 
But legal proof is another thing. We never knew 
aman convicted on such slight and inconclusive 
evidence — evidence, mind — and there are eminent 
lawyers here who agree with us, The strongest in- 
ference against Sharp is one which the law forbids 
the jury to entertain, namely, his omission to proffer 
himself as a witness and deny his guilt. But about 
these newspapers. Their conduct is very indecent. 
They should recall Tweed’s case and haul in their 
horns. The Rochester Democrat and Chronicle, ed- 
ited by a trained lawyer, uttered some sensible and 
moderate views on this subject before this decision 
was announced. It said: ‘*As we have said, this 
newspaper wishes to protest in advance against the 
denunciation of a judge who, until the contrary is 
shown, must be assumed to be simply doing his 
duty according to the light he has received. It is 
not, let it be premised, also to be assumed that 
Judge Potter is right as to his law. He may be 
mistaken in his conclusions. He is not infallible. 
Nor, let it also be said, is Judge Barrett infallible. 
* * * He has the reputation of being both an 
able and an upright judge, a reputation which will 
be of great value to him when his trial by news- 
paper begins, and the Rhadamanthus of the press 
summons him to receive sentence. For ourselves, 
we do not believe in the trial by newspaper as a 
superior agency, either in law or in morals, to the 
trial by the duly constituted tribunals of the land. 
We know that the press is omniscient, and is ever 
informed with the serene attribute of impartiality. 
At the same time courts have been constituted and 
judges have been appointed to conserve the rights 
of persons and of property, and there is no man so 
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mean as to be deprived of invoking in his behalf 
the protection of the law, whether administered by 
a court of original jurisdiction or one having appel- 
late powers. There remains no safe course save to 
sustain the integrity and to vindicate the dignity 
of the courts thus ordained. When newspapers in- 
terfere with the orderly processes of the law they 
have stepped beyond their proper limitations, and 
in so far as in them lies, have imperilled the liber- 
ties of the people. The temptation to do this is 
constant, and too often persuasive, but it is one that 
all conscientious journalists will strenuously resist; 
for when the temples of justice are desecrated, and 
they who minister therein have been made con- 
temptible, a people are not far removed from either 
anarchy or autocracy.” Then referring to the news- 
paper howl in the Tweed case, it concludes: ‘‘ Such 
reversal of prejudices and vindication of character 
may also come to Judge Potter, even if he grants 
so hardened a wretch as Jacob Sharp the immuni- 
ties which the law provides. At any rate, Judge 
Potter will not be seriously damaged by the censor- 
ship of the press, if he acts in accordance with the 
law as he understands it, and obeys the dictates of 
his conscience. He has his own conscience in 
keeping. No one else, not even an omniscient edi- 
tor has been entrusted with that office.” We are 
sorry not so much that Sharp has got a stay, as 
that there is apparent reason for one. We are glad 
that Judge Potter has had the moral courage to do 
what he believes to be right, in such trying cireum- 
stances, even if the result should show that he is 
mistaken. It should be borne in mind that he has 
not pronounced his opinion unreservedly for a new 
trial, but only that there is doubt enough to justify 
a delay in sending the defendant to prison. Judge 
Potter has shown himself fearless and independent; 
he is entitled to the common presumption of hon- 
esty. Itis indecent to pry into his private affairs, 
and to argue against him from them in a matter of 
public responsibility. 


The most interesting law reading of the year is 
usually the annual address of the president of the 
American Bar Association. Mr. Semmes’ address, 
half of which we print this week, is no exception. 
We are glad to see that Illinois has prohibited the 
marriage of first cousins, and made the selling of 
tobacco to minors under sixteen, and dealings in 
‘‘futures,” misdemeanors. We are also glad to see 
that Indiana passed but thirty-eight acts, all told! 


We have several times referred to Mr. Ignatius 
Donnelly’s promised cipher, which is to settle the 
proposition that Bacon wrote the Shakespearian 
plays. This is a curious question of evidence, and 
concerns a great lawyer, and has engrossed the at- 
tention of several lawyers, who have published 
their opinions. In last Sunday's World is an ac- 
count by Mr. Thomas Davidson, covering two pages, 
explanatory of Mr. Donnelly’s views, and which 
will prove an excellent advertisement of the forth- 
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coming book, if it does not prove any thing else. 


We have read it carefully, and find very little new 
in it outside the cipher theory, although Mr. Don- 
nelly insists that he breaks down Shakespeare’s 
claim without resort tothe cipher. As for the stale 
claim of Shakespeare’s ignorance, we prefer the 
testimony of Ben Jonson, that he had ‘‘little Latin 
and less Greek,” which does not mean an ignorant 
man, Mr. Davidson says: ‘‘Mr. Donnelly brings 
good evidence to show that Shakespeare was a for- 
nicator, an adulterer, a usurer, an oppressor of the 
poor, a liar, a forger of pedigrees in order to obtain 
a coat-of-arms to which he had no right, a poacher, 
a drunkard, an undutiful son and a negligent 
father.” This has very little pertinency to the 
question. Byron and Poe had a good many of 
these vices, but they were men of great genius. 
Even Bacon himself was a crafty, supple, time- 
serving courtier, a false friend, a corrupt judge. 
Forging pedigrees is a very venial thing at this 
day. It is very singular that Mr. Halliwell, who 
has spent a long life in investigating Shakespeare's 
life, has been able to find so few of these alleged 
failings. Stratford is not mentioned, but St. Al- 
bans, Bacon’s home, is mentioned twenty-three 
times. There seems nothing singular in that as it 
is a historical place, the scene of two battles. Then 
the absence of any books or manuscripts of Shakes- 
peare is dwelt upon. How many are there of Ben 
Jonson’s, for instance, or for that matter, of Bacon’s? 


Mr. Davidson gives a synopsis of the chapter of the 
‘*cipher narrative,” in which among other startling 
occurrences are Bacon’s attempt to commit suicide 
because his authorship of the plays was discovered 
by Elizabeth, and the warning to Shakespeare to 


fly! In chapter twenty-four ‘‘ Shakespeare decides 
to fly.” Then why didn't he fly? Like the police- 
men in ‘‘ The Pirates,” he ‘‘ doesn’t go.” Is there 
a word of history or tradition that he ever fled? 
Mr. Davidson says his faith in Shakespeare has been 
shaken. All we need say to this is to call attention 
to his interpretation of the word ‘ offices,” in the 
seventy-seventh sonnet. The sonnetteer had sent 
out a note-book or common-place book, and says: 


“ These offices, so oft as thou wilt look, 
Shall profit thee and much enrich thy book.” 


Mr. Davidson says: ‘‘ What does the word ‘offices’ 
here mean? The commentators and translators, as 
far as I have access to them, have no answer to 
the question. One translator, Fritz Krausz, thinks 
the book sent was the album containing the son- 
nets; but why call it ‘ offices?? We have already 
referred to the Promus of Bacon, recently published 
by Mrs. Pott. Now, the word promus means a cel- 
larer or butler, and proma cella means a cellar or 
larder. But in Bacon's time (as to some extent 
even now) cellars and larders were called offices. 
Is it possible that Bacon’s Promus is identical with 
the offices referred to? If so, we have a strong ar- 
gument that Bacon wrote the sonnets.” Or the 
following: 
“** As full of perill and aduenturous spirit 


As to o’rewalk a Current, roaring loud, 
On the vnsteadfast footing of a speare.’ 








These lines are certainly peculiar, and the last seems 
to suggest Shake-speare.” He is ‘‘ inclined to think 
that the plays are the production of a knot of bril- 
liant briefless lawyers belonging to the Essex party, 
of whom Bacon was the chief, and to whose num- 
ber the W. H. of the Sonnets, and perhaps, Sir 
Walter Raleigh belonged. Unwilling to acknowl- 
edge the authorship publicly, they allowed Shakes- 
peare, to whom they had sold the acting copyright 
(if the expression be allowed), to publish them un- 
der his own name. In this way Shakespeare at- 
tained great fame as a dramatic writer, whereas he 
was at best a clever theatre-director, and a smart 
caterer for the rather low tastes of the theatre. 
going public, altering the plays considerably, and 
vulgarizing them before producing them on the 
stage.” This out-herods the cipherer, for it is in- 
conceivable that by far the larger part of the plays 
were not the offspring of a single mind. As to the 
claim for Bacon: we assert that there is no resem- 
blance, not the remotest, between his style and 
genius and those of the plays. Is there a touch of 
humor in all his writings? Could he have created 
Falstaff? If he, an educated and polished man, 
had written these plays, he would not have been 
guilty of their anachronisms, coarseness, barbarisms, 
obscurities; nor would he have borrowed his plots. 
Probably if he wrote these plays he would have left 
other and acknowledged poems, but he left noth- 
ing worthy the name. The examples given are lu- 
dicrously feeble. Certainly, if the cipherer is right, 
he would not have flattered Elizabeth in the ‘‘ Mid- 
summer Night’s Dream.” And most certainly he 
would not have gone out of life without leaving 
some claim to the plays more certain to be found 
than this fantastic cipher discovered after two hun- 
dred and fifty years. We shall be curious to see 
how Mr. Donnelly reconciles his theory with Ba- 
con’s known coldness and treachery toward his 
friend and benefactor, Essex. About the strongest 
evidence of the absurdity of this Baconian delusion 
is the following: ‘‘A writer in Shakesperiana has 
recently pointed out a difficulty in believing that 
there can be a cipher in the folio of 1623, based 
upon the paging, because the same plays (Ist and 
2d Henry IV) were published in quarto, with differ- 
ent paging, twenty years before. Mr. Donnelly’s 
reply to that is that in 1597--8 Bacon inserted a 
cipher in the plays adjusted to certain paging of a 
contemplated folio edition, the manuscript being 
arranged in sheets so numbered. Then right under 
the nose of Cecil and the queen he published the 
plays in quarto, arranged to a different paging, 
thus rendering detection impossible. Mr. Donnelly 
thinks Bacon must have chuckled to see Elizabeth 
applauding plays which told the whole secret his- 
tory of her life!” But vive Ja humbug! One of 
these days some one will arise to prove that Christ 
never lived and died in Judea, But suppose the 
cipher is really there? Well, then, Bacon or some 
one else put it there for purposes of mischief or 
mystification. What conceivable use or purpose 
could the cipher serve? The whole controversy 
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seems to us illustrate the credulity of the human 
imagination. We are now surprised to learn that 
the Abbé Labrieu has discovered that there is no 
such thing as the great Chinese wall! 


—_——__>—_—. 


NOTES OF CASES. 


N Simmons v. State, Texas Court of Appeals, June 
22, 1887, it was held that ‘‘D d sonof a 
b——h” is an expression which does not come 
within the legal meaning of terms “insulting words 
used toward a female relative,” as those terms are 
used in the statute defining manslaughter. The 
court said: ‘‘The term used is rather a sudden ex- 
pression of anger and contempt, and when used, 
no one understands it to be directed at the mother 
of the person to whom used, It is a lamentable 
fact that this mode of expression is of too common 
use in the country.” This passes our comprehen- 
sion. To calla woman to her face a bitch would 
certainly be insulting, and to tell a man that he is a 
son of one is intended to enrage him by defaming 
his mother, and is clearly within the statute. + 


In Hennessey v. State, in the same court, May 18, 
1887, it was said: ‘‘In writing the name ‘ Knittel’ 
in the indictment, in setting forth the instrument 
as it appeared after alteration, the pleader has dot- 
ted one prong of the letter ‘n’ instead of placing 
the dot directly over the letter ‘i.’ The letters 
forming the word ‘Knittel’ are however plainly 
and distinctly written, and the mere misplacement 
of the dot intended for the letter ‘i’ certainly can- 
not be held to constitute a variance.” 


In Re Carnes, Circuit Court, 8. D. Georgia, W. D., 
June 28, 1887, it was held that the facts that one 
summoned as a juror in the United States courts 
was an officer of the navy anterior to the late war; 
that he resigned, and thereafter served in the Con- 
federate army; and that his disabilities have not 
been removed, will not support a personal claim 
for exemption from jury duty. Speer, J., said: 
“Capt. Carnes is a resident and citizen by birth of 
the United States of America, having their protec- 
tion, and enjoying all of the enlarged and liberal 
advantages of such citizenship. Should his rights 
be infringed by any other nationality the govern- 
ment would extend to them the same jealous and 
watchful supervision that another citizen would 
have under similar circumstances, It is altogether 
anomalous, and not to be permitted, that enjoying 
these privileges he should be exempt from jury 
duty because of any action of his during the late 
war. If he could for this reason decline to serve 
on the juries, he might, with the same propriety, 
decline to serve in the armies of the country; and 
thus would be presented the extraordinary specta- 
cle of a citizen excused from defending his govern- 
ment because previously he had been in armed re- 





sistance to it. The government might raise this 
question, but does not do so, The juror is known 
to be aman of exemplary character, and now de- 
voted to the Union and Constitution of the United 
States. Besides, the Revised Statutes, section 800, 
provide that jurors in the United States courts shall 
possess the same qualifications, and be entitled to 
the same exemptions as jurors in the State courts, 
and no other, and it is not disputed that Capt. 
Carnes is qualified to serve as a juror by the laws 
of Georgia. This statute operates asa repeal of his 
disabilities, so far as service as a juror in the United 
States courts is concerned. I hold that while 
since Capt. Carnes has not thought proper to apply 
for the removal of his disabilities, he may not be 
permitted to hold offices of trust and profit under 
the general government, he cannot for that reason 
be exempted from rendering the usual services, and 
performing the ordinary duties of citizenship. This 
is a direct and beneficent result of the complete 
restoration of our government in all of its integrity, 
and the redintegration of our people in their rights 
of citizenship after the termination of the unhappy 
struggle between the sections of our common coun- 
try —a marvelous instance of the presence of an 
advanced civilization, literally without parallel in 
history, satisfying the most incredulous of the per- 
petuity of our liberties, and silencing the criticism 
of republican institutions.” 


At Bristol, on August 9, before the lord chief 
justice, without a jury, the cause Brown v. Accident 
Insurance Co, was heard, Mr. Bullen appeared for 
the plaintiff; Mr. Charles, Q. C., for the defend- 
ants. In 1852 the plaintiff insured himself with 
the defendants in a policy against railway accidents, 
whereby 2,000/. was to be paid in case of his death 
by accident, and in case of an accident not causing 
death the plaintiff was to receive ‘‘such sum by 
way of compensation as should appear just and rea- 
sonable, and in proportion to the injury received.” 
In March, 1884, the plaintiff was knocked down by 
an engine at Risca Station on the Great Western 
Railway and seriously injured. The plaintiff now 
sued the defendants on this policy to recover com- 
pensation in respect of the injuries he received on 
that occasion. The defendants however contended 
that the accident was not an accident happening 
while the plaintiff was travelling on a railway, or 
within the terms of the policy. Also that the 
plaintiff had already obtained compensation in re- 
spect of the accident in an action which he had suc- 
cessfully brought against the Great Western Rail- 
way, and consequently was not in law entitled to 
recover any further compensation from them in re- 
spect of the accident. The facts were undisputed. 
The plaintiff on the day of the accident, having 
taken his ticket, was crossing the line to reach the 
proper platform, when he was knocked down by a 
train of empty carriages. In his action against the 
Great Western Railway he recovered 7501. The 
only points to be argued therefore were the two 
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mentioned above. Mr. Bullen argued that the 
plaintiff was at the time of the accident travelling 
on a railway within the meaning of the policy, cit- 
ing Theobald v. Ry. Passengers’ Ins, Co., 23 L. J. 
Rep. Exch. 249; 10 Exch. 45, and an American 
case in support of this view. As to the second 
point he cited Bradburn v. Great Western Ry., 44 
L. J. Rep. Exch. 9; L. R., 10 Exch. 1, and Dalby 
v. India and London Life Assur. Co., 24 L. J. Rep. 
C. P. 2; 15 C. B. 365. Mr. Charles argued that the 
policy did not apply to such an accident as this; 
and further, that it was a contract of indemnity. 
The learned judge said in his opinion the particular 
policy was a contract of indemnity; and further 
that it was only intended to cover an accident re- 
ceived while the assured was actually travelling in 
a train, which the plaintiff was not doing when he 
met with this accident. He accordingly gave judg- 
ment for the defendants, with costs, but ordered 
execution to be stayed until the eighth day of the 
Michaelmas Sittings, and then till hearing if appeal 
entered within that time. — London Law Journal. 


————_»__— 


AMERICAN BAR ASSOCIATION. 
ADDRESS OF THE PRESIDENT, Hon. THomas J. 
SeMMES, OF LOUISIANA, DELIVERED AT 
SARATOGA, AuGusT 17, 1887. 

I. 

PROCEED without exordium to the performance of 

the duty imposed on the President of this asso- 
ciation by its constitution, which provides that he 
shall open each annual meeting with an address ‘‘com- 
municating the most noteworthy changes in the stat- 
ute law on points of general interest made in the sev- 
eral States and by Congress.” 

The Legislatures of all the States except Iowa, Mary- 
land, Kentucky, Mississippi and Louisiana have been 
in session during the year, but I have not been able to 
obtain the laws of Florida. The Legislature of New 
Hampshire is still in session. The session laws of Lou- 
isiana of 1886 were not printed in time to enable my 
predecessor in office to report upon them. I have 
therefore to review the legislation of Congress and the 
following twenty-eight States: Alabama, Arkansas, 
California, Colorado, Connecticut, Delaware, Georgia, 
Illinois, Indiana, Kansas, Minnesota, Missouri, Ne- 
braska, Nevada, New Jersey, New York, North Car- 
olina, Ohio, Oregon, Pennsylvania, Rhode Island, 
South Carolina, Tennessee, Texas, Vermont, Virginia, 
West Virginia and Wisconsin. As my predecessors in 
office had established the practice of commenting on 
statutes as noteworthy in particular States, although 
not so in respect to other States, and as it had been 
the custom to call attention to statutes which had no 
direct relation to the service of jurisprudence, or the 
administration of justice, I felt very much embarrassed 
in dealing with so many States. I could have cum- 
pressed the review within reasonable limits, either by 
grouping States or by the classification of the subjects 
of legislation; but so many Legislatures protracted 
their sessions until late in the season, I could not pro- 
cure the statutes in time to pursue that course. As it 
is, in many instances I have had recourse to advanced 
sheets of the statutes as they came from the press, 
without any index, and in the case of Delaware, I have 
relied on an abstract taken from the parchment rolls 





in the archives of the State, by the member of the gen- 
eral council representing that State. 

I was therefore compelled to treat each State sepa- 
rately, and if in so doing I trespass on your patience, 
you must blame the command of the constitution, the 
practice of my predecessors in office, the custom sanc- 
tioned by yourselves, the immense mass of legislation 
to be brought to your notice, and the inability of a 
large majority of the members of the general council 
to communicate to the president, as enjoined by the 
constitution, the changes in the statutes of their re- 
spective States. 

This inability is principally to be attributed to the 
delay in the publication of the statutes. 

There were several laws of a general nature enacted 
by Congress during the past year, which merit our at- 
tentior. 

The act of March 3, 1887, to regulate the removal of 
causes from State courts, to further regulate the juris- 
diction of Circuit Courts, and for other purposes, takes 
from those courts the cognizance of any civil suit, un- 


‘less the matter in dispute exceeds $2,000, exclusive of 


interest and costs. 

Nor can any suit be brought against any person by 
any original process of procedure in any other district 
than that whereof he is an inhabitant, unless the jur- 
isdiction of the court is founded only on the fact that 
the action is between citizens of different States, then 
the suit must be brought in the district where the 
plaintiff or the defendant resides. 

Nor can an assignee or subsequent holder of a chose 
in action bring suit in the Circuit Court, unless such 
suit could have been brought if no transfer had been 
made; the only exceptions to this rule are assignees of 
foreign bills of exchange and transferees of choses in 
action issued by any corporation payable to bearer. 

The regulations as to the removal of causes are: 

1. No suit can be removed from a State court, unless 
the matter in dispute exceeds $2,000, exclusive of in- 
terest and costs. 

2. It can be removed only by the non-resident de- 
fendant, except where the suit is between citizens of 
the same State and the jurisdiction of the Circuit 
Court depends on grants of land by different States. 

3. When in any suit there is a controversy wholly 
between citizens of different States, which can be fully 
determined as between them, then either one or more 
of the defendants interested in such controversy may 
remove the suit. 

4. The application for removal must be made before 
or at the time the defendant is required by the laws of 
the State to plead, except where the ground of re- 
moval is local prejudice, or when jurisdiction of the 
Circuit Court depends on grants of land by different 
States as above stated. 

5. Removal on the ground of local influence or pre- 
judice is allowed to the defendant only in suits where 
the plaintiff is a citizen of the State in which the suit 
is brought, and the defendant} is [a citizen of another 
State. The affidavit in such case must state that the 
defendant cannot obtain justice in the State court in 
which the suit is brought, norin any other court of 
that State to which, under its laws, the defendant, on 
account of prejudice or local influence, might have 
the right to remove the cause; the affidavit of the pe- 
titioner is not conclusive, and the Circuit Court, if not 
satisfied with its truth, may remand the cause to the 
State Court. If there be several defendants and the 
suit can be tried separately in the Circuit Court with- 
out prejudice to the parties, that court may remand the 
suit to the State Court, as to the defendants not af- 
fected by local influence or prejudice, and retain jur- 
isdiction of the cause as to the other defendants. 

This act also takes away the right to an appeal, or 
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writ of error, to review the decision of the Circuit 
Court remanding a cause to the State Court. 

The other purposes referred to in the title of this act 
are developed in sections 2, 3 and 7. 

Section 2 required receivers of managers in posses- 
sion of property in any cause pending in any court of 
the United States, to manage and operate such prop- 
erty according to the requirements of the laws of the 
State in which the property is situated, in the same 
manner as the owner would be bound to do if in pos- 
session. 

Section 3 allows suit to be brought against a receiver 
in respect of any act or transaction of his in carrying 
on the business connected with the property in his 
charge, without the previous leave of the court which 
appointed him; such suit to be subject to the general 
equity jurisdiction of the court which appointed the 
receiver, so far as may be necessary to the ends of 
justice. 

This section modifies the law as expounded by the 
Supreme Court of the United States, and it restores to 
suitors the right of trial by jury. 

Section 7 is levelled at nepotism; it provides that 
no person related to any justice or judge of any court 
of the United States by consanguinity or affinity within 
the degree of first cousin, shall be appointed to any 
office or be employed by such court or judge in any 
duty in any court of which such justice or judge may 
be a member. 

On March 3, 1887, Congress repealed the tenure of 
office act, which it had passed twenty years before. 
The repeal of this act is at least a recognition of the 
wisdom of our ancestors, who believed that the power 
of removal was incident tothe power of appointment. 

The act to regulate the counting of votes for pres- 
ident and vice-president, and the decisions of questions 
arising thereon, deserves commendation, because it 
contains a recognition of the principle, that presiden- 
tial electors are State officers, whose appointment is to 
be determined by State authority; and it precludes 
the creation of extra-constitutional tribunals to deter- 
mine a contested election. 

The act to regulate commerce, commonly called the 
inter-state commerce law, is so well known, and has 
been the subject of so much discussion, I will not dwell 
upon its provisions. The interpretation of the long 
and short haul section seems to have given most 
trouble to those who are charged with the execution 
of the law, as well as to those who are expected to 
obey it. 

To determine what are ‘‘ substantially similar cir- 
cumstances and conditions’’ is no less difficult than 
the definition of the special cases in which the com- 
mission may authorize the common carrier to charge 
less for longer than for shorter distances. I cannot 
refrain from calling to your attention the phraseology 
of the sixth section, which provides for the issue 
against the offending carrier of a writ of mandamus 
“in the name of the People of the United States.”’ I 
know of no other instance in which judicial process is 
issued, or judicial procedure is conducted, in the name 
of the People of the United States. The expression is 
calculated to arouse the attention of those familiar 
with the constitutional controversies which agitated 
the republic in its earlier days. 

Congress also passed an act to provide for bringing 
suits against the government. It enacts that the 
court of claims shall have jurisdiction to hear and de- 
termine: 

1. All claims founded npon the Constitution of the 
United States, or any law of Congress, except for pen- 
sions, or upon any regulation of an executive depart- 
ment, or upon any contract, express or implied, with 
the government, or for damuges liquidated or unliqui- 
dated in cases not sounding in tort, inrespect of which 





claims the party would be entitled to redress against 
the United States in a court of law, equity or admi- 
ralty, if the United States were suable, but war claims 
and claims heretofore rejected by any court, depart- 
ment, or commission authorized to hear them, are ex- 
cepted. 

2. All set-offs, counter claims for damages, or other 
demands whatsoever, on the part of the government, 
against any claimant in said court. 

But no suit against the government is allowed, un- 
less brought within six years after the right accrued. 

The Circuit and District Courts are vested with ju- 
risdiction concurrent with the Court of Claims, the 
Circuit Courts where the amount of the claim does 
not exceed $10,000, and the District Courts where the 
amount of the claim does not exceed $1,000; the causes 
are to be tried without a jury, and either party is al- 
lowed an appeal, or writ of error, as in other suits. 

A provision has been introduced into theact, whereby 
a party who is or has been indebted to the government, 
or his surety or representative, may by suit compel an 
ascertainment or adjustment of the debt, or a settle- 
ment of accounts, and obtain a final discharge. 

The anti-polygamy act has been amended. In prose- 
cutions for bigamy, the lawful spouse, although made 
a competent witness, cannot be compelled to testify 
without the consent of the other spouse; but confi- 
dential communications made by either spouse to the 
other during marriage are protected from disclosure, 

Adultery is punished by imprisonment in the pen- 
itentiary not exceeding three years; both parties are 
declared guilty of adultery if the woman be married, 
though the man be unmarried; but if the man be mar- 
ried and the woman unmarried, the man alone is to be 
deemed guilty. 

Every ceremony of marriage in any of the territories 
of the United States, whether the parties be lawful 
subjects of such ceremony or not, must be certified by 
the person who performs it, and signed by the parties, 
and filed in the Probate Court. The laws of the Ter- 
ritory of Utah, which recognize the capacity of illegit- 
imate children to inherit the estate of their father, 
are annulled. A. widow in that Territory is endowed 
with the third part of the lands whereof her husband 
was seised during marriage, and women are deprived 
of the right of voting. 

Congress also passed an act to establish experiment 
stations in connection with the agricultural colleges 
established in the several States, and an act to restrict 
the ownership of real estate in the Territories and in 
the District of Columbia to American citizens. The 
latter act makes it unlawful for an alien who has not 
declared his intention to become a citizen, or a for- 
eign corporation, thereafter to acquire or hold real 
estate, except such as may be acquired by inheritance, 
or in the ordinary course of justice in the collection of 
debts contracted prior to its passage, but the prohibi- 
tion does not apply to foreigners, whose right to hold 
real estate is secured by treaties now existing, so long 
as such treaties are in force. 

No corporation, more than twenty per cent of the 
stock of which is owned by foreigners, is allowed to 
acquire real estate, and no corporation, other than 
railway, canal or turnpike corporations, is allowed to 
acquire more than five thousand acres of land; rail- 
way, canal or turnpike corporations, may hold lands 
necessary to the accomplishment of the objects of their 
creation, and such lands as Congress may grant to 
them, but the act is not to affect lands acquired prior 
to its passage. 

Several of the north-western States have adopted 
the policy of Congress in regard to the acquisition of 
lands by aliens, and have supplemented federal legis. 
lation by passing laws similar in principle. Colorado, 
Illinois, Minnesota, Wisconsin aud Nebraska have im- 
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itated the example of Congress. The Colorado pro- 
hibition applies only to the acquisition of agricultural, 
arid or range lands, and does not affect the holding of 
any land the assessed value of which does not exceed 
35,000. 

The prohibition in Nebraska does not apply to lands 
necessary for the construction and operation of rail- 
roads; norin Minnesota does it apply to actual set- 
tlers on farms of more than one hundred and sixty 
acres; in Wisconsin however an alien may hold three 
hundred and twenty acres of land. 

Illinois has added to the severity of congressional 
legislation by a provision that no lease of any land for 
the purpose of farming and raising crops thereon, 
made by an alien landland, saall contain any provision 
requiring the tenant to pay taxes, and if any thing is 
received in advance from the tenant in lieu of taxes, 
he may recover it back. 

Alabama: This State is only exceeded by North Car- 
olina in the bulk of its legislation. The acts of North 
Carolina make a book of eleven hundred pages, while 
those of Alabama are compressed in a volume of one 
thousand and thirty-eight pages. This extraordinary 
legislative activity is due in both States to the vicious 
system of enacting local and special laws, and toa 
wonderful development which calls into existence 
pumberless private corporations. As asample of the 
intensity of local legislation of North Carolina, I men- 
tion an act to restrict the catching of fish in Bynum’s 
mill pond, in Edgecombe county, in any manner or 
way, except with hook and line, or by drawing off the 
water and taking out the large fish, for the purpose of 
improving the fish in the pond. 

A partial correction of the evil in Alabama may be 
found in the proposed amendment to the Constitution 
of that State, which is to be submitted to the people 
at the next general election. It provides ‘‘ that no bill 
which does not apply to the whole State (except bills 
creating and regulating municipal corporations, and 
bills fixing the time of holding the courts, and pre- 
scribing rules of procedure therein) shall be introduced 
into either house of the Legislature after the twentieth 
legislative day of the session, nor shall any such bill 
be considered or passed after the thirty-fifth legisla- 
tive day of the session; nor shall any bill which ap- 
plies to the whole State be amended by either house 
after the twentieth legislative day of the session, so 
as to confine its operation to a part of the State.’’ 

The State of Alabama seems to ignore the maxim, 
that it is the interest of the republic to end litigation, 
if its policy is expressed in the act which requires the 
Supreme Court in deciding each case, when there is a 
conflict between its existing opinion and any former 
ruling in the case, to be governed by what in its opin- 
ion at that time is law, without regard to such former 
ruling of the law by it, but the right of third persons 
acquired on the faith of the former ruling is not to be 
defeated or interfered with by or on account of the 
subsequent ruling. 

Women may be appointed notaries public, but not 
with the power and authority of justices of the peace; 
Alabama hesitated to intrust the judicial scales to 
feminine hands. I suppose the legislators thought 
women's eyes were never blind. The common law as 
to the effect of marriage on the rights and liabilities of 
husband and wife has been superseded by an act which 
declares that all the property of the wife, held by her 
at the time of her marriage, or which she may in any 
manner acquire after her marriage, is her separate 
property, and is not subject to the liabilities of her 
husband; that her earnings are her separate property, 
also all damages she may be entitled to recover for in- 
juries to her person or property; that the husband is 
not liable for the ante-nuptial debts of the wife, nor 
for her post-nuptial contracts or torts; that the wife 





may sue and be sued as if she were sole; she has ca. 
pacity to contract with the assent of her husband in 
writing; she may with similar consent, recorded in 
the Probate Court, pursue any trade or business as if 
she were sole; and obliterating the last vestige of man 
and wife, the statute, with revolutionary disregard of 
the doctrine taught by the year books, ‘“‘eadem coro 
vir et uxor,”’ proceeds to authorize the husband and 
the wife to contract with each other; but all contracts 
into which they enter are subject to the rules of law 
as to contracts between persons standing in confiden- 
tial relations. The only contract she is forbidden to 
make is that of surety for her husband. 

Among other statutes of interest, is an act limiting 
the duration of lien on lands, resulting from the regis- 
try of ajudgment or decree, to ten years from the 
date of registry; also an act which declares void as to 
third persons having no notice, all absclute convey- 
ances as well as all mortgages of real estate to secure 
debts created at tae date thereof, unless recorded 
within thirty days from their date; also an act to 
authorize the acceptance of a certain class of corpora- 
tions as surety on officlal bonds; also an act which re- 
quires the court in cases of larceny, embezzlement and 
other like offenses, where the defendant is found 
guilty, to assess the value of the article stolen or em- 
bezzled as part of the costs, and when the costs in- 
cluding such value are paid or worked out at hard 
labor, the County Court is to pay the owner such value 
out of the fund arising from the proceeds of such 
labor; also an act for the recusation of judges on ac- 
count of interest or relationship to the parties by con- 
sanguinity or affinity in the fourth degree, or on ac- 
count of having been of counsel, or having prepared 
or signed any instrument the construction or validity 
of which is involved in the cause; also an act to pre- 
ven‘ extortionate charges for the trespassing of cattle 
on the lands of another; the owner of the cattle by 
tendering what he considers the amount of damages 
done, can subject the complainant to all costs of suit, 
in case the amount tendered turns out to have been 
adequate compensation for the damage; also an act 
which provides that inall contracts for the sale of 
commercial fertilizers in which an excessive price is 
put on the article sold, with a stipulation that if paid 
for on or before acertain date, it may be paid in a 
smaller sum than the price fixed in the contract; the 
difference between the excessive price fixed in the 
contract and the real market value shall be deemed a 
penalty and only the real market value can be recoy- 
ered. 

Railroad companies are required to provide for the 
comfort and accommodation of passengers at each 
station, and to keep a register of the animals injured 
or killed by their trains at the station nearest to the 
accident; they are forbidden to employ any person in 
a position which requires the use of discernment of 
form or color signals, unless he possess a certificate 
from the State board of health of his fitness therefor, 
in so far as color blindness and visual powers are con- 
cerned; nor can any locomotive engineer be employed, 
unless licensed after examination by a State board of 
examiners, composed of five skilled mechanics ap- 
pointed by the governor. 

It is made a penal offense to compel a child under 
eighteen years of age,or a woman,to labor inja mechani- 
cal or manufacturing business more than eight hours 
a day, to permit a child under fourteen years of age 
to work therein longer than eight hours a day, and the 
employment of children under fifteen years of age in 
coal or iron mines is prohibited. 

The sale of adulterated sugar, lard, molasses, butter 
or other articles of food, unless branded as such is 
punished by fine and imprisonment. This State has 
adopted a revision and codification of its public stat- 
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utes, both civil and criminal, which is to go into opera- 
tion thirty days after the proclamation of the governor 
announcing its publication. 

Arkansas: This State has enacted that an assign- 
ment for the benefit of creditors may be attacked for 
fraud by any creditor, and proof of fraud on the part 
of the assignor shall be sufficient to invalidate the as- 
signment, whether the assignee knew of it or not. An 
action to enforce a mortgage or deed of trust is barred, 
if not brought within the period of limitation pre- 
scribed for suit onthe debt or liability secured. In 
suits to set aside fraudulent conveyances, and to 
obtain equitable garnishment, is it mot necessary that 
the plaintiff should recover a judgment at law to prove 
insolvency, that fact may be proved by any competent 
testimony, so that only one suit is necessary. Judg- 
ment rendered on constructive service of process may 
be reopened at any time within two years anda new 
trial had, and upon the new trial, the court may con- 
firm its judgment, or order the plaintiff to restore 
what he bas received under it. The law which author- 
izes a mortgagor to waive the right of appraisement, 
sale, or redemption of the property mortgaged has 
been repealed. 

A contract for a greater rate of interest than ten per 
cent per annum is declared usurious and absolutely 
void; and every lien or mortgage securing the same; 
and every conveyance in furtherance of such lien, may 
be annulled at the suit of the borrower or his vendees, 
assigns, orcreditors, even as against a bona fide pur- 
chaser for value without notice, and no tender of pay- 
ment of any part of the usurious debt need be made. 
All persons claiming under the lender, whether the 
evidence of debt be negotiable or not, and whether 
they have notice or not, stand on the same footing as 
the lender. 

Another statute provides that the Probate Court of 
each county shall once every year examine the bonds 
of all executors, administrators, guardians, and cura- 
tors on file in the county, and if for any cause any 
bond is insufficient the court shall make an ex parte 
order, that a new bond be furnished; failure to com- 
ply with the order to the satisfaction of the court 
within ten days after notice thereof, operates ipso 
facto a revocation of the letters issued to the fiduciary. 

The noteworthy penal legislation of Arkansas is 
embraced in an act abolishing the public execution of 
persons condemned to death. 

An act making it unlawful for railroad or transpor- 
tation companies to grant free passes, to any officer of 
the Stute, legislative, executive or judicial, the com- 
pany granting any such pass is subjected to a tine of 
not less than $200 nor more than $2,000 and the officer 
accepting the pass is declared guilty of amisdemeanor, 
the consequences of conviction being removal from 
office, and a fine not less than $25 nor more than $200. 
An act punishing the keepers and employees of any 
dram-shop or saloon, who permit minors to play in 
such shops or saloon, any game of cards, billiards, pool 
or any other game; and an act to punish any person 
who by false pretenses shall obtain a certificate of 
registration in the herd register of any association for 
the improvement of the breed of cattle and other 
animals, and any person who shall knowingly give a 
false pedigree of any animal. 

Similar laws in regard to the registration and pedi- 
gree of animals have been enacted this year in 
Tennessee, New Jersey, Ohio, Missouri, Illinois, Ala- 
bama, Minnesota, Nevada, Rhode Island, Maine, Massa- 
chusetts, Connecticut, Pennsylvania, Delaware and 
Michigan. 

The severity of the punishment which may be in- 
flicted in Arkansas, Tennessee, and New Jersey indi- 
cates a high appreciation in those States of blue 
blooded horses and cattle, and the importance at- 





tached to the preservation of the family history of 
aristocratic sheep and swine. It seems rather harsh, 
to imprison one in the penitentiary for manufacturing 
the pedigree of a pig, when he may forge with impunity 
the family tree of a man. 

The railroad legislation of Arkansas is peculiar. An 
act has been passed which makes it unlawful for any 
citizens or corporation of any other State or country to 
build, lease, maintain or operate a railroad in the 
State; any person or corporation of any other State 
or country operating a railroad within the State, is re- 
quired within thirty days from the passage of the act, 
to organize a corporation under the State laws, and to 
transfer the title to so much of the railroad as is in 
the State, to this State corporation. If the company 
fails to comply with the law, the attorney-general is 
required to filea bill in the Chancery Court of Pulaski 
county, against the company, and the court is direc- 
ted to issue an order restraining all persons named or 
unnamed from further building or operating the road; 
service of such order on any person subjects him in 
case of disobedience to a fine of $10,000 and to 
imprisonment until the fino is paid; if within thirty 
days afterthe service of the restraining order the 
railroad company does not comply with the law, the 
governor is directed to take possession of the road, 
and after twenty day’s notice, to lease it for five years 
to the highest bidder who isa citizen or corporation 
of the State, to be operated as an independent road. 
Consolidation with a railroad in an adjoining State is 
allowed, but the consolidated corporation shall be- 
come acorporation of the State. Consolidation is only 
permitted between corporations, the union of whose 
roads will make a continuous line; consolidation with 
parallel or competing lines is prohibited. 

Another act regulates railroads on principles similar 
to those, which form the basis of the inter-State com- 
merce act, passed by Congress; no director, officer, 
agent or employee of a railroad is allowed to be inter- 
ested in any contract with the company, for furnish- 
ing supplies or material to it, or for the transportation 
of freight or passengers on better terms than those ac- 
corded to the public. Another act regulates the rate 
of charges for the carriage of passengers; the rate ona 
line of railroad fifteen miles or less in length is eight 
cents per mile; on aline over fifteen and less than 
seventy-five miles in length it is five cents per mile; 
on lines over seventy-five miles in length it is three 
cents per mile, and half price for children under twelve 
and over five years of age. Another act gives a lien 
on the railroad its equipments, income and franchises 
superior to all mortgages, to any person who shall per- 
form work upon the road, or furnish materials or 
machinery to it, and to all persons who shall sustain 
loss to person or property for which a legal liability 
may exist; to make the lien effectual, suit must be 
brought on the claim within one year after it accrued. 

California: In California there are two acts levelled 
at the Chinese, one to prevent the use of a stamp or 
label on goods manufactured by Chinese labor, desig- 
nating them as the product of cther labor; the other 
making it unlawful for State, city or county officials 
in charge of any public institution to purchase for the 
use of such institution, supplies manufactured or 
grown in the State, which are in whole or in part the 
product of Mongolian labor. 

An effort has been made to maintain the purity of 
California wine; by enacting regulations for its manu- 
facture, and forbidding the sale of spurious mixtures 
as pure California wine. 

The most noteworthy act is that which authorizes 
executors and administrators with the approval of the 
court, after notice to all parties having an interest, to 
mortgage or lease the real estate of the deceased, the 
term of the lease not to exceed five years. 
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Connecticut: This State recognizing the correct 
principle, that a mortgage is but a pledge, passed an 
act to authorize a decree of sale at the direction of the 
court, instead of the old-fashioned strict foreclosure. 
It has authorized the mortgagee of real property, upon 
which there is insurance made by the policy payable 
in case of loss to him, to make proof of the loss in case 
the mortgagor fails to do so within three months after 
the fire. The substituted proof of loss is made under 
judicial supervision after due notice to the mortgagor. 

A singular act has been passed, which forbids any 
life insurance company doing business in the State, to 
make any distinction or discrimination between white 
persons and colored persons, as to the premiums or 
rates charged for policies upon the lives of such per- 
sons. Statistics establish the fact, that the death rate 
among colored persons in the United States is much 
higher than that of the white race, hence the risk is 
greater on the life of a colored than on that of a white 
person. The death rate of the white people in the 
United States is about fourteen per thousand, while that 
of the colored population is about seventeen per thou- 
sand. There is no appreciable difference in this respect 
between the northern and the southern States. The 
white population of the southern States east of the 
Mississippi river, including the District of Columbia, 
is about 8,000,000, the number of deaths in those States, 
recorded inthe year 1886, is about 113,000, or about 
fourteen per thousand, the colored population of the 
same States is about 5,000,000, the number of deaths in 
the same year isabout 91,000, giving a death rate of 
about seventeen per thousand ; nevertheless so prolific 
are the colored people, that notwithstanding this ex- 
cessive mortality, they increase in the southern States 
nine per cent faster than the white race. The 
greatest disparity in the death rates of the two 
races in the south is in the number of the deaths 
under five years of age, and the mortality of the negro 
children is more than double that of the white. The 
diseases which cause the excess of mortality among 
the colored adults are consumption, pneumonia, 
heart disease, dropsy, scrofula and small-pox. If the 
superior sanitary condition of the colored population 
in Connecticut does not justify this Jaw, perhaps the 
paucity of that population may prevent insurance 
companies there from feeling the effects of its opera- 
tion. 

Connecticut has also passed laws for the inspection 
of factories and for the protection of life and health 
in the same; to subject to inspection boarding-houses 
for infants under ten years of age; to compel the at- 
tendance of children at school, and if they attenda 
private school to require the teacher having control of 
the school, to keep aregister of attendance, which 
shall be opened to the inspection of the State board 
of education; to regulate the saleof poison; to pro- 
hibit the sale of imitation butter, unless branded as 
such; to prohibit the sale of molasses adulterated with 
glucose, starch or any preparation of starch; to pro- 
vide for the weekly payment of wages to the employees 
of corporations; tolimit the labor of women or minors 
under sixteen years of age to ten hours a day, or sixty 
hours a week; to punish black mail by imprisonment 
inthe penitentiary or jail, fora term not exceeding 
ten years, or by a fine not exceeding $5,000. 

I must not omit the act for the punishment of in- 
corrigible criminals; a person tried, convicted, sen- 
tenced and imprisoned in the State prison for any 
crime, for which the minimum punishment is two 
years imprisonment in the State prison, who shall 
thereafter be convicted, sentenced and imprisoned in 
the State prison for any crime, for which the minimum 
punishment is two years imprisonment in the State 
prison, is to be deemed incorrigible, and at the expira- 
tion of his sentence shall be detained in the State 








prison for the further term of twenty-five years, 
unless pardoned or allowed to go at large on parol. 
After the expiration of the third sentence, the 
board of directors of the State prison may allow him 
to go at large on parol, and while so at large, he is in 
the legal custody of said board, subject at any time to 
be taken back to prison. The written order of the 
board is sufficient warrant to authorize a police officer 
to return the incorrigible to actual custody. 

I rather fear that the locomotive whistle which the 
recent Sunday act allows to be sounded on Sunday 
trains will make the forefathers of Connecticut turn 
in their graves. Sunday trains, it is true, are pro- 
hibited between sunrise and sunset except when run 
from necessity or mercy, but the proviso says, it is 
necessary to run Sunday mail trains, at any time be- 
fore half past ten in the morning and after three 
o’clock in the afternoon, and that the railroad com- 
missioners may allow freight trains to run when re- 
quired by public necessity, or for the preservation of 
freight. 

As compensation for this enormity however, I find 
on the next page a statute which imprisons every 
man who shall willfully abandon and neglect or refuse 
to support his wife, and cohabit aud live with another 
woman. The term of imprisonment is not more than 
three years, and it may be in the State prison or in 
the common jail. A wide latitude of discretion; per- 
haps the youth and beauty of the deserted wife were 
intended to be taken into account in fixing the punish 
ment; perhaps the legislators thought that a gay 
Lothario who abandons a wife old enough to be his 
mother should be sent to juil fora short period, while 
the inexcusable desertion of a young and lovely spouse 
by an old bachelor, who has postponed marriage until 
his heart has become dessicated, could only be atoned 
for by imprisonment for three years at hard labor in 
the penitentiary. 

Connecticut has also adopted a revision of its gen- 
eral statutes, which was reported to the General As- 
sembly by a commission appointed for that purpose, 
and I am informed it was enacted by a confiding Leg- 
islature without examination. 

Colorado: This State has adopted a Code of Proce- 
dure containing four hundred and forty-five sections; 
it abolishes the distinction between actions at law and 
suits in equity, and from the similarity of the provis- 
ions to those found in the codes of other States, I 
presume it was derived from them. The chattel 
mortgage law has been amended, so as _ to require the 
mortgagee, when the amount of his debt exceeds 

2,500, to record every year a sworn statement, that 
the mortgage was given in good faith to secure the 
sum of money therein mentioned, and that it remains 
unpaid in whole or in part as the case may be; if the 
mortgagor conceals or disposes of the property mort- 
gaged without the consent of the mortgagee, he is de- 
clared guilty of larceny. Children under fourteen 
years of age cannot be employed in any underground 
works or mines, or in any smelter, mill or factory; the 
blacklisting of employees for the purpose of preventing 
them from engaging in or securing employment, simi- 
lar to that from which they have been discharged, is 
prohibited; the sale of dynamite and other high explo- 
sives has been regulated; the fair and orderly conduct 
of primary elections or of nominating conventions is 
secured by proper penalties; and incorporated em- 
ployers of help are fined for any attempt to influence 
or control the votes of their employees. 

The private detective business cannot be carried on 
without a license, the licensee being required to give 
bond in such amount as the governor may fix, not less 
than $3,000 nor more than $20,000, conditioned that 
the principal will honestly, lawfully and faithfully, 
without oppression and without compounding any 
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criminal offense, carry on the detective business; the 
sameact makes it a penal offense fora licensed de- 
tective, or his employee, to induce the confession of 
crime by threats, torture or promise of immunity. 

Every foreign corporation engaged in selling news 
items or press reports is required to appoint an agent 
in the State, on whom process can be served; the act 
obliges such corporation or its agent to file with the 
secretary of State every six months a schedule of 
prices, and to supply news items and press reports to 
any applicant at the schedule prices, and forbids dis- 
crimination in price or celerity of delivery. 

Another act commands the children of the public 
schools to be taught the nature of alcoholic drinks and 
narcotics and their effects upon the human system, 
while the amended liquor law prohibits the sale of 
whiskey for drinking purposes unless it is two years 
and nine months old. 

Another act provides for the commutation of life 
sentences, the same as if sentenced for the term of the 
expectation of life of such convict, based on the 
Carlisle mortality table, less the allowance for good 
time, and at the expiration of such period he is to be 
discharged, but the expectation of life in no case is 
to be estimated at less than ten, nor more than twenty- 
five years. 

The last act to which I shall call your attention, de- 
clares that any person who shall bea party to a fraudu- 
lent sale or conveyance of any lands, goods or chattels 
or any interest therein, or who shall conceal, or re- 
move, or dispose of any personal property, or shall be 
aparty to any bond, suit, contract or judgment, execu- 
tion or conveyance, had, made or contrived with in- 
tent on the part of said parties to defraud, or to hinder 
and delay creditors, shall on conviction be imprisoned 
in the penitentiary for not more than three years. 

Delaware: Forty-four divorce acts have been passed 
by the Legislature of Delaware. This activity in 
divorcing married persons should induce the people 
of that State to withdraw the marriage dissolving 
power from the legislative, and intrust it to the 
judicial department of the government, where it prop- 
erly belongs. As some compensation forthe evil in- 
flicted on society, by the liberal exercise of the divorce 
power, an act has been passed to prevent the desertion 
and to secure the maintenance of married women and 
of minor children. Upon proper complaint the court 
may order the deserting husband or father to pay not 
exceeding $100 per month for the support of wife or 
children as the case may be, and to give security there- 
for,and be committed to the county jail until the 
order is complied with, or until his discharge by the 
court. 

An act has been passed to create a street and sewer 
commission for the city of Wilmington, thereby divest- 
ing the city council of the power to manage and con- 
trol its streets and sewers. I notice the act is an 
unusual invasion of the domain of municipal authority, 
suggestive of a condition of things which might justify 
the establishment of a commission to govern the city. 

Heretofore, separate colored schools in this State 
were supported by such appropriations as the Legisla- 
ture might make, but this rear an act has been passed 
to support such school by general taxation. 

The Legislature has increased the salary of all the 
judges of the State; it has passed an act to prevent 
fraud at primary elections; an act to punish by severe 
penalty the sending of threatening letters, or the use 
of other blackmailing devices; also an act to prohibit 
the playing of games of chance in houses kept there- 
for in the presence of minor under eighteen years of 
age; also an act to prevent the adulteration of dairy 
products and fraud in the sale thereof; and an act 
which makes it unlawful to practice medicine or 
Pharmacy without registry or license; nearly all the 





States have adopted ‘a similar law, most of them have 
included dentistry, and some have extended the 
principle to veterinary surgeons. Indeed some States 
have created the office of State veterinary surgeon to 
aid the enforcement of their legislation to prevent 
the spread of contagious disease among animals. 

Georgia: The Legislature of Georgia assembled on 
the first Monday in November, 1886, and on the twenty- 
second of December took a recess until the first 
Wednesday in July. It is now in session. 

Two noteworthy acts were passed, one which pro- 
hibits marriages within the levitical degrees of con- 
sanguinity or between aman and his step-daughter, 
or mother-in-law, or daughter-in-law, or step- mother, 
or grand-daughter of his wife, or a marriage by a 
woman with her corresponding relatives. Such mar- 
riages are declared void aud the parties to them are 
subject to prosecution. The other act provides that a 
will executed by a person competent under the laws 
of Georgia to make a will, who is a resident and citi- 
zen of any of the United States other than the State 
of Georgia, shall be admitted to probate as a valid will 
of real and personal estate, provided the will be execu- 
ted in conformity to the laws of the State where the 
testator resided at the time of its execution, and pro- 
vided it be admitted to probate according to the laws 
of such State. The act is imperfect,inasmuch as it omits 
the Territories of the United States, and it only applies 
to citizens,and therefore excludes domiciled foreigners. 
Besides the act does not go farenough; why not adopt 
the principle expressed in article 1596 of the Civii Code 
of Louisiana, which declares that “‘testaments made 
in foreign countries, or in the States and Territories of 
the Union, shall take effect in this State, if they be 
clothed with all the formalities prescribed for the 
validity of wills in the place where they have been 
respectively made?’ This provision is universal, it in- 
cludes even citizens of Louisiana while on a visit 
abroad. Why should not the principles applicable to 
coutracts govern the execution of wills? 

Illinois: I know of no other State which has so 
thoroughly accepted the belief, that a cross in the 
blood is necessary to the improvement and develop- 
ment of the race, for Illinois has prohibited marriage 
between first cousins, and denounced it as incestuous 
and void; the prohibition even extends to illegitimate 
relations. 

In the classification of claims against the estate of 
a deceased person, the wages due a servant or laborer 
for labor performed for the deceased within six months 
previous to death are placed in the same class with 
trust moneys, to which a preference is given over gen- 
eral debts and demands. In case the property of any 
corporation, firm or person is seized under judicial 
process, or the business suspended, or put in the hands 
of a receiver, debts due to laborers and servants which 
have accrued by reason of their labor and employment, 
to an amount not exceeding %50, for labor performed 
within six months next preceding the seizure or sus- 
pension, are treated as preferred debts to be paid in 
full. 

Laws have been passed to enable corporations or- 
ganized under the general laws of the State to transact 
a surety business, and to become sureties on bonds, to 
provide for the incorporation of co-operation associa- 
tions for the prosecution of any branch of industry, 
and to regulate the administration of trusts by trust 
companies. 

This State has also endeavored by legislation to pre- 
vent the spread of contagious disease among animals, 
and to extirpate pleuro-pneumonia, and its officers 
are required to co-operate with the authorities of the | 
United States, to enforce the provisions of the act of 
Congress on the same subject. I notice the pleuro- 
pneumonia act became a law without the approval of 
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the governor. Perhaps the governor is of the States 
rights school, and stands upon the doctrine that State 
officers should not be required to execute Federal laws. 

Two acts in regard to mines make careful provis- 
ion for escapement-shafts, ventilation, hoist-ways, 
timber props, and for the weighing of coal at the 
mines. 

Book-making, that is keeping a book in which bets 
are registered, as well as pool selling, is prohibited. The 
penalty is a fine not exceeding %2,000, or imprisonment 
in the county jail, not exceeding one year, or both. 

The abandonment of a child by its parents, or other 
person having legal control thereof, is punished by a 
fine not exceeding $1,000, or imprisonment in the 
penitentiary not exceeding three years. 

The sale of tobacco in any form to minors under 
sixteen years of age is made a misdemeanor. 

Dealing in future contracts for stocks, bonds, petro- 
leum, cotton, grain, provisions or other produce, where 
there is no intention to deliver the property sold, is 
made a misdemeanor, and it is unlawful to keep a 
store or office, or bucket shop for the-purpose of ccon- 
ducting such business. 

To entice or induce a chaste unmarried female by 
false pretences, to enter a house of prostitution, or 
improper dance-house, or garden, isa felony, punish- 
able by imprisonment in the penitentiary for not less 
than one nor more than ten years. 

The riot act has been perfected, and definite regula- 
tions have been made for the government of the 
military forces of the State, and of the posse comitatus 
when calléd out by the proper officials to quell a riot. 
The conspiracy law has been revised and amended, 
and an additional act passed on that subject. This 
additional act provides that if two or more persons 
shall conspire to do an unlawful act, dangerous in its 
character to human life, or person, or property, or if 
its accomplishment will probably require the use of 
violence, which may result in the takingof human 
life, orinjury to person, or property, every party to 
such conspiracy shall be held criminally liable for 
whatever offense any one or more of his co-conspirators 
shall commit, in furtherance of the common design. 

It further enacts, that if any person shall by speak- 
ing toany public or private assemblage of people, or 
by writing or printing, or causing tobe written, or 
published any written or printed matter, advise, incite, 
aid or abet alocal revolution, or overthrow of the 
existing order of society by violence or the resistance 
to and destruction of the lawful power and authority 
of the legal authorities of the State, or of any city, 
town or county, by force or violence, or shall by any 
of the means aforesaid, incite, aid or abet the distur- 
bance of the public peace, and by such disturbance, 
attempt at revolution, or resistance to such author- 
ities, shall thereafter ensue and human life is taken, or 
any person is injured,or any property destroyed byjany 
person, or by any of the means employed to carry into 
effect the purpose so advised, incited or abetted, every 
person so advising, inciting, aiding or abetting, shall 
be deemed as having conspired with the person who 
actually commits the crime, and shall be punished as 
a principal, and it shall not be necessary for the prose- 
cution to show that the speaking was heard, or the 
written or printed matter was read by, or communica- 
ted tothe person actually committing the crime, in 
such speaking, writing or priuting, is shown to have 
been done in a public manner. 

Another section provides, that where a crime is com- 
mitted under the circumstances above mentioned, 
each conspirator shall be punished as a principal, 
notwithstanding the time and place for bringing about 
the revolution or overthrow of public order, had not 
been definitely agreed upon by the conspirators, but 





was left to the exigencies of the time, or the judgment 
of the co-conspirators or any one of them. 

To establish the conspiracy, it is not necessary to 
prove that the parties even came together, or entered 
into any arrangement, it is sufficient, if it appears that 
the parties charged were actually pursuing in concert 
the unlawful purpose, whether acting separately or 
together, at the same or different times, by the same 
or different means, provided the acts of each were 
knowingly tending to the same result. 

Another act prohibits the manufacture of dynamite 
or other explosive compounds within one mile of an 
inhabited dwelling; such manufacture carried on any 
where in the State without permit is forbidden; if 
any person shall manufacture dynamite or other ex- 
plosive compound with the intent that the same may 
be used for any unlawful injury to, or destruction of 
life or property, he is declared guilty of a felony, and 
on conviction shall be imprisoned in the penitentiary 
for not less than five, nor more than twenty-five years. 

So any person aiding or assisting in such manufac- 
ture, or in buying, selling, storing, transporting, pro- 
curing or disposing of dynamite or other explosive 
compound, either by furnishing the materials, ingredi- 
ents, means, skill, or labor, or by acting as agent or in 
any manner acting as accessary before the fact, having 
reason to believe that the same is intended to be used 
for the unlawful injury to or destruction of life or 
property, shall be deemed a principal, and shall be 
subject to similar punishment. 

Indiana: The Legislature of the State of Indiana is 
entitled to great praise, for it has passed but thirty- 
eight acts, public and private, which are compressed 
into sixty-two pages of printed matter. The only note- 
worthy act passed by this State is that requiring cor- 
porations engaged in mining coal, ore, or other mineral, 
orin manufacturing any article of merchandise, to 
pay each employee at least oncs every two weeks in 
cash. Payment of wages in checks,cards or other paper 
which is not a bank check, or commercial paper pay- 
able in bank at a fixed time, is prohibited, and it is 
made a misdemeanor to sell supplies or merchandise 
to the employee at a higher price than such corpora- 
tions, firms or persons sell to others for cash. 

Kansas: The Legislature of Kansas has passed an 
amendatory act, to carry into effect the constitutional 
provision prohibiting the sale of intoxicating liquors, 
except for medical, scientific and mechanical purposes; 
it is especially aimed at druggists, and prescribes 
stringent regulations to prevent them from evading 
the prohibitory law, and it containsa clause providing 
for the cancellation of a druggist’s permit by the pro- 
bate judge, on a petition signed by twenty-five repu- 
table men and twenty-five reputable women, residing 
in the township, city or ward in which the business of 
the druggist is carried on, complaining that he has not 
in good faith conformed to the provisions of the act. 
Another act confers on women the right to vote at 
municipal elections, and makes them eligible to any 
city or school office. For the purpose of encouraging 
the manufacture of sugar from beets, sorghum or other 
sugar-yielding canes or plauts grown in the State,a pre- 
mium of twocents per pound is paid, provided the 
amount thereof in any one year shall not exceed $15,000. 
The law in regard to rape has been amended, so as to 
raise the age of consent to eighteen years. Solicitude 
as to this crime has occasioned legislation this year in 
several States. In Ohio, Illinois, Wisconsin, Con- 
necticut and Vermont, the age of consent has been 
raised to fourteen years, and in Pennsylvania, Michi- 
gan and New Jersey to sixteen, and in Nebraska to 
fifteen years. Kansas also passed an act to enforce 
the payment in cash of wages due for labor; this act 
prohibits the issue to employees of tickets or tokens, 
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or the.use of any means to coerce them to purchase 
supplies or goods from any particular person, firm, or 
corporation. 

Louisiana: A Sunday law has been passed in Louis- 
iana, closing all places of business on Sunday, but the 
provisions of the act do not apply to newspaper or 
printing offices, book stores, drug stores, undertaker 
shops, public or private markets, bakeries, dairies, 
livery-stables, railroads, hotels, boarding-houses, 
steamboats and other vessels, warehouses for receiving 
and forwarding freights, restaurants, telegraph offices, 
theatres or any place of amusement, provided no in- 
toxicating liquors are sold on the premises. The sale 
on Sunday of alcoholic, vinous or malt liquors, is abso- 
lutely prohibited, except wine for table use in hotels. 
The employment of women and children has been 
regulated; no boy under twelve and no girl under 
fourteen years of age can be employed ina ‘factory, 
workshop, or work-house, no child under fourteen 
years of age can be employed in certain enumerated 
occupations, unless the child has attended school at 
least four months next preceding the employment; a 
day’s work for young persons under eighteen years of 
age, and for women iu a factory, or workshop, or 
clothing, dress-making, or millinery establishment, is 
ten hours, one of which isto be allowed for dinner. 
A day’s labor on street railroads is fixed at twelve con- 
secutive hours, with reasonable intervalsfor meals. 
Employers are required to furnish seats for their 
female employees, to be used by them when not neces- 
sarily engaged in active duty. The prospective obliga- 
tion of asurety on an official bond terminates six 
months after his death, the officer being required to 
furnish a new surety, otherwise his office is vacated as 
in case of resignation. Such surety may also after the 
lapse of one year from the execution of the bond 
withdraw therefrom on giving the principal thirty 
day’s notice to furnish a new bond; failure of the officer 
to give a new bond within the time specified, operates 
as a resignation of the office. 

Privileges or liens of creditors on crops are rauked 
as follows: First the laborer, second the lessor, third 
the manager, fourth the pledge, fifth the furnisher of 
supplies or money, and the physician. 

In any civil suit wherein the writ of arrest, attach- 
ment, sequestration, provisional seizure or injunction 
may be issued, the defendant may by reconversion or 
counter-claim, recover the damages he may have sus- 
tained by the illegal resort to such writ. 

The defendant is made a competent witness in crimi- 
nal cases, but he cannot be compelled to testify. The 
allowance of any rebate by insurance companies is 
prohibited; the net premium must be expressed in the 
policy. 

The sale of commercial fertilizers has been regulated ; 
such fertilizers cannot be sold until the dealer has 
filed with the commissioner of agriculturea statement 
setting forth the name and brand of the fertilizer; the 
humber of pounds contained in the package; the 
name of the manufacturer and the place of manufac- 
ture, and the character of the ingredients which he is 
willing to guarantee the fertilizer contains; this state- 
ment is declared to be a guaranty to every purchaser. 

The sale of oleomargarine or of any other substance 
than the product of the cow as butter is prohibited. 

It is made unlawful to introduce into the State any 
substance which in the opinion of the board of health 
may produce a liability to contagion or infection of 
any disease among the people, whether the same shall 
be in the form of bacteria germs, microbes, virus 
(vaccine virus excepted), or any other substances, 
claimed to contain the elements of any infectious or 
contagious disease, whether introduced for the pur- 
pose of inoculation or otherwise, without permission 
of the board of health. 








By this act the Legislature intended to prevent an 
irruption from the tropics of a number of persons, 
some of them no doubt charlatans, who proposed to 
inoculate the people with yellow fever or cholera 
germs. One man proposed to introduce into the city of 
New Orleans yellow fever microbes, sufficient to in- 
oculate ten thousand persons; it was apprehended he 
might in this way produce a yellow fever epidemic. 

Maine: The status of children born out of marriage 
has been very much modified in the State of Maine. 
Sir William Blackstone’s defense of the common law 
doctrine no longer satisfies the legislators of Maine, 
who have lost all respect for the statute of Merton, and 
for the barons and nobles of Henry III, who refused 
to adapt the law of England to that of the church. 
The people of Maine, it seems, do not fancy the idea 
of having a nullius filius in their midst; they have 
gone as far as they well could in providing every child 
with afather. The statute enacts that an illegitimate 
child is the heir of his parents who intermarry. Any 
such child is the heir of his mother; he is also the heir 
of his fatherif adopted into his family, or acknowl- 
edged in writing before a justice of the peace or notary 
public; and in either of the foregoing cases, such 
child and its issue shall inherit from its parents, re- 
spectively, and from their lineal and collateral kin- 
dred, and these from the child and its issue, the same 
as if legitimate. This statute is subject to criticism, 
in as muchas it makes no distinction between adul- 
terous bastards, and natural children the issue of 
parents, who at the time of conception might have 
contracted marriage. The civil law does not tolerate 
the legitimation or acknowledgment of natural chil- 
dren born of an adulterous connection; nor does it so 
incorporate into the family a natural child not legiti- 
mated by marriage, as to impart to it legitimate 
heritable blood, and thus entitle itto inherit from 
legitimate collaterals and entitle legitimate collaterals 
to inherit from it. 

An act has been passed to compel the attendance at 
school of children between the ages of eight and fif- 
teen years of age, for at least sixteen weeks in each 
year; truant officers are appointed to enforce the law, 
and a boy between ten and fifteen years of age found 
wandering about the streets in school hours is to be 
committed to the State reform school, unless his par- 
ents or guardian give pledges satisfactory to the truant 
officer that he will attend school as required by law. 
A bureau of industrial labor statistics has been estab- 
lished, and the employment of labor has been reg- 
ulated. No woman, norafemale minor under eigh- 
teen, nor a male under sixteen years of age, can be 
employed to work in any manufacturing or mechan- 
ical establishment for more than ten hoursaday. The 
parties may contract for the forfeiture of a week’s 
wages in case the employer discharges the employee 
without a week's previous notice of his intention, or 
in case the employee quits work without similar no- 
tice; no child under fifteen years of age can be em- 
ployed to work in such establishments, except during 
vacation of the public schools, unless during the year 
next preceding the employment it has attended for 
sixteen weeks some public or private school, eight 
weeks of which to be continuous. 

Au act has been passed which provides that any 
court may exclude minors as spectators from the court 
room during the trial of any case, civil or criminal, 
when their presence is not necessary as witnesses or 
parties. 

Another act provides, that after twenty years from 
the death of any person no probate of his will or ad- 
ministration of his estate shall be originally granted, 
unless it appears there are moneys due to the estate 
from the United States or the State of Maine. The 
act does not apply to foreign wills previously probated 
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in another State or county; political nominating con- 
ventions and primary meetings are protected from 
disturbance and fraud; the sale of commercial fertil- 
izers has been regulated. Imprisonment for debt has 
been abolished, except in case of fraud, but the cred- 
itor is authorized on petition to a magistrate to exam- 
ine the debtor, and compel him to make disclosure of 
any property he may have, which is liable to seizure ; 
the machinery to accomplish this result is well devised. 

The death penalty which was incorporated into the 
penal law of the State in 1883 has been abolished, but 
@ convict sentenced to imprisonment for life, for an 
offense which was formerly capital, cannot obtain a 
pardon or commitation of sentence, unless after due 
inquiry and after hearing evidence; the Supreme Ju- 
dicial Court shall certify to the governor that in their 
opinion, upon all the evidence, the convict is innocent, 
or was wrongly convicted. 

An act has been passed to establish boards of health 
in each city and town to protect the people from con- 
tagious diseases; it is very thorough, and is especially 
aimed at scarlet fever, small-pox, diphtheria and chol- 
era; also an act to extirpate contagious diseases among 
cattle. 

Massachusetts: After next January all civil actions, 
whether at law or in equity, except replevin, may be 
brought in the same manner in which suits in equity 
now are, save that in such proceedings common-law 
pleadings, so far as practicable, are to apply. 

A change of venue in civil actions is permitted in 
the Supreme Judicial or Superior Court, when there 
appears to the judge danger of an unfair trial from 
local prejudice or other cause. 

Superior Court judges over seventy, who have served 
ten years, may retire upon half salary. 

When real estate is subject to conditions or restric- 
tions unlimited as to time, such conditious or restric- 
tions (except restrictions in a lease fora term of years 
certain) are in future to be limited to the term of 
thirty years from the date of the instrument, or the 
probate of the will creating the same; the act does 
not apply to grants of the State, nor to gifts or devises 
for public, charitable or religious purposes. 

Warehousemen may sell property deposited with 
them, to obtain charges for storage when the charges 
are overdue one year, and the statute notice of sale is 
given. 

A limited partnership, which succeeds to the bus- 
iness of a former firm, may use its name with the con- 
sentof its members. A special partner may withdraw 
six per cent interest on his capital out of the profits, 
without liability to refund the same, if it does not im- 
pair the capital of the partnership. In case of a re- 
newal of a limited partnership, the amount contrib- 
uted by the special partner must be stated, and his 
original capital if impaired must be made good. Non- 
compliance with the provisions of the law regulating 
limited partnership subjects the members to the li- 
abilities, and entitles them to the rights of general 
partners. The employer is made liable to the em- 
ployee for any defect in his, the employer’s, works, 
arising from negligence of the employee himself, or of 
an employer charged with supervision; also for negli- 
gence of any superintendent in the employer’s employ ; 
and for negligence of any employee in control of any 
signal, switch, locomotive, engine or train upon a rail- 
road. The legal representative of the employee may 
recover in case of death, or in case of instantaneous 
death, the employee’s widow, or if no widow, the next 
of kin, provided such next of kin were dependent on 
the employee’s wages for support. 

Damages are limited to $4,000, or in case of death, to 
$5,000. The employer cannot rid himself of liability 
for defects in his works by contracting with an inde- 
pendent coutractor. No recovery can be had where 





the employee, knowing of the defect or negligence 
causing the injury, failed within a reasonable time to 
inform his employer, or superior thereof. <A certain 
set-off is allowed when the employer has contributed 
to an insurance fund from which the employee has 
benefited. This act does not apply to domestic ser- 
vants or farm laborers. 

Acts in reference to labor and capital are numerous, 
and in their general nature are as follows: 

An act to procure sanitary provisions in factories 
and workshops. 

An act against the employment in factories of chil- 
dren under the age of fourteen in the cleaning of ma- 
chinery in motion, or of any machinery in dangerous 
proximity thereto. 

An act to secure the proper ventilation of factories 
and workshops. | 

An act to secure uniform and proper meal-times for 
children, young persons, and women employed in fac- 
tories and workshops and in an enumerated class of 
factories. 

An act respecting the employment of minors and 
women in manufacturing and mechanical establish- 
ments, and regulating the number of hours of employ- 
ment, and limiting over-time employment in case of 
stopping of machinery. 

An act to regulate fines for imperfect weaving, and 
an act to secure weekly payments of wages by corpo- 
rations. 

Contracts for convict labor have been prohibited, 
and competition between such labor and free labor is 
practically forbidden. 

For two hours after the opening of the polls, no per- 
son entitled to vote in a national or State election, 
and asking for absence, is to be employed in any me- 
chanical or mercantile establishment, except such as 
may couduct its business on Sunday. 

A penalty is imposed on every owner or superintend- 
ent of a mechanical or mercantile establishment, who 
directly or indirectly employs therein, except during 
the vacation of the public schools, a minor under the 
age of fourteen who cannot read and write the Eng- 
lish language, and upon every parent or guardian 
who permits such employment, also upon every person 
directly or indirectly employing a minor of fourteen 
who cannot read and write the English language, pro- 
vided such minor since the age of fourteen has resided 
for one year in a city or town in the State, wherein 
public evening schools are maintained, and is nota 
member of a day or evening school. The last provis- 
ion may be suspended by the school committee of the 
place in which the minor resides, if they are satisfied 
that the labor of the minor is necessary to the support 
of the minor’s family. Clubs distributing or selling 
intoxicating liquors are made common nuisances, ex- 
cept in cities and towns where licenses are granted, 
when the licensing board in its discretion may grant a 
club license. 

The sale of intoxicating liquors in time of riot, or 
great public excitement, may be prohibited by the 
mayor of a city or selectmen of atown. Any license 
under the statutes relating to intoxicating liquors is 
forfeited by a conviction for violation of any of such 
statutes. Implements and furniture used in the ille- 
gal sale of intoxicating liquors may be seized. Any 
sign of whatever character designed to announce the 
keeping of intoxicating liquors for sale is to be prima 
facie evidence of such keeping. The maintaining of a 
United States tax receipt as a dealer in intoxicating 
liquors, other than malt Jiquors, is to be prima facie 
evidence of keeping for sale. 

Self-registering ballot-boxes are to be used in regis- 
tering ballots in voting on the question of license in 
city ortown. The sale of intoxicating liquors by retail 
druggists and apothecaries is regulated and limited. 
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The Sunday law has been amended; one is no longer 
subject to a fine for being present ‘‘the evening next 
preceding the Lord’s day at a game, sport, play or 
public diversion” given without license. The number 
of works, ranking as works of “ necessity and charity,” 
has been enlarged. Steam, gas and electricity may be 
manufactured and distributed for purposes of light- 
ing, heat or motive power; water distributed for fire 
or domestic purposes; the telegraph and telephone 
used; drugs, medicines and surgical appliances sold; 
horses, carriages, yachts and boats let; steam ferry- 
boats on established routes and horse-cars run; news- 
papers printed and sold, milk delivered, and butter 
and cheese made; public bath-houses kept open; and 
before ten in the morning and between four and half- 
past six in the evening, bread and other food usually 
dealt in by bakers, made and sold. The board of rail- 
rood commissioners may authorize the running of 
such steam-boat lines and trains as the public neces- 
sity or convenience requires. Travelling on the Lord’s 
day. on errands other than those of necessity and char- 
ity, continues no longer subject to a fine of $10 for 
“each such offense;’’ children under thirteen years of 
age, unless accompanied by a person over twenty- 
one years of age, are not to be admitted to any licensed 
place of amusement. 

The insurance laws have been amended and codified 
in an act of one hundred and twelve sections. A law 
has been passed for the punishment of habitual crim- 
inals, which is similar to the statute of Connecticut 
respecting the punishment of incorrigible criminals; 
also a law for the punishment of unnatural and lasciv- 
ious acts. Provision has been made for the suppres- 
sion of contagious diseases among domestic animals, 
and for the extirpation of pleuro-pneumonia in co-op- 
eration with the United States. Commissioners of 
wrecks and shipwrecked goods have been created and 
their duties defined; the examination of railroad com- 
missioners Once in two years has been ordered; and 
the use of common stoves in passenger cars has been 
prohibited, as well as the use of any heater or furnace 
not approved by the railroad commissioners; finally, 
the honorably discharged soldiers and sailors who 
served in the army and navy of the United States 
during the civil war are exempted from the operation 
of the civil service act. 

Michigan: A law has been passed in Michigan mak- 
ing it unlawful to celebrate a marriage without a li- 
cense, and providing for the registration of marriages. 

Divorce has been rendered more difficult by a law 
which declares that no divorce shall be granted, unless 
the marriage shall have been solemnized in the State, 
or unless the complainant sball have resided therein 
one year preceding the commencement of suit; if the 
cause for divorce occurred out of the State, the com- 
plainant must have resided in the State two years, 
and no testimony can be taken in a divorce suit until] 
four months after the petition has been filed, except 
where the cause of divorce is desertion, or the testi- 
mony is taken to perpetuate it. 

It is made the duty of the officer before whom the 
witnesses are examined, to propound to each witness 
the following question: ‘‘ Do you know any fact, mat- 
ter or circumstance which will in any way tend to 
weaken complainant’s case for divorce?” 

The bill of complaint must set forth the names and 
ages of all children of the marriage under fourteen 
years of age; a copy of the subpoena must be served 
upon the prosecuting attorney of the county where 
the suit is commenced, whose duty it is, when in his 
judgment the interest of the children, or the public 
good, so requires, to introduce evidence and oppose 
the divorce; the court in granting the decree may pro- 
vide that the defendant shall not marry again within 
& specified time not to exceed two years. 





A child under ten years of age is permitted to tes- 
tify on a promise, instead of an oath, to tell the truth, 
if the judge is satisfied that the child has sufficient in- 
telligence and sense of obligation to tell the truth. 

The Supreme Court is authorized at any time and in 
any suit to call before it the parties or any witness to 
testify orally in open court. 

No appeal is allowed from any order of the Probate 
Court removing an executor, administrator, guardian 
or trustee, for failure to give a new bond, or to render 
an account in pursuance of law. 

If any minor has property sufficient for his mainte- 
nance and education in a manner more expensive than 
his father can reasonably afford, the Probate Court 
may order the expenses of education and maintenance 
to be paid out of the income or principal of the winor’s 
property. 

Any person claiming title to land, whether in pos- 
session or not, may institute suit against another per- 
son not in possession also claiming title and have the 
controversy settled. The ‘‘actual damages” which 
may be recovered against a newspaper publisher, who 
has published a libel in good faith, and on notice has 
retracted it, are damages which the plaintiff has sut- 
fered ‘‘in respect to his property, business, trade, pro- 
fession or occupation, and none other.” 

Lands devised to a person for life with power of ap- 
pointment by bill, or lands devised in trust without 
power of sale may be sold by decree of court; and the 
proceeds thereof invested, under the order of the 
court, are treated as real property, and are subject to 
the dispositions of the will as if no sale had been made. 

In case of insolvency of any person or corporation, 
ali debts for labor have precedence over all debts 
which had not become alien on the property of the 
debtor prior to the performance of the labor. 

The employment of males under fourteen years of 
age, and of females under sixteen years of age, for 
more than nine hours a day, is prohibited. 

To protect children from being educated in immo- 
rality, the courts are authorized, after due inquiry, to 
remove them from the custody of the persons having 
them in charge, and place them in some State institu- 
tion, or in the custody of some suitable person. The 
act applies only to children under fourteen years of 
age, who are bound out, apprenticed, or given away 
by their parents, or either of them. 

Any girl between the ages of ten and seventeen 
years, and any boy between ten and sixteen years of 
age, who runs away from school, or from the office, 
shop, farm or other place where he or she is employed, 
and is found lounging about saloons, bar-rooms, or in 
the public streets, or attending without permission 
any public dance, skating-rink or show, may be arrested 
as a truant upon complaint made by the parents, or by 
a town or city officer, and sentenced to confinement in 
the reform school, the boy until he is seventeen years 
old, and the girl until she attains the age of twenty- 
and one years. 

The well-known oleomargarine law has been passed, 
also a law to prohibit the sale of unwholesome milk, 
and of adulterated liquor. 

All establishments where emery wheels or belts are 
used are required to be provided with blowers, so ar- 
ranged as to carry away the dust from the emery 
wheels while in operation. 

Prohibition of the sale of intoxicating liquors de- 
pends on local option. A very severe act has been 
passed to protect from fraud primary elections and 
political conventions. 

No railroad company, whose road has been con- 
structed in whole or in part by public aid, or local sub- 
scription, is allowed to abandon any portion of its 
road, except upon the order of the Circuit Court of 
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the county wherein lies the portion of the track pro- 
posed to be abandoned. 

After the 1st of November, 1888, passenger cars can 
be heated by no method or device which is not ap- 
proved by the railroad commissioner. 


CONSTITUTIONAL LAW—DE FACTO OFFI- 
CERS — ELECTION UNDER UNCONSTITU- 
TIONAL ACT — COUNTY SUPER- 
VISORS. 


SUPREME COURT OF ILLINOIS, JUNE. 20, 1887. 


LEACH VY. PEOPLE. 


A board of supervisors of a county, elected under an uncon- 
stitutional act, the members of which perform the duties 
of the office, and who are publicly conceded and sup- 
posed to be the legal supervisors, is the board of supervi- 
sors de facto; and its acts in levying taxes, ete., where the 
public and third persons are interested, are valid. 


ee from County Court of Wayne county. 


SHELDON, J. This was an application made by the 
collector of taxes for Wayne county, in this State, for 
judgment for delinquent taxes agaiust certain real 
estate of the appeliant in that county. The tuxes de- 
linquent were levied to pay interest on $200,000 of 
bonds purporting to be bonds issued by Wayne county 
in 1869, and in January, 1870; #100,000as adonation to 
and for the stock of the Illinois South-eastern Rail- 
road Company, whose railroad runs through said 
county. 

By an act of the general assembly approved Feb- 
ruary 28, 1867, entitled ‘“‘An act to change the time of 
electing certain officers in a county therein named,” 
it was enacted that the board of supervisors in Wayne 
county shall consist of five persons, to be elected in 
the following manner, to-wit: The townships of Four 
Mile, Hickoryhill and Arrington shall constitute the 
first electoral district of said county, and shall be en- 
titled to one member of said board. The townships 
of Big Mound, Lamard, Jasper, and Barnhill shall 
constitute the second electoral district in said county, 
and be entitled to two members of said board. The 
townships of Leech, Massillon, Mt. Erie and Elm 
river shall constitute the third electoral district ip said 
county, and be entitled to one member of said board. 
The remainder of said Wayne county shall constitute 
the fourth electoral district, and shall be entitled to 
oue member of said board. The second section pro- 
vides that the members of the board shall be elected 
in each district on the first Tuesday in April, 1867, and 
each four years thereafter. The third section provides 
for the organization of the board so composed, and 
that when organized, it shall perform all duties en- 
joined upon, and shall have all the powers and privi- 
leges of the board of supervisors acting under the gen- 
eral towuship organization laws of this State, and that 
any three of the board shall constitute a quorum for 
the transaction of any business. 

The objection taken to the tax is that the bonds are 
not valid: their alleged invalidity consisting in their 
having been issued under authority of this board of 
supervisors thus constituted. It is contended that the 
statuteeaforesaid is unconstitutional. 

(Omitting this consideration.] 

The act then being held to be not valid, does it fol- 
low, as contended by appellant, that the acts of the 
official body elected under that law in compliance 
with its provisions are nulland void? This body was 
the de fucto board of supervisors of Wayne county, 
with color of legal title, and it is the well-settled prin- 





ciple that the acts of such officers are valid when they 
concern the public, or the rights of third persons who 
have an interest inthe act done. But it is said that this 
principle applies only where there is ade jure office 
for a de facto officer to fill, citing the recent case of 
Norton v. Shelby Co., 118 U. 8. 425, as so holding; and 
it is insisted there was no de jure board of supervisors 
of Wayne county. Wherever township organization 
prevails, there is in every county a board of supervisors 
for the transaction of the affairs of the county. The 
actin question merely changed the number of the 
members of the board from fifteen to five, and the 
mode of election from towns singly to two more towns 
unitedly, and the term of office. Nothing was added 
to or taken from the powers or duties of the board. 
After the passage of the act there still remained the 
board of supervisors of Wayne county, the official body 
for the management of the county’s affairs; and the 
persons elected as members, under the act, went on 
under the sanction of the statute, and exercised the 
powers and duties of the board of supervisors of Wayne 
county without question. There was no rival board, 
but it was the sole acting board of supervisors in 
Wayne county. Were not the public justified in rely- 
ing upon it as the board of supervisors of Wayne 
county? 

In Norton v. Shelby Co., swpra, the opinion in the case 
of State vy. Carroll, 388 Conn. 449, is referred to as con- 
taining an admirable statement of the law upon the 
subject of the validity of the acts of de facto officers. 
In the Connecticut case it was said: ‘*An officer de 
facto is one whose acts, though not those of alawful 
officer, the law, upon principles of policy and justice, 
will hold valid, so far as they involve the interests of 
the public and third persons, where the duties of 
the officer were exercised. First, without a known 
appointment or election, but under such circum- 
stances of reputation or acquiescence as were calcu- 
lated to induce people, without inquiry, to submit to 
or invoke his action, supposing him to be the officer 
he assumed to be; * * * third, under color of a 
known election or appointment, void because the 
officer was not eligible, or because there was a want of 
power in the electing or appointing body, or by reason 
of some defect or irregularity in its exercise, such in- 
eligibility, want of power, or defect being unknown to 
the public; fourth, under color of an election or ap- 
pointment by or pursuant toa public unconstitutional 
law, before the same is adjudged to be such.” 

It appears to us that the case at bar is one which 
comes within the category last named. There was 
such a legal official body as the board of supervisors 
of Wayne county, the powers and duties of which 
official body were exercised by persons under color of 
an election, as members thereof, in pursuance of a 
public unconstitutional Jaw. The real cause of com- 
plaint is that the office legally existing was illegally 
filled. The cases are numerous which hold that the 
acts of a public officer elected or appointed under an 
unconstitutional law are valid as respects the public 
and third persons, a number of which are cited in the 
case of State vy. Carroll, and referred to in Nortonv. 
Shelby Co. 

In People v. Bangs, 24 Ill. 184, a law providing for 
the election of a judge was held unconstitutional, and 
the election under it void; yet it was saidthe judge 
so re-elected had color of office, no doubt; and acting 
as he did, under color of office, that his acts were as 
valid, of course, as if the law had been constitu- 
tional. 

In Trumbo v. People, 75 Tl. 561, a school-district was 
held not to be legally established. So faras that al- 
leged district was concerned, there was no such legal 
school-district, and there was no de jure office of a 
school director of that alleged school-district. Yet 
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upon a proceeding to collect atax levied by persons 
assuming tobe and acting as school directors of the 
district, the tax was sustained; it being held that the 
school directors were officers de facto,by color of an 
election, and that their acts, when they concerned the 
public and third persons, were as valid as though they 
were Officers de jure: that in such a collateral pro- 
ceeding the legality of the formation of the school- 
district could not be inquired into; and that it could 
only be done by information in the nature of a quo 
warranto. 

If the local law providing for the election of five 
members of the board of supervisors of Wayne county 
be unconstitutional, then the general law remained in 
force. Under the general law, the town supervisors 
were members of the board of supervisors by virtue 
of their office as town supervisors, and under the gen- 
eral law they held their offices until others were elected 
or appointed in their places and qualified. The case 
then would be that there were two elected sets of 
members of the board of supervisors of Wayne county, 
one of fifteen members, elected under the general law; 
the other of five members, elected under the local law. 
There was all the while the legally established office 
or official body of the board of supervisors of Wayne 
county. And so far as respects the present question, 
there would not seem to be any substantial distine- 
tion between this case and that of People v. Bangs, 
where there were two elected judges,— the one, who 
was rightfully elected, and the one elected under the 
unconstitutional law; and it was held that the acts of 
the latter were valid as those of ade facto officer. And 
the same as to the other cases cited, and referred to 
agabove mentioned, where there were two officers 
in respect of the same office,—one lawfully elected, 
the other appointed or elected under an unconstitu- 
tional law; and it was held that the latter wasa de 
facto officer, and his acts were valid. 

It is said that the general law requires a majority of 
the members to constitute a quorum for the transac- 
tion of business, which in Wayne county, under that 
law, would be eight, and that five members under the 
local law would not be a sufficient number to forma 
quorum for the transaction of business. But the ques- 
tion in hand is whether the members elected under 
the local law are to be regarded as de facto officers. If 
80, then the board which they constituted would bea 
defacto board, and a majority of its members would 
constitute ade facto quorum. After the passage of 
this local law the town supervisors of Wayne county, 
who by virtue of their office were members of the 
board of supervisors, declined all action as such mem- 
bers, and yielded to the persons elected as members 
under the local law as the rightful board of supervi- 
sors of Wayne county. The latter, under their election 
in pursuance of the act of the general assembly, en- 
tered upon the duties of their office, and went on and 
exercised the powers and duties of the board of super- 
visors of Wayne county for years, without question of 
their right todo so. They had the sole management 
and transaction of the affairs of the county, and did 
all the official legislative business of the county which 
there was done. There was no other official body 
ready and willing todo it. They were recognized and 
acquiesced in by all the public as the board of super- 
visors of Wayne county; tnd to hold their acts to be 
invalid would be most disastrous to the public interest, 
and that of individuals who were justified in relying 
upon such acts as those of the board of supervisors of 
the county. 

There are present here all the elements which, from 
considerations of public policy, and for the avoiding 
of public inconvenience, have been recognized as going 
to make up the character of de facto officers whose acts 





should be held valid as officers by virtue of an elec- 
tion as such under an act of the Legislature, — reputa- 
tion of being public officers, and public belief of their 
being such; public recognition thereof, and public 
acquiescence therein; and action as such unquestioned 
during a series of years, with no other body ready and 
willing to act as the board of supervisors. We are 
therefore of opinion that this act of February 28, 1867, 
in relation to the board of supervisors of Wayne 
county, even if it be unconstitutional, was sufficient 
to give color of title; that the official board elected 
and acting under the law were officers de fucto, and 
that their acts should be held valid so far as the public 
and third persons are concerned. 

The judgment will be affirmed. 

Magruder and Scholfield, JJ., dissenting. 


NEW YORK COURT OF APPEALS ABSTRACT. 

CRIMINAL LAW — APPEAL — INSANITY — WEIGHT OF 
EVIDENCE — HOMICIDE — PREMEDITATION — WITNESS 
— PRIVILEGED COMMUNICATIONS — CREDIBILITY — 
IMPEACHMENT. —(1) Where the insanity of one on 
trial for a criminal offense is a question of the prepon- 
derance of evidence, the appellate court cannot inter- 
fere with the finding of the jury on tbis point. (2) In 
a case of murder in the first degree, the finding of the 
jury on the question of the absence of deliberation 
and premeditation, where there is sufficient evidence 
of the presence of these elements for the consideration 
of the jury, is conclusive on the appellate court. (3) 
Code Civil Proc. N. Y., § 834, prescribes: ‘* A person 
duly authorized to practice physic or surgery shall not 
be allowed to disclose any information which he ac- 
quired in attending a patient in a professional capacity, 
and which was necessary to enable him to act in that 
capacity.”’ S. was on trial for murder, and his only 
defense was insanity. Dr. B. had, for several months 
preceding the trial, been jail physician, and while he 
had Jooked after all the jail prisoners in a general way, 
and examined and kept the accused under his observa- 
tion, he had never prescribed for nor professionally at- 
tended him. He was called as a witness for the State. 
Held no error; nor in contravention of Code Civil 
Proc., § 834, to permit him to answer an hypothetical 
question as to defendant’s sanity, from which question 
was excluded all knowledge which witness had of the 
defendant personally, and which was based entirely 
upon facts occurring before defendant came to the 
jail. (4) Such witness was not rendered incompetent 
because he stated that it was questionable whether, in 
answering the hypothetical question, he could exclude 
from his mind the knowledge he had obtained from 
the defendant in seeing him in the jail; it nowhere 
appearing that he had any knowledge obtained while 
attending defendant professionally, or that he had re- 
ceived any information necessary to enable him to at- 
tend as a physician, or ever prescribed for defendant, 
or that witness in answering took into consideration 
any improper elements. (5) On a murder trial, de- 
fendant’s wife, testifying in her husband’s behalf, 
stated, in substance, that on the night before the mur- 
der, defendant came home early and went to bed sick. 
On cross-examination she denied having made state- 
ments, in certain conversation with the district-attor- 
ney before the trial, to the effect that defendant was 
well on said night. Held, that it was not error to per- 
mit witnesses for the State present at the interviews 
to testify, for the purpose of contradicting and dis- 
crediting her testimony in this particular, that she did 
make the statement claimed by the district attorney. 
July 1, 1887. People v. Schuyler. Opinion Per Curiam; 
Rapallo and Audtews, JJ., dissenting. 
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ADULTERATION—SALE OF MILK—INTENT—NEW 
TRIAL — INSTRUCTION — MATERIALITY. — (1) Upon a 
trial for the offense of selling adulterated milk, con- 
trary to chap. 183, Laws N. Y. 1885, as amended by 
chap. 458, Laws N. Y. 1885, the fact of the sale of milk 
below the statutory standard being established, an ab- 
sence of criminal intent on the part of the accused is 
immaterial. People v. Cipperly, 101 N. Y. 634. (2) An 
incorrect construction of a statute by the court in its 
charge relating to a state of facts not in the case is 
immaterial. July 1, 1887. People v. Kibler. Opinion 
by Finch, J. 


GUARDIAN’S SALE — CONTINGENT REMAINDER — 
“SEISED’’ — ESTATE OF DECEDENT — CREDITORS — 
RIGHTS IN REAL ESTATE — LIMITATIONS. —(1) Under 
the laws of New York, an infant who has a remainder 
in fee, contingent upon the termination of a qualified 
fee, is ‘‘seised’ of the land, within the meaning of 2 
Rev. St., p. 194, § 170, providing that any real estate of 
which an infant is ‘‘ seised’’ may be sold, by order of 
court, upon petition of guardian or next friend; and 
a sale of the infant’s interest in the land, so made, be- 
fore the qualified fee is determined, is valid. (2) Un- 
der Laws N. Y. 1873, § 211, providing that real estate 
of any decedent the title to which has passed out of 
any heir or devisee, by conveyance or otherwise, toa 
purchaser in good faith and for value, shall not be 
sold, under certain acts therein referred to, to satisfy 
adebt of the estate, unless application for such sale is 
made within three years of the grant of letters testa- 
mentary or of administration, the lapse of such three 
years will free from liability the property of an infant 
devisee which has been sold at guardian’s sale under 
the provisions of 2 Rey. St. N. Y., p. 194, § 170, and it 
is of no consequence that subsequently the title again 
vests in such infant. June 7, 1887. In re Stevens. 
Opinion by Danforth, J.; Andrews, J., dissenting. 


JUDGMENT — RES ADJUDICATA — CREDITOR’S BILL — 
RECEIVERS.— An action was brought by a creditor to 
subject certain property which had belonged to the 
Erie Railway Company, and which had come into the 
hands of the defendants under a mortgage sale, to the 
payment of the claims of plaintiff and other creditors. 
An action had previously been begun by the attorney- 
general inthe name of the people, under 2 Rev. St. N. Y. 
p. 463, § 38, for the dissolution of the company on the 
ground that it was insolvent. J., the president of the 
company, was appointed temporary receiver. There- 
after, by leave of the court, the mortgagee of the com- 
pany brought suit to foreclose the mortgage, and J. 
was appointed receiver in that action also. An order 
of sale was made therein, under which the track and 
also the property in controversy in the present suit 
were sold. On the application of the receiver in the 
foreclosure suit for authority to deliver the property 
to the purchaser, authority was granted to make the 
delivery subject to the claims arising out of the action 
by the people. Thereafter, in an accounting in the 
latter action, it was found that the whole property 
was subject to the mortgage. Held, that neither the 
receiver in the action by the people nor the general 
creditors of the company were necessary parties to the 
foreclosure proceedings; that the receiver in that ac- 
tion represented the creditors, and had power to con- 
test any claims against the estate of the corporation, 
including the claim of the mortgagee; and that the 
proceedings and judgments in the two suits were final 
and binding on the plaintiff. April 19, 1887. Herring 
v. New York, L. E. & W. R. Co. Opinion by Earl, J.; 
Finch and Peckham, JJ., dissenting. 


TAXATION — CERTIORARI. — A proceeding by cer- 
tiorari to review the action of tax assessors in refusing 
to exempt certain property, must be under New York 
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act of 1880, chap. 269, and not under the general pro- 


visions of the Code of Civil Procedure. July 1, 1887, 
People ex rel. Church of the Holy Communion v. Ag. 
sessors of the Town of Greensburgh. Opinion Por 
Curiam. 

—_—_ > 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CARRIERS — TICKETS — REQUIRING PASSENGER'S sIG- 
NATURE— WAIVER OF CONDITION.—A railroad com. 
pany sold and delivered a thousand-mile ticket toa 
purchaser, who paid in money the usual rate to the 
class of travellers to which he belonged, and who ge. 
cured it in ignorance of the following directions 
printed thereon: ‘“*Conductors will not honor this 
ticket unless properly stamped and signed by the pur. 
chaser, and willstrictly enforce the above conditions.” 
Instructions of the company to its ticket agents, and 
the uniform custom regulating the sale of such tickets, 
required that the purchaser sign certain conditions 
printed thereon before delivery to them. The ticket 
in question was delivered to the purchaser, and several 
times honored by the company’s conductors, without 
requiring him to sign the conditions. Held, the com- 
pany thereby waived such requirement, and its con- 
ductor was not justified in ejecting the purchaser from 
his car by reason of his refusal to sign the ticket, and 
to pay the usual fare in money for his proposed pas- 
sage. Sup. Ct. Ohio, June 28, 1887. Kent v. Baltimore 
& O. R. Co. Opinion by Owen, C. J. 


GRATUITOUS BAILMENT.— A passenger on a 
railway train entered a car, having ina pocket of 
his overcoat a sum of money, and gave the overcoat to 
the porter without mentioning the money, and the 
porter hung the coat in the passenger’s berth. Held, 
that the money was in his own custody and at his risk; 
and the fact that soon afterward an accident over- 
turned the car, and on the passenger making his way 
out, he told the porter and brakeman of the railway 
company that the money was in the car, put no liability 
for the money on the company as gratuitous bailee or 
otherwise, and it was not in such case responsible for 
the loss of the money. The plaintiff's position is, that 
after the accident the defendant became a gratuitous 
bailee of this money; and while in case of gratuitous 
bailment it is admitted that the bailee is ordinarily 
liable for only gross negligence, yet it is claimea that 
the defendant became such bailee by reason of this 
accident, and hence by reason of his own wrong, and 
that therefore the defendant should be held to a higher 
degree of diligence. The errorin all this is that de- 
fendant was entitled to be notified of this money in 
the outset, and tobe paid accordingly if responsibility 
was to arise in case of an accident. It should havea 
right to protect itself against accidents in its own way, 
and not be subjected to a hazard of which it had no 
knowledge and no reason to anticipate. At least, we 
are justified in saying that the simple occurrence of 
the accident is not enough tochange the rule as to the 
degree of care required if defendant is to be considered 
a gratuitous bailee of this money. In Lloyd v. West 
Branch Bank, 15 Penn. St. 173, a package of notes had 
been left with defendant's cashier as a special deposit, 
without permission of the directors of defendant and 
without compensation. It was beld that the law would 
not imply a contract between the depositor and the 
defendant for the safe-keeping of such deposits in the 
absence of gross negligence or bad faith on the partof 
defendant. Such deposit was outside the regular busi- 
ness of the defendant. The case of Leach v. Hale, 31 
Iowa, 69, is cited and relied upon by the plaintiff, but 
it does not seem tous to bein point. The transaction 
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in that case was within the business of the bank. The 
case at bar seems to fall more nearly within the ruling 
in First Nat. Bank v. Ocean Bank, 60 N. Y. 284. Iowa 
Sup. Ct., June 27, 1887. Hillis v. Chicago, R. I. & Fr. 
R. Co. Opinion by Adams, J. 


CoNTRACT — IN RESTRAINT OF TRADE — NO LIMIT OF 
yime.— Where the defendant had agreed to act as 
clerk and traveller for the plaintiff in the business of 
a wine and spirit merchant, carried on by him at Bur- 
ton-on-Trent, and had further agreed not at any time 
thereafter, either alone or in partnership with, or as 
clerk, agent, or traveller, to any person or persons 
whomsoever, to carry on or conduct, or assist in car- 
rying on or conducting, the trade or business of a wine 
and spirit merchant, or any branch thereof, within 
the distance of fifty miles from that town without the 
license and consent of the plaintiff, held that the re- 
striction imposed upon the defendant was not in ex- 
cess of What was required for the reasonable protec- 
tion of the plaintiff in his business; that the agree- 
ment was not invalid on the ground that it was 
contrary to public policy, as being in unreasonable 
restraint of trade; and that the plaintiff was entitled 
to a perpetual injunction to restrain the defendant 
from a breach thereof. Ch. Div., May 10, 1887. Par- 
sons v. Cotterill. Opinion by Kay, J. 


CRIMINAL LAW — ABORTION — INDICTMENT — SUF- 
FICIENCY.— A statute among other things prescribed 
a punishment for selling, or causing to be sold, any 
medicines for the purpose of producing an abortion, 
or causing the miscarriage of any pregnant woman, or 
for any person knowingly using, or causing to be used, 
any means whatever for the same. Held, that acount 
in an indictment charging the accused with advising, 
soliciting and inciting a certaid named pregnant 
woman to take and swallow a large quantity of nox- 
iousand poisonous drugs and preparations, for the 
purpose of causing an abortion, without any aver- 
ment that the woman took the drugs, did not charge 
any offense under the statute. The charge is that the 
traverser solicited a pregnant woman to take certain 
drugs for the purpose of causing an abortion. It is 
not stated that she took the drugs. The act is germane 
to those prohibited by the statute. It is an effort, by 
solicitation, to cause means to be used fora guilty 
purpose. It may be urged that a solicitation is an at- 
tempt, and that an attempt to commit a misdemeanor 
isamisdemeanor. Pursuing the same train of infer- 
ence and reasoning, we may go astep further and 
maintain that as the solicitation is a misdemeanor, an 
attempt at solicitation would by the same rule be 
alsoa misdemeanor. This process might be indefi- 
nitely extended so as to reach persons very remotely 
separated from the act which the statute intended to 
punish. Certainly it would be a great public calamity 
toinvent crimes by subtle, ingenious, and astute de- 
duction. In all free countries the criminal law ought 
to be plain, perspicuous, and easily apprehended by 
the common intelligence of the community. It is the 
essence of cruelty and injustice to punish men for acts 
which can be construed to be crimes only by the ap- 
plication of artificial principles, according to a mode 
of disquisition unknown in the ordinary business and 
pursuits of life. The Legislature, with ample power 
over the whole subject, determined what offenses 
should be punished. If it had desired that other 
actions of cognate character should become penal, it 
would have so enacted. It is the duty of the courts to 
interpret and administer the legislative will; but in 
cases of criminal cognizance they must resolutely de- 
termine never to exceed it. It has frequently been 
stated that an attempt to commit a misdemeanor is by 
the common law a misdemeanor. There are undoubt- 
edly many instances in which this is true; but it can- 





not be maintained as a universal principle. The 
law has declared that an attempt to commit a felony, 
or a persuasion of another person to commit a felony, 
is a misdemeanor; and it has declared many actions 
to be misdemeanors where the purpose of the offender 
was not consummated, although, if consummated, it 
would have been only an offense of this grade. Acts of 
this description are well defined, and their character 
well understood. There must be an unlawful purpose, 
and an act committed which would carry it into im- 
mediate execution unless it were prevented by some 
counteracting force or circumstance which intervenes 
at the time. We may see an illustration of this doo- 
trine in cases of assault and battery. A battery is de- 
fined to be the unlawful beating of another; and an 
assault is an attempt to beat another without touch- 
ing him. Butit is held that a purpose to commit 
violence on the person of another, if not accom panied 
by an effort to carry it into immediate execution, falls 
short of an assault; and that where an unequivocal 
purpose of violence is accompanied by any act which, 
if not stopped or diverted, will be followed by personal 
injury, the attempt is cumplete. State v. Davis, 1 
Ired. 125. The law would not be a practical system if 
it did not define with precision the nature and circum- 
stances of the attempts which are criminal, and deter- 
mine what acts are necessary to make the attempt a 
substantive offense. In our judgment it has done so, 
and not left us to grope after results under the guid- 
ance of vague general expressions. The act described 
in the second count is extremely immoral, and very 
offensive to the sensibilities of all virtuous people, but 
we have no power to make a law for its punishment. 
Md. Ct. App., June 23, 1887. Lamb v. State. Opinion 
by Bryan, J., Alvey, C. J., dissents 


EVIDENCE—DECLARATION—HOMICIDE. — The 
declarations of a by-stander at the time of the criminal 
uct, inculpating the accused as the offender, are admis- 
sible in evidence against the accused only upon proof 
that he heard the declarations, and that he heard them 
under circumstances calling upon him to make a re- 
sponse. ‘ The question is,” says Mr. Wharton, “is 
the evidence offered that of the event speaking through 
participants, or that of observers speaking about the 
event? In the first case, what was thus said can be in- 
troduced, without calling those who said it. In the 
second case they must be called.” Whart. Crim. Ev., 
§ 262. To the same effect is the following from Mr. 
Bishop’s treatise on Criminal Procedure: ‘‘ But while 
the declarations and outcries of persons neither on 
trial nor injured by the defendant’s acts may be ad- 
missible, to be so such persons must be otherwise con- 
nected with the transaction than mere lookers-on, or 
the defendant must have been listening, and perhaps 
under circumstances requiring from him some re- 
sponse.”’ 1 Bish. Crim. Proc., § 1087. Hearsay testi- 
mony, as a rule, is admissible to prove no fact which is 
in its nature susceptible of proof by witnesses testify- 
ing of their own knowledge. Bradshaw v. Com., 10 
Bush. 576; Holt v. State, 9 Tex. App. 572; Means v. 
State, 10 id. 16; Shelton v. State, 11 id. 36; Roscoe 
Crim. Ev., 22, 23. The circumstances of the Kentucky 
case of Bradshaw v. Com., supra, perbaps presents 
strong reasons for admitting the declarations of by- 
standers not connected with the transaction as can 
easily be conceived. In that case the theory of the 
prosecution was that defendant had shot deceased 
with a pistol while on the platform of a railway coach, 
and thrown the body therefrom, the train at that 
time being in motion. In snpport of this theory, per. 
sons inside the coach and immediately in rear of the 
platform were permitted to testify to the following 
exclamations made by persons standing on the plat- 
form andin the immediate presence of the actors: 
‘* Bradshaw has shot him!” ‘ Bradshaw has pushed 
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him off!” “‘ Bradshaw has killed him!” It will be 
noted that these exclamations were made upon the 
instant, and presumably in the hearing of the accused. 
There was in them certainly enough of spontaneity to 
make them of the res geste; but they were held inad- 
missible upon the single ground that the persons mak- 
ingthem werein no way connected with the main 
fact. Cases may and do arise in which the exclamations 
of by-standers unconnected with the transaction are 
admissible, of which the following furnishes an illus- 
tration. A. and B. are engaged ina combat. C.,a 
by-stander, cries out: “ B. is trying to cut A. witha 
knife! In the further progress of the difficulty, B. 
is injured at the hands of A. This exclamation is ad- 
missible, for the obvious reason that it illustrates A.’s 
intent; it being presumed that the apprehension of 
danger thereby created influenced his action; and this, 
whether the information was in point of fact true or 
false. Let us however reverse the conditions: Sup- 
pose, after exclamation, B., the party whom the ex- 
clamation represents as attempting to use the knife, 
inflicts an injury upon A., and is put upon trial. Here 
the exclamation is not admissible to illustrate the 
subsequent act, since this is better illustrated bya 
physical fact, the act itself, to the commission of 
which the witness must be called. If this conclusion 
be not correct, and it be held that the exclamation 
was admissible, either to identify the accused, to show 
flight, or for any other purpose, it will scarcely be 
deemed that the accused must have heard it, and have 
heard it under circumstances calling fora response, 
before he could be charged by silence. The burden of 
showing that the exclamation was heard will in such 
case rest upon the State; and in a majority of cases 
this can only be done by circumstances, such as con- 
tiguity and other opportunities for hearing. But 
whether shown by proof or by circumstances, the 
proof that the exclamation was heard by the accused 
must be the predicate for the introduction of the ex- 
clamation itself. Admitting however that the ex- 
clamation was heard by appellant, it becomes a ques- 
tion whether the circumstances required of him a re- 
sponse. According to the testimony, another person 
accompanied appellant at the time the declaration was 
made. Wasthe declaration or exclamation a suffi- 
cient indentification of the appellant to call upon him 
for a response? Did the declaration individualize him 
as even the one of the two persons against whom the 
charge was made? As above stated, to entitle the State 
to introduce the declaration of a by-stander, it must 
be clearly shown that the defendant understood him- 
self to be accused, and the circumstances must be such 
asto require from him a response. Tex. Ct. App., 
June 11, 1887. Felder v. State. Opinion by Hurt, J. 

DEED—PROFIT A PRENDRE—SHOOTING PRIVILEGE— 
LICENSE.— A grant of ‘‘the sole and exclusive right, 
privilege, and easement to shoot, take, and kill’’ wild 
fowl, on the “‘lakes and sloughs and waters’’ of the 
grantor, executed to the grantees, “their heirs and 
assigns, forever,’’ with a privilege of “‘ingress and 
egress to and from said lakes, waters, aud sloughs, for 
the purpose of shooting and taking wild fowl as afore- 
said,’’ isthe grant of a profit a prendre, and not a mere 
license revocable at the pleasure of the grantor. The 
distinction between agrant and a license is to be taken 
as understood, as the contention here is that the right 
and privilege granted by the terms of the deed do not 
constitute a grant of a license of a profit a prendre. 
Rights exercised by one man in the soil of another, 
accompanied with participation in the profits of the 
soil thereof —as rights of pasture or digging sand — 
are termed profits a prendre. They are said to differ 
from easements,in that the former are rights of profit, 
and the latter are mere rights of convenience without 
profit. ‘‘ A right to take something out of the soil of 








another is a profit a prendre, as the right of common; 
and also some minor rights, as a right to take drifted 
sand, ora liberty to fish, fowl, hunt, and hawk,” 
Crabb, Real Prop. 125, chap. 1; Phear. Water, 57. In 
Ewart v. Graham, 7 H. L. Cas. 334, Lord Chancellor 
Campbell, said: ‘‘The property in animals fere 
nature, while they are on the soil, belong to the owner 
of the soil, and he may grant a right to others to come 
and take them, by a grant of hunting, shooting, fowl. 
ing, and so forth. That right may be granted by the 
owner of the fee-simple, and snch a grantis q 
license of a profit a prendre.” It is seen then that 
rights which are said to be prendre are distinguished 
again into rights coupled with profits, which are called 
profits a prendre, or rights without any profits, which 
are called easements. But ‘‘the distinction between 
an interest in the soil, or a right to profit in it, and an 
easement is not always palpable. The line of separa. 
tion is sometimes obscure, in some points unsettled, 
with noestablished principles to determine it.”’ Davis, 
J., in Hill v. Lord, 48 Me. 99. “ For a profit a prendre 
in the land of another, when not granted in favor of 
some dominant tenement, cannot be said to be an 
easement but an interest or estate in the land itself.” 
Walworth, Ch., in Post v. Pearsall, 22 Wend. 425. And 
Mr. Washburn, says: ‘“ This right of a profit a prendre, 
if enjoyed by reason of holding a certain other estate, 
is regarded in the light of an easement appurtenant to 
such estate; whereas if it belongs toan individual, 
distinct from any ownership of other lands, it takes 
the character of an interest or estate in the land itself, 
rather than that of a proper easement in or out of the 
same.” Washb. Easem. 7. But it has been expressly 
held that the right to enter upon lands of another to 
cut grass, for pasturage, for the purpose of hunting, 
or for fishing in an unnavigable stream, is an interest 
in the land, or a right to take a profit in the soil. 
Foxall v. Williams, 1 Croke, 180; Fowler v. Dale, id. 
363; Pickering v. Noyes, 4 Barn. & C. 639; Wickham 
v. Hawker, 7 Mees. & W. 63; Waters v. Lilley, 4 Pick. 
145. A grant of aright to killand take game on the 
lands of the grantor is a grant of an interest in the 
land itself, and within the statute of frauds. Webber 
v. Lee, 9 Q. B, Div. 315. In Wickham v. Hawker, 
supra, it was held that a grant to a person, his heirs 
and assigns, of “free liberty, with servants or other- 
wise, to come in and upon lands, and there to hawk, 
hunt, fish, and fowl,” is a grant of a license of profit, 
and not of a mere personal license of pleasure, and 
therefore it authorized the grantee, his heirs and as- 
signs, to hunt, fish, and fowl by his servants, in his 
absence, and that such a liberty is a profit a prendre. 
See also Washb. Easem. 8-11; Washb. Real Prop. 313; 
Gould Waters, §§ 24, 25, 184, 185. As the owners of the 
lands which included suck lakes, sloughs, and waters 
thereon, the property of animals fere nature, while on 
the lands of such wuters, belonged to the defendants 
by virtue of such ownership. The defendants had the 
exclusive right to take and kill such wild fowl upon 
the lakes or other waters upon their lands,and they had 
the right to grant to the plaintiffs the sole and exclu- 
sive right to take and kill such wild fow] at the places 
designated in their deed. But the sole and exclusive 
right granted to the plaintiffs to take and kill any and 
all wild fowl on such lakes, sloughs, and waters is in- 
consistent with the right of any other persons 
to take or kill them or to use and exercise 
such privilege at such places. It is a right 
exclusive of all others at such particular or 
specified places. Holford v. Bailey, 66 E. C. L. 425- 
447; 55 id. 1000-1007. If this the plaintiffs granted 
—this sole and exclusive privilege to takeand kill such 
game at such places on their land —it divested them 
of all right and authority to permit or grant other 
persons to take and kill such wild fowi upon any lake, 
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slough, or waters lying upon their lands. Here there 
jsagrant of a sole and exclusive right and privilege to 
the plaintiffs, their heirs and assigns, forever, to shoot, 
take and kill such game on the lakes and waters upon 
the lands of the grantors, and which right in Webber 
y. Lee, supra, was held to bea grant of an interest in 
land, and within the statute of frauds. This right, 
then, to take something out of the soil, or from the 
land of another, which includes shooting, hunting, 
and fishing, is a profita prendre; and Mr. Washburne 
says, ‘‘is so far of the character of an estate or interest 
in the land itself that, if granted to one in gross, it is 
treated as an estate, and may therefore be for life or 
for inheritance.” Washb. Easem. 9. It is manifest 
therefore that the contention that the deed only 
created a license, revocable at the pleasure of the de- 
fendants cannot be sustained. Oreg. Sup. Ct., June 
13, 1887. Bingham v. Salene. Opinion by Lord, C. J. 


WITNESS—EXPERT—REFUSAL TO ANSWER—FEES.— 
A physician and surgeon upon the stand as a witness 
cannot properly refuse to answer a question upon the 
ground that-his answer will be expert evidence, and 
that he has not been summoned or paid as an expert 
witness. Though there have been contrary rulings in 
other jurisdictions (see Lawson Exp. Ev. 257 et seq.), 
in this State no witness can refuse to answer a ques- 
tion on the ground that his answer will be what is 
known as expert evidence; and this, whether he has 
been summoned or paid as an expert witness or not. 
This subject is well treated in Ex parte Dement, 53 
Ala. 389, and we refer to that case as fully and clearly 
presenting the reasons for what we hold to be the rule 
in this State. Minn. Sup. Ct., May 6, 1887. State v- 
Teipner. Opinion by Berry, J. 


—_—_—@—_____. 


SIR CHARLES RUSSELL, Q.C. 

F youget agroup of young lawyers together you 
will probably find that they agree upon fewer 
topics than any other body of men belonging to any 
other profession on the face of the earth. On one 
topic however you are more than likely to find them 
in complete accordance — namely, in placing Sir 
Charles Russell at the head of his profession. The 
harmony of opinion concerning Sir Charles Russell 
will probably halt there. Some of those present are 
pretty sure to cherish strong opinions concerning Sir 
Charles,Russell couched in anot too impassioned note 
of praise. Men who cannot possibly deny — and in- 
deed have no desire to deny —- his extraordinary abil- 
ity, are not over-eloquent in measuring out eulogisms 
of the man himself. The reason is not far to seek. Sir 
Charles Russell is a somewhat roughly-moulded man, 
hot of temper, and slightly domineering of nature. He 
has never taken any pains to make himself popular; 
he has never swerved a hair’s breadth from the course 
he has marked out for himself in order to woo the sweet 
voices of public opinion. As a natural consequence 
Sir Charles Russell has, if not many enemies, at least 
agood many critics, and critics commonly prefer cen- 
sure to applause. But on the other hand, those who 
know Charles Russell well — and there are many such 
—speak of him behind his back in terms which, if he 
overheard them, would bring a smile of good-humored 
protest to his unimpassioned features and tinge his 

wonted pallor with an unfamiliar blush. 

In point of fact Sir Charles Russell is a highly suc- 
cessful man, and enjoys the privileges and pays the 
inevitable penalties of success. Look at him as he 
stands up to speak in the chamber or moves through 
the lobby, and you will understand why he is so suc- 
cessful. When nature built up the composition of 
Charles Russell she blended in his ‘‘ predestine plot of 





earth and soul” all the qualities which best make for 
success. The handsome face, with the clear-cut regu- 
lar features avd the curious gray pallor of complexion, 
shows determination, courage, eudurance in every 
line. The squarely set-up, massive body, of somewhat 
rugged outline, is saturated, if we may use the expres- 
sion, with physical strength. The keen, bright eyes, 
which seem to scrutinize mankind with the impartial 
pertinacity of a gimlet, would alone have marked him 
out as a heaven-sent cross-examiner. He has had need 
of all his qualities, and he has used them all to their 
utmost. He has reached his present position by no 
easy paths; he has known poverty; be has had to fight 
a hard and stubborn fight which would have smashed 
a weaker, less persistent man; he has known what it 
isto have what Americans call ‘“‘a bad time,’’ but he 
has pulled through it all, and stands close to the sum- 
mit. He does not takehis ease now —it is not the 
man’s nature to take his ease — but he is able to enjoy 
himself in his own way, and he does. The court-house 
and the Senate are still his battle-fields, wherein he 
fights as hard as ever; but his relaxation has little to do 
with either of them. Sir Charles Russell’s weakness 
—ifsoadamant an individual can be said to havea 
weakness — is that noble animal the horse. 

The lady in Mr. Pinero’s comedy who was declared 
by certain scornful critics of the stables not to know 
a horse from a ham sandwich is not alone in her igno- 
rance. There are a very large number of individuals, 
men and women, very worthy persons in their way, 
to whom the horse is as strange and terrible an entity 
as the mastodon, to whom the saddle is as the bridle, 
and the difference between a stifle and spavin wholly 
unknown. For all such people Sir Charles Russell has 
an unfathomable contempt. The horse to himis a 
kind of idol, and any horse, were he the sorriest old 
screw that ever staggered ina pound or shambled on 
a common, has points ofinterest and attraction in him 
denied to the noblest of mankind. But where Sir 
Charles best likes to see the horse is racing with his 
fellows on some level sweep of turf, while all eyes 
strain to follow the flashing colors, and fortunes wait 
to change hands at the winning post. Itis indeed 
hinted that Sir Charles’s good fortune at the bar has 
been found more fickle on the turf. 

But Sir Charles Russell does not confine his affec- 
tion for horses to patronizing their prowess on the 
turf. He is himself a mighty cavalier, and never hap- 
pier than when he is bestriding some splendid animal 
with a touch of fiery vehemence akin to his own. In 
Ireland, in England —and not in Ireland or England 
alone —is his fame as a horseman printed abroad. Itis 
80 not very long ago that an English globe-trotter wan- 
dering out in the west of America, and waiting for a 
train at some small way-station, saw a horseman gaJ- 
loping at break-neck speed across the prairie, appa- 
rently from the very edge of the horizon. As he neared 
the station the impetuous rider drew up his steed in 
true western fashion, bringing the horse almost on his 
haunches at the very point when he wished to dis- 
mount, flung back the broad sombrero which shaded 
his face, and disclosed tothe amazed and delighted 
traveller the features of Sir Charles Russell, as much 
as home on the prairie as on the green benches of 
Westminster. 

It is probable that Sir Charles Russell owes some- 
thing of the great success which has led him to the 
green benches of Westminster to the fact be has prac- 
ticed in both branches of the legal profession. He 
was a solicitor fur a considerable time before he be- 
came a barrister and entered on the bigh road which 
leads to Queen’s counselships, probable offices of 
State, and possible peerages. Across the Atlantic a 
man of legal turn of mind can be both things at once: 
can be at thesame time solicitor and barrister; can 
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combine in his single person the functions of Mr. 
George Lewis and Sir Charles Russell. In England, 
where this is impossible, the number of men who go 
through the double millis comparatively limited, but 
those who do have generally every reason to be grate- 
ful to theirearly energy. Certainly Sir Charles Russell 
owes a great deal of his “ all-round ” skill to having 
swung round thecircle of legal training and legal 
experience. 

Sir Charles Russell is endowed with one faculty 
which we are uncertain whether to characterise as a 
blessing or a curse. He is a marvelous, a fatally 
marvelous, judge of wines. Perhaps no other English- 
man living has the same keen and delicate perception 
of the finest shades and gradations of difference be- 
tween one very excellent champagne and another. Is 
this, we may ask ourselves contemplatively, a very 
enviable gift? It does indeed put a man really endowed 
with it — we all think ourselves to be absolute author- 
ities on the juice of the grape—upon acertain pinna- 
cle above his fellow-men; but at what a price? The 
man who is less particular, who has been presented by 
nature with a less exquisitely sensitive palate, may 
never, perhaps, soar to such moments of ideal apprecia- 
tion; but on the whole, his life floats in smoother 
channels. Any beverage that foams has its pleasant 
possibilities for the light-hearted, easily-gratified 
reveller, upon whom Sir Charles Russell looks down 
with half Olympian disdain. The man who can drink 
any liquor set before him, from the black Bibline of 
the Greek poets to the raw red manslaughter served 
out to the luckless in Champagna wine shops, or the 
inferior marking-ink,with the fringe of dirty foam on 
the top, which may be tasted by the curious in Italian 
Austria, is not exactly an epicure, but he is more 
likely to make himself happy, and to be the cause of 
happiness in others, than Sir Charles Russell with ail 
his knowledge. Indeed it may be doubted whether 
poor Sir Charles does not suffer more misery in the 
tasting of vintages thatdo not come up to his difficult 
standard than is at all compensated for by the moments 
of rare felicity when he drinks delight of incomparable 
crus with his peers. . 

Tosum him up, Sir Charles Russell is one of the most 
remarkable figures of our time. A great lawyer, a 
great speaker, he has something of the universality of 
talents which lends so conspicuous acharm to some 
of the mighty figures of the last century. He isa 
politician, but he is also a man of the world. Heisa 
lawyer, but he is also a sportsman. He is skillful with 
the tongue, but no less skillful with his fists. Like 
Baby Sylvester in Mr. Bret Harte’s story he “‘ slings an 
ugly left’? on occasion, as the annals of a certain 
Dundalk election may record. His friends, admiring 
and envying these varied gifts, are naturally inclined 
to be enthusiastic; but perhaps their enthusiasm does 
not carry them so very far afield when in their zealous 
—and perhaps sometimes slightly jealous — way they 
nickname Sir Charles Russell the Admirable Crichton 
of the House of Commons.—The Observer. [The best 
judge of wine who ever lived in America was probably 
the late Edwin P. Whipple, the distinguished author. 
He could infallibly tell any kind of wine — any vin- 
tage, it issaid—by the bouquet. And if Oakey Hall 
did not write the foregoing article then we are no 


judge.— Ep.] 
——_———_ ee 


NOTES. 

“Did you hear the sad news about Jinks?’’ asked 
Gus Snobberly of Charlie Knickerbocker. ‘* No, what 
is it?’’ **He was drowned while rowing a boat in 
Central Park.” ‘‘Couldn’t he swim?’’ ‘That 
wouldn’t have made any difference. Swimming in 





Central Park is strictly prohibited, and the Park 
police enforce the law, you know. If he had tried to 
swim he would have been clubbed to death.”’—Tezas 
Siftings. 


It is not unusual for spinster testatrixes to provide by 
their wills for their domestic pets. Mr. Justice Chitty 
the other day had a case before him where a lady had 
made provision for the maintenance of several dogs 
during their lives; and the learned judge remarked 
that the proper way of making such gifts was to give 
an annuity to a person, to cease at the death of the 
animal. He also said that doubts had often crossed 
his mind as to whether such gifts might not violate 
the rule against perpetuities. There can be no doubt 
that the life contemplated in the rule against perpetu- 
ities is the life of a human being, and it apparently 
could not be a violation of the rule to make a gift to 
a living dog or cat, as the duration of life of such 
animals is usually shorter than that of a human being. 
But take the case of an elephant. Would it be legal 
to give an annuity to a person to cease at the death of 
an elephant when, as is well known, an elephant’s life 
is far fonger than the life of a man?—Solicitors’ Journal. 


If the guality of English beer is worth all the atten- 
tion bestowed on it, the judgment of the Divisional 
Court in Crofts v. Taylor, is of national importance. 
There is little room for doubt as to the correctness of 
the conclusion arrived at. The argument turned on 
the meaning of the word “dilute,” in section 8, sub- 
section 2, of the Customs and Inland Revenue Act 
1885, and if dictionaries and general usage left any 
doubt on this point, it is met by the general words 
which follow, ‘‘add any matter or thing thereto.” The 
retailer who pours into strong ale ‘‘small beer,” of 
many degrees lower specific gravity, is clearly ‘‘ adding 
some matter or thing thereto.” Any other construc- 
tion than that which was adopted would, as Mr. Jus- 
tice Grove pointed out, defeat the whole purpose of 
the act. By section 4, the term * beer ” includes any 
liquor sold under that name which contains two per 
cent of proof spirit. If therefore it were held that 
dilution with weaker beeris not an offense against 
section 8, the retailer, though forbidden to water his 
beer, would only have to water down one kind of beer 
to the two per cent limit, and could then mix this liquor 
with any stronger beer without fear of the conse- 
quences. Toall but the disciples of temperance it will 
be asatisfaction to know that we bave been saved from 
such an anomaly as this. The doubt suggested+in the 
course of the argument, which bristled with ingenious 
points, whether a decision against the appellant would 
not prevent a publican selling a mixture of two beers 
at a customer’s request was disposed of by the answer, 
that in that case the publican would mix as the agent 
of the purchaser. There is no difficulty in limiting 
the act to the dilution of beer in bulk and before sale. 
—Law Times. 

A Jatt Wrxpow. 
[Suggested by a walk down Maiden Lane.] 
From out the grated window ofa jail 
Two faces looked with angry, evil glance, — 
Two aged men’s, — with tedious durance pale,: 
And stamped with hatred, vice, and ignorance. 


A morning-glory twined about the grate, 
And lifted up its blossoms white and blue, 
And asin sympathy with their hard fate, 
Its modest freshness pitifully threw. 


Sweet emblem of God’s love for mortals frail! 
Which finds in hardened natures some faint leaven, 
And from the grievous ladder of a jail 
Prays them to struggle, like the flower, toward heaven. 
1. B. 
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CURRENT TOPICS. 


HE Inter-State Extradition Conference was con- 
vened in the city of New York, August 23, 
1887. The governors of the following States and 
Territories were represented: California, Connecti- 
cut, Georgia, Illinois, Maine, Massachusetts, Michi- 
gan, Minnesota, Nebraska, New Hampshire, New 
York, Nurth Carolina, Ohio, Pennsylvania, Rhode 
Island, Vermont, Virginia and Wisconsin. The 
chief justice of the Supreme Court of the District 
of Columbia was also represented. The governors 
of Georgia and Pennsylvania were represented by 
three delegates each. Governor James A. Beaver 
of Pennsylvania was chosen chairman, ex-Governor 
John W. Stewart of Vermont, vice-chairman, and 
Goodwin Brown of New York, secretary. A commit- 
tee was appointed by the chair to consider and report 
upon the following matters: 1. Rules of practice 
and forms. 2. Law having particular reference to 
formulating an act to be passed by Congress which 
should take the place of the present State statutes. 
The committee on rules of practice and forms made 
a report which was unanimously adopted. A copy 


of the rules of practice adopted is published in an- 


other column, The committee on law reported 
that they were unable, in the brief time at their dis- 
posal, to agree upon a proposed bill for introduc- 
tion in Congress, and recommended substantially 
as follows: That a committee of five be appointed 
by the chair to draft a bill and furnish copies of 
the same to the governor of each State and Terri- 
tory, and to the attorney-general of each State, 
with the request that within thirty days they for- 
ward to the committee a statement of their views, 
together with any particular recommendation they 
may desire to make. That the committee there- 
after recast the bill and forward it to Congress, to- 
gether with a proper memorial requesting its pas- 
sage. The following are the committee: Ex-Gov- 
ernor John W. Stewart of Vermont, vice-chairman, 
asa member ez-officio ; Judge W. W. Montgomery 
of Georgia; Attorney-General W. 8. Kirkpatrick of 
Pennsylvania; Attorney-General E, J. Sherman of 
Massachusetts; Charles E. Prior of Ohio; and 
Goodwin Brown of New York. The accomplish- 
ment of two things was sought by the conference: 
1. The adoption of rules of practice to be observed 
by the governors of all the States and Territories, 
governing demands only. 2. The adoption of a 
bill to be presented to Congress for enactment. In 
our judgment the practice rules adopted are vastly 
superior to the rules in force in most of the States. 
They have the most important merit of applying to 
alarge number of States, thus avoiding many of 
the difficulties which have heretofore been experi- 
enced by reason of non-conformity with require- 
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ments in the extradition of fugitives. The confer- 
ence served another most useful purpose in this, it 
has called general attention to the subject, and 
cannot fail to do much toward persuading Congress 
to enact a general law, superseding the present 
State statutes, which are violently in conflict in 
many important particulars, and obviating the ne- 
cessity of adopting any rules of practice, which are, 
at best, only an expedient to serve until a general 
law can be obtained. 


Our table is flooded with opinions, arguments 
and communications about the inter-State com- 
merce act. We have singled out for publication an 
opinion by Judge Deady on the long and short haul 
classes, and on passes to employees’ families, as of 
special interest. An argument by Mr. Clarence A. 
Seward, on behalf of the Adams Express Company, 
presents with ingenuity and force the reasons why 
the act should not be deemed applicable to such 
companies. 


This journal has been repeatedly charged with 
undue severity toward criminals. We are not 
aware that we have ever done more than to advise 
the execution of the laws. Indeed we have been 
inclined to doubt the policy of continuing capital 
punishment, and have said so. In a sentimental 
moment we ventured a few stanzas last week show- 
ing that our spirit toward criminals is not vindic- 
tive, and thereupon a very eminent scholar writes 
us: ‘* As for the old ’uns in jail, I’m afraid it’ll take 
more than a morning-glory to transmute their vice. 
But who can tell?” 


The question in the Fisk-McGraw contest, con- 
cerning the validity of benefits conferred by will 
on Cornell University, is of great particular and 
general importance. The General Term have held 
the provisions in question void because in excess of 
the charter limitation of the value which the insti- 
tution may legally hold. It is contended, we un- 
derstand, that notwithstanding this, nobody but 
the State can object; that the land does not de- 
scend. If this is really contended, we should sup- 
pose it to be unsound. The land must go some- 
where at once; it cannot rest in the air; the cor- 
poration is prohibited to take it— not merely in 
case the State finally decides that it shall not, but 
absolutely and instantly by force of the statute, 
which enacts that it shall not; it must therefore de- 
scend to the heirs or fall into a residuum. So far 
as corporations of this State, in the case of the 
Chamberlain Institute of Cattaraugus county, the 
question is distinctly ruled by Chamberlain v.Cham- 
berlain, 43 N. Y. 439, where Allen, J., says: ‘* Claim- 
ing property and seeking the aid of courts to reach 
it, the corporation can rely only on the warrant 
and authority conferred by law, and cannot claim 
in transgression or excess of that authority. The 
statute permits the corporation to take property of 
a given yearly value, and prohibits the taking in ex- 
cess of that value. * * * But here the estate 
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of the testator, not well disposed of by the will, de- 
scends to the heir-at-law and next of kin, and the 
question is, who has the better title of the two 
claimants? Doubtless the restriction upon corpo- 
rations is a governmental regulation, and one of pol- 
icy, and to be enforced by the government; but an 
individual, whose interests will be affected by a 
transgression of the rule, may assert and insist upon 
the limitation as a restriction upon the power of 
the corporation to take.” So in McCartee v. Orphan 
Asylum Society, 9 Cow. 487, it was held that a de- 
vise to a corporation not authorized to take by de- 
vise is absolutely void, and the land descends to 
the heir. By analogy this doctrine must apply to a 
devise in excess of authority to take. There seems 
to be no doubt on this question so far as property 
situated in this State. The courts of Connecticut, 
Pennsylvania and Ohio however hold that a New 
York corporation, prohibited in New York, may 
take by devise in those States. White v. Howard, 
38;Conn. 342; Thompson v. Swoope, 24 Penn. St. 474; 
Am. Bible Soc.v. Marshall, 15 Ohio St. 537. To the 
same effect, Christian Union v. Mount, 101 U.S. 352. 
Starkweather v. Am. Bible Soc., 73 Tl. 54, and 
White v. Howard, 46 N. Y. 144, are to the contrary. 


A correspondent writes us: ‘‘ Are you not a little 
severe on Texas? A recent visit to the State con- 
vinced me of the popular errors concerning its civ- 
ilization and social condition. I learned, to my 
surprise, that in many towns the percentage of 
church members in good standing exceeded some 
of our best northern towns. I heard less profanity 
and saw less intemperance than one might hear and 
see in towns and cities in Maine. Carrying con- 
cealed weapons is more condemned and more often 
punished than in most States of the Union. The 
members of the bar compare favorably with those 
of other States. I met some who are most accom- 
plished and learned men. The general moral tone 
in the several towns and cities I visited seemed to 
me excellent.” Very likely, but the question is, 
what is the general state of morals in comparison 
— we will not say with old northern States — but 
with other southern States, such as Alabama, for 
example? There are unquestionably many orderly 
focalities, much refinement, piety and intellectual 
ability in some localities, perhaps even more than 
in certain localities in Maine or Massachusetts; but 
what is the grand average? As Mantilini says, 
‘‘what is the demnition total?” Can any reason- 
able person believe that there is a less aggregate of 
cursing and drunkenness there than on the average 
in the northern States? ‘‘ Carrying concealed weap- 
ons is more condemned and more often punished ” 
there, because there is more occasion to punish it, 
and yet nearly everybody carries his ‘‘ weapon.” 
The very officers of the law carry them while prose- 
cuting criminals for carrying them, because their 
lives would be unsafe if they did not. No doubt 
the orderly part of the community are making 
heroic and praiseworthy efforts to enforce the crim- 





inal laws, but it seems to us that the appellate 
criminal court is too technical and lenient. In the 
most hopeful view, a great part of Texas must long 
continue a turbulent and dangerous place to live in 
for people who do not go ‘‘well heeled” and are 
not apt at getting out their ‘‘ guns” in a hurry. If 
anybody is disposed to look at it through a roseate 
medium let him read the reports of the Texas 
Court of Appeals. 


In connection with undue leniency to criminals, 
we are reminded by Mr. Semmes’ address at Sara- 
toya of what we used to consider the best “ bull” 
in the books, namely, the provision in our statute 
of commutations of terms of imprisonment for good 
behavior, that the act shall not apply to the case of 
any one imprisoned for life! Now it seems that 
the apparent impossibility of such an application 
has been overcome in Colorado, by a direction 
to calculate the prisoner’s probable life by the ta- 
bles, and after he has served a certain number of 
years and has behaved himself well, to let him out. 
This is sentimentality run mad. It amounts simply 
to imprisonment for just so many years for crimes 
deemed worthy of imprisonment for life. It takes 
away the only theoretical reason of reformers for 
urging imprisonment instead of hanging. We are 
informed that Governor Tilden vetoed a similar act 
in this State. 


Our advice to lawyers about vacation has been 


followed by at least two very high judicial dignita- 
ries of this State, who attend base-ball matches 
together. Probably they find the benches rather 
less easy than that which they are accustomed to 
sit on as magistrates. For ourselves, we never at- 
tend a bali game without recalling an anecdote of 
a celebrated Vermont judge, of whom one of the 
‘‘side judges” once said that the former never 
asked the latter his opinion more than once, and 
that was at the close of a tedious day's session, 
when he turned to him and said, ‘‘I ache like fury! 
Don’t you?”—or words to that effect. It strikes 
us that the base-ball benches are fully as easy how- 
ever as the judicial bench is to Judge Potter about 
this time. Our base-ball devotees probably admire 
the game as the only thing that is as uncertain as 
the common law. The treatment of the umpire by 
the crowd, too, must remind them of the howl of 
the omniscient newspapers over some judicial de- 
cisions. But it is a great game — nothing like it. 


—_—.—____— 


NOTES OF CASES. 

N Keyser v. Chicago & G. T. Ry. Co., Michigan 
Supreme Court, June 23, 1887, the question of 
declarations of an agent as res geste was considered. 
The court said: ‘‘I think these statements of the 
engineer, made at the place where the accident oc- 
curred, and at the time he backed up the train and 
took the boy on, as to the circumstances and the 
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reason he gave for the management of the engine 
and train in approaching this boy, and how he 
came to run upon him, were so connected with the 
acts complained of as to become a part of the res 
geste, and the testimony was properly received. 
There is more question in regard to his statements 
made to Inslee at Port Huron, It is true, it was a 
part of the engineer’s duty to give to Inslee a truth- 
ful report of the accident, and all the circumstances 
under which it occurred, and from the time the 
boy was hurt until the train arrived at Port Huron 
the engineer and conductor had the child with 
them on the cars, and the company’s liability for 
proper care and safety of the boy continued, to 
some extent, until the train arrived at that place, 
which was but three miles from where the accident 
occurred. I do not understand that declarations 
by persons whose duty it is to make them, in order 
to constitute a part of the ves geste, are required tc 
be precisely concurrent in point of time with the 
principal transaction. If they spring from it and 
tend to explain it, are voluntary and spontaneous, 
and are made at atime so near as to preclude the 
idea of design to misrepresent, they may be regarded 
as so nearly contemporaneous as to be admissible. 
Scaggs v. State,8 Sm. & M. 722; Insurance Co. v. 
Mosley, 8 Wall. 397; Commonwealth v. McPike, 3 
Cush. 181; Harriman v. Stowe, 57 Mo. 93; Crook- 
ham v. State, 5 W. Va. 510; Boothe v. State, 4 Tex. 
App. 202; Rex v. Abraham, 2 Car. & K. 550; Han- 
over BR. Co. v. Coyle, 55 Penn, St. 402; Brownell v. 
Pacific R. Co., 47 Mo, 239; People v. Vernon, 35 Cal. 
49; Handy v. Johnson, 5 Md. 450; Carter v. Buchan- 
non, 3 Ga, 513; Mitchum v. State, 11 Ga. 633; Court- 
ney V. Baker, 2 Jones & $8. 529; O' Connor v. Chicago, 
M. & St. P. R. Co., 27 Minn. 166; Amil v. Chicago, 
B.& Q. R. Co., 30 N. W. Rep. 42; State v. Horan, 
20 id. 905; Lund v. Tyngshorough, 9 Cush. 36. I 
think this view will be found, upon an examination 
of the later authorities, to be sustained, and such I 
believe to be the tendency of our own decisions, 
so far as any have been made. Sisson v. Cleveland 
& 7. R. Co., 14 Mich. 495; Mabley v. Kittleberger, 
87 id. 362; Cleveland v. Newsom, 45 id. 63. See, 
also section 108 Greenl. Ev. 144, and cases cited. 
Our attention is called to what is said by Mr. Jus- 
tice Champlin in Patterson v. Wabash, ete., R. Co., 
54 Mich. 91, but it will appear by an examination 
of the opinion it was held that the statement of the 
brakeman was no part of the ves geste, ‘ for the rea- 
son that such admission-was not made while in the 
execution of his duty, or while the act to which it 
referred was being performed, and he was not so 
connected with the corporation defendant as to 
make his admissions the admissions of the defend- 
ant.’ Not so in this case. At the time and place 
this accident occurred the engineer had complete 
control of his engine and management of the same. 
He directed all of its movements; and the fireman 
and brakeman, and even the conductor, in case of 
danger to property or life from obstructions appear- 
ing upon the track, were subject to his orders in 
his efforts to avoid them. He was not only in the 
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execution of his duties while passing over the road 
when the plaintiff was injured, but during the en- 
tire trip, and until he had made his report of the 
same to Inslee, and of the circumstances of the ac- 
cident which had occurred. It required less than 
sixteen minutes to run from the place of the acci- 
dent to Port Huron, and less than fifty minutes to 
make the run and his report to Inslee. He was in 
the proper discharge of his duty all this time, hav- 
ing the injured boy on the train until he arrived at 
Port Huron, and what he did and said in the dis- 
charge of that duty, if no more than was required, 
I think should be regarded as proper evidence 
against the company, so far as it had any material- 
ity to the case. It was the statements thus made 
to Inslee concerning the accident, and defendant’s 
agency in causing the injury, upon which the plaint- 
iff had most to rely. How far the statements of 
the agent are binding upon and competent to be 
given against the company, and to what extent they 
are part of the ves geste, depends upon the circum- 
stances of each particular case, and I think the tes- 
timony of Inslee, giving the statements of the en- 
gineer made at Port Huron, was properly received.” 
See contra, Durkee v. Cent. Pac. R. Co., 69 Cal. 583; 
S. C., 58 Am. Rep. 562, and note, 565. 


In Cook v. Moore, 95 N. C. 1, an action brought 
on the 20th of October, 1883, on a judgment ren- 
dered on the 20th of October, 1878, was held barred 
by the statute of limitations. The court said: 
‘¢This rule as to the indivisibility of a day is never 
departed from except in those cases where ques- 
tions as to the priority of claims arise, depending 
upon the order of events occurring on the same 
day. But even in those cases where the general 
rule applies, as when statutes of limitation fix the 
periods which date from the time of the accrual of 
the causes of action, there is some diversity in the 
decisions of the courts, whether the day of the ac- 
crual of the cause of action is to be excluded or in- 
cluded, Yet the decided current of the authorities 
is that the day of the accrual is to be excluded. So 
in the computation of time from an act done, the 
day on which the act is done will be excluded. 
Mr. Angell, in his work on Limitations, section 49, 
makes the distinction that when the expressions are 
from the date the rule is, if a private interest is to 
commence from the date, the day of the date is in- 
cluded, but if they are used merely to fix a ter- 
minus from which to commence, the day is in all 
cases excluded. In Cornell v. Moulton, 3 Denio, 42, 
an action was brought upon a note, payable on de- 
mand, The note was dated February 14, 1839, and 
the action was brought thereon February 14, 1845. 
The statute of limitations in that State being six 
years, the court held that the action was barred. 
Bronson, C. J., who spoke for the court, said: ‘Our 
cases all go to establish one uniform rule, whether 
the question arises upon the practice of the court 
or the construction of a statute, and the rule is to 
exclude the first day from the computation.’ The 
same rule has been announced by their respective 
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courts, as obtaining in the States of Connecticut, 
Pennsylvania, Massachusetts, Maine, Kentucky and 
Missouri. See Wood on Limitations of Actions, pp. 
96, 97, and notes. It is considered in Indiana to 
be the general rule that when the computation of 
time is to be made from an act done, the day on 
which the act is done is to be excluded. Jacob v. 
Graham, 1 Black, 393. The same rule is main- 
tained in the courts of Pennsylvania, Massachusetts, 
Maine and New York. Angell on Limitations, § 50. 
And in New Hampshire when in the computation of 
time from a date, or from the day of the date, the 
day of the date is to be excluded. Blake v. Crown- 
ingshield, 6 N. H. 598. The same rule is adopted 
and maintained in Pennsylvania, Kentucky, In- 
diana, Illinois, Massachusetts, New York and Maine. 
Wood on Limitations of Actions, p. 97. Without 
going out of our State, we have a statute in regard 
to the computation of time, to be found in the 
Code, chapter 8, section 596, which reads, ‘the 
time within which an act is to be done, as herein 
provided, shall be computed by excluding the first 
day and including the last. If the last day be Sun- 
day it shall be excluded.’ ” 


In Hussey v. Kirkman, 95 N. C, 63, the question 
was of the sufficiency of an acknowledgment to take 
ademand out of the statute of limitations. The 
intestate admitted to a third person that he owed 
a note of about sixty dollars, which was just and 
due, and he intended to pay it if he ever got well 
enough. The court held this insufficient, observ- 
ing: ‘‘The trouble is that no note has been pro- 
duced, nor its contents shown, to which the admis- 
sions can be attached, so as to admit of identifica- 
tion. The acknowledgment is very like that in 
Faison v. Bowden, 72 N. C. 405, in which the testa- 
tor said to the plaintiff, ‘I can’t pay ‘you what I 
owe you, but I will pay you soon, or next winter. 
I need what money I have now for building, and it 
will do you more good to get itinalump.’ The 
testator owed the plaintiff for medical services, 
running over a period from the beginning of 1854 
to his death, in November, 1861, and the recogni- 
tion of the debt was relied on to remove the bar as 
to the whole account. It was held to be insufli- 
cient, and Reade, J., for the court says: ‘The rule 
to be gathered from the numerous cases, to which 
we were referred by the counsel, may be thus ex- 
pressed: The new promise must be definite and 
show the nature and amount of the debt, or must 
distinctly refer to some writing, or to some other 
means by which the amount and nature of it can 
be ascertained; or there must be an acknowledg- 
ment of a present subsisting debt, equally definite 
and certain, from which a promise to pay such debt 
may be implied.’ Again, it has been held that the 
promise must be made to the creditor himself (Par- 
ker v. Shuford, 76 N. C. 219, and Faison v. Bowden, 
id. 425), or to an attorney or agent for the creditor 
(Kirby v. Mills, 78 N. C. 124), to repel the statute.” 
See note, 58 Am. Rep. 749, and references. 





AMERICAN BAR ASSOCIATION. 
ADDRESS OF THE PRESIDENT, Hon. THomas J. 
SemMMES, OF LOUISIANA, DELIVERED AT 
SARATOGA, AUGUST 17, 1887. 

Il. 

ORPORATIONS may be organized in Michigan to 

carry on every imaginable business, mercantile, 
mechanical or agricultural, including the buying and 
selling of brood animals, and the growing of mint. 
The sparrow is proscribed; a reward of one cent is 
offered for every scalp. New York with less mercy 
makes it a duty to starve the sparrow, because it 
punishes him who gives the poor bird food or shelter. 
Before long this pitiless legislation will render it im- 
possible to answer the query,so familiar to our youth, 
“who killed Cock Robin?” : 

Minnesota: Following in the footsteps of the other 
States, Minnesota has enacted that woman shall retain 
the same legal existence and legal personality after 
marriage as before marriage, aud shall receive same 
protection of allher rights as a woman, which her 
husband does as a man, and for any injury to her 
reputation, person, or property or character or any 
natural rights, she shall have the same right to appeal 
in her own name to the courts of law or equity for re- 
dress and protection, that her husband has to appeal 
in his name alone, provided the wife shall not have the 
right to vote or hold office; but women may be ap- 
pointed notaries public. The garnishment of the wages 
of ajlaborer is prohibited; and a first lien is given to 
the laborer, and the second lien to the furnisher of 
material on all property to which either has coutribu- 
ted, and it is made a penal offense for a contractor or 
sub-contractor to receive the full amount due on his 
contract, without paying the laborer and the material 
man. Receivers of corporations are required, after 
payment of taxes, to pay all laborers and all sums 
owing to clerks and servants of the corporation for 
personal services,rendered for the three months preced- 
ing their appointment. 

Actiors for libel are regulated by a provision, that 
the aggrieved party shall, at least three days before 
commencing suit, serve notice on the publisher, 
specifying the alleged defamatory matter and demand- 
ing aretraction, and if retraction is made, actual 
damages only can be recovered. The mortgage of crops 
before the seed thereof shall have been planted for 
more than one year in advance is prohibited; suits for 
the foreclosure of mortgages must be commenced 
within fifteen years after the cause of action accrues. 
The validity of a will admitted to probate cannot be 
attacked after the lapse of ten years; minors and 
other persons under the disability at the time the will 
was probated, are allowed ten years from the removal 
of the disability to question it. The stipulation ina 
contract that a debt shall have a greater rate of in- 
terest after maturity than before, works a forfeiture 
of the entire interest. 

Contractors of prison labor are prohibited from 
making contracts in advance for the manufacture of 
articles in competition with artisan labor. 

Railroad corporations are made liable for all damage 
sustained in the State by their employees from the 
negligence of co-employees, unless there be contribu- 
tory negligence on the part of the injured employees, 
and such corporations are not allowed by contract, 
rule, or regulation to diminish or impair their liability. 
An act has been passed to regulate common carriers 
which creates a railroad and warehouse commission, 
and defines the duties of such commission; also an 
act to regulate elections, which is substantially a re- 
enactment of the law of New York on that subject; 
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also an act to establish a bureau of labor statistics, 
whose duty it is to see that all laws regulating the em- 
ployment of women, children and minors for the pro- 
tection of operatives are enforced. Licenses to sell 
intoxicating liquors are fixed at ahigh rate, and in- 
struction in the public schools, as to the effect of stimu- 
lants and narcotics on the human system, is com- 
manded. 

The Sunday law has been so relaxed that you can 
now doin Minnesota during Sunday ‘ whatever is 
needful for the health, good order or comfort of the 
community; ”’ but the shaving of beards and hair cut- 
ting are not considered necessary to comfort, inas- 
much as the statute expressly excludes the practice of 
tonsorial art on the Lord’s day. 

Missouri: It has been enacted in Missouri that any 
provision in a contract or agreement which limits the 
time in which suit may be instituted, shall be nulland 
void; that the surviving parent only can appoint a 
testamentary guardian toaminor child; that only one 
new trial shall be granted, except where the triers of 
facts shall have erred in matter of law, or when the 
jury shall have been guilty of misbehavior, and that 
every order allowing a new trial shall specify of record 
the grounds on which it was rendered; that in civil 
actions where one of the original parties to the con- 
tract orcause of action is dead or insane, the other 
party shall not be admitted to testify either in his 
own favor or in the favor of any party to the action 
claiming under him; that every railroad company 
shall be responsible in damages to the person whose 
property may be injured or destroyed by fire, com- 
municated directly or indirectly by locomotive engines 
in use on the railroads, operated by such company, and 
that the railroad company shall have an insurable in- 
terest in the property upon the line of its road, and 
may procure insurance thereon for its own protection 
against such damages. 

The public execution of criminals sentenced to death 
has been abolished. Ifa minor under eighteen years 
of age is sentenced to death, the governor is author- 
ized to commute the sentence to imprisonment in the 
penitentiary fora term of not less than ten years. 

Bucket shops are forbidden, and dealing in futures 
without any intention of receiving or paying for the 
property bought, or of delivering the property sold, is 
declared to be gambling, and is punished by a fine of 
not Jess than $100, or more than $500 for each offense. 

The granting of a free pass by any railroad or trans- 
portation company, or by any officer, agent or em- 
ployee thereof,to any member of the General Assembly 
or to any State, county or municipal officer, is made a 
penal offense; the giver as well as the receiver is liable 
to prosecution. The consolidation of competing or 
parallel lines of railroad is prohibited. The use of any 
substitutes for hops,or the pure extract of hops, in the 
manufacture of beer is unlawful. The social agitation 
concerning the traffic of spirituous liquors has been 
settled by the passage of a local option law. All owners 
of mines and of manufacturing establishments are 
required to report annually to the bureau of statistics, 
among other things, the cost of building and grounds, 
the cost of machinery and repairs, the amount paid 
yearly for rent, taxes and insurance, the value of raw 
material used, the total amount of wages paid, the 
number of employees, male and female, distinguishing 
between the skilled and the unskilled, and the lowest 
wages paid to each class, giving the age of females 
under fourteen years; failure or neglect to furnish this 
report is punishable by fine. 

This State has also passed an excellent statute for 
the regulation and inspection of mines; careful pro- 
vision is made for the safety and comfort of miners. 

Nebraska: I have already mentioned that Nebraska 
had passed a law to prohibit non-resident aliens from 





acquiring real estate; this State has also enacted that 
when a divorce is decreed upon any ground, or when 
the husband is sentenced to the penitentiary, the real 
estate of the wife shall come to her immediate posses- 
sion, the same as if the husband was dead; and when 
a divorce is granted upon the ground of adultery by 
the wife, the husband may hold such of her personal 
property as the court may deem just under the 
circumstances. The exemption law has been amended, 
so that none of the property of a debtor is exempt from 
seizure when the claim is for wages due to clerks, 
laborers, or mechanics, or for money collected by an 
attorney-at-law for his client; a debt contracted for 
necessaries of life is deemed to be due by both hus- 
band and wife, and all their property is liable to seiz- 
ure, except $500 worth of personal effects. 

A very stringent law has been passed to prevent the 
sale of obscene books and pictures or magazines, made 
up of criminal news, police reports, or accounts of im- 
moral deeds, lust or crime, or so exhibiting such books 
or papers that they may be seen by a minor child. 

The law of criminal libel has been amended, so as to 
make the publication of a libel ina paperof general 
circulation a crime, punishable by imprisonment in 
the peniteutiary for not less than one year, nor more 
than three years. 

The use of vile and insulting language intended to 
provoke an assault upon the person using it, or upon 
another, is made a misdemeanor, punishable by fine or 
imprisonment. Gambling isa felony punishable by 
imprisonment in the penitentiary. 

Nevada: Mining for gold, silver, copper, lead, cinna- 
bar, and other valuable minerals is declared by Nevada 
to be a paramount interest of the State, and to be a 
public use, for which improvements on lands may be 
expropriated. 

The sinking of artesian wells is encouraged by pay- 
ment of a bounty of $1.25 per foot for any well which 
yields seven thousand gallons of water per day, flow- 
ing continuously for thirty days; the bounty is not to 
be paid to more than three wells in each county, and 
they must not be located within ten miles of each 
other. An act has been passed to prevent the im- 
portation or sale ofjany domestic animal affected with 
contagious or infectious disease; also an act to prohibit 
the sale of tobacco in any form, to any minor under 
eighteen years of age, without the written consent of 
parents or guardian. 

A comprehensive conspiracy act has been enacted; 

it embraces a conspiracy to commit any offense, or to 
maliciously procure an indictment or an arrest for a 
criminal] offense, or to falsely maintain a civil suit, or 
cheat or defraud any person of property by means 
which if secured would amount toa cheat,or to obtain 
money or property by false pretences, or to cheat or 
defraud any person of property by meansin them- 
selves criminal, or to commit any act injurious to the 
public health, to public morals, or to trade or com- 
merce, or for the perversion or obstruction of justice, 
or the due administration of law; and to procure con- 
viction it is not necessary to prove any overt act done 
in pursuance of the conspiracy; but it does not pro- 
hibit the orderly and peaceable assemblage or co- 
operation of persons employed in any trade, profession 
or handicraft, for the purpose of securing an advance 
in the rate of wages, or forthe maintenance of such 
rate. : 
The manufacture or the possession of dynamite or 
other device for the destruction of life or property, 
with the intent to use or to attempt to use the same 
for such purpose, is declared a felony, punishable in 
the penitentiary, for not less than ten nor more than 
twenty-five years, and in case life is taken by the use 
thereof, the penalty is death. 

In the year 1885, the Legislature of Nevada passed 
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an act to promote habits of temperance, and to pro- 
hibit the practice of treating; this law cast such a 
shadow over the State, and was so repugnant to the 
good nature of the people, that the first thing which 
the Legislature did, after providing for the mileage 
and per diem of its members, was to repeal the pre- 
ventive treating-law, and to substitute in its place, a 
punitive act, making it a misdemeanor for a civil 
officer to become so intoxicated as to renderhim unfit to 
discharge the duties of his office; the penalty is a fine 
not exceeding $1,000, or imprisonment not exceeding 
one year and removal from office. It appears to me 
that much difficulty will be encountered in the execu- 
tion of this law. 

New Jersey: But few laws of general interest have 
been enacted by the Legislature of New Jersey. 
Habitual drunkards, idiots and lunatics, may be 
put under the guardianship of a commission. Women 
are allowed to vote in school meetings; the tax gatherer 
may intrude into the sacred precincts of the Court of 
Chancery, and assist in the depletion of litigated 
estates, by the collection of taxes from moneys or 
property in the custody of the court; representatives 
of successions who at sales to foreclose mortgages, 
forming part of the assets of the estate, purchase for 
the succession the mortgaged property, hold the title 
as joint tenants, and are authorized to sell and convey 
the same without any order of court, the proceeds of 
sale to be accounted for as other moneys which come 
into their bands; guardians are allowed, with the ap- 
proval of the chancellor, to mortgage the lands of 
minors, lunatics and insane persons, when it is not for 
the interest of their wards to sell the same. 

New Jersey has authorized the formation of com- 
panies for mutual protection against damage to glass 
by hail. It has establisheda State board of agricul- 
ture, and expended money to increase the production 
of fish in its waters; it has fixed twelve consecutive 
hours with reasonable time for meals, as a day’s labor 
for employees of street railways and elevated rail- 
roads; it has prohibited the transportation of dyna- 
mite or other explosives in any boat on the lakes and 
ponds of the State,in greater quantity than fifty pounds. 
A law has been passed which makes it unlawful for 
the governor to commission as a State detective or 
policeman, any person who has been convicted of, and 
served aterm of imprisonment for having committed 
the crime of forgery or perjury, or burglary, or arson, 
or highway robbery, or counterfeiting money, but to 
prevent trespassesand malicious mischief in the rural 
districts, the township committee may appoint any 
one a policeman who will perform the duties of the 
office for nothing. 

New York: No marriage can be registered in New 
York unless solemnized by a minister of the 
gospel, a judge or justice of the peace, or a mayor, re- 
corder or alderman of a city, but all lawful marriages 
contracted in the manner heretofore in useare valid. 
The Quakers are excepted from the act, noris the 
manner of solemnization prescribed in the act neces- 
sary to the validity of the marriage. 

A busband or wife is not competent to testify against 
the other, in the trial of an action founded upon an 
allegation of adultery, except to prove the marriage or 
disprove adultery; nor can either without the consent 
of the other be compelled to disclose confidential com- 
munications made during the marriage by one to the 
other; in an action for criminal conversation the 
plaintiff's wife is not a competent witness for the plain- 
tiff, but she is for the defendant, except she cannot with- 
out the consent of the plaintiff disclose confidential 
conversations. Conveyances of real estate may now 
be made directly from one spouse to the other. 

Corporations and joint-stock companies created by 
general or special law of the State, except literary, 








scientific, medival and religious corporations, are re- 
quired to pay a special tax of one-eighth of one per 
cent upon the amount of their capital stock, and a like 
tax upon every subsequent increase thereof, for the 
privilege of exercising corporate powers, and such 
powers cannot be exercised until thetax is paid, 
Banking corporations, and building, mutual loan and 
accumulating fund associations, are exempted from 
the tax. The incorporation of bar associations, is 
authorized, and the trustees who consent to the con- 
tracting of any debt are jointly and severally liable 
forthe same. An act has been passed to encourage 
free librariesin the villages and smaller cities of the 
State. This act authorizes appropriations. to be make 
by villages and cities having a population not exceed- 
ing 30,000, for the support of free libraries, and to 
raise by taxation the sum necessary for that purpose. 
Public school boards are empowered, with the consent 
of the proper municipal authority to establish and 
maintain evening schools for free instruction in indus- 
trial drawing. 

Provision is made for the amicable adjustment of 
disputes between employers and employees by arbitra- 
tors, selected by the parties in interest, and by an ap- 
peal to, or the mediation of a State board of arbitra- 
tion. One arbitrator is selected by the employer, the 
other by the employee or some labor organization 
which represents them, and the two thus selected 
choose a third person as chairman. These arbitrators 
have power to examine witnesses, and their decision 
is final, unless an appeal be taken to the State board 
of arbitration and mediation, which is created by the 
act, and iscomposed of three persons appointed by the 
governor for the term of three years; one of the 
members of this board is to be selected from the 
political party which at the last general election cast 
the highest number of votes for governor, the other 
from the party which cast the next greatest number 
of votes, and the third from a bona fide labor organiza- 
tion of the State. 

Disputes or grievances may be submitted in the first 
instance to the State board, and in case of a strike or 
lock-out, the board is directed to proceed to the local- 
ity where it occurs, to inquire into the cause of contro- 
versy, and to endeavor by mediation to settle it. This 
act which is similar to the Massachusetts statute, 
merely provides the legal machinery for conciliation; 
it does not pretend to impart to the decision of the 
arbitrators the legal authority of a judicial decree, 
which is to be enforced by the power of the State. 

No child under thirteen years of age can be em- 
ployed in a manufacturing establishment, nor can a 
child under sixteen years be so employed, unless the 
parent or guardian shall file an affidavit stating its age, 
date and place of birth. Hoisting shafts and well holes 
are required to be properly enclosed and secured. 
Twelve consecutive hours, with reasonable time for 
meals, constitute a day’s labor on street, surface and 
elevated railroads. Every Saturday from twelve o’clock 
at noon till midnight is made a half holiday. The 
sale of impure, unwholesome or adulterated milk or 
cream, as well as any article of food made from the 
same, is prohibited. 

An act has been passed to protect the owners of bot- 
tles, boxes, syphons and kegs used in the sale of soda 
water, mineral waters, ale, milk, beer and other bever- 
age; if the owner’s name or mark is stamped or en- 
graved, or etched, or blown, or vutherwise impressed on 
the bottle, box or keg, and he has complied with the 
law as to registry and publication, the use of such 
bottle, keg or box by any other person is a misde- 
meanor; a similar act protects the owner of milk cans, 
who is vested with the extraordinary power to empty 
into the street the contents of any of his cans, which 
he sees in the unlawful possession of another person, 
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but he must first give notice to such person to empty 
the can. The law is silent as to the disposition of the 
can when emptied. If the possessor on notice empties 
it, can he retain the can? If the owner takes possession 
of the can to empty it, must he return it to the un- 
lawful possessor, or may he march off with it? I 
notice this act became a law without the approval of 
the governor; perhaps this feudal method of righting 
wrongs by main force may be distasteful to the execu- 
tive, who in the interest of peace would wish to avert 
a battle of cans. The sale of goods made by convict 
labor in the prisons of other States is not allowed, 
unless such goods are marked or branded with the 
words ‘*‘convict-made;’”’ on the other hand, New 
Jersey requires all goods manufactured in her State 
prison, and intended for sale, to be stamped with the 
words, ‘“‘ manufactured in the New Jersey State 
prison.” 

Itis made unlawful for any employer of messenger 
boys to put in a disorderly house, or in a place where 
liquor is sold without a license, any instrument or 
device by which communication may be had with any 
office or place of business of the employer, and such 
employer is forbidden to send a messenger boy on an 
errand to a disorderly house, or to a place where 
liquor is sold without license. California has legis- 
lated on the same subject, and has made it unlawful 
to send minors on errandsor with messages to houses 
of questionable repute, or variety theatres. An act 
has been passed to protect primary elections and con- 
ventions of political parties. So many States have 
legislated on this subject, that we may now regard 
primaries and conventions as recognized institutions 
of the country. New York has also regulated the 
manufacture and sale of wines and half wines; pure 
wine must contain at least seventy-five per cent of 
pure grape or other undried fruit juice, and half wine 
must contain more than fifty per cent of such juice; 
all half wines must be stamped and sold as such; all 
wine is considered adulterated, and the sale thereof is 
prohibited, which contains any alum, baryta salts, 
caustic lime, carbonate of soda, carbonate of potash, 
carbonic acid, salts of lead, glycerine or any other 
antiseptic. Stoves and furnaces inside railroad cars 
for heating purposes are outlawed, and railroad com- 
panies are required to place guard posts in the prolon- 
gation of the line of bridge trusses, so that in case of 
derailment, the posts and not the bridge trusses, shall 
receive the blow of the derailed locomotive or car. 
Druggists are forbidden to refill more than once pre- 
scriptions containing more than one-fourth of a grain 
of opium, or one-half grain of morphine, except on the 
verbal or written order of a physician. It is unlawful 
for any person or corporation to exact of an employee 
an agreement not to joina labor organization, as a 
condition of securing employment or of being con- 
tinued in employment. 

North Carolina: It has been enacted in North 
Carolina that in all actions to recover damages by 
reason of the negligence of the defendant, he cannot 
rely on the defense of contributory negligence unless 
it is set up in the answer. 

This State has also established a bureau of labor 
statistics. Laborers and material men are secured by 
alien on the building or vessel to the construction or 
repair of which, their labor or material contributed, 
and it is made the duty of a contractor to furnish to 
the owner an itemized account of the sums due for 
wages, and material, which the owner must retain 
from the contract price, and pay directly to the laborer 
or material man; the failure to furnish such itemized 
account before receiving any part of the contract 
price, is a misdemeanor, punishable by fine and im- 
prisonment at the discretion of the court. A similar 
statute protects laborers employed by stevedores to 





load or unload ships or other vessels. A divorce is 
allowed to the wife, if the husband shall be indicted 
for a felony and shall flee the State, and does not re- 
turn within one year. It is made unlawful for any 
railroad to collect for the transportation of freight of 
the same class, a greater amount as toll or compensa- 
tion for a short distance than for a longer distance, in 
the same direction over its road, but the railroad com- 
pany may make special contracts with shippers of 
large quantities to be of not less in quantity than one 
car load. The sale of dangerous explosives has been 
regulated; it is made unlawful to publish an account 
of alottery, whether within or without the State, 
indicating when and where the same is to be or has 
been drawn, or the price of a ticket or where it can be 
obtained. There is a statute to simplify indictments 
for murder and manslaughter, which abolishes ‘‘ the 
fear of God’”’ and “ the instigation of the devil.”” This 
elimination from indictments of the lecture to the 
bewildered prisoner will no doubt be regretted by the 
pious, old-fashioned clerk, who delighted in reading it 
ore rotundo, as much as modern Plowdens bemoan the 
loss of John Doe and Richard Roe, of absque and de 
injuria. 

But the most curious statute passed by the North 
Carolina Legislature, is that which exacts from every 
company of gypsies, who make a support by pretend- 
ing to tell fortunes, the payment of $150 to each 
county in which they offer to practice their craft, and 
then with extraordinary sang froid, proceeds to declare 
that payment of the license shall not exempt the 
gypsies from indictment for practicing their art. 

Ohio: The law respecting husband and wife has 
undergone considerable change in Ohio; this State 
has given dower to the husband. Tenancy by the 
curtesv has been abolished,but the widower as well as 
the widow is endowed of an estate for life in one- 
third of all the real property of which the deceased 
consort was seised as an estate of inheritance, at any 
time during the marriage or of which such consort 
at the time of death held the fee simple, title in rever- 
sion, or remainder, or by virtue of an agreement or 
other evidence of title; but a conveyance of real 
estate in lieu of dower totake effect on the death of 
the grantor, will, if accepted by the grantee, bar the 
right of dower; but if the conveyance be made during 
marriage or when the grantee was a minor, the grantee 
has the right of election. A husband or wife who 
leaves the other and dwells in adultery is barred of 
the right of dower unless the offense is condoned. 
Husband or wife may enter into any contract with 
the other, or with third persons which either might 
make if unmarried; but husband and wife cannot con- 
tract to alter their legal relations, but they may agree 
to an immediate separation, and for the support of 
either of them and their children during the separa- 
tion. Contracts between husband and wife are sub- 
ject to the general rules which control the actions of 
persons occupying confidential relations with each 
other. 

A married person can take and dispose of property, 
real or personal, the same as if unmarried, and neither 
husband nor wife as such, is answerable for the acts 
of the other. Thus State after State has swept away 
the last vestige of marital law so dear unto our feudal 
ancestors; and drawing inspiration from a source so 
distasteful to the ancient sages of the common law of 
England, the modern legislator has advanced beyond 
the civilian who forbids husband and wife to con- 
tract with each other, and does not permit the wife to 
alienate her real estate or accept gifts without the 
consent of her husband, or to bind herself as his 
surety, though she may with his consent become the 
surety of another. 

This State has repeated what are termed in Ohio the 
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‘*black laws’’; that is to say the law authorizing 
separate public schools for colored children, and the 
law which probibited the intermarriage of white per- 
sous with persons of African descent. 

A tenant for life of real estate who commits waste, 
forfeits that part of the property on which waste is 
committed to the immediate reversioner or remain- 
derman; he is besides liable in damages. Corpora- 
tions may be organized for the apprehension and con- 
viction of horse thievesan4 other felons; the members 
of the corporation, upon the proper certificate of the 
presiding officers, may pursue and arrest without 
warrant any person they may believe guilty of felony, 
and detain him until a legal warrant can be obtained. 

When the agreement of reorganization of a railroad 
company provides that any class of creditors, or bond- 
holders, or stockholders of the original company, shall 
be in any manner restricted in participation in profits 
or dividends, or in respect to liens, or the right to vote 
in the reorganized company, such company is required 
to express upon the face of each certificate or security 
issued by it, the restrictions contained in the agree- 
ment of reorganization, and only such restrictions as 
are thus expressed are binding on the owner of the 
certificate or security. The owner of one-tenth of the 
stock of a private corporation may by application toa 
court fifteen days before any meeting of stockholders, 
obtain the appointment of three disinterested persons 
as inspectors of the votes at such meeting. Whenever 
a citizen shall file an affidavit with the probate judge 
charging that a girl above the age of nine years and 
under fifteen has committed an offense punishable by 
fine or imprisonment, other than imprisonment for 
life, or that she is leading a vicious or criminal life, 
the girl may be brought before him, and after due no- 
tice to the parent or guardian, and hearing of wit- 
nesses, she may be committed to the girls’ industrial 
home. The abduction or procuring of girls under 
eighteen years of age for immoral purposes is made a 
felony, punishable in the penitentiary for not more 
than three years nor Jess than one year. The em- 
ployment of minors in factories and workshops for 
more than ten hours a day is prohibited; employers 
engaged in manufacturing, mining or mechanical bus- 
iness are required to pay their employees in cash every 
two weeks; the sale of diseased animals is punished, 
and to prevent the dissemination of communicable 
diseases, provision is made for the quarantine of the 
animals affected. The selling of adulterated vinegar 
and dairy products as genuine is punished, and it is 
made the duty of the food commissioner to inspect 
the articles offered for sale and to prosecute persons 
selling them in violation of law. Cities and towns 
have been authorized to regulate the price of natural 
and artificial gas. A carefully prepared act regulates 
the construction and plumbing of buildings in any city 
of the first class of the first grade; its provisions seem 
to be admirably adapted to secure safety, health and 
comfort. A very comprehensive statute has been 
passed which provides for the expropriation of prop- 
erty for any imaginable public use; to prevent fraud 
in political affairs it has been enacted that no delegate 
to any political convention shall have power by p oxy 
or otherwise to designate another person as delegate 
to serve in his place. An act has been passed provid- 
ing for the manual and domestic training uf children 
in public and private schools in cities of the second 
grade, and an additional tax of one-fifth of one mill is 
levied for that purpose. 

A pension fund has been established for disabled 
firemen, and for the wives and minor children of such 
firemen as are killed, or die of disease contracted while 
in the performance of duty. 

The election laws have been perfected, and the sys- 








tem of registration which applied to Cincinnati and 
Cleveland has been extended to other cities. 

An act has been passed to erect a statue or other 
suitable monument in Hamilton county, in commem- 
oration of the public services of General William 
Henry Harrison. The act authorized the levy of atax 
to pay the expense of the memorial, on condition that 
at an election to be held in Hamilton county for that 
purpose, a majority of the votes cast should be in 
favor of the tax. That election has been held and the 
tax voted; it is the first instance in the history of this 
country where the people at the polls have had an op- 
portunity to disprove the apothegm that “ republics 


are ungrateful.’’ 


Oregon: The State of Oregon has passed an act to 
regulate the insurance business; also an act to prevent 
deception in the sale of dairy products; an act for the 
maintenance of kindergartens as part of the public 
school system, and also an act creating a railroad com- 
mission. No railroad can be leased to a foreign cor- 
poration except on condition that such foreign corpo- 
ration shall agree that all suits by and between it and 
a citizen of the State during the continuance of the 
lease, shall be prosecuted or defended to a final ter- 
mination in the State courts, unless the citizen chooses 
to remove such suits to the Federal Court; failure to 
comply with the agreement renders the lease void at 
the option of the Legislature. No one but a citizen of 
the State is eligible to the office of director of a corpo- 
ration, except that corporations organized for the con- 
struction of railroads, wagon roads, canals, or flumes, 
or for the conduct of mining enterprises, newspapers, 
or institutions of learning, may permit a minority of 
the board of directors to reside outside of the State. 

The divorce law has been modified so as to allow the 
defendant in a suit for divorce, on account of adul- 
tery, to admit the fact, and show in bar of the suit 
that the act was committed by the connivance of the 
plaintiff, or that it has been expressly forgiven, or im- 
pliedly condoned by cohabitation after knowledge 
thereof, or that the plaintiff has also been guilty of 
adultery without the connivance of the defendant, 
and that the offense has not been condoned. 

On Sundays and holidays courts may give instruc- 
tions to a jury then deliberating on a verdict, and may 
exercise the powers of a magistrate in criminal pro- 
ceedings. 

Opium, morphine, eng-she or corked opium, hydrate 
of chloral or cocaine cannot be sold except by a li- 
censed druggist, or the prescription of a physician for 
cure of disease. The sale of intoxicating liquors toa 
minor is prohibited, and it is made a special offense to 
suffer any minor to loiter in any saloon or bar-room 
where intoxicating liquors are sold, or to engage in 
any game of cards, dice or billiards in such saloon or 
bar-room. A constitutional amendment is proposed 
prohibiting the sale of intoxicating liquors, and its 
fate will be decided by the people at the election to be 
held next November. 

Pennsylvania: Reformation of the land law in Penn- 
sylvania encounters clamorous opposition, hence that 
State limps along the road of legal progress claude pede; 
instead of breaking down at once the artificial barrier 
between law and equity, and allowing the plaintiff to 
enforce whatever right he may disclose in a simple 
statement of the facts of his case, a half-way measure 
has been adopted. The distinctions between actions 
ex contractu and those between actions ex delictu have 
been abolished, so far as procedure is concerned; so 
that all demands heretofore recoverable in debt, as- 
sumpsit and covenant may be sued for in one form of 
action called assumpsit, and all damages heretofore re- 
coverable in trespass, trover or trespass on the case, 
may be sued for in one form of action called trespass. 
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Why maintain the distinction between assumpsit and 
trespass as to theform of action? Why have any form 
of action if special pleading be abolished and notice 
of special matter of defense be substituted in its place, 
as the Pennsylvanians have done? Forms are the 
vestiges of archaic fictions, and as legal systems be- 
come highly developed, fictions disappear, methods of 
procedure are simplified, and their importance is lost 
in the contemplation of rights. 

The decisions of the Pennsylvania courts have ren- 
dered it necessary for that State to pass an act declar- 
ing that in sales by sample there shall be an implied 
warranty that the goods sold are the same in quality 
asthe samples. It has been held that the exhibition 
ofa sample merely amounted to a representation that 
the geods sold were merchantable, and that they cor- 
responded with the sample in kind, but not in quality. 

An act has been passed which provides that steam- 
boiler insurance companies shall be liable for all im- 
mediate loss or damage which the owner of the boiler 
or his employees may suffer, or be liable for, in case of 
the explosion of the boiler mentioned in the policy, for 
the amount specified therein. 

A married woman's property act has been passed 
similar in its provision to the enactments of other 
States on the same subject. 

She is practically a single woman, but she cannot 
alienate or mortgage her real estate, unless her hus- 
band joins in the deed; nor can she become an accom- 
modation indorser or surety for another; the law is 
silent as to the power of contracting with each other; 
it however provides that a will executed by her when 
sole shall not be revoked by subsequent marriage. 
Another act allows a deserted wife, orone whose hus- 
band neglects to provide for her and her children, to 
appoint a testamentary guardian for them, 

If a tenant for life or years fails to apply the rents 
and income of real estate to the payment of charges 
or of incumbrances for which he is liable, the court is 
authorized on the application of the remainderman or 
reversioner to appoint a sequestrator of the revenues, 
unless the tenant shall enter into security in such sum, 
and on such conditions as the court may direct. 

When there is a prayer for a money decree in a bill 
in equity, the court is authorized to issuea writ of 
foreign attachment against the property of a non- 
resident defendant. 

The trustees of any church or congregation are em- 
powered to abandon a cemetery and sell the same by 
means of judicial proceedings after due notice, and 
after purchase of the rights of all lot-holders, and with 
the consent of such near relatives of the persons buried 
asmay appear. A similar statute was passed by the 
Legislature of New York. 

In case of death of an adopted child intestate, the 
adopted parents and their lawful heirs and kindred 
are entitled to inherit from the deceased, as if the 
adopted were a natural child, to the exclusion of the 
natural parents and kindred, and the adopted child is 
entitled to inherit as if it were the child and heir of 
the adopted parents. 

This State has authorized a chattel mortgage upon 
iron ore, pig-iron, bloom steel and iron rails, steel 
ingots, rolled and hammered steel, and all steel and 
iron castings not in place; such mortgage must be re- 
corded in the county where the chattels are at the 
time of execution, and it ceases to be valid three 
months after maturity, unless within that time the 
mortgagee shall filea statement specifying the amount 
due on the mortgage ; then it continuesto be valid for 
such amount, for a further period of one year from the 
maturity. In case of failure to pay the debt, the 
mortgagee may in person or by his agent take posses- 
sion of and sell the property, after thirty days adver- 
tisement. It is made a misdemeanor for the owner of 





the property to sell it without disclosing the existence 
of the mortgages upon it, and the penalty is not less 
than $100, nor more than the entire amount of the 
purchase-money, and imprisonment not more than 
one year, either or both, at the discretion of the court. 

The act which wuuthorized borrowers to contract for 
the payment of taxes upon loans made to them has 
been repealed. The detective business has been pro- 
hibited except undera license obtained from the court 
of quarter sessions,on giving bond in the sums of $2,000. 

Aa act has been passed to enforce against railroad 
companies that article of the Constitution which pro- 
hibits the creation of fictitious stock by corporations. 

The act, after reciting that railroad corporations had 
evaded the Constitution by the formation of syndi- 
cates and other devices, proceeds to enact that no 
stock shall be issued in payment of labor or property, 
until after the president of the company shall have filed 
in the office of the secretary of State, a statement sworn 
to by him and the chief engineer, which shall set forth 
in detail the prices paid or to be paid for labor 
done, or property received, and that the prices men- 
tioned were not in excess of the cash value of the labor 
or property. It prohibits the issue of stock for a 
larger amount than such cash value. 

It further provides, that the company shall not issue 
its bonds or other certificates of indebtedness less than 
their fair market value, nor until after the fullamount 
of its authorized capital subscribed for has been paid 
in money or labor or property, nor for an amount in 
excess of its capital stock shown by its statement to 
have been paid for. The employment of children 
under twelve years of age in any mill, manufactory or 
mine, is forbidden, and the semi-mounthly payment in 
cash of wage workers is required. 

If an employer requires from his employee a notice 
of intention to quit work under painof forfeiture of 
wages, a similar notice must be given by the employer 
of his intention to discharge the employee, except in 
case of general suspension of work ordered by theem- 
ployer or the employees. 

Employers are required to provide seats for the use 
of female employees in manufacturing, mechanical 
and mercantile establishments. 

Twelve hours constitute a day’s work for employees 
of horse, cable, or electric railway companies. 

The civil rights of colored people are protected by a 
law which prohibits their exclusion from railroads, 
hotels, theatres or other places of entertaintment or 
amusement, On account of race or color. An effort has 
been made to preserve the purity of elections, by 
punishing the election officers who become intoxicated 
while on duty. 

Avery rigid license law regulates the dealingin 
intoxicating liquors; the clause which will occasion 
most regret is that which annihilates the tavern score, 
by prohibiting the sale of drinks on credit. 

Pennsylvania, for the encouragement of forest cul- 
ture, gives a bounty in the shapeof reduction of taxes 
on land planted with trees; theamount of the reduc- 
tion depends on the number of years, not exceeding 
thirty, that the land is devoted to the culture of tim- 
ber. 

Rhode Island: An adjourned session of the Legisla- 
ture of Rhode Island commence on January 18, and 
terminated on the 6th of May. It met again according 
to law on the 35lst of May. My examination of the law 
of this State has been confined to three passed during 
the adjourned session. 

A constitutional amendment, providing that women 
should have the right to vote subject to the same 
qualification as men, was submitted to the people in 
April last; it was defeated by a majority which sur- 
prised those who favored, as wellas those who opposed 
it. 
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The liquor law has been amended, so as to increase 
its rigor; and clubs organized for the purpose of dis- 
tributing or selling intoxicating liquors have been de- 
clared common nuisances. An act was passed to co- 
operate with the United States, in the extirpation of 
pleuro- pneumonia, aud to provide for the quarantine 
of diseased animals. 

Another act authorizes orphan asylums to whose 
care children have been committed, to bind them out 
as apprentices during minority, or provide them with 
homes in a respectable family as servants, requiring 
proper provision for their comfort and instruction; 
these asylums are also authorized to consent to the 
adoption or marriage of children confided to their 
care. Another act provides for the compulsory educa- 
tion of children between the ages of seven and fifteen, 
and for the appointment of truant officers to enforce 
the law; it prohibits the employment of children 
under ten years of age while the public schools are in 
session, or the employment of children between ten 
and fifteen years of age, except during the vacation of 
the public schools, unless during the twelve months 
next preceding, they shall have attended school, or 
shall have already acquired the elementary branches 
of learning taught in the public schools. This State 
has also established a bureau of labor statistics. 

South Carolina: In South Carolina the remedy of 
arrest and bail has been extended to actions not arising 
out of contract, when the defendant is a non resident 
of the State, or is about to remove therefrom, or when 
the action is for injury to person or character, or for 
wrongfully taking, detaining or converting property. 
A constable is not allowed to swear out a warrant, in 
any criminal case, except when he has been personally 
affected by the offense with which the party is charged. 

To remedy the evil of special legislation for the 
creation of corporations, a comprehensive law has been 
passed, which authorizes two or more persons to form 
a corporation for the purpose of carrying on any manu- 
facturing, mining, industrial labor, immigration, or 
other business, except that of operating or construct- 
ing arailroad. Among the powers conferred on busi- 
ness corporations created under the act, is the power 
to make contracts, acquire and transfer property both 
real and personal, possessing the same powers in such 
respects as individuals now enjoy. 

Sach stockholder is jointly and severally liable to 
creditors in an amount besides the value of his shares, 
exceeding five per cent of the par value of the shares 
held by him at the time the demand was created, pro- 
vided such demand be payable within one year, and 
proceedings to hold the stockholders liable therefor 
be commenced within two years after the maturity of 
the debt. 

The allowance of any unnecessary fat in the publica- 
tions of the State printer isforbidden. Railroadscan 
run on Sunday, the regular mail trains, fruit and 
vegetable trains, and construction and other trains 
rendered necessary by extraordinary emergencies, 
other than those incident to freight and passenger 
traffic, and such freight trains in transit, as can 
reach their destination by six o'clock in the morning. 

The board of agriculture is directed to establish two 
experimental farms and stations, for the purpose of 
making agricultural experiments and tests. 

To obtain admission to the bar, the applicant must 
pass a written examination, unless he bea graduate 
of the law school of the State University. This State 
furnishes an example of queer legislation; a tax of 
three mills for county purposes is levied on the prop- 
erty ineach county, then follows in the same act a 
long list of excepted counties, in which a different and 
higher rate of taxation is fixed ; the exceptions embrace 
all the counties in the State, so that in fact the clause 
which levies three mills o1.ly isapplicable to no county. 








Tennessee: Tennessee has passed several acts in re- 
gard to corporations which deserve notice. One pro- 
hibits the consolidation of parallel or competing lines 
of railroads, another permits any railroad of any other 
State to extend its line into the State of Tennessee, g 
distance of not exceeding five miles, for the purpose 
of reaching a terminal point, or a general depot, and 
to expropriate property to accomplish the object; 
another act empowers a corporation not only to lease 
and dispose of its property and franchises or any part 
thereof to any corporation foreign or domestic, en- 
gaged in the same general business as is authorized by 
the charter of the lessee corporation, but also to make 
any contract for the use or enjoyment of its prop- 
erty and franchises, by any other corporation, 
on such terms as may be agreed upon by the 
parties, and the Jessee or usee corporation is authorized 
to carry out such lease or contract; but the lease or 
contract must be approved by the vote of a majority in 
amount of the stockholders of the lessor corporation, 
and if the lessee be a domestic corporation, a similar 
approval on its part is required. But this power can- 
not be exercised by railway corporations, soas to ac- 
quire control by lease or otherwise of any competing 
line of railroad. Another act provides that corpora- 
tions may be organized under the general laws of the 
State, for the purpose of carrying on the trade of 
merchants, and that corporations whose existence with 
a view to liquidation is continued under the general 
law, for five yearsafter the expiration of their charters, 
may during that period continue the corporate busi- 
ness. Another act declares, that the non-user by any 
corporation of a part of its powers, privileges or fran- 
chises shall not have the effect to forfeit, or to affect 
any franchise, right, power, privilege or immunity, 
contained in the charter. 

The taxing districts of Tennessee are authorized to 
regulate the price of gas, provided it shall not be re- 
duced below $1.50 per one thousand feet. The law 
regulating the liens of mechanics and materialmeu 
contains a provision, that if work be done or materi- 
als be furnished for the construction or repair of build- 
ings or improvements on the lands of a married 
woman, who has not signed the contract therefor 
pursuant to law, the workman or materialman being 
ignorant of her right or claim, and the married woman 
shall refuse to recognize his lien, he may take and re- 
move the property, or the parts of the same on which 
his labor was performed or his materials were used; 
this right of removal is applied to all otherfcases of 
parties under disability, whether as minors, persons 
of unsound mind, or cestui que trust, or in other cases 
of superior titles or liens, when the creditor acted in 
ignorance of the rights of such parties; it is also ex- 
tended to repairs or improvements ordered by tenants 
or occupiers, when the owner of the premises refuses 
to pay therefor, provided that the courts shall have 
jurisdiction to enforce such liens on the property of 
persons in the cases above mentioned, care being taken 
to protect the right of both the owner and the credi- 
tor. The proviso is the real stingin the tail of this 
law, and may render the right of removal of some 
value; perhaps the legislator intended by this proviso 
to invest the courts with jurisdiction to enforce the 
equitable doctrine that no man shall enrich himself at 
the expense of another. 

To owners and other persons controlling lands, & 
lien is given on the crops raised by share croppers for 
supplies, implements, and work stock furnished to 
such croppers, to enable them to makeacrop. A 
tenant in common or joint tenant having an interest 
in personal property, who disposes of the same with- 
out the knowledge or consent of his co-tenant, and 
converts the proceeds to his own use, is guilty of a 
misdemeanor, punishable by fine and imprisonment. 
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Miners are protected by an act to provide for the 
weighing of coal at the mines, under the supervision 
of a weigher, selected by a majority of the miners. 
Provision is also made for the appointment of mine 
inspectors, whose duty it is to enforce the laws regula- 
ting the ventilation and working of mines. Two acts 
have have been passed to prevent the improper influ- 
ence of employers on employees; one is aimed at em- 
ployers, who by withholding wages attempt to coerce 
employees to buy merchandise at stores kept by the 
employers; the other punishes any corporation or its 
officers for discharging or threatening to discharge, an 
employee for voting, or not voting at any election, 
State, county or municipal, or for not dealing witha 
particular merchant; the penalty is a fine of not less 
than $100 nor more than $1,000. 

The sale of intoxicating liquors within four miles of 
aschool-house, public or private, is prohibited. The 
act does not apply to incorporated towns, nor to manu- 
facturers who sell by wholesale. 

An amendment to the Constitution, prohibiting the 
manufacture and sale of intoxicating liquors in the 
State, will be voted on at an electionto be held in 
September next. 

Tennessee has invented a new word, used in an act 
which prohibits “ barbering ”’ on Sunday. 

The laws of procedure have been changed so as to 
allow an appeal in cases of habeas corpus, and to per- 
mit a jury to disperse during .the trial of criminal 
cases where the minimum degree of punishment for 
the crime charged is not above one year in the peni- 
tentiary, and a remedy has been afforded to persons 
of unsound mind, who become sane, to get rid of 
their guardians. 

Texas: Any will disposing of landin Texas is treated 
as valid if it has been duly probated according to the 
laws of any of the United States or Territories; the 
registration of an attested copy of said will, and of the 
probate proceedings, in the office of the recorder of 
deeds of the county where the land lies, operates asa 
deed of conveyance to the devisee, and the validity of 
the will cannot be contested unless suit be instituted 
within five years from the date of registration. Cor- 
porations may be organized for the purchase and sale 
of agricultural and farm products, goods, wares and 
merchandise, provided the capital stock shall not 
exceed $20,000, and the number of incorporators be not 
less than ten: no member of the corporation can hold 
more than $500 of stock; any person holding more 
than that amount is liable for all the debts of the 
corporation. 

A very well conceived law has been enacted, regula- 
ting the appointment of receivers, and the administra- 
tion of property in their charge. Among other pro- 
Visions, which are but enactments of the principles 
now recognized by Courts of Chancery are the follow- 
ing. 

1. No corporation shall be administered by a re- 
ceiver for a longer period than three years, and the 
court shall within that time wind up the affairs of the 
corporation, unless prevented by an appeal. 

2. No receiver of a corporation, partnership or per- 
son, shall be appointed on the petition of such corpora- 
tion, partnership or person. 

5. The receiver may sue and be sued in any court of 
the State having jurisdiction of the cause ratione 
materiae, without leave of the court which appointed 
him, and it is the duty of the court which renders the 
judgment against a receiver to order its payment out 
of any money in his hands. 

4. All money that comes into the hands of a receiver 
as such must be applied after payment of costs and 
expenses of the suit in which he was appointed, to the 
expenses of operating and managing the property in 
his charge, including all materials and supplies pro- 





cured by him therefor, and all liabilities incurred by 
him in such operation and management, and all judg- 
ments recovered against him during his receivership; 
all claims for wages or employees, or work done, or 
material furnished while he is operating the property, 
and all judgments recovered in suits brought before 
the appointment of a receiver, shall be alien on the 
funds in his hands as received. 

5. When the receiver of a corporation has under the 
order of the court made improvements or additions 
to the property in his charge, and has paid for the 
same out of the current receipts, if there be any un- 
paid floating debt, the corporation shall contribue to 
the floating indebtedness, the value of the improve- 
ments; and if there are liens on the property, and it 
is sold under decree of the court, then itis the duty 
of the court to retain out of the proceeds of sale a sum 
of money equal to the value of the improvements for 
the purpose of paying such floating debt. 

All mechanics, laborers and operators, who have 
performed labor or worked with tools or teams, or 
otherwise, in the construction, operation or repair of 
any railroad, or locomotive, or car, or other equip- 
ment of a railroad, and to whom wages are due for 
such work, are given a lien prior to all others, on such 
railroad or its equipments, for the amount due for 
personal services. 

Railroad companies are required to pay the wages of 
employees within fifteen days after they are due; they 
are also required to furnish double-decked cars for the 
shipment of sheep, goats, hogs, or calves, and ure pro- 
hibited from charging a higher rate of freight fora 
double-decked car load of those animals, than that 
charged fora single-decked car load of cattle or horses. 
An act bas been passed to regulate the shipment of 
freight, and to require railroad companies to furnish 
sufficient cars to transport the same; also an act pro- 
hibiting the consolidation of parallel or competing 
lines of railroad; also an act to compel railroads to 
furnish reasonable and equal facilities and accommo- 
dation to all corporations and persons engaged in the 
express business; also an act to authorize shippers of 
freight to recover from a railroad company special 
damages, at the rate of five per cent per month upon 
the value of property shipped for the negligent deten- 
tion thereof beyond the time reasonably necessary for 
its transportation. Railroads cannot reduce the wages 
of their employees without giving thirty days’ previous 
notice. On the other hand, an act has been passed to 
protect railroad trains from detention by force, threats 
or intimidation, and to punish willful injury to road, 
locomotives or cars, so as to prevent the use thereof; 
also an act to punish any person who shall willfully 
place any obstruction upon the track of any railroad, 
or remove any rail, or displace a switch, or in any way 
injure such road, or its locomotive or tenders or cars, 
whereby the life of any person might be endangered ; 
the penalty is not less than two nor more than seven 
years in the penitentiary; and if the life of any person 
is lost by the unlawful act, the offender is guilty of 
murder. 

No one can be convicted of any grade of homicide 
unless the body of the deceased or portions of it are 
found, and sufficiently identified to establish the death 
of the person charged to have been killed. Under 
this statute neither circumstantial evidence nor 
the confession of the accused will suffice to estab- 
lish the corpus delicti. The fraudulent conversion of 
personal property by any bailee is punished as theft. 
Bucket shops and dealing in futures are forbidden. 
Any person convicted of a misdemeanor and who shall 
be committed to jail in default of payment of the fine 
and costs, may be worked upon the public roads or 
upon the county farms of the county where the con- 
viction was had, until the fine and costs are paid, the 
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convict to be entitled to a credit of twenty-five cents 
a day for his work. 

The vendor of intoxicating liquors in qdantities less 
than a quart, is required to give bond with surety in 
the sum of 35,000, conditioned that he will keep a quiet 
house; that he will not sell to a minor, or to a student 
of any institution of learning, or to a habitual drunk- 
ard, or to any person after being notified in writing 
by the wife or mother, daughter or sister of the person 
not to sell to such person; that he will not permit any 
minor to enter his place of business, nor keep or per- 
mit to be kept on his premises any ten pin alley, pool- 
table, nor any kind of table or device for games of 
chance, nor rent any part of his premises for any game 
prohibited by law, and that he will not sell adulterated 
liquors. 

A local option law has been passed to forbid the sale 
of intoxicating liquors in any community which may 
vote in favor of prohibition. 

An amended election law provides a method of 
counting the ballots at intervals of an hour, while the 
election is going on; at the end of each hour, the box 
in which the ballots are deposited is opened and the 
votes counted, another box meanwhile being used to 
carry on the election; all the counted ballots are de- 
posited as fast as they are counted in a third box, and 
when the election is over such box containing all the 
ballots is delivered to the proper officer according to 
law. 

Vermont: In Vermont provision has been made for 
the appearance of the State’s attorney for the several 
counties in all divorce cases, in their respective coun- 
ties, and whenever in their judgment the public good 
shall so require, they shall introduce evidence on the 
part of the State; a fee of $5 payable out of the treasury 
is allowed the State’s attorney upon the final disposi- 
tion of each divorce case in which he appears. 

In suits brought against a husband for the mainte- 
nance of a wife, she is a competent witness; in all ac- 
tions when the husband and wife are properly joined, 
either as plaintiffs or defendants, both the husband 
and wife are competent witnesses, except as to con- 
versations between them. In_ business transactions, 
conducted by the husband as agent of the wife, or by 
her as his agent, both are competent witnesses for 
each other. 

A party producing a witness may, by leave of the 
court, prove that he has at other times made state- 
ments inconsistent with his testimony, but before 
doing so the witness must be asked,under the usual con- 
ditions, whether he made such supposed statements. 
In insolvency proceedings, the debtor’s homestead 
may be sold, if necessary, to sever his interest from 
other interests held jointly with him; or when a sev- 
erance of the homestead from other real estate of the 
debtor will depreciate the value of the other real 
estate, or be a great inconvenience to the parties in- 
terested in either; the proceeds of the homestead to 
be paid to the debtor or invested under the direction 
of the court. A chattel mortgage executed by a firm 
may be signed and sworn by one member thereof. 

A railroad commission has been created with the 
usual powers of such commissions, and the commis- 
sioners are directed as far as possible to conform to 
the provisions of the inter-State commerce act passed 
by Congress, to the recommendations of the national 
board upon the subject of transportation. 

When a railroad is to be sold under a decree of court, 
the company owning any connecting railroad is au- 
thorized to purchase the road to be sold, and to con- 
solidate it and its franchises with the purchasing com- 
pany. 

A drunk or disorderly passenger, or one who refuses 
to comply with the reasonable regulations of arailroad 
compauy, may be put off the train by the conductor at 











the nearest regular station, but notelsewhere. Steam- 
boilers used in any city or town may be examined on 
the application of three reputable citizens, and if found 
defective, the use of them is prohibited. Courts are 
required to exclude all minors from the court-room 
when a case of scandalous or obscene nature is on trial, 
and they may exclude all spectators except parties and 
witnesses. The sale of oleomargarine, or other similar 
substance as butter, is prohibited, and hotels, restaur- 
ants and boarding-houses in which imitation butter ig 
used are required to give notice thereof by posting a 
placard. For some reason which [ cannot ascertain, 
Vermont has repealed the law which deprives persons 
guilty of desertion and persons convicted of felony of 
the right to vote. 

The liquor law has been amended and made more 
stringent; the study of scientific temperance in the 
public schools is enjoined; instruction as to the effects 
of alcoholic drinks and narcotics upon the human sys- 
tem must be as thorough as it is in arithmetic or 
geography; the law declares that at least one-fourth 
of the space of the text-books must be devoted to this 
subject, but in the highest grade of the graded schools, 
the legislator thinks twenty pages of alcoholic matter 
will suffice. 

I cannot refrain from calling your attention to a 
resolution passed by the Legislature of Vermont, be- 
cause it is a beautiful manifestation of that fraternal 
sentiment which really exists in this family of States. 
The cordiality expressed in the resolution gives assur- 
ance that the family feud is ended in fact and in spirit; 
that its reminiscenses no longer inflame the passions: 
that the soothing hand of obliteration has effaced the 
symbols of strife; that monuments erected on battle 
fields are but memorials of the heroism of the dead; 
that the brave American has lost the rancor engen- 
dered by war, in admiration for the valor and genius 
of his countrymen, and in respect for the memory of 
those who, on both sides, sacrificed their lives for the 
maintenance of their principles. Monuments of Ver- 
mont marble had been constructed in Virginia by Col. 
Herbert E. Hill, of the Eighth Vermont regiment, as 
a memorial of those of his regiment who fell in battle 
at Winchester and at Cedar creek; the Legislature of 
Vermont, after expressing the gratitude of the people 
of the State to Col. Hill, proceeds as follows: 

Resolved, That the kindly spirit in which the inhab- 
itants of the Shenandoah Valley received the citizens 
of this State September 19, 1885, and aided them in 
dedicating monuments to their fallen sons, merits our 
warmest thanks, and the noble response of the mayor 
of Winchester, when requested by the governor of 
Vermont to protect the monument, saying: ‘* We 
will guard it sacredly, and rather than allow a single 
letter to be effaced on its pure white surface, we would 
wish that it might be extended to the clouds, and that 
angels of peace might hover around its summit, sym- 
bolical of the union of friends, now so firmly estab- 
lished between all sections in our land,” is received as 
the fraternal sentiment which binds Vermonters with 
Virginians. 

I pause to pay tribute to the memory of a distin- 
guished son of Vermont who was one of the founders 
of this association, and from its organization has been 
the chairman of its executive committee. Luke P. 
Poland died suddenly on 2d of July last. Born in the 
year 1815,at the early age of thirty-three he was elected 
by the Legislature of Vermont one of the judges of the 
Supreme Court. This position he held by successive 
annual elections for seventeen years having been made 
chief justice in the year 1860. He represented Ver- 
mont inthe United States Senate from November, 
1865, to March, 1867. Frequently returned by the 
people of his district as member of Congress, his ca- 
reer in the House of Representatives was distin- 
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guished by the fidelity and ability which character- 
ized his life. He was always active and earnest in the 
discharge of duty, whether as counsel or as judge, as 
senator or representative in Congress. or as member 
of the State Leyislature, or as regent of the Smithso- 
nian Institute; or as trustee of the Univer- 
sity of Vermont; in all of these relations he was 
eminent, because he was a man of great originality of 
thought. The dignified earnestness of his character 
did not chil] his nature or cast a shadow over his so- 
cial life, for he was a genial gentleman, rich in con- 
versation and humor. On his tomb should be inscribed 
the well known line of Horace. 
** Justum ac tenacem propositi virum.” 

Virginia: An extra session of the Legislature of 
Virginia was held for ashort period. A new code 
was adopted to go into operation on 1st of February, 
1888. This code is arevision of the statutes of the 
State, made by a commission which had been engaged 
on the work for several years; it contains a married 
woman's act substantially similar in its provisions to 
the legislation of the English statute of 1882, called 
Lord Selborne’s. 

West Virginia: A candidate for admission to the 
bar, unless he be a graduate of the law school of the 
University of West Virginia, must undergo a satisfac- 
tory examination before three judges. 

An act has been passed tolay ataxof twoand a 
half percent on collateral inheritances; also to re- 
quire the plaintiff in suing out an attachment to state 
in his affidavit the material facts relied upon by him 
to show the existence of the grounds upon which his 
application for the writ is based, unless the ground be 
non- residence of the defendant. By an act similar to 
that passed in Rhode Island, orphan asylums are 
authorized to provide suitable homes for minors com- 
mitted to their care; a comprehensive law regulating 
the working, ventilation and drainage of mines has 
been enacted; no boy under twelve years of age, and 
no female can be employed to work in mines; and an 
attempt by any person or combination of persons, by 
force, threats, menace or intimidation, to prevent any 
one from working in mines who may desire to do so 
is punishable by fine or imprisonment. Payment of 
wages every two weeks in cash to operatives in mines 
and to employees of manufacturing establishments is 
enforced. The effect of alcoholic drinks on the human 
system is to be taught in the public schools, and an 
amendment to the Constitution prohibiting the sale of 
intoxicating liquors except for sacramental, medicinal 
and mechanicul purposes, has been proposed by the 
Legislature, and it will be submitted to a vote of the 
people at the next general election. 

Wisconsin: In Wisconsin, the father of a minor 
child, and in case of his death the mother, is allowed 
to appoint by will a guardian therefor. In case a per- 
son dies leaving no debts, or his estate has been settled, 
and!the administrator orfexecutor has been discharged, 
aspecial administrator may be appointed for any 
special purpose which shall be stated in his letters of 
administration,and when that purpose has been served 
his authority ceases. To the actions which survive at 
common law, Wisconsin has added actions for assault 
and battery, false imprisonment or other damage to 
the person; it has also extended the liability of muni- 
cipal corporations for injuries by mobs, so as to 
include responsibility for any bodily harm or injury, 
sustained by persons not implicated in the riot, who 
have not by their own act or negligence, contributed 
to the injury. Where the mortgagor of a stock of 
goods, or stock in trade, remains in possession and is 
permitted’to make sales and apply the proceeds to the 
payment of the mortgage debt, he is required to file 
every sixty days a sworn statement of sales made and 
of additions to stock; if he fails to do so,the mortgage 





debt becomes due and payable, and the mortgage 
ceases to be a lien as to third persons at the expira- 
tion of fifteen days thereafter. 

The absolute power of alienation cannot be sus- 
pended by any limitation or condition, fora longer 
period than during the continuance of two lives in 
being at the creation of the estate, and twenty-one 
years thereafter, except when real estate is granted or 
devised to literary or charitable corporations, created 
by the laws of the State or where a contingent re- 
mainder in fee is created on a prior remainder 
in fee to take effect in the event that the persons to 
take under the first remainder be under twenty-one 
years of age. When an assignment is made for the 
benefit of creditors, the assignee may in the name of 
the debtor, contest the validity of any attachment 
levied on his property within sixty days prior to the 
assignment, and he may traverse the affidavit on 
which the attachment issued. If a married man 
execute a mortgage of persoual property exempt from 
seizure, such mortgage is not valid, unless signed by 
his wife in the presence of two witnesses. The forma- 
tion of corporations for the purpose of carrying on 
any trade or business on the co-operative plan has been 
authorized —the shares to be not less than $1 nor 
greater than $10 each. Corporations may be organized 
for the purpose of insuring or guaranteeing owners 
and mortgagees of real estate from loss, by reason of 
defective titles or incumbrances. Executors or 
trustees who are authorized by the will of the testator 
to organize a corporation may individually, or as exec- 
utors, together with the legatees, form a corporation 
to carry out the intentions of the testator as expressed 
in the will, and may convey to such corporation the 
property referred to in the will, or subscribe for 
stock to the value of the property, and transfer the 
property in payment of the stock. The safety and 
health of employees in factories and workshops have 
been provided for by acts regulating those establish- 
ments, and enlarging the powers conferred on the 
State factory inspector. ‘‘ Boycotting’’ has been de- 
clared unlawful, and is punished by fine and impris- 
onment; blacklisting of employees by employers is 
prohibited, and interference by threats, intimidation 
or coercion with persons employed at lawful labor, or 
with the use or operation of machinery, cars or en- 
gines by injuring the same, or by moving any part 
thereof, is also punished with fine and imprisonment. 
An act has been passed to protect children from neg- 
lect, abuse or the vicious or immoral habits of parents 
or guardians, or any persons having custody of them, 
and toremove them to a comfortable home, or to 
such place of safekeeping as may be available. The 
remeval is effected by judicial authority after due no- 
tice to the parents or other custodian of the children. 
The sale of liquor to a drunkard, or to a person given 
to the excessive use of drink, may be forbidden by his 
wife, or by the supervisors, or by the trustees 
of the village, or the aldermen of a city, or 
any of them; the penalty for disobedience is fine 
and imprisonment. Milliners must have incurred the 
displeasure of Wisconsin men, if their sentiments are 
expressed in a spiteful law which forbids the kill- 
ing of birds for millinery purposes. You cannot 
in that State kill or catch fora milliner any robin, 
sparrow, thrush, blue-bird, swallow, cat-bird, king- 
bird, wood-pecker, flicker, pigeon, dove, black-bird, 
wren, finch,lark, pewet,oriole,humming-bird, bunting, 
grackle, grosbeak, warbler, fly-catcher, swift, waxwing, 
chickadee, creeper, goat-sucker, tanager, or whip- 
poor-will; it isa misdemeanor to kill for a milliner 
any bird in the foregoing catalogue, which the State 
ornithologist must have prepared. The enforcement 
of the law, I apprehend, will be difficult, as the viola- 
tion of it depends on the intention of the person kill- 
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ing, and I venture to assert that the murder of birds 
will go on in Wisconsin and the milliners will get 
them, and yet they will all be killed for the hair- 
dresser, the florist, the baker, the butcher, but not 
one for the milliner. Wisconsin has made it criminal 
for an architect who shall draw plans or superintend 
the erection of any school-house, church, factory, hall 
or hotel without providing the fire-escapes and out- 
ward-swinging doors required by law. The abduction 
or the deceitful enticement of chaste unmarried 
women to improper places is punished by imprison- 
ment in the penitentiary not more than fifteen nor 
less than five years. A common drunkard may be 
sentenced to imprisonment in an inebriate asylum for 
not more than two years nor less than three months; 
and when a person is sentenced to imprisonment in 
the county jail, the court may also sentence to hard 
labor, under the direction of the supervisors of the 
county where the offense was committed. The gover- 
nor of this State is directed to have placed in the old 
hall of the House of Representatives at Washington 
“a statue of Pere Marquette, the faithful missionary 
whose work among the Indians and explorations 
within the borders of the State in the early days are 
recognized all over the civilized world.” 

It is my impression that this long, and I fear tedious, 
review will give you a very correct idea of the tend- 
ency of public thought, and of the influence of the 
legal profession in directing that tendency; the effort 
to repress crime, the anxiety to ameliorate the condi- 
tion of laborers, the solicitude for women and chil- 
dren, and the energy of the legislation respecting cor- 
porations, while they attest the evils of the day, nev- 
ertheless strengthen our confidence in democratic in- 
stitutions and increase our respect for the intelli- 
gence and virtue of the American people. 

Having performed the duty assigned me, I declare 
the tenth annual session of the American Bar Asso- 
ciation to be now open. 


a 


CARRIERS —INTER-STATE COMMERCE ACT 
—LONG AND SHORT HAUL—COMPE- 
TITION — PASSES. 


CIRCUIT COURT, DISTRICT OREGON, JULY 4, 1887. 


Ex PARTE KOEHLER. 


The fact that there is competition in the carriage of persons 
or property to or from a particular place is a circumstance 
that justifies a common carrier, under section 4 of the in- 
ter-State commerce act, to charge less for a long haul to or 
from said place than a short one included therein, 

Section 2 of the inter-State commerce act in effect prohibits 
the giving of passes or free carriage to particular persons, 
and the exception allowed in section 22, in favor of officers 
and employees of the road, does not include the families 
of such persons. 


P ETITION for instruction. 


John W. Whalley, for petitioner. 


Deapy, J. On June 25, 1887, the receiver of the 
Oregon and California Railway Company filed his peti- 
tion in this court, asking for direction touching cer- 
tain questions arising in the management of the road 
under the inter-State commerce act. The road is four 
hundred miles in length and lies wholly in this State, 
between Portland and the southern boundary thereof ; 
and since January 19, 1885, it has been operated by the 
petitioner, as receiver of this court. 

It appears from the petition that the Oregon and 
California road will soon be connected with the Cali- 
fornia and Oregon road, when the two will form a 





through line between Portland and San Francisco; that 
between these points there is also water communica- 
tion by steamers and sail-vessels, that carry passen. 
gers and freight at less than the average cost of trang. 
portation by rail between said places and all interven. 
ing stations; that the road of the Oregon Pacifig 
Railway Company runs from Yaquina bay to Albany, 
in this State, and there crosses the line of the Oregon 
and California road, from whence it is being con. 
structed to the eastward; that with the aid of steam. 
boats on the Wallamet river it receives a portion of 
the freight which would otherwise be carried on the 
Oregon and California road; that the bulk of the 
freight obtained by the Oregon Pacific Railway Com. 
pany from the Wallamet valley is carried to Yaquina 
Bay, and thence to San Francisco, at special rates, on 
the steamers of the Oregon Development Company, 
which are apparently under the same control as the 
Oregon Pacific road; that the Canadian Pacific road 
connects with a line of steamers running between its 
western terminus and San Francisco; and that to 
compete with such, all water and railand water trans- 
portation between Portland and points to the north 
and east of it, and in the Wallamet valley on the one 
hand, and San Francisco on the other, it is necessary 
to make corresponding rates on the Oregon and Cali- 
fornia road. 

The petitioner also states that it will be necessary 
for him, under section 6 of the inter-State commerce 
act, in conjunction with those in control of the con- 
necting lines, to make the rates between Portland and 
San Francisco; and in view of these general state- 
ments, and many illustrative details contained in the 
petition, he asks (1) whether, under the inter-State 
commerce act, such rates can be made, for through 
travel and traffic, as will enable the Oregon and Cali- 
fornia road to compete for the same, at points where 
competition by water or rail exists, although the rates 
for the long haul between Portland and San Francisco 
or intervening points may be less than those for a 
shorter haul in the same direction between said places 
or such points; and (2) whether, in connection with 
the Northern Pacific Railway Company or other trans- 
portation lines, the Oregon and California road may 
meet the competition of the Canadian Pacific road, 
or other transportation lines, on transcontinental busi- 
ness originating to the north and east of Portland, al- 
though its share of the through rate may be less than 
the local charges over the road, or its share of the 
through rate on competitive business between Port- 
land and San Francisco. 

The petitioner also states that it has been customary 
to issue passes to the families of employees of the 
road, as well as the employees themselves, and that 
the same have been regarded as a part of the consider. 
ation for the services of the latter; and asks whether, 
under section 22 of the inter-State commerce act, he 
can issue such passes over the Oregon and California 
road, to be used on inter-State travel; and whether he 
can interchange the same for the passes of other roads, 
to be used in such travel by the families of the em- 
ployees of such other roads. 

The inter-State commerce act applies, by its own 
terms, ‘‘to any common carrier engaged in the trans- 
portation of passengers or property wholly by railroad, 
or partly by railroad and partly by water, when both 
are used under a common control, management or ar- 
rangement for acontinuous carriage or shipment” not 
“wholly within one State:” and all charges for any 
such service “‘ shall be reasonable and just.’’ Section 
4of the act provides “ that it shall be unlawful for any 
common carrier subject to the provisions af this act to 
charge or receive any greater compensation in the ag- 
gregate for the transportation of passengers, or of like 
kind of property, under substantially similar circum- 
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stances and conditions, for a shorter than for a longer 
distance over the same line, in the same direction, the 
shorter being included within the longer distance; 
put this shall not be construed as authorizing any 
common carrier, within the terms of this act, to charge 
and receive as great compensation for a shorter as for 
a longer distance.” 

From Ex parte Koehler, 23 Fed. Rep. 529, it appears 
that the Oregon and California Company was formed 
under the general incorporation act (1862) of Oregon, 
passed in pursuance of section 2 of article 9 of the 
Constitution of the State, which provides for the for- 
mation of corporations under general laws only, and 
reserves to the Legislature the power to alter, amend, 
or repeal any act passed in pursuance thereof, “ but 
not so as to impair or destroy any vested corporate 
right;”’ and section 36 of this corporation act provides 
that a railway corporation formed thereunder “ shali 
be a common carrier, and shall have power to collect 
and receive such tolls and freights, for transportation 
of persons or property thereon, as it may prescribe.” 
Gen. Laws Or. 532. 

From these premises I concluded in that case that 
this corporation has a vested right to collect and re- 
ceive a reasonable compensation for the transportation 
of persons and property over its road which the Legis- 
lature cannot impair or destroy; and that, while the 
Legislature may prescribe rates of transportation 
which will be presumed reasonable until the contrary 
appears, the judiciary are final judges of what is rea- 
sonable or not, or what ‘impairs’ the vested right of 
the corporation to have a reasonable compensation for 
its services. Following in this conclusion I held in 
the same case, that notwithstanding the act of the 
Oregon Legislature (Sess. Laws 1885, p. 39), called the 
“Hoult Act,’ prohibiting the corporation from charg- 
ing a greater rate fur carrying similar property for a 
short haul than a long one, in the same direction, the 
Oregon and California road might, for the purpose of 
retaining and securing business, at a point or place 
where there are competing lines of transportation, 
charge less for a long haul than a short one, in the 
same direction, so long as the charge for the latter is 
reasonable. In the course of the opinion it was said: 

“T assume that the State has the power to prevent a 
railway company from discriminating between persons 
and places for the sake of putting one up or another 
down, or any other reason than the real exigencies of 
its business. Such discrimination, it seems to me, isa 
wanton injustice, and may therefore be prohibited. 
It violates the fundamental maxim, sic uiere tuo ut 
alienum non ledas, which in effect forbids any one to 
so use his property as to injure another. * * * But 
where the discrimination is between places only, and 
it is the result of competition with other lines or 
means of transportation, the case, I think, is different. 
For instance, the act prescribes a reasonable rate for 
carrying freight between Corvallis and Portland, or 
from either to points intermediate thereto. But Cor- 
vallis is on the river and has the advantage of water 
transportation for some months in the year. The car- 
riage of goods by water usually costs less than by land, 
and as water-craft are allowed to carry at a rate less 
than the maximum fixed for the railway, they will get 
all the freight from this point unless the latter is al- 
lowed to compete for it. But if to do this it must 
adopt the water rate for all the points intermediate 
between Portland and Corvallis, where there is no 
such competition, it is, in effect, required to carry 
freight to and from such points at a less rate than that 
which the Legislature has declared to be reasonable, 
or else give up the business at Corvallis altogether. I£¢ 
the Legislature cannot require a railway corporation, 
formed under the law of the State, to carry freight for 
nothing, or at a less rate than a reasonable one, then 





it necessarily followg that this provision of the act 
cannot be enforced, so far as to prevent the railway 
from competing with the water-craft at Corvallis and 
other similarly situated points, even if in so doing 
they are compelled to charge less for a long haul than 
a short one in the same direction. It is not the fault 
or contrivance of the railway company that compels 
this discrimination. It is the necessary result of cir- 
cumstances altogether beyond its control. It is not 
done wantonly for the purpose of putting the one place 
up or the other down, but only to maintain its busi- 
ness against rival and competing lines of transporta 
tion. In other words, the matter, so far as the railway 
is concerned, resolves itself into a choice of evils. It 
must either compete with the boats during the season 
of water transportation, and carry freight below what 
the Legislature has declared to be a reasonable rate, or 
abandon the field and let its road go to rust. Nor can 
the shipper at the non-competing point, or over the 
short haul, complain so longas his goods are carried at 
areasonable rate. It is not the fault of the railway 
that the shipper who does business at a competing 
point has the advantage of him. It is a natura] advan- 
tage to which he must submit, unless the Legislature 
will undertake to equalize the matter by prohibiting 
the carriage of goods by water for a less rate than by 
rail; and when this is done, the inequalities of dis- 
tance, as well as place, may also be overcome by re- 
quiring goods to pay the same rate over a short haul 
as a long one.”’ 

This opinion has been before the world for more 
than two years, and on account of the importance of 
the subject, has attracted some attention, but so far 
as I am aware, it has received no unfavorable criti- 
cism; and time and reflection have fully satisfied me 
of the correctness of the ruling. 

In Ex parte Koehler, 25 Fed. Rep. 73, I had occasion 
to consider this subject again, on account of the com- 
petition at Corvallis with the Oregon Pacific Railway 
Company, running in connection with the steamers of 
the Oregon Development Company, for freight des- 
tined to and from San Francisco, in which the receiver 
was instructed to make rates that would enable the 
Oregon and California road to compete for freight 
with the Oregon Pacific Company at Corvallis. At 
common law a carrier has a right to charge less for a 
long haul than a short one in the same direction, but 
the rate for the short haul must be reasonable. 

In Atchinson, T. & S. F. Ru. v. Denver & N. O. Ry., 
110 U. S. 683, the Supreme Court held that the former 
could not be required to carry freight over its road 
from Kansas City to Pueblo, Colorado, for the latter, 
at the same rate it obtained ona division of through 
rates among combined companies, of which it was one, 
on a through line from Kansas to Denver, the latter 
being a competitive point for the business to and from 
the Missouri river, while Pueblo is not, and this con- 
clusion was reached notwithstanding the Constitution 
of Colorado (section 6, article 15), prescribes: 

“All individuals, associations and corporations shall 
have equal rights to have persons and property trans- 
ported over any railroad in this State, and no undue 
or unreasonable discrimination shall be made in 
charges or facilities for transportation of freight or 
passengers within the State.” 

The judgment of the court is authority then for this 
proposition: Two or more corporations, in order to 
meet competition, may form a through line, and 
charge through rates for transportation thereon, which 
may be less than the sum of the local rates of the 
several roads constituting the line; and the portion 
of the through rate received by each corporation may 
be less than the local rate charged by said corporation 
for carrying freight over the whole length of its road. 

The inter-State commerce act is intended, among 
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other things, to prevent discrimination between long 
and short hauls, except where “they are made under 
substantially dissimilar circumstances and conditions. 
In my judgment, Congress in limiting the prohibition 
contained in section 4uf the act against discrimina- 
ting charges between long and short hauls, to cases 
where such hauls are made “under substantially simi- 
lar circumstances and conditions,’’ has recognized the 
rule laid down in Ex parte Koehler as a proper one. 
Freight carried to or from a competitive point is 
always carried under “ substantially dissimilar circum- 
stances and conditions’ from that carried to or from 
non-competitive points. In the latter case the railway 
makes its own rates, and there is no good reason why 
it should be allowed to charge less fcr a long haul than 
ashort one. When each haul is made from orto a 
non-competitive point, the effect of such discrimina- 
tion is to build up one place at the expense of the 
other. Suchaction is willfully unjust, and has no 
justification or excuse in the exigencies or conditions 
of the business of the corporation. In the former 
case the circumstances are altogether different. The 
power of the corporation to make a rate is limited by 
the necessities of the situation. Competition controls 
the charge. It must take what it can get, or as was 
said in Ex parte Koehler, ‘‘ abandon the field, and let 
its road go to rust.” 

Competion may not be the only circumstance that 
makes the condition under which a long and a short 
haul are performed substantially dissimilar; but cer- 
tainly it isthe most obvious and effective one, and 
must have been ia the contemplation of Congress in the 
passage of the act. Section 6 of the act of July 1, 1862 
(12 Stat. 489), incorporating the Union Pacific, provides 
that the United States shall have the preference in the 
use of the road or the corporation, for the transporta- 
tion of mails, troops and munitions of war, “at fair 
and reasonable rates of compensation, not to exceed 
the amount paid by private parties for the same kind 
of service.” 

In Union Pac. Ry. Co. v. U. S., 104 U.S. 662, and 
117 id. 355, a question arose under this section as to 
what compensation the corporation was entitled to 
receive for transporting persons connected with the 
postal and military service of the government, over 
the line of its road, when it appeared from the finding 
of the Court of Claims that the uniform rate of the 
Union Pacific for carrying passengers over its road 
between Council Bluffs and Ogden, on tickets pur- 
chased at either of these points, was $78.50, but by 
contract with connecting railway corporations, passen- 
gers were carried on through tickets from New York 
to San Francisco at reduced rates, of which the Union 
Pacific received as its proportion, $54a passenger. 117 
U. S. 362; 6 Sup. Ct. Rep. 772. 

As stated by the Supreme Court (117 U. S. 363; 6 
Sup. Ct. Rep. 776): 

“The contention of the United States is that local 
passengers carried on its account between Council 
Bluffs and Ogden shall be carried at the same rates as 
are charged for through passengers passing between 
these points, as part of a journey over a whole line, 
although a difference is made in respect to all other 
persons.”’ 

The question was decided in favor of the corporation, 
the court holding, in the language of the syllabus, 
(117 U. S. 355; 6 Sup. Ct. Rep. 772): 

“The service rendered by a railway company in 
transporting a local passenger from one point on its 
line to another is not identical with the service ren- 
dered in transporting a through passenger over the 
same rails.” 

The decisions of the Supreme Court in these two 
cases are quite recent (1881, 1883, and 1885), and were 
doubtless present in the mind of Congress at the pass- 





age of the inter-State commerce act. In effect they 
both hold that ashort haui, without competition, jg 
not ‘‘a like service,’’ or a service performed under 
“similar circumstances and conditions,” with a long 
one subject to competion, and that the circumstances 
in such case are so dissimilar as to warrant discrimi- 
nation, or aless rate over the long haul than the short 
one. Section 90 of the English railway act of 1845 (8 and 
9 Vict., chap. 20), requires equality of ratesfor the 
passage of goods ‘‘ passing only over the same portion 
of the line of said railway, under the same circum. 
stances.”’ 

In Denaby Main Collier Co. v. Manchester, S. & L. 
Railway Co., 11 App. Cas. 97; 26 Amer. & Eng. R. Cas, 
293, it was held in an action against the defendant for 
overcharges, made in violation of the act, in carrying 
coals froma group of collieries situate at different 
points along the line of its road, at a uniform rate, 
that the act only applied to goods passing between the 
same termini, and over no other partof the line; and 
that inequality of rate, where unequal distances are 
traversed, does not constitute a preference contrary to 
the act. In others words, the court beld that two tons 
of coal, passing over the road of the defendant be- 
tween B. and C., did not pass over such portion of its 
line ‘‘ under the same circumstances,”’ if one of them 
also passed over that portion of the road between A. 
and B., and therefore the defendant was not guilty of 
an infraction of the act when it charged no more for 
carrying a ton of coal from A. to the point C. than it 
did from B. to such point. 

But under the inter-State commerce act, mere 
difference in distance is not such a circumstance as 
will justify a greater or even an equal charge fora 
short haul than along one. Yet Congress must have 
contemplated that there might be such a difference in 
the circumstances attending a long and a short haulas 
would justify such charge, as would make it neces- 
sary forarailway corporation, in the retention and 
acquisition of the business for which it is constructed 
and operated, to charge less fora long haul thana 
short one. Congress never intended to make of this 
act a Procrustean bed, in which the conduct of the 
business of allthe roads engaged in inter-State com- 
merce shall be made to conform to onearbitrary rule, 
without reference to the probable and even unavoid- 
able difference in the conditions and circumstances 
under whichit must be transacted. And as I have 
said, in my judgment, competition between the ter- 
mini of a long haul is the most obvious and effective 
circumstance that justifies a railway in making a rate 
below what it might reasonably and does charge where 
there is no competition. The places between which 
competition in transportation exists between water- 
craft and railways, or even the latter, always will and 
must send and receive freight at lower rates than 
others not so favored. This is the result of natural 
advantage, supplemented often by exceptional sagac- 
ity and enterprise, and it would be folly in the Legisla- 
ture to prevent it if itcould. As long as people and 
places differ so widely in capabilities and facilities, 
social or business equality is impossible. Society can 
do no more than to give each one an even chance and 
a fair show to make the most of his or its opportunities, 
and leave the result to circumstances over which it 
has little if any direct control. 

The third question propounded by the receiver is 
easily answered. Section 2 of the act, by prohibiting 
any carrier subject thereto from charging any one per- 
son “a greater or less compensation for any service” 
rendered in the transportation of persons or property 
subject to the act than it does any other person for “a 
like and contemporary service,” ‘ under substantially 
similar circumstances and conditions,” in effect pro- 
hibits the issuing of passes or the carrying of any per- 
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son free of charge, so long as the same privilege is 
denied to any other person ‘‘ under substantially simi- 
lar circumstances and conditions.””’ Now it may be 
said, and with much plausibility, that the wife or 
minor child of an employee sustains a different rela- 
tion to the employer from that of the public generally ; 
and that therefore the carriage of such 4 person ona 
pass, or free of charge, is a service rendered by the 
carriers under “‘ substantially dissimilar circumstances 
and conditions” from that rendered to any other per- 
son not belonging to the family of an employee. 

But section 22 of the act contains some specific ex- 
ceptions to the operation of section 2. Among them 
is this: 

“Nothing in this act shall be construed to prevent 
railroads from giving free carriage to their own officers 
and employees, orto prevent the principal officers of 
any railroad company or companies from exchanging 
passes or tickets with other railroad companies for 
their officersand employees.” 

The language of the exception is explicit. There is 
no room for interpretation or construction. The words 
cannot be made to include the‘*family”’ of an em- 
ployee without violence to the apparent purpose of the 
Legislature. In effect the exception declares that the 
“circumstance ”’ of a person being the employee of a 
railway corporation is sufficient to justify the latter in 
earring him free of charge, but not his wife or child- 
ren. The exception takes thesubject of free carriage, 
on account of any person's employment by a railway 
corporation, out of the question of “similar circum- 
stances and conditions,’’ as provided in section 2, and 
declares that the person so employed may be carried 
on that account, without reference to any other 
circumstance or condition, and by a necessary implica- 
tion no one else. Doubtless it would be expedient to 
include the immediate family—the wife and minor 
children — of the employee in this exception. By this 
means the corporation might, without material costs 
to itself, or prejudice or injustice to any one, augment 
ina graceful way the compensation and convenience 
of faithful servants. But the remedy, if any, is with 
Congress and not the courts. 

The receiver is instructed that he is authorized to 
make a less rate fora long haul than ashort one, in 
conjunction with connecting lines or otherwise, when- 
ever by reason of competition with other lines or 
means of transportation, the same is necessary to 
enable the Oregon and California road to retain or ac- 
quire business; and that he is not authorized to give 
passes over his road to any member of the family of 
an employee thereof, for the purpose orin connec- 
tion with inter-S tate travel. 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 


CRIMINAL LAW—EXCLUSION OF WITNESS FROM COURT- 
ROOM—EFFECT OF DISOBEYING ORDER.— Where at the 
beginning of a criminal trial, the court ordered the ex- 
clusion of the witnesses on both sides from the court- 
Troom, aud a material witness for the prisoner, in diso- 
bedience of the order, remained in the room during 
the examination of the witnesses, and was therefore 
not permitted by the court to testify, held error. It 
wasinthe discretion of the court to order the wit- 
nesses t6 leave the court-room, but it is not reasonable 
to take away from the prisoner on trial the benefit of 
testimony on which his life may depend because of 
the misconduct of another person. The humanity of 
the law is shocked at the punishment of the innocent. 
It provides with the greatest solicitude that persons 





accused of crimes shall-have fair and impartial trials. 
The object is considered of sufficient importance to be 
guaranteed by the solemn and impressive declarations 
of our organic law. The scheme and theory of our 
legal system seek to provide that no man shall be ad- 
judged guilty unless the truth of the matter charged 
upon him has been established after a fair and full in- 
vestigation. The ascertainment of the truthis the 
great end and object of all the proceedings in a judicial 
trial. But this object is pursued by general rules 
which experience has shown to be usefulin guarding 
against erroneous conclusions. By the operation of 
these general rules, certain well-defined classes of per- 
sons are forbidden to testify. Subject to these well- 
known and distinctly-marked exceptions, a person on 
trial has the right to prove the truth relating to the 
accusation against him by the evidence of all witnesses 
who have any knowledge of it; and they are compelled 
to attend and deliver their testimony in his behalf. 
Since such great care has been taken to secure the 
right of an accused person to prove the truth relating 
to the accusation against him, it would be very strange 
if he should forfeit this most precious privilege by the 
misbehavior of a witness. Authorities were cited at 
the bar for the purpose of showing that in some juris- 
dictions it was within the discretion of the judge to 
refuse to permit a witness to testify under the circum- 
stances stated in the second exception. If the evi- 
dence of such witness would show the innocence of a 
prisoner on trial for his life, then the discretion of the 
judge to admit or reject the testimony amounts toa 
discretion to take the prisoner’s life or to spare it. 
The wise, just, and merciful provisions of our crimi- 
nal law do not place human life on such an uncertain 
tenure. A man’s life and liberty are protected by 
fixed rules prescribed by the law of the land, and are 
not enjoyed at the discretionary forbearance of any 
tribunal. All suggestions of this kind are alien to the 
spirit and genius of our jurisprudence, Md. Ct. App., 
June 21, 1887. Parker v. State. Opinion by Bryan, J. 


EVIDENCE — EXTRINSIC — DESCRIPTION IN WILL.— 
Where a testator in his will devised “ twenty acres off 
the west half of the north-east quarter of the north- 
east quarter of section 33,” township 18 north, range 
11 west, of the third principal meridian, and it appears 
that he had no title to such land, but that in fact the 
only land owned by himin that section was the N. W. 
1 of the N. E. \%, and that this land was not specifi- 
cally devised, he/d, that there was a latent ambiguity, 
which might be removed by evidence extrinsic to the 
will, and that the words ‘‘ north-east quarter,’’ where 
they occur for the first time, might be stricken out, 
and then enough remained to identify the N. W. % as 
the property intended. There is said to exist a latent 
ambiguity, arising under the evidence dehors the will; 
and that the provisions of the will, read in the light 
of this extrinsic evidence, sufficiently make it appear 
that the devise to plaintiff in error, under this first 
clause of the will, was of a part of this N. W. \¢ of the 
N. E. 4 of said section 35. While the general rule 
undoubtedly is that the intention of the testator is to 
be gathered from an inspection and consideration of 
the will, and from no other source, in case of latent 
ambiguity, courts do and must listen to extrinsic evi- 
dence, not for the purpose of contradicting or adding 
to the terms of the will, nor to wrest the words of the 
testator from their natural operation, but for the pur- 
pose of determining the existence or non-existence of 
latent ambiguity; for the latent ambiguity can only 
be shown by extrinsic evidence, and for the further 
pnrpose of enabling the court to look upon the will in 
the light of the facts and circumstances surrounding 
the testator at the time the will was made, whereby 
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to determine the intention of the testator. Gilmer v. 
Stone, 7 Sup. Ct. Rep. 689 (March 8, 1887, opinion by 
Harlan, J.) ‘‘The law is not so unreasonable,’’ says 
Mr. Wigram, “as to deny to the reader of an inustru- 
ment the same light which the writer enjoyed.” 
Wigram, Wills (2a Amer. ed.) 161; see also Perry v. 
Hunter, 2 R. I. 80; Brearley v. Brearley, 9 N. J. Eq. 
21. It is further to be observed, that as a latent am- 
biguity is only disclosed by extrinsic evidence, it fol- 
lows that if removable at all, it may be removed by 
extrinsic evidence. Patch v. White, 117 U.S. 210. 
Mr. Redfield, in his work on Wills (vol. 1, p. 584), 
lays down the rule that where the description of the 
object or subject of a devise is erroneous and mistaken, 
extrinsic evidence is admitted to aid the construction, 
by showing to whom or to what the testator must 
havereferred. Latent ambiguities, as found by Chief 
Justice Tindal in Miller v. Travers, 8 Bing. 244, and 
which might be explained by parol, fall into two 
classes: (1) Where the description of the devisee, or 
subject-matter of devise, is clearon the face of the 
will, but on inquiry it is found that the words de- 
scribe two or more persous or things, with equal ac- 
curacy; so unless it can be shown, by extrinsic evi- 
dence, to which testator intended his words to apply, 
the devise must fail for uncertainty; and (2) where 
the description of the devise, or of the devisee, is cor- 
rect in part, aud in part incorrect, as where devisee’s 
name is correctly given, but his residence, or some 
other circumstance descriptive of the person or thing, 
is incorrect. And the modern state of the law upon 
this subject is well illustrated in the recent opinion of 
the Supreme Court of the United States, wherein Mr. 
Justice Bradley, speaking for-the court, said: “ It is 
settled doctrine that * * * suchanambiguity may 
arise upon a will, either when it names a person as 
the object of the gift, ora thing as the subject of it, 
aud there are two persons or things that answer such 
name or description; or secondly, it may arise when 
the will contains a misdescription of the object or 
subject, as where there is no such person or thing in 
existence, or if in existence, the person is not the one 
intended, or the thing does not belong to the testator. 
The first kind of ambiguity, where there are two per- 
song or things equally answering the description, may 
be removed by any evidence that will have that effect, 
either circumstances or declarations of the testator. 
1 Jarm. Wills, 370; Hawk. Wills, 9,10. Where it con- 
sists of a misdescription, as before stated, if the mis- 
description can be struck out, and enough remain in 
the will to indentify the person or thing, the court 
will deal with it in that way; or if it is an obvious 
mistake, will read it as if corrected ” Patch v. White, 
117 U.S. 210. Tested by these principles, itis very 
clear that in the devise under consideration there is a 
latent ambiguity. On the face of the will, the subject- 
matter of the devise is clear; but on inquiry it is 
found that the descriptive words of the devise are, in 
part, false, the parcel of land appearing to be devised 
did not belong to the testator. If then we may strike 
out of the description of the premises appearing to be 
devised, so much as is false, and enough remain in 
the will, interpreted in the light of surrounding cir- 
cumstances at the time the will was made, to identify 
the premises devised, this case will fall within the 
class of cases of which Patch v. White, supra; Allen 
v. Lyons, 2 Wash. C. C. 475; Winkley v. Kaime, 32 N. 
H. 268; Riggs v. Myers, 20 Mo. 239; Orphan Asylum 
v. Emmons, 3 Bradf. 144; Townsend v. Downer, 23 
Vt. 225; Doe v. Roe, 1 Wend. 541; Mann v. Mann, 1 
Johns. Ch. 234; Woods v. Moore, 4 Sanf. 579, and 
Emmert v. Hays, 89 Ill. 12, are examples as to the 
subject devised; and Gilmer v. Stone, supra; Vernor 
v. Henry, 3 Watts, 385; Inre Gregory, 34 Beav. 600; 
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Button v. Tract Soc., 23 Vt. 336, are examples as to 
the object of devise. As indicative of the extent to 
which these principles have been carried by courts of 
the highest respectabilit,, and as showing the current 
of authority, we select a few examples of their applica. 
tion. In Patch v. White, the testator said: “Ang 
touching my worldly estate, I give, devise, and dig. 
pose of the same in the following manner.’’ He devised 
specific lots to near relatives, and among others, to 
his brother, ‘‘lot number 6, in square 403."" He then 
gave to his son “‘ the balance of my real estate, believed 
to be and consist of” certain named lots; but not 
mentioning lot 3, in square 406. And it was held that 
the testator intended to dispose of all his real estate, 
and thought he had done so; that in the devise to his 
brother he believed he was giving his brother one of 
the lotshe owned; that evidence might properly be 
received to show that the testator did not, and never 
did own lot 6, insquare 403, but did own lot 3, in 
square 406; and that the evidence, in connection with 
the context of the will, sufficiently showed an error in 
description, and that the lot really devised was lot 3, 
in square 406. Allen y. Lyons was a devise of a house 
and lot in Fourth street, Philadelphia, in the occupa- 
tion of R. H. It appeared from the evidence that the 
testator did not own a house and lot in Fourth street, 
but did own a house and lot in Third street, occupied 
by R. H., and it was held that the latter property 
passed underthe will. Winkley v. Kaime was a de- 
vise of thirty-six acres of lot 37, in the second division 
in Barnstead, being the same testator purchased from 
J. P.; and the evidence showed there was no such lot 
in the second division in that town, but that testator 
owned a part of lot 97 in that division, purchased from 
J.P. Held, that the part of lot 97 owned by testator 
passed under the will. In Orphan Asylum v. Emmons, 
the testatrix devised her shares of the Mechanics’ 
Bank stock. She had no bank stock except shares of 
the City Bank. Held, that the word ‘* Mechanics’” 
must be rejected as inapplicable to any property owned 
by testatrix, and the rejection of the word left the be- 
quest to operate upon any bank stock possessed by 
her, and so passed the City Bank shares. Andin 
Riggs v. Myers, the devise was of the S. E. and 8S. W. 
quarter of section 4, town 60, 38; devisee of S. W. \ to 
have access to the Big spring. Parol evidence was 
heard showing the testator never owned any land in 
section 4, 60, 38, but did own the S. E. and 8S. W. 
quarter of section 4, town 59, 38, the S. W. 14 of which 
was accessible to a big spring; and it was held that the 
latter quarter sections passed under the will. And as 
to the identity of the object of the devise, the follow- 
ing may be taken as examples: Gilmer v. Stone. 
Here the bequest was of the testator’s resi duary estate, 
“to be equally divided between the Board of Foreign 
aud the Board of Home Missions.’’ The evidence 
showed several religious denominations, including the 
Presbyterians, had boards of home and foreign mis- 
sions; that testator was an elder in a Presbyterian 
church, and had in his life-time always sent his con- 
tributions for home and foreign missions to the 
Presbyterian boards, and had contributed nothing to 
the mission boards of other denominations. And it 
was held that this evidence, in connection with other 
bequests in the will, made to the Presbyterian church, 
showed that the Presbyterian boards of home and 
foreign missions were the ones intended and entitled 
to receive the bequest. And in Vernor v. Henry,4 
legacy was given to James Vernon Henry, described 
as a nephew of testator, and son of testator’s deceased 
sister Elizabeth. The legacy was claimed by James 
Vernon Henry, a grand-nephew of testator and grand- 
son of Elizabeth; and also by Robert R. Henry, 
nephew of testator, and ouly living son (at date of will) 
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of Elizabeth. On extrinsic evidence, James was held 
entitled to the legacy. See alsol Jarm. Wills, 376 et 
seq. It isto be noted that the principle of construc- 
tion contended for, as applied to wills, has been re- 
cognized by this court in the case of deeds. See Myers 
y. Ladd, 26 Ill. 415; Swift v. Lee, 65 id. 336. In every 
case calling for construction, the question of first im- 
portance is, what was the testator’s intention? As was 
said in Finlay v. King’s Lessee, 3 Pet. 346: ‘The in- 
tent of the testator is the cardinal rulein the con- 
struction of wills; andif that intent can be clearly 
perceived, and is not contrary to some positive rule 
of law, it must prevail; although in giving effect to it 
some words should be rejected, or so restrained in 
their application as materially to change the liberal 
meaning of the particular sentence.’’ But the embar- 
rassment in every case arises in determining the just 
limitation upon judiciary inquiry as to intention. We 
have seen that in case of latent ambiguity, asin the 
present case, where it is shown that the description of 
the subject of the devise, as it appears on the face of 
the will, is false in part, courts may look beyond the 
words of the will, may place themselves in the position 
occupied by the testator when he executed the will, 
and view the testator’s affairs as he viewed them, the 
better to determine the intention of the testator from 
the language of the will, after excluding what is shown 
to be false. This is allit is contended the court should 
do in this case; and to this extent, under the author- 
ities, we may most certainly go. If then it shall ap- 
pear, after rejecting the false words of description, 
that sufficient remains to identify the lands intended 
to be devised, effect must be given to the devise ac- 
cordingly. It seems clear to us, from the will itself, 
that the testator intended to devise all his estate. Not 
only so, but it was his intention to devise *‘ my real 
estate,” not real estate which he did not own. It 
seems very clear to us also that he intended his son, 
plaintiff in error, should be a prominent sharer in his 
bounty. It seems to us certain that testator intended 
to devise lands owned by him in town 18, north of 
range 11 west, of the third principal meridian; also 
lands lying in section 33, in the same town, and owned 
by him; also lands lying in the N. E. 1¢ of said section, 
and owned by him; and also twenty acres off the west 
half of his land, said quarter section. The testator in 
fact possessed just such lands; and we cannot doubt, 
in the light of these facts, that the parcel of land in 
the mind of the testator when he made his will was 
the twenty acres off the W. 14 of the N. W. 14 of the 
N. E. ¥¢ of section 33, town 18, 11, because this tract 
of forty acres was the only tract owned by him lying 
in the N. E. ¥¢ of said section, or indeed anywhere in 
the section. This conclusion is reached, not by adding 
to the terms of the will, nor by inserting what was by 
mistake left out of the will, and thereby reforming it, 
but by rejecting or refusing to give effect to the words 
“ of the north east quarter,’’ where they occur for the 
first time in the description. And this rejection is 
made because it is conclusively shown that to this ex- 
tent the description of the devise is false in fact. The 
township and range are certain; the section therein is 
certain; the quarter section within the section is cer- 
tain; the only land possessed -by the testator within 
the quarter section is certain; and the part off 
the west side of the testator’s lands in the quarter 
section is also certain. Under such circumstances, 
there cannot be said to be any uncertainty as to the 
premises intended by the testator to be devised to his 
son. It was twenty acres off the W. 14 of the N. W. 
\% of the N. E. ¥¢ of section 33. In thus giving effect 
to the devise, the false part of the description is re- 
jected, and effect given to that part which is true; 
and this is done without, in the slightest degree, viola- 





ting any positive rule of law, or accepted canon of con- 
struction. But it is insisted that the principle of 
Kurtz v. Hibner, 55 Ill. 514, is at variance with the 
views here expressed. An examination of the facts of 
that case will, we think, conclusively show that it is 
clearly distinguishable from the case now under cop- 
sideration. In that case the frame of the bill and the 
offered evidence all preceded upon the theory that a 
court of chancery might reform the will by correcting 
a mistake in description. The offer was to prove “* that 
a mistake was made in drafting the will by the inser- 
tion of the words ‘section thirty-two,’ instead of ‘ sec- 
tion thirty-three;’’’ that devisee ‘‘had been in the 
actual possession of the tract for a number of years; 
and upon the repeated promise of the testator in his 
life-time that he would give the same to” devisee, 
she had made lasting and valuable improvements. 
And as to the other tract, the offer was to prove that 
devisee, at the death of the testator, “ was in the 
actual possession of the forty-acre tract, as the tenant 
of the deceased, and that the draughtsman of the will, 
by mistake, inserted the word ‘one’ after the words 
‘section thirty,’ instead of ‘ two,’ so as to bequeath to 
James land in section 31, instead of section 32.’’ There 
was no pretense in that case that by rejecting so much 
of the description as was false, enough of the descrip- 
tion remained so as that the lands devised could be 
identified. The moment that the numbers of the sec- 
tions were rejected, the devise failed for uncertainty. 
The only means of identification furnished by the de- 
scription of the will lay in the numbers of the sections, 
as was said in Bowen v. Allen, 113 Ill. 53. When they 
were rejected nothing was left by which the lands in- 
tended to be devised could be located within any one 
36 sections in the township, unless new numbers of 
sections could be inserted in the description. To have 
done that would have been to add to the will, to sub- 
stitute words not used by the testator in place of those 
used by him, in effect, to make a will for the testator. 
Wills are required by statute to be in writing, and 
courts are without the power of substituting, for the 
written words of the testator, other and different 
words not used by him. Then to permit the substi- 
tuting of words not used in place of words used, would 
not only render this provision of law inoperative, but 
it would overthrow the statute of frauds, and again 
open the door to all the evils that that law was in- 
tended to prevent. Every consideration impels us to 
deny the power of courts to add to or reform a will on 
the ground of mistake. The Kurtz case goes upon this 
principle, and finds support in the following American 
cases: Fitzpatrick v. Fitzpatrick, 36 lowa, 674; Hill 
v. Felton, 47 Ga. 455; Sherwood v. Sherwood, 45 Wis. 
357. Ill. Sup. Ct., June 23, 1887. Decker v. Decker. 
Opinion by Shope, J. 

TRIAL—COMMENTS OF COUNSEL.—The district attor- 
ney, in his argument to the jury, made use of the fol- 
lowing language: ‘‘ The defendant was held on pre- 
liminary examination, as is shown by the evidence, 
and indicted by the grand jury. He has been tried 
twice in this court by ajury of twelve men. Forty 
men have tried this defendant on this charge, and 
have found him guilty.’’ It appears by the record be- 
fore us that the District Court had set aside one ver- 
dict of conviction against the defendant before that 
from which the former appeal was taken, but the 
ground upon which that was done is not shown. Sec- 
tion 4488 of the Code has reference to new trials in 
criminal cases, and is as follows: ‘‘The granting of a 
new trial places the parties in the same position as if 
no trial had been had. All the testimony must be 
produced anew, and the former verdict cannot be used 
or referred to either in evidence or argument.’’ The 
reference by the district attorney to the former ver- 
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dicts was in violation of the last provision of this sec- 
tion. It was also as clearly a violation of the legal 
rights of the defendant. Every man accused of a 
public offense has the right to have the independent 
and deliberate judgment of his triers pronounced 
upon the evidence adduced upon his trial. But in 
this case the fact that two juries, who had listened to 
substantially the same evidence, had been convinced 
by it that the defendant was guilty, was called to the 
attention of those who were trying him, and whose 
duty it was to determine the question alone from the 
testimony in the case; and this was done, as we are 
bound to presume, for the sole purpose of influencing 
their judgment. The deduction to be drawn from 
the statement of the district attorney is that the suffi- 
ciency of the evidence to establish that defendant is 
guilty of the crime of which he is accused was estab- 
lished by the former verdicts. It does not appear 
that this argument was urged by the district attorney; 
but when the attention of the jury is called to the 
facts alleged in the statement, there was probably but 
little necessity for making it. Iowa Sup. Ct., June 30, 
1887. State v. Clouser. Opinion by Reed, J. 


WITNESS—ACCOMPLICE—AIDING ESCAPE.—In Ala- 
bama a prisoner confined in jail is not an accomplice 
of a party whom he procures to furnish him a rasp, 
whereby he effects his escape, in a sense that would 
prevent aconviction of such party of the crime of 
aiding the escape, on his uncorroborated testimony. 
The statute strikes at the offense of one man aiding 
the escape of another, not that of himself, and this is 
made a felony. The test is whether the witness could 
have been indicted and convicted of the offense charged 
either as principal or accessory. Bass vy. State, 37 Ala. 
469. It is clear that he could not, for there is no law 
which makes it a felony fora prisoner to effect his own 
escape. In Com.v.Wood,1) Gray,85,it was decided that 
a woman who procured a defendant to produce an 
abortion on her was not an accomplice of the defend- 
antin the crime. This ruling was reaffirmed in Com. 
v. Boynton, 116 Mass. 342. In the latter case it is said: 
“*She could not have been indicted as a participator 
in the offense, and was not an accomplice.’’ 1 Whart. 
Crim. Law, (9th ed.) § 594. Ala. Sup. Ct., Feb. 23, 
1887. Ash v. State. Opinion by Somerville, J. 


RULES OF PRACTICE ADOPTED BY 
INTER-STATE EXTRADITION CON- 
FERENCE. 


‘THE application must be made by the district or 
prosecuting attorney for the county or district in 

which the offense was committed, and must be in du- 

plicate original papers or certified copies thereof. 

The following must appear by the certificate of the 
district attorney : 

(a) The full name of the person for whom extradi- 
tion is asked, together with the name of the agent pro- 
posed, to be properly spelled in Roman capital letters, 
for example, JOHN DOE. 

(b) That in his opinion the ends of public justice 
require that the alleged criminal be brought back to 
the State for trial at the public expense. 

(c) That he believes he has sufficient evidence to se- 
cure the conviction of the fugitive. 

(d) That the person named as agent is a proper per- 
son, and that he has no private interest in the arrest 
of the fugitive. 

(e) If there has been any former application for a 
requisition for the same person growing out of the 
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same transaction, it must be so stated, with an ex. 
planation of the reasons for the second request, to- 
gether with the date of such application as near ag 
may be. 

(f) If the fugitive is known to be under either civil 
or criminal arrest in the State or Territory to which 
he is alleged to have fled, the fact of such arrest and 
the nature of the proceedings on which it is based 
must be stated. 

(g) That the application is not made for the purpose 
of enforcing the collection of a debt, or for any pri- 
vate purpose whatever, and that if the requisition ap. 
plied for be granted, the criminal proceedings shall 
not be used for any of said objects. 

(h) The nature of the crime charged, with a reference, 
and when practicable, to the particular statute defining 
punishing the same. 

(i) If the offense charged is not of recent occurrence 
a satisfactory reason must be given for the delay in 
making the application. 

1. In all cases of fraud, false pretenses, embezzle- 
ment and forgery, when made a crime by the common 
law or any penal code or statute, the affidavit of the 
principal complaining witness or informant, that the 
application is made in good faith for the sole purpose 
of punishing the accused, and that he does not desire 
or expect to use the prosecution for the purpose of 
collecting a debt, or for any private purpose, and will 
not directly or indirectly use the same for any of said 
purposes, shall be required, or a sufficient reason be 
given for the absence of such affidavit. 

2. Proof by affidavit of facts and circumstances sat- 
isfying the executive that the alleged criminal has 
fled from the jurisdiction of the State, and is in the 
State on whose executive the demand is requested to 
be made, must be given. The fact that the alleged 
criminal was in the State where the alleged crime 
was committed at the time of the commission thereof, 
and is found in the State upon which the requisition 
is made, shall be sufficient evidence in the absence of 
other proof that he is a fugitive from justice. 

3. If an indictment has been found, certified copies 
in duplicate must accompany the application. 

4. If an indictment has not been found by a grand 
jury, the facts and circumstances showing the com- 
mission of the crime charged, and that the accused 
perpetrated the same, must be shown by affidavit 
taken before a magistrate (a notary public is not a 
magistrate within the meaning of the statutes), and 
that a warrant has been issued, and duplicate copies 
of the same, together with returns thereof, if any, 
must be furnished upon the application. 

5. The official character of the officer taking affida- 
vits or depositions, and of the officer who issued the 
warrant, must be duly certified. 

6. Upon the renewal of an application, for example, 
on the ground that the fugitive has fled to another 
State, not having been found in the State upon which 
the first was granted, new and certified copies of pa- 
pers in corformity with the above rules must be fur- 
nished. 

7. In the case of any person who has been convicted 
of any crime, and escapes after conviction, or while 
serving his sentence, the application may be made by 
the jailer or sheriff or other officer having him in cus- 
tody, and shall be accompanied by certified copies of 
the indictment, and record of conviction and sen- 
tence upon which the person is held, with the affida- 
vit of such person having him in custody, showing 
such escape and the circumstances attending the 
same. 

8. No requisition will be made for the extradition 
of any fugitive except in compliance with these rules. 
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CURRENT TOPICS. 


OR the first time in very recent days the doc- 
I trine of the modern physicians, that criminal 
responsibility should not be attached to one who 
from mental disease is unable to control his actions, 
although he knows right from wrong, has found 
footing ina court of justice, The Alabama Supreme 
Court have adopted that doctrine in a case which 
we shall publish probably next week. The opinion 
by Judge Somerville is ingenious and learned, but 
it by no means satisfies us that the commonly re- 
ceived test of the ability to distinguish between 
right and wrong is unjust and not the safest rule 
to society, and it necessarily and explicitly over- 
rules the doctrine of the same court in the Boswell 
case, on the subject of insane delusions, See 63 
Ala. 307; S. C., 35 Am. Rep. 20. It is possible that 
the doctrine now adopted in Alabama mar have 
been previously adopted in New Hampshire, and 
perhaps in one or two other States, as we under- 
stand Judge Somerville to make claim, but it is 
certain that the vast preponderance of judicial 
opinion is the other way. The opposite seems to 
us the only safe or reasonable rule for society. It 
may well be doubted whether any body ever lived 
who knowing that it is wrong to commit murder, 
for example, could not refrain from it if he chose 
and willed to do so in earnest. The system of re- 
wards and punishments in lunatic asylums has 
demonstrated this to our satisfaction. Persons of 
this description will never incur personal harm by 
doing the wrong nor lose a reward for doing the 
right, however much they may at times think they 
cannot refrain. But suppose such a thing were 
true as that a man could not refrain from commit- 
ting what he knew to be a crime, how are we to 
find it out? How is the test to be applied? It is 
not always easy to determine whether one knows 
right from wrong; but having hardly ascertained 
this, how much more difficult, how practically im- 
possible, to add the other test! If we find a man 
so crazy that apparently he cannot control his ac- 
tions, it is highly probable that he does not know 
right from wrong, and that settles the problem; he 
is not responsible. But when we find a man who 
is so sane that he knows right from wrong, it is 
almost incredible that he cannot choose to do right 
and refrain from wrong. The metaphysical refine- 
ment and excessive tenderness of the modern medi- 
cal ideas, once adopted by the courts, will be apt 
to extend, and by and by we shall have the doc- 
trine of delusions invoked successfully to clear 
wicked and bad-tempered men, who know the 
right well enough. In this Alabama case Judge 
Somerville comments on the Guiteau case in such a 
way as to indicate that he has doubt whether 
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Guiteau’s delusions ought not to have exculpated 
him. And yet Guiteau, as the evidence demon- 
strated, not only knew that he was breaking the law, 
but had will-power to control his conduct, and actu- 
ally refrained from killing the president on one or 
two occasions for reasons which satisfied his mind. 
There can be no doubt that the general adoption of 
this Alabama doctrine would result in a vast in- 
crease of homicides in dependence on the lenity of 
juries and their readiness to accept so plausible and 
convenient a pretext, and it is probable that the 
number of acquittals would be greatly increased. 
The plea of insanity has become a disgrace in the 
administration of justice, under which a red-handed 
murderer can walk out of court scot free, or be en- 
larged as soon as the authorities of the lunatic asy- 
lum pronounce him sane. If we now add this im- 
munity for weak wills there will be no security for 
any man whom another wants to kill, and in whom 
a long course of unrestrained passions and bad 
living have, to some extent, impaired the intellect 
and blunted the moral perceptions. The rule of 
responsibility is right as it is, or as nearly right as 
can be devised, and we hope it will be long before 
our courts yield to the speculative refinements of 
physicians and the sentimental ignoranceo f so-called 
philanthropists, and hand the community over to 
the tender mercies of hystetical people who think 
they cannot manage their wills. We are glad to quote 
the following from the Central Law Journal on this 
subject: ‘*The law, for example, makes the knowl- 
edge of right and wrong the test of criminal respon- 
sibility, and holds that any one who knows that 
what he does is wrong and a violation of the law, 
should suffer the penalty of the law. Medical gen- 
tlemen insist that the legal rule is too narrow, and 
founded on antiquated and obsolete views of sci- 
ence, and that its application in practice is often 
erroneous, cruel and unjust; that many persons 
who knew that what they are doing is wrong and a 
violation of the law are nevertheless absolutely in- 
sane, and should be absolutely irresponsible. The 
law especially abhors error, cruelty and injustice, 
and it is therefore particularly desirable that the 
law should, in this respect, be made to conform to 
the true principles of science, whenever, if ever, 
those true principles shall be settled. That is a 
‘consummation devoutly to be wished,’ but hardly 
to be expected, for on this subject science is con- 
stantly shifting, the doctors say advancing, and 
when it will furnish a test of sanity more reliable 
and assured than those which the law now accepts, 
is highly problematical.” 





A volume of poems by a lawyer is a rarity, we 
suppose, but here is a volume of three hundred and 
fifty pages of verse by a lawyer, the late David 
Barker of Maine. Mr. Barker was evidently an 
earnest, strong, sincere man, who despised the ele- 
gancies and sensuous charms of poetry, and used 
it, because he could not avoid it, for the expression 
of thoughts that burdened his soul, and which he 
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roughly hammered out and hurled at the world. 
In the poem called ‘‘ What is True Poetry,” he says: 
“True poetry is never decked, 
It always lives undressed, 


But has a fire to warm itself 
Concealed within its breast. 


Its joy is this: to find the key, 
And keep it in control, 

Which fits the lock that closes up 
The chambers of the soul. 


And then it labors long and well 

To learn the magic art 
Of throwing on the screen the lights 
And shadows of the heart.” 
This confession of faith is one of the best bits of 
poetry in the volume. Mr. Barker was a singer 
after his kind — no troubador in silken hose, with 
twittering guitar, warbling love-ditties by the light 
of the moon under his mistress’ window; no ele- 
gant scholar sitting in his sumptuous library and 
carefully elaborating harmonious and charming 
songs, conceived in leisure and calmness and ut- 
tered with reflection, but a rude, strong man, 
marching in a crowd of patriots and protestants, 
marked by toil and sweat, and shouting his appeals 
and denunciations like the singers of the Marseil- 
laise. Much of this book is no better or but little 
better than doggerel, and the author would have 
had higher fame as a poet if it had been one-third 
of its dimensions. Much of it might just as well 
or better have been said in prose; some of it would 
better not have been said at all. Probably if he 
had lived, his instinct would have led him to omit 
much that is included, if he had not been too mod- 
est to publish at all. But there are verses here that 
have the inspiration and expression of a real poet, 
instinct with noble and humane thought, and in 
harmony with the good, the beautiful, and the 
true. Such verses as ‘‘ My Child’s Origin,” ‘‘ Only 
She and I,” ‘*‘ The Poet’s Invitation,” ‘‘The Empty 
Sleeve,” and ‘‘ Yon Thousand of Men,” are to our 
taste among the best, and ‘‘To John Brown in 
Prison” we call a noble lyric, from our northern 
standpoint. In spite of criticism, this volume with 
all its crudeness, homeliness and roughness, is not 
despicable in a poetic sense, and by virtue of those 
qualities, and its unmistakable honesty and sturdi- 
ness, will appeal to many a humble hearth and 
home. 


We have now and then commented on the fine 
rhetoric of the Georgia and Louisiana courts. And 
now Todd, J., of the latter court, in a recent opin- 
ion, actually drops into poetry, as follows: ‘‘ And 
this impression is confirmed by the acts and declar- 
ations of the defendants themselves, who at first 
were profuse in fair promises to the other heirs of a 
just and full settlement of their rights in the estate, 
but which promises became fewer and more stinted 
in time, and at last ceased. When on their van- 
tage ground they gradually yielded to the silent 
but insidious promptings of avarice, which gradu- 
ally and quickly led them to conclude that it were 
better and wiser to hoid fast to what they had, as 








they thought, so safe within their grasp. Their 
conduct best illustrates the wisdom and keen ap- 
preciation of the immortal Scottish bard, when 
thus in verse he moralizes: 





*T’ll no say men are villains a’; 
The real, hardened wicked, 

Wha hae nae check but human law, 
Are to a few restricked. 

But, och! mankind are unco weak, 
And little to be trusted; 

If self the wavering balance shake, 
It’s rarely right adjusted.’ ”’ 


There is a flavor of the humorous in Alabama 
GS. R. Co. v. Chapman, Alabama Supreme Court, 
July 21, 1887, holding that if an animal is thrown 
from a railroad track by the negligence of those in 
charge of a train, and bouncing, hits and injures a 
person near by, the injury cannot be regarded asa 
purely accidental vecurrence for which no action 
lies, but must be deemed to have been proximately 
caused by the negligence. The court said: ‘It is 
insisted that the act of defendant was only the re- 
mote cause of the injury. When the cow was 
thrown by the engine it struck the ground, bounced, 
and fell against plaintiff. The bounce and _ fall of 
the cow was the immediate cause, but it was merely 
incidental, and was not an independent agency, 
which had no connection with the act of the de- 
fendant. The direct cause was put in operation by 
the force of the engine, which continued until the 
injury; and injuries directly produced by instru- 
mentalities, thus put in operation and continued, 
are proximate consequences of the primary act, 
though they may not have been contemplated or 
foreseen. The relation of cause and effect between 
the primary cause and the injury is established by 
the connection and succession of the intervening 
circumstances.” 

EE 
NOTES OF CASES. 

N Re Louisville and Nashville Railroad, ete., the 
inter-State Commerce Commission conclude a 
long opinion as follows: ‘‘ The points that are in- 
tended to be decided at this time are as follows: 
First. That the prohibition in the fourth section 
against a greater charge for a shorter than fora 
longer distance over the same line, in the same 
direction, the shorter being included within the 
longer distance, as qualified therein, is limited to 
cases in which the circumstances and conditions 
are substantially similar. Second. That the phrase 
‘under substantially similar circumstances and con- 
ditions’ in the fourth section, is used in the same 
sense as in the second section; and under the quali- 
fied form of the prohibition in the fourth section 
carriers are required to judge in the first instance 
with regard to the similarity or dissimilarity of the 
circumstances and conditions that forbid or permit 
a greater charge for a shorter distance. Third. 
That the judgment of carriers in respect to the cir- 
cumstances and conditions is not final, but is sub- 
ject to the authority of the commission and of the 
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courts to decide whether error has been committed, 
or whether the statute has been violated. And in 
case of complaint for violating the fourth section of 
the act the burden of proof is on the carrier to jus- 
tify any departure from the general rule prescribed 
by the statute showing that the circumstances and 
conditions are substantially dissimilar. Fourth. 
That the provisions of section one, requiring charges 
to be reasonable and just, and of section two, for- 
bidding unjust discrimination, apply when excep- 
tional charges are made under section four as they 
do in other cases. Fifth. That the existence of ac- 
tual competition which is of controlling force, in 
respect to traffic important in amount, may make 
out the dissimilar circumstances and conditions en- 
titling the carrier to charge less for the longer than 
for the shorter haul over the same line in the same 
direction, the shorter being included in the longer, 
in the following cases: 1. When the competition 
is with carriers by water which are not subject to 
the provisions of the statute. 2. When the com- 
petition is with foreign or other railroads which are 
not subject to the provisions of the statute. 3. In 
rare and peculiar cases of competition between rail- 
roads which are subject to the statute, when a 
strict application of the general rule of the statute 
would be destructive of legitimate competition. 
Sixth. The commission further decides that when 
a greater charge in the aggregate is made for the 
transportation of passengers or the like kind of 
property for a shorter than for a longer distance 
over the same line in the same direction, the shorter 
being included in the longer distance, it is not suf- 
ficient justification therefor that the traffic which is 
subjected to such greater charge is way or local 
traffic, and that which is given the more favorable 
rates is not. Nor is it sufficient justification for 
such greater charge that the short-haul traffic is 
more expensive to the carrier, unless when the cir- 
cumstances are such as to make it exceptionally ex- 
pensive, or the long-haul traflic exceptionally inex- 
pensive, the difference being extraordinary and 
susceptible of definite proof. Nor that the lesser 
charge on the longer haul has for its motive the 
encouragement of manufactures or some other 
branch of industry. Nor that it is designed to 
build up business or trade centers. Nor that the 
lesser charge on the longer haul is merely a con- 
tinuation of the favorable rates under which trade 
centers or industrial establishments have been built 
up. The fact that long-haul traffic will only bear 
certain rates is no reason for carrying it for less 
than cost at the expense of other trafic.” 


In Flint v. Gilpin, West Virginia Supreme Court 
of Appeals, June 25, 1887, it was held that the 
statutory bar is one year in an action for damages 
for the breach of a promise to marry. The court 
said: “It is apparent that the solution of the case 
before us depends upon whether or not the personal 
representative of a decedent may sue or be sued, 
either at common law or wider the provisions of 





this statute, on a contract founded upon a promise 
of marriage, If an action cannot be maintained by 
or against the representative on such contract, then 
it is clear that the statutory bar is one year, and no 
more. The direct question thus presented was de- 
cided by the Court of Appeals of Virginia, upon 
full consideration and an able review of the authori- 
ties, in Grubb v. Sult, 32 Gratt. 208. In that case, 
at the conclusion of the citation of the authorities 
denying the right to maintain such an action at 
common law, the opinion states: ‘After this array 
of authorities, English and American — after the 
failure of counsel to produce a single case, or even 
the dictum of one author or writer, to the con- 
trary — it would seem the height of rashness to in- 
sist that an action of this sort can be maintained at 
common law against an executor or administrator, 
without averring and proving some special damage 
sustained. Whether upon such an averment the 
action can be maintained has not been fully deter- 
mined.’ Then, after considering the statute in that 
case, which is identical with our statute, being in 
fact the same, the opinion concludes, and the court 
decides that neither under the common law nor the 
statute can an action for the breach of a promise to 
marry be maintained against the representative of 
the promisor. According to the common law all 
personal actions died with the person —actio per- 
sonalis moritur cum persona. But this rule has been 
modified by legislation, so that now, in this State, 
the representative of a decedent may sue or be sued 
for any injury done to or suffered by the personal 
estate of his decedent in his life-time, whereby it 
has become less beneficial to the representative, in 
the same manner as the decedent himself might 
have done. In cases however of injuries to the per- 
son, and not to the property or estate of the de- 
cedent, if either the party who did or he who suf- 
fered the injury die, the rule still applies, and no 
action can be maintained by or against his repre- 
sentative. Ourry v. Mannington, 23 W. Va. 14. 
Marriage is undoubtedly a civil contract, because 
consent is necessary to its legal validity; but in its 
nature, attributes and distinguishing features it is 
sui generis. It is declared a civil contract for cer- 
tain purposes, but it is not thereby made synony- 
mous with the word ‘contract,’ employed in the 
common law or statutes. It may be entered into 
by persons during their minority, and cannot, when 
consummated, be dissolved by the parties. It is 
more than a contract. It requires certain acts of 
the parties to constitute marriage, independent of 
and beyond the contract. It partakes more of the 
character of an institution regulated and controlled 
by public authority, upon principles of public pol- 
icy, for the benefit of the community. The rela- 
tion of the parties is essentially personal. Neither 
the rights, duties nor obligations created by it, or 
or flowing from it, can be transferred, and an ac- 
tion for a breach of promise to marry, in its main 
features, has very little resemblance to other con- 
tracts. In the latter the damages are limited by 
fixed rules to the pecuniary loss sustained, while in 
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the former the damages are in the discretion of the 
jury to the same extent that they are in strictly per- 
sonal actions, such as slander, malicious prosecu- 
tion, assault and battery, and the like; and the re- 
covery may be, and usually is, principally for in- 
jured feelings, anxiety of mind, wounded pride and 
blighted affections, In the one case the motives 
for the violation or breach are immaterial, while in 
the other the motives and conduct of the defendant, 
and other extrinsic circumstances, may be given in 
evidence in mitigation or aggravation, and punitive 
damages may be recovered, which cannot be done 
in actions for the breach of ordinary contracts. 
The controlling consideration in this action is that 
it does not relate to property interests but to in- 
juries to the person; and the compensation or dam- 
ages recovered consists entirely of personal suffer- 
ing, unconnected with the rights of property. Wade 
v. Kalbjleisch, 58 N. Y. 282; Zabriskie v. Smith, 13 
id. 322. It seems to me therefore that neither 
upon principle nor authority can an action for a 
breach of promise to marry be maintained, under 
the common law or our statute, by or against the 
personal representative of the deceased promisor, 
especially where the declaration does not allege 
special damages affecting the property rights of the 
plaintiff; and whether or not it is possible to allege 
and prove such special damages, and whether if so 
alleged, the action could be maintained, it is un- 
necessary to inquire and decide in this case. It is 
sufficient to state that no special damages are al- 
leged or claimed in the declaration in the case be- 
fore us. It follows necessarily that this, being an 
action which could not have been brought against 
the personal representative of the defendant if he 
had died, the statutory bar to this action is one 
year, and the Circuit Court erred in rejecting the 
plea of the defendant.” 


In Beverlin v. Beverlin, West Virginia Supreme 
Court of Appeals, June 26, 1887, it was held that 
common-law marriages, when contracted in that 


State, are not valid. The court said: ‘ While it is 
true statutes regulating marriages have generally 
and properly been construed as directory, and not 
mandatory, since marriage is a natural right, and 
one that existed independent of statutes, any com- 
mands which a statute may give concerning its 
solemnization should, if the form of words will per- 
mit, be interpreted as mere directions to the officers 
of the law and to the parties, not rendering void 
what is done in disregard thereof. Consequently, 
the doctrine has become established, as a general 
rule, that a marriage good at common law will be 
held valid, notwithstanding the existence of any 
statute on the subject, unless the statute contains 
express words of nullity. This rule however is not 
universal. 1 Bish. Mar. & Div., § 283. It seems 
to me therefore that when the terms of the statute 
are such that they cannot be made effective, to the 
extent of giving each and all of them some reason- 
able operation without interpreting the statute as 








mandatory, then such interpretation should be given 
to it. The statute under consideration, in express 
words, declares that ‘every marriage in this State 
shall be under a license, and be solemnized in the 
manner herein provided.’ It is possible that these 
words, standing alone, should, under the general 
rule just stated, be interpreted as merely directory. 
But the statute does not stop here. It qualifies 
these words by provisions which would be wholly 
useless and unnecessary if it were intended and 
should be held that the preceding provisions are 
simply directory. Itis declared that certain mar- 
riages shall not ‘ be deemed or adjudged void’ be- 
cause the person solemnizing them did not in fact 
have authority to do so, It also declares that cer- 
tain other marriages shall not ‘be void’ because 
they were solemnized without a license. These ex- 
ceptions or qualifying provisions seem to me to be 
equivalent to an express declaration that marriages 
had in this State contrary to the commands of the 
statute, and not saved by the exceptions, shall be 
treated as void. It is apparent that the Legislature 
must have interpreted the statute as making the 
excepted marriages null and void without the ex- 
cepting clauses, for otherwise the exceptions would 
be useless, and would not have been made. The 
introduction of the exemptions is necessary, exclu- 
sive of all other independent, extrinsic exceptions. 
The maxim is clear, ‘ expressum facit cessare tacitum’ 
— affirmative specification excludes implication, 
Potter's Dwar. St. 221. Cates v. Knight, 3 T. R. 
442,” 
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A REPLY TO UNANSWERABLE OBJECTIONS 
TO CODIFICATION. 


¢¢ HIE Unanswerable Objections to Codification,’ 
embodied in an extract from an address by 
Mr. D. H. Chamberlain, is matter of rhetoric rather 
than logic. It barely fills the qualification that en- 
titles it to the challenge of forensic discussion, but it 
has been put forward as unanswerable, and I propose 
to answer its logical features, scant as they appear. 

The writer first comments on the requirements of a 
code as stated by Judge Dillon: 

“Tt should remove what is obsolete, technical and 
cumbrous 10 case and statute law; filling up inter- 
stices in the irregular development of law; and arrang- 
ing the whole in a definite and systematic form.” 

The requirements might be increased and more ex- 
actly defined, but it will be assumed they are proper 
and sufficient. The writer continues: 

**Three ideas are embodied in the statement just 
quoted. First, the removal of ‘ what is obsolete tech- 
nical, cumbrous in case and statute law;’ second, ‘ fill- 
ing up interstices in the irregular development of law;’ 
third, ‘arranging the whole ina definite and syste- 
matic form.’ ”’ 

The writer denounces these ideas as impracticable, 
useless or vicious; asserts that obsolete matter can- 
not practically be rejected, and if it could be, 
would serve no good purpose; that it is useless to fill 
interstices in the irregular development of the law; 
and that arranging the body of the lawina definite 
and systematic form is ‘‘the essential vice of the idea 
of codifying the law.”’ 

Obsolete matter, in the body of law, is, I consider, 
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such matter as has become useless for some reason, 
and is not of acbaracter to be wanted in an future 
contingency; it is assumed to have fulfilled its mis- 
sion, tohave exhausted its power, to have spent its 
vitality. What purpose can it serve by allowing it to 
remaim? Retaining it will not restore it; nursing it 
will not resurrect it. It is the dead body without the 
soul; the letter without the spirit, and should be 
lopped as the dead limb of a tree. 

But the writer says, keep this corpse; let it fester 
among the living, and let dead and living remain 
together. 

There is neither precedent nor reason for the pro- 
position. No analogy could justify it, and no illustra- 
tion commend it to a candid mind. 

To fill interstices, in other words, to supply defi- 
ciencies, is unnecessary in the writer’s view, as inter- 
stices *‘ fill themselves as surely as they become hurt- 
ful or obnoxious.” 

Under this reasoning one’s judgment must be in 
abeyance until the defect proves itself hurtful; one 
may foresee, but he must not act; his experience may 
urge him on, but experience must not be heeded. 

is this the manner in which one acts in the ordinary 
affairs of life? Does the farmer wait until cattle get 
through the gap in his fence and destroy bis crops, or 
does he close it atonce? Ifa legislator had omitted 
murder from the catalogue of crime, subject to punish- 
ment, should he supply the deficiency at once, or delay 
until a murder is committed ? 

Apart from this, a proposition to reject obsolete 
matter, and to supply deficiencies would seem to ap- 
peal irresistibly to our better judgment as self-evident 
truths, and as plain as addition or subtraction in 
arithmetic. 

It has been the fortune of all advancement in knowl- 
edge to be met by the sneer of the sceptic, and the 
contumely of the prejudiced. It has however marched 
on with stately and unfaltering tread; enlarged its 
domain, and enriched every field within its limits, by 
deep and thorough culture. 

The ban of the church was imposed upon the labors 
of Galileo, but it did not put an end to astronomical 
research, and so in spite of opposition, the law will 
keep step with other sciences, discarding obsolete 
matter, as Copernicus rejected the learning of 
Ptolemy, filling its barren places as Columbus placed 
a continent on the map of a waste of waters, and re- 
ducing the vast structure to a harmonious whole, as 
Linné systematized the flora of the universe. 

As to arranging the body of the law in a definite and 
systematic form, the writer further says it ‘is opposed 
to the facts, the methods and the spirit of our legal 
history since the Norman conquest.” 

That it is so opposed is not an argument against it; 
just in this wise equity was opposed to ‘‘the facts, 
the methods and the spirit’’ of the common law; 
nevertheless it took root and flourished and became a 
grand element in English jurisprudence. 

The writer then asserts, that if codification ‘ does 
not close the door, it deflects the line of progress; it 
breaks with the past, snaps the chain of historical 
continuity, and commits us inevitably for future 
changes or progress to the sorry chances of annual or 
frequent legislatures.” 

The writer has not informed usin what manner 
codification ‘deflects the line of progress.’’ Assuming 
the affirmative, the writer must bear in mind deflected 
lines are usually run to avoid an obstacle, to attain a 
benefit or to serve other useful purpose, and instead 
of being injurious are beneficial, if not indispensable. 

But this is not the only sequence the writer dreads. 
“Tt breaks with the past, snaps the thread of historical 
continuity.” 

Suppose it does, our mission in advancing; the law is 





not with the past, but with the present and the future, 
and the ‘‘chain of historical continuity is of the same 
use as the shed skin to the serpent.’’ 

In an argument of this character, one must not lose 
sight of the leading principle; that the end sought for 
is to establish rules of action, with which historical 
continuity has naught to do; nay, history teaches us 
that all sciences, including the law, have derived 
benefit by leaving ‘‘mouldy precedent” to the care 
of the antiquary, formulating new methodsand novel 
systems deduced from reason, observation, experience 
and experiment. 

As to being committed inevitably ‘‘for future 
changes or progress to the sorry chance of annual or 
frequent legislatures,’’ the inquiry arises, to what 
branch of the government does the State Con- 
stitution confide the law making power, if not 
to this “sorry chance?’? Where is the author- 
ity in the Constitution that enables a judge 
to change or improve the law? Not only is 
there no such authority, but the legislative depart- 
ment is recognized in the organiclaw as the sole, 
absolute, distinct law-making power, andthe judicial 
department is expressly prohibited from encroaching 
upon its domain, in any manner, or under any form 
or pretense. Again the power of legislator and judge 
is derived from a common source, and the people that 
place a venal servant in legislative halls, may also 
place a corrupt judge upon the bench. 

The writer closes the sentence from which the above 
quotation is taken as follows: ‘‘ What we have re- 
ceived letus transmit; the body of our actual law, 
above all its free spirit, its pliant nature, its robust 
life, its boundless and buoyant hopefulness.”’ 

‘* What we have received let us transmit.” Our 
simple duty then is to do nothing; to watch supinely 
the onward march of astronomy, geology, chemistry, 
medicine, theology, indeed of any department of 
science, and make not a struggle to leave the heritage 
of the law the better for husbandry. 

The ‘‘free spirit’? of the common law is a favored 
phrase of common-law writers from the days of Coke. 
It alludes to political right, and should not be con- 
founded with private right, which is the right in con- 
troversy. 

The “pliant nature ”’ too isa familiar acquaintance; 
why apliant nature is requisite toa rule of action 
has never yet been explained. I trust the next writer 
usingit willstate the reason arule should be pliant. 
It is asimple contradiction of terms. If it is pliant it 
is not a rule. 

It would be quite in harmony with an advancing 
age to discard this absurd and misleading phrase. 

I am unable to conceive of any such element as the 
“ boundless and buoyant hopefulness” of the com- 
mon law. Blackstone and Kent, so far as I remember, 
do not mentionit; perhaps it is a discovery of the 
writer or is it only a rhetorical flourish to round the 
sentence? 

From the next paragraph may be formulated the 
proposition: That what is well settled in the law is 
already expressed, and need not be repeated, and 
what is unsettled may be better settled ‘‘by a long 
and wide succession of judges and courts” than by a 
codifier. 

Settled unwritten law, at best, is only a strong pre- 
sumption of the law, but when merged into legislative 
enactment, the presumption is elevated to the dignity 
of a fact; and as the citizen is presumed to know the 
law and compelled to conform to it, is it not simple 
justice to him, that the rule under which he is to be 
guided should not be a presumption of law, but the 
law itself, placed beyond cavil or doubt by having im- 
pressed upon it the seal of legislative sanction? 

As to unsettled law it isassumed that the bar which 
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furnishes judges may furnish jurists, and the simple 
question arises, is it betterat once to determine un- 
settled points by a body of jurists, or wait until hap- 
hazard opportunity furnishes the circumstance that 
opens a way to its solution? 

The writer's next objection to codification he puts 
in the language of John Austin: ‘*As soonas acode 
is produced there is no longer a spontaneous develop- 
ment of law.” 

The utterance of John Austin is entitled to respect. 
There may be those who permit it to pass un- 
challenged, and there are some who question it, and 
when questioned, the name of John Austin bears not 
about it ‘‘ the divinity that doth hedge a king,” and 
his assertions must stand upon reason or experience. 
I affirm that in code-governed nations there is as much 
of a spontaneous development of law as in England or 
America. I call upon the writer to furnish from legal 
history a single illustration of the dogma. 

The writer proceeds to comment on the reason given 
for codification, that it will remove uncertainty and 
reduce litigation, and assuming the negative side of 
the issue, illustrates his position by showing that the 
law of mortgages has been perfected without statutory 
aid, and that the statute of frauds has led to luxuriant 
litigation. 

If the writer is allowed the full benefit of the illus- 
tration, he has shown that uncodified law has given 
Strength and symmetry to one subject, and codified 
or statutory law, bas a single statute that failed in its 
purpose. Nowif this is admitted, it does not advance 
the argument. The system of unwritten law cannot 
be approved simpiy because one of its heads ap- 
proaches perfection, nor can asystem of written law 
be condemned because one of its statutes fell short of 
its object. 

If the writer would place two baskets of apples 
before a school-boy, take a sound apple from one, and 
argue as the apple is sound, all in the basket from 
which it was taken are sound; then turn to the other 
basket, take a decayed apple from it, and argue, as it 
is unsound, all in that basket are unsound. I think 
the school-boy would detect the false conclusion, 
although he had never heard of Aristotle or Jevons. 

As to the litigation connected with the Statute of 
Frauds, I beg leave to inquire whether there has not 
been quite as much litigation connected with the rule 
in Shelly’s case; yet this is a noted stone in the 
“splendid and massive structure ’’ of the common law. 
It was not only the source of an unfailing stream of 
litigation, but called forth * the spirited and ingenious 
dissertation of Hargrave, the comprehensive and pro- 
found disquisition of Fearne; the acute and analytical 
essay of Preston, the neat and orderly abridgment of 
Cruise, and the severe and piercing criticisms of 
Reeve.” 

The writer concludes his remarks by the assertion of 
the leading principle in the philosophy of the common 
law. ‘* But the philosophy of our law in the past has 
been what the philosophy of our law in the future will 
be, I firmly believe and trust, progress through experi- 
ence, law developed for and by cases and occasions a 
they arise.” 4 

Law isarule of action. To be arule of action, the 
rule must exist prior to the act, otherwise the act can- 
not be measured by the rule; but law ‘*‘ developed for 
and by casesand occasions as they arise ’ is the reverse 
of this. If developed by the occasion, the inference 
is that it was undeveloped priorto the occasion, and 
in this aspect, law undeveloped and law unknown are 
synonymous terms. 

All jurisprudence ex necessitate rei is based upon 
the theory that every one is presumed to know the 
law. Isis not reasonable, in the circumstances, that 
the law so presumed to be known must be a law 





already developed and existing at the time of the act, 
and not a law undeveloped, therefore unknown, until 
the act is accomplished? The citizen in this contin. 
gency,instead of being able to frame his act within the 
metes and bounds of known rules of action, is made 
subject to the illimitable and undefined region of con. 
jecture, otherwise known as undeveloped law. 

The principle is wrong. Law must precede and not 
follow. It should not be the hand-maid of the act but 
its mistress. 

Throughout nature, in science, in ethics, in what- 
ever condition a law may be applied, it leads, it 
foreruns, it commands. 

How should it be otherwise, when in the bourne of 
the law *‘ both angels and men and creatures of what 
condition soever, though each in different sort and 
manner, yet all with uniform consent,’’ admire her 
‘as the mother of their peace and joy?” 

WINCHESTER HALL. 


LIBEL AND SLANDER—MERCANTILE 
AGENCY — PRIVILEGED COM- 
MUNICATION. 

NEW JERSEY COURT OF ERRORS AND APPEALS, 
MARCH TERM, 1887.* 

KING v. PATTERSON. 

A communication made by the proprietor of a mercantile 
agency, in respect to the character and financial standing 
of a trader,is privileged when made to those of its 
patrons who havea special interest in the information 
communicated. But this privilege does not extend to 
publications made to patrons who have no such interest 
in the subject-matter. 

The publication by mercantile agency of a notification sheet, 
which is sent to its subscribers irrespective of their in- 
terest in the plaintiff's standing and credit, is not a 
privileged communication, and the proprietors are liable 
for a false report of the plaintiff’s financial condition in 
such publication. 


Nerror to the Supreme Court. Action for libel. 
The opinion states the case. 


Philemon, Woodruff and Thomas McCarter, for 
plaintiff in error. 


Flavel McGee, contra. 


Depvk, J. Defamatory words uttered in a privileged 
commuication are not actionable unless there be proof 
of actual malice. If such words are uttered bona fide, 
on a privileged occasion, in an honest belief that they 
are true, the party injured is remediless. Spill v. 
Maule, L. R., 4 Exch. 282; Clark v. Molyneuz, 3 Q. B. 
Div. 237. A wrong or malicious motive is essential to 
the action, where the conimunication is privileged. 
On the other hand, where the publication imputesa 
crime, so as to be actionable per se, or is actionable 
only on averment and proof of special damages, if the 
publication is not justified by proof of its truth, or by 
the privileged occasion of publication, the law con- 
clusive by presumes malice such as is essential to the 
action. In such cases good faith and an honest belief 
in the truth of the publication will be no defense. The 
absence of amalicious motive may protect against 
exemplary damages, but will not bar the action. Ina 
legal sense, malice, as an ingredient of actions for 
slander or libel, signifies nothing more than a wrong- 
ful act done intentionally, without just cause or 
excuse. Cooley Torts, 209, and note. A defamatory 
publication, under the pretext of a privileged com- 
munication, where the privilege does not exist, isa 
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publication without just cause or excuse, and ina 
legal sense malicious, and therefore actionable, though 
it be made without a malicious motive. The burden 
of proving that the occasion of publication was priv- 
ilegedis on the defendant. The issue whether the 
words were published in good faith, or from a malici- 
ous motive, so as to give or take from them the pro- 
tection of the occasion, arises only when it has been 
shown that the occasion of speaking or publishing is 
one that is privileged. Where the occasion is privileged 
itis for the plaintiff to establish that the statements 
complained of were made from an indirect or improper 
motive, and not fora reason which would otherwise 
render them privileged. Cturk v. Molyneux, supra; 
Pollock Torts, 227, 234. 

The fundamental question in this case upon which 
the issue hinges is whether the notification sheet of 
November 5, 1884, containing a false statement on 
which the action is founded, was published and issued 
under such circumstances, and in such a manner, as 
to bring it within the class of communications which 
the law denominates “ privileged communications.” 

The occasions which give rise to the privilege of 
speaking or publishing words which otherwise would 
be defamatory and actionable are various. Thus 
memorials to officers of State respecting the conduct 
of magistrates and officers; comments by electors 
upon the character of candidates for office; com- 
munications in matters of public iuterest,in which 
the public generally is concerned; communications in 
the interest of third persons, or for the protection of 
the party’s own interest; communications respecting 
the character of servants, or the credit and responsi- 
bility of tradesmen, or made inthe performance of 
social, moral, or legal duties, come within the class of 
privileged communications. Whether the privilege is 
available*as a defeuse depends upon the circumstances 
of the particular case, the situation of the parties, the 
person to whom, the circumstances under which, and 
the manner in which the communication was made. 
A publication which in one case would be justifiable, 
in another case would be without justification. A 
criticism of the public acts of a candidate for office 
may be inserted ina public newspaper, or be proclaimed 
by acircular; but such publicity given to comments 
derogatory to the character of a servant, orto the 
financial standing of a trader, would be illegal. A 
person with a view of obtaining information on a sub- 
ject in which he hasa personal interest, or in offering 
a reward for bills of exchange lost out of his posses- 
sion, may in some cases justifiably insert in a news- 
paper an advertisement containing imputations upon 
the character of others, as in Delany v. Jones, 4 Esp. 
191, and Finden v. Westluke, Moody & M. 461. He 
may justifiably advertise in that public manner the 
discharge of an agent whose employment had been that 
of a general collection agent, as in Hatch v. Lane, 105 
Mass. 394; butsuch publicity to the discharge of his 
cook or his butler would be without justification. In 
some instances a voluntary imparting of information 
will be justified; in other cases the privilege applies 
only to information in response to inquiries. The sub- 
ject may be one that is privileged, and a communica- 
tion on that subject be unprivileged if the restraints 
and qualifications imposed by law upon the publicity 
to be given the communication be not observed. If 
such restraints and qualifications are disregarded, the 
communication is unprivileged and actionable, though 
made from the best of motives. In such cases good 
faith and honest belief will be of no defense. The act 
of communicating defamatory matter to persons with 
respect to whom there is no privilege is an act without 
legal justification or excuse, and therefore actionable. 

When the restraints and qualifications imposed by 
law upon the publicity to be given to the publication 





are shown to have been observed, it is then, as was 
said by the court in Lauyhton v. Bishop of Sodor and 
Man, L. R.,4 P. C. 509, ‘‘all we have to examine is 
whether the defendant stated no more than he believed 
or might reasonable believe; ifhe stated no more than 
this, he is not liable.’’ Expressions of similar import 
are frequent in judicial opinions, but they have uni- 
formly been preceded or accompanied by a judicial 
determination that the matter of publication was such 
as to make the communication privileged. No judicial 
precedent has ever treated good faith and bonest be- 
lief, standing alone, as a justification of defamatory 
words. 

The plaintiff was engaged in the retail clothing busi- 
ness at Red Bank, in the county of Monmouth. The 
defendants conduct a mercantile agency in the city of 
New York. Their business consists in collecting in- 
formation as to the credit and financial standing of 
dealers throughout the country. Four timesa year 
they publish a book of ratings called the ‘‘ Reference 
Book,”’ aud twice in each weeka notification sheet, 
called the ‘‘ Mercantile Agency Notification Sheet.’’ 
In the Notification Sheet of November 5, 1884, there 
was published this information: ‘‘ New Jersey. Red 
Bank. Patterson, Emma. Chattel mortgage, Samuel 
Ludlow, $1,385. Clothing.’’ The publication was false, 
and for the injury to the plaintiff's business occasioned 
by it this suit was brought. 

The suit is anaction by a trader for false statement 
concerning her credit, and the defense that the pub- 
lication was privileged must be decided upon those 
legal rules that give a privilege to communications of 
that character. The trial judge charged that a com- 
munication made bona fide, upon any subject-matter 
in which the party communicating has an interest, or 
in reference to which he has a duty, is privileged if 
made toa person having a corresponding interest or 
duty, although it may contain criminatory matter 
which without this privilege would be slanderous or 
libelous, and actionable. This instruction was taken 
from the opinion of the queen’s bench in Harrison v. 
Bush, 5 El. & Bl. 344. It conforms tothe rule adopted 
in Whiteley v. Adams, 15 C. B. (N. 8.) 892, and in 
Laughten v. Bishop of Sodor and Man, L. R.,4 P. C. 
495, in every respect material to this suit, and accord 
with the decision of the Court of Exchequer in Toogood 
v. Spyring, 1 Cromp. M. & R. 181. 

In the latter case the defendant,a tenant of the Earl 
of Devon, required some work to be done on the 
premises occupied by him, and the plaintff, who was 
generally employed by Brinsdon, the earl’s agent, asa 
journeyman, was sent by him todo thework. He did 
it, but ina negligent manner,and during the progress of 
the work became intoxicated, and some circumstances 
occurred which induced the plaintiff to believe that he 
had broken open the cellar door, and so obtained ac- 
cess to his cider. The court held that the communica- 
tion of these facts to Brinsdon, the agent of the earl, 
who in virtue of his employment hada duty to per- 
form in the premises, was privileged; but that a com- 
munication at another time to one Taylor, a third 
person, who had no interest in the subject-matter, and 
no duty to perform in reference to it, was not privi- 
leged. 

The judgment of thecourt in Zoogood v. Spyring 
sanctions the rule adopted by the trial judge in this 
case. The defendants were engaged of their own 
volition, and for their own profit, in the business of 
collecting and disseminating information as to the 
character, credit, and pecuniary responsibility of 
traders throughout the United States. Their course of 
business was to transmit a copy of the Record Book and 
the semi-weekly Notification Sheet, containing the in- 
formation they collected to each of their subscribers, 
who paid the required annual subscription, and signed 
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a contract to hold such communications as confidential, 
without regard to the existence or non-existence of 
an interest by the subscribers in the information com- 
municated. The number of subscribers to whom the 
Record Book and Notification Sheets were sent does 
not appear in the case. Mr. Dun, the principal pro- 
prietor, testified that it was impossible for him to say 
how many copies were issued, as there were a number 
of branch offices, and of the number of their subscri- 
bers he had no knowledge. Enough appeared to show 
that the defendants’ business of collecting and dis- 
seminating information is extensive, and that the 
number of subscribers to whom such information is 
communicated is very large. It appeared that one, 
Myers, a creditor of the plaintiff, saw the Notification 
Sheet of November 5, 1884, in the hands of Lisberger 
& Weiss, merchants doing business in Philadelphia, 
and that Lyons, another creditor, saw another copy of 
it on the desk of Simon & Co., in New York city. In 
consequence of the information contained in this 
sheet, Myers and Lyons went to Red Bank, and de- 
manded payment or security for their debts. The 
plaintiff's credit was thereby destroyed, and her busi- 
ness was broken up. Myers and Lyons were not sub- 
scribers of the defendants. Lisberger & Welss had 
some two years before sold goods to the plaintiff, but 
the account was closed at that time. It did not ap- 
pear that Simon & Co. ever had dealings with the 
plaintiff. Neither of these persons had, at the time 
the sheet was published, any business interest in the 
credit or financial standing of the plaintiff. 

The trial judge applied the rule of law he adopted 
by an instruction in these words: ‘Had then Lis- 
berger & Weiss an interest in knowing the financial 
condition and solvency of the plaintiff, or had Simon 
& Co., in New York, such interest, or had either party, 
the defendants, or Lisberger & Weiss, or Simon & Co., 
a duty with reference to the condition of the business 
affairs, as between themselves? If ther had, then such 
communication, made bona fide, with the guard by 
contract and other stipulation between the parties ap- 
pearing in evidence, would be privileged. If there was 
no such interest or duty between the defendants and 
these subscribers, then they may be liable, as the 
publication was not privileged as to them, or to others 
who obtained it through them. If a request was made, 
either expressed or implied, by Lisberger & Weiss, or 
by Simon & Co., for such communication as the plain- 
tiff, then, if they had no interest in the matter, the 
book or sheet sent to them, or either of them, affect- 
ing her credit, would not be privileged. If made with- 
out such request, then the communication voluntarily 
sent by them must be at their risk as to the harm that 
may be done thereby. I think it is enough to hold in 
this case that the agency has the protection of the 
privilege in every case where the subscriber has a 
direct and personal interest in the person who is the 
subject-matter of inquiry, and that in all other cases 
they must stand, as others, on the truthfulness of their 
report, and their protection under the contracts with 
subscribers not to divulge the secrets ofjtheir business.”’ 

In this discussion my citations will be limited to 
such cases as are regarded as leading cases, or are 
germane to the case before the court, with a view to 
distinguish or apply such decisions to the case in hand. 

In Capital & Counties Bank v. Henty, 7 App. Cas. 
741, the defendants, who were brewers, had printed a 
circular in these words: ‘ Messrs. Henty & Sons 
hereby give notice that they will not receive in pay- 
ment checks drawn on any of the branches of the 
Capital & County Bank.” This circular they sent by 
post to persons residing in various places in Sussex 
and neighboring counties, who were either tenants of 
or purchasers of beer from the defendants. The 
circular became known to other persons, and there 








was arun on the bank. The bank sued Henty & Sons 
for libel, with an innuendo that the circular imputed 
insolvency. It appeared in the case that the practicg 
of the defendants had been to collect from time to 
time, through their travellers, money due from their 
tenants and customers, and to accept payment by 
checks on local banks. Among the checks which in 
the ordinary course of business were likely to come 
into the hands of these persons, and which they might 
be likely from time to time to offer in payment to the 
defendants, some might be drawn upon the different 
branches of the plaintiff's bank. The circular, as wag 
said by Lord Selborne, related to the defendants’ mode 
of conducting business between them and their tenants 
and customers, as to which it was proper that their 
debtors should be informed; and as the defendants were 
entitled to decide for themselves what checks they 
would accept or decline from their debtors, such a 
communication to their tenants and customers,if made 
bona fide, was privileged. The case however was de- 
cided in the House of Lords on the question whether 
the proof was sufficient to sustain the innuendo that 
the circular imputed insolvency. The court held that 
the words of the circularin their natural meaning 
were not libellous; that the inference suggested by the 
innuendo was not the inference which reasonable per- 
sons would draw; and that the circumstances attend- 
ing the publication did not show that the circular had 
a libellous tendency. Speaking of the fact that some 
of the persons who received the circular did in fact 
show it to strangers, Lord Selborne said: ‘Ido not 
think that any such communication by them to stran- 
gers, unauthorized by the defendants themselves, 
could properly be evidence in suppor of the innuendo.” 
He added: *‘Ifit had been publicly placarded by the 
defendants on the walls of Chichester or other towns, 
or had been advertised by them in newspapers, or sent 
by them through the post to persons with whom they 
had no business relations, this might have been evi- 
dence of a malicious intention beyond what was ex- 
pressed by the mere words of the document.’’ The 
case cited is distinguished from that in hand in the 
circumstance that the circular in that case did not 
bear on its face a construction imputing insolvency, 
and was sent only to persons having an interest in the 
subject, whereas in this case the statement in the 
Notification Sheet plainly affected the plaintiff's finan- 
cial standing, and was sent to all subscribers promis- 
cuously, without regard to their interest in that sub- 
ject. 

In Lawless v. Anglo-Egyptian, etc., Oil Co., L. R., 4 
Q. B. 262, an action for libel was brought against a 
corporation for publishing a report made to the com- 
pany by auditors in their audit of the managers’ ac- 
count, reflecting upon the plaintiff. The report was 
submitted at a general meeting of the shareholders of 
the company, and under a resolution of the meeting, 
was printed and circulated among the shareholders. 
The court held, that inasmuch as it was the interest of 
all the shareholders to be informed of the report, the 
printing and such publication of it were privileged on 
the ground, as was said by Mellor, J., ‘“ that to print 
the report was a necessary and reasonable mode of 
communicating it to all the shareholders, who must 
be more or less numerous.’’ It must be observed that 
the gravamen of the action was the publication to the 
shareholders, persons immediately interested in the 
report, and that no other publicity had been given to 
the defamatory matter except to the printer by whom 
it had been printed. 

In Philadelphia, W. & B. R. Co. v. Quigley, 21 How. 
202, a report made to shareholders in writing, and 
printed, with respect to the capacity and skill of one 
of the company’s employees, the superintendent of the 
company’s railroad was held to be a privileged com- 
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munication; but it was also held that the privilege 
did not extend to the preservation of the report ina 
book for the distribution among the persons belong- 
ing to the corporation, or the members of the com- 
munity. 

These cases are simply illustrations of the principle, 
that a communication made upon a subject-matter in 
which the party communicating has a duty is_ privil- 
eged when made to persons having a corresponding in- 
terest in it, and they illustrate how carefully the 
privilege is restricted within the bounds reasonably 
necessary to effect the communication to the parties 
actually interested. So strictly is this limitation, 
within reasonable bounds, enforced, that in William- 
sony. Freer, L. R., 9 C. P. 393, the transmission un- 
necessarily by a post-office teiegram of libellous matter, 
which would have been privileged if sent ina sealed 
letter, was held toavoid the privilege, although the 
post-office clerks through whose hands it would pass 
were prohibited, under severe penalties, from disclos- 
ing telegrams passing through their hands, the prin- 
ciple of the decision being that publication was thus 
made to persous in respect of whom there was not any 
privilege. Pol. Torts, 254. 

The defendant’s dissemination of the Notification 
Sheets among their subscribers as a class being inten- 
tional, and in the regular ccurse of their business as 
it was conducted, it is not necessary to consider 
whether Tompson v. Dashwood, 11 Q. B. Div. 43, in 
which it was held that a communication intended to 
be made on privileged occasion was privileged, where, 
by the sender's negligence in putting letters in wrong 
envelopes, the communication was sent to a stranger 
to the occasion, was correctly decided. It will be ob- 
served that in Zompson v. Dashwood, the misdirected 
letter was sent to the plaintiff's brother, and in fact 
caused no especial injury to the plaintiff. It may also 
be remarked that Mr. Pollock, in his recent treatise 
on Torts, disapproves of this case asa decision by no 
means universally accepted by the profession as good 
law, and as contrary Lo the earlier decisions. Pol. 
Torts, 216-254. A defendant intends to send a com- 
munication derogatory to the plaintiff's character or 
circumstances to A., where it would do no harm. By 
inadvertence he sends it to B., which produces the in- 
jury complained of. It is obvious that it would bea 
plain trangression of legal principle to excuse the act 
because he intended to do an act from which no injury 
to the plaintiff would have resulted, and thus visit 
upon an innocent sufferer the consequences of the 
heedless act of the wrong-doer which occasioned the 
injury. 

[turn now to the judicial precedents directly in 
point. 

In Beardsley v. Tappan, the defendant conducted a 
mercantile agency for furnishing information to sub- 
scribers under rules and regulations for maintaining 
the personal and confidential character of communica- 
tions to subscribers similar to those in the defendant's 
contract with their subscribers. The plaintiff sued in 
an action for libel, for communicating false informa- 
tion with respect to the plaintiff’s financial condition. 
The words in question had been entered inthe de- 
fendant’s record book by his clerks, and had been 
read by them toclerks of subscribers sent by their 
employers to make inquiries. The trial judge instruc- 
ted the jury that no person other than the merchant 
himself, asking for information, had in law a right to 
read or hear said words; and that the reading of said 
words by any person in defendant’s employ, with his 
permission, or the reading of said words by defendant 
himself, or by any other personin his employ, to the 
clerk of a merchant subscriber, requesting informa- 
tion concerning the plaintiff, was an unlawful publica- 
tion, not at all within or protected by the rule of law 





as to privileged communication. The plaintiff having 
obtained a verdict, Mr. Justice Nelson, in denying a 
motion for a new trial on the ground of misdirection, 
held that the principle upon which privileged com- 
munications rest imported confidence and secrecy be- 
tween individuals, and was inconsistent with the idea 
ofa communication made by a society or congrega- 
tion of persons, or by a private company ora corpo- 
rate body. The facts and the charge of the trial judge 
are reported in 1 Am. Lead. Cas. 205, and the opinion 
of Mr. Justice Nelson in 5 Blatebf. 497. The judgment 
wus reversed in the Supreme Court of the United 
States, no opinion having been expressed on this sub- 
ject. The charge of the trial judge and the reasoning 
of Mr. Justice Nelson place unreasonable restrictions 
upon the doctrine of privileged communications. 
Agents to collect information, clerks to record it and 
to communicate it to subscribers, on the one hand, and 
confidential clerks to receive the information in the 
interest and by the authority of subscribers on the 
other hand, are absolutely necessary to the usefulness, 
ifnot the existence, of these institutions. The em- 
ployment of clerks, who obtain thereby such informa- 
tion as their duties necessitate, like the intervention 
of the printer where printing a report is, in the judg- 
ment of the court, sreasonable method of communica- 
ting to a large body of interested persons, as the share- 
holders of a corporation, does not take from the 
transaction its character as a privileged communica- 
tion. 

Other cases have placed the subject on more reason- 
able grounds. In Ormsby v. Douglass, 37 N. Y. 477, 
the defendant kept a mercantile agency to obtain in- 
formation respecting the credit and responsibility of 
persons in trade, and furnish the same to subscribers. 
A subscriber who held a note against the plaintiff 
personally applied at the defendant’s office for infor- 
mation concerning the plaintiff. The record books 
were examined by the defendant's clerks, and the in- 
formation was given. The statement complained of 
was made orally to one interested in the information, 
upon personal application at the defendant’s office. 
The Court of Appeals of New York held the communica- 
tion to be privileged. On the other hand, the same 
court held that a communication made by a person 
engaged in the business of a mercantile agent, to sub- 
seribers, which was not confined to such of them as 
made inquiries of him, but was printed by his procure- 
ment, and distributed by him to subscribers who had 
no special interest in being informed of the condition 
of the plaintiff's firm, was not privileged. Taylor v. 
Church, 8 N. Y. 452. 

The question was again considered in that State by 
the new Court of Appeals in Sunderlin v. Bradstreet, 
46 N. Y. 188; S. ©., 7 Am. Rep. 322. The suit was 
against the proprietors of a mercantile agency. The 
defendants published a semi-annual volume contain- 
ing the names of persons and firms doing business in 
various parts of the United States and Canada, and 
information in reference totheir financial condition, 
also a weekly sheet of corrections, which was sent to 
their subscribers in the city of New York and im the 
country by mail. In this weekly sheet they published 
that the plaintiffs had failed. The publication was 
false. The question was whether the publication was 
a privileged communication. Mr. Justice Allen, in the 
opinion of the court, said: ‘*A communication is 
privileged within the rule, when made in good faith, 
in answer to one having an interest in the information 
sought; and it will be privileged if volunteered, when 
the party to whom the communication is made hasan 
interest in it, and the party by whom it is made stands 
in such relation to him as to make it a reasonable duty, 
or at least proper, that he should give the information. 
* * * Tn the case at bar it is not pretended but that 
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few, if any, of the persons to whom the ten thousand 
copies of the libellous publication were transmitted had 
avy interest in the character or pecuniary respon- 
sibility of the plaintiffs; and to those who had no such 
interest there was no just occasion or propriety in 
communicating the information. The defendants, in 
making the communication, assumed the legal re- 
sponsibility which rests upon all who without cause 
publish defamatory matters of others; that is, of 
proving the truth of the publication, or responding in 
damages to the injured party. The communication of 
the libel to those not interested in the information 
was officious and unauthorized, and therefore not pro- 
tected, although made in the belief of its truth, if it 
were in point of fact false. * * * In those cases in 
which the publication has been held privileged, the 
courts have held that there was a reasonable occasion 
or exigency which, for the common convenience and 
welfare of society, fairly warranted the communica- 
tion as made. But neither the welfare nor convenience 
of society will be promoted by bringing a publication 
of matters, false in fact, injuriously affecting the 
credit and standing of merchants and traders, broad- 
cast through the land, within the protection of privi- 
leged communications.” The court held that informa- 
tion communicated, not merely to persons interested 
in it, but published to all persons who might be sub- 
scribers to the scheme of publication, was not privil- 
eged. The decisions in the Federal Circuit Courts are 
in coincidence with those of the courts of New York. 
Erber v. Dun, 12 Fed. Rep. 526; Trussell v. Scarlett, 18 
id. 214; Locke v. Bradstreet Co., 22 id. 771. Against 
the authorities 1 find neither judicial decision nor 
dictum. 

I concur in the result reached in Sunderlin v. Brad- 
street, and in the reasoning upon which the judgment 
was founded. The defendants can claim no additional 
privilege in virtue of the business in which they are 
eugaged. Their business is a lawful business; but as 
was said by the court in Sunderlin v. Bradstreet, * in 
its conduct and management it must be subjected to 
the ordinary rules of law, and its proprietors and 
managers held to the liability which the law attaches 
to like acts by others."’ The publication of defama- 
tory matter affecting third persons, in a business 
prosecuted for personal gain, can be tolerated only on 
grounds of public convenience. The rights of individ- 
uals ought not to be made to yield to the exigencies of 
such a business more than public interests require. 
Public interests will be adequately conserved by ex- 
tending the immunity of privileged communications 
only so far as toembrace communications to subscri- 
bers who havea special interest in the information. 
This restriction lays no unreasonable restraint upon 
the business of those agencies in collecting and com- 
municating information in the interest of the public. 
Society is organized, and courts are established, for 
the protection of the rights of individuals. Unre- 
strained by those legal principles, which control the 
acts and conduct of other persons under like circum- 
stances, these agencies, in the vastness of their opera- 
tions, might become instruments of injustice and 
oppression so grievous that public policy would require 
their entire suppression. 

Nor can the defendants acquire a larger measure of 
immunity by reason of their contracts with their cus- 
tomers to hold the information as confidential. The 
contract of the defendants with their subscribers is 
inter sese. In fact it affords no protection against in- 
jury by false reports. The manner in which these re- 
ports are disseminated renders protection to the 
public, under the terms of the subscriber's contracts, 
adelusion. Each of the subscribers has a printed 
copy to retain in his possession. Myers testified that 
although not one of the defendants’ subscribers, he 











nevertheless had seen their reports twice a week right 
along, sometimes only once a week, and sometimes 
twice a week; that during the last ten years he had 
seen their Notification Sheets thousands of times; and 
that any reputable merchant could get hold of their 
sheets, whether he isa subscriberor not. Others of 
the plaintiff's creditors, who were not defendants’ sub- 
scribers, testified that they had frequently seen the de- 
fendants’ Notification Sheets, and some that they had 
seen the sheet of November 5, 1884. The injury to the 
plaintiff from the false report resulted from the manner 
in which the defendants disseminated their publica- 
tions. 

It has been held that damage occasioned by the un- 
authorized repetition by a third person of defamatory 
words uttered orally is too remote to support an action 
against the original utterer of them, where the words 
are actionable only by reason of special damage. Ward 
v. Weeks, 7 Bing. 211. This case and the cognate case 
of Vicars v. Wilcocks, have been criticised. 2 Smith 
Lead. Cas. (8th ed.) 552. The principle held in that 
case, if sound, has never been applied to written or 
printed libels, nor is it applicable to defamatory 
matter published in that manner, The correct principle 
to apply to such publications is that the original pub- 
lisher is answerable in law for all the consequences of 
his wrongful act which were reasonably to be foreseen, 
and which were the results, in the usual order of 
things, of such wrongful act. Hughes v. McDonough, 
43 N. J. Law, 460; Pollock Torts, 463. 

The rule adopted by the learned judge in defining 
the qualifications and limitations upon publications af_ 
fecting credit and financial standing, which would 
make such publications privileged communications, 
was correct. His application of the rule to the facts of 
this case was as favorable to the defendants as they 
were entitled to have. His ruling with respect to the 
liability of the defendants for damage resulting from 
their wrongful acts was also correct. 

The other exceptions have been examined. It is 
sufficient to say we find in them no error which would 
justify areversal. The judgment should be affirmed. 

Runyon, Ch., and Knapp, Parker, Brown, Cole, 
McGregor, Paterson and Beasley, JJ., concurring. 

VAN SYCKEL, J. (dissenting). The alleged libellous 
publication was a printed communication published 
by a commercial agency in the city of New York, of 
which the defendants below were members. The 
publication was contained in what is known as a ‘“‘No- 
tification Sheet,’’ by which the agency communicated 
to its subscribers information affecting the financial 
standing of merchants and traders in various parts of 
the country. The plaintiffs below complained that in 
one of such Notification Sheets it was falsely stated 
that she had putachattel mortgage on her stock of 
merchandise. The case shows that every subscriber 
to the commercial agency was required to enter into 
and did enter into a written agreement with the 
agency that all communications made by the agency, 
either verbally or through Notification Sheets, 
should be strictly confidential, and should be exclu- 
sively confined to the business of such subscriber’s es- 
tablishments. The information furnished is declared 
in this contract to be furnished to subscribers on re- 
quest, for use in their business, as an aid to them in 
determining the propriety of giving credit. The trial 
court ruled that the agency had the protection of 
privilege in every case where the subscriber had a di- 
rect and personal interest in the person who is the 
subject-matter of inquiry, and that in all other cases 
they must stand,as others, on the truthfulness of 
their report, and their protection under the contracts 
with subscribers not to divulge the secrets of their 
business. Notice, express or implied, is absolutely 
essential to support an action for defamation. If a 
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man writes and publishes of another that which is 
false and defamatory, the law will usually imply mal- 
ice on his part without any evidence of express mal- 
ice. But thereare many occasions on which one may 
publish of another that which proves to be untrue, 
when the legal implication of malice will not arise. 
In such cases the publication is not actionable unless 
express malice can be shown. This leads to the con- 
sideration of the much-discussed doctrine of privilege. 
The term “ privileged,’’ as applied to a communica- 
tion alleged to be libellous, means simply that the cir- 
cumstances under which it was made are such as to 
repel the legal inference of malice, and to throw upon 
the plaintiffthe burden of offering some evidence of 
its existence beyond the mere falsity of the charge. 
Mr. Justice Selden, in Lewis v. Chapman, 16 N. Y. 
372. 

Baron Parke, in Wright v. Woodgate, 2 Cromp. M. & 
R. 573, bas clearly defined the term. Hesays: ‘‘The 
proper meaning of a privileged communication is only 
this: *‘That the occasion on which the communica- 
tion was made rebuts the inference prima facie aris- 
ing from a statement prejudicial to the character of 
the plaintiff, and puts it upon him to prove that there 
was malice in fact; that the defendant was actuated 
by motives of personal spite or ill will, independent of 
the occasion on Which the communication was made.” 
This rule is founded in public policy, and has been 
liberally applied. 

In Waller v. Lock, 45 L. T. Rep. (N. 8.) 248, Jessel, 
M. R., says: ‘‘If an answer is given in the discharge 
of a social or moral duty, or if the person who gives 
it thinks it to be so, that isenough. It need not even 
be an answer to an inquiry, but the communication 
may be a voluntary one.” He further observes in the 
same case: ‘‘ It appears to me that if you ask a ques- 
tion of a person whom you believe to have the means 
of knowledge, about the character of another with 
whom you wish to have any dealings whatever, and 
he answers bona fide, this is a privileged communica- 
tion.” 

In Toogood v. Spyring, 1 Cromp. M. & R. 184, Baron 
Parke says: ‘‘If such publications * * * be fairly 
made by a person in the discharge of some public or 
private duty, whether legal or moral, or in the con- 
duct of his own affairs, in matters where his interest 
is concerned, in such cases the occasion prevents the 
inference of malice which the law draws from unau- 
thorized communications. * * * If fairly war- 
ranted by any reasonable occasion or exigency, and 
honestly made, such communications are protected 
for the common convenience and welfare of society; 
and the law has not restricted the right to make them 
within narrow limits. 

To the like effect is the expression of Lord Ellen- 
borough in Delaney v. Jones, 4 Esp. 193: ‘* Though 
that which is spoken or written may be injurious to 
the character of the party, yet if done bona fide, as 
with a view of investigating a fact, in which the party 
making it is interested, it is not libellous.”’ 

In Laughton v. The Bishop, L. R., 4 P. C., 504, the 
Ilouse of Lords ruled that a communication made 
bona fide upon any subject-matter in which the party 
communicating has an interest, or in reference to 
which he has, or believes he has, a duty, is privileged, 
if made toa party having a corresponding interest or 
duty, although it cortains criminatory matter, which 
without that privilege would be defamatory and ac- 
tionable. 

Mr. Justice Selden, in Lewis v. Chapman, supra, 
states the doctrine even more broadly: ‘‘ Where the 
circumstances show that the defendant may reason- 
ably be supposed to have had a just and worthy mo- 
tive for making the charge then the law ceases to 





infer malice from the mere falsity of the charge, and 
requires from the plaintiff other proof of its existence.” 

Weatherston v. Hawkins,1T. R. 110, was an action 
by a discharged servant against his former master for 
words spoken by him to one Rogers, who applied for 
information about the servant’s character. There 
was a count also for libellous words cortained in a let- 
ter written by defendant to one Collier after Rogers 
had declined to employ plaintiff. This letter accused 
plaintiff of embezzlement. This letter was not writ- 
ten in reply to a request by Collier for information, 
nor under an injunction of secrecy. Its sole purpose 
seems to have been to vindicate the defendant for ut- 
tering the previous defamatory words to Rogers, and 
thus to prevent a suit by plaintiff. Tord Mansfield, in 
deciding the case, said: ‘‘I have held more than once 
that an action will not lie by a servant against his for- 
mer master for words spoken by him in giving the 
character of a servant. The general rules are laid 
down as Mr. Wood has stated, but to every libel there 
may be a necessary and implied justification from the 
occasion; so that what, taken abstractedly, would be 
a publication, may from the occasion prove to be none, 
as if it were read in a judicial] proceeding. Words may 
also be justified on account of the subject-matter or 
other circumstances. In this case, instead of plaintiff's 
showing it to be false and malicious, it appears to be 
incidental to the application by Rogers to the master 
of the servant. And the letter was written to the 
brother-in-law of the plaintiff for the express purpose 
of preventing an action being brought.” 

Hewer v. Dawson, Bull. N. P. 8, was an action for 
saying of the plaintiff, who was a tradesman: “ He 
cannot stand it long; he will be a bankrupt soon.” 
Special damage was laid inthe declaration that one 
Lane had resused to trust the plaintiff for a horse. 
Lane, the person named in the declaration, was the 
only witness called for the plaintiff. It appeared in 
his testimony that the words were not spoken malic- 
iously, but in confidence and friendship to Lane, and 
by way of warning him, and that in consequence of 
that advice he did not trust the plaintiff with the 
horse. Chief Justice Pratt said that “though the 
words were otherwise actionable, yet if they should be 
of opinion that the words were not spoken in malice, 
but in the manner before mentioned, they ought to 
find the defendant not guilty.’’ [t did not appear that 
the defendant was applied to for the information, or 
that he had any interest in the transaction other than 
afriendly disposition to warn Lane of the risk. 

McDougall v. Claridge, 1 Camp. 267, was for libel on 
the plaintiff in his profession as a solicitor. The libel 
was a letter written by defendants to bankers at Not- 
tingham, charging the plaintiff with improper conduct 
in the management of their affairs. It appeared how- 
ever that the letter was intended as a confidential 
communication, and that the defendant was himself 
interested inthe affairs which he supposed had been 
misconducted. Lord Ellenborough held that the ac- 
tion would not lie; that it was impossible to say that 
the defendant had maliciously published a libel to ag- 
grieve the plaintiff, if he was acting bona fide, with a 
view to the interests of himself and of the persons 
whom he addressed. 

In the case of Toogood v. Spyring, swpra, Baron 
Parke decided that if a former master, when applied 
to, gives the character of a discharged servant in the 
presence ofa third person not interested, the commu- 
nication, if made bona fide, is privileged. 

In the subsequent case of Kine v. Sewell, 3 Mees. & 
W. 302, he expressed hisconviction that the law had 
been properly laid down in the previous case. 

Lawless v. Anglo-Egyptian Cotton Co., L. R.,4Q. B. 
Div. 262, was an action against a joint-stock company, 
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the directors of which had published in the form ofa 
printed circular, issued and sent to all the stock- 
holders, the report of an auditing committee ap- 
pointed to make an investigation into the finances of 
the company. The report contained defamatory 
statements concerning the plaintiff, who had been 
manager of the association. It was held that under 
these circumstances the presumption of malice did 
not arise, and the plaintiff was therefore nonsuited. 

The following cases show that in the authorities 
heretofore cited the rule has been correctly enun- 
ciated: Bank v. Henty, 7 App. Cas. 741: Tompson v. 
Dashwood, L. R., 11 Q. B. Div. 43; Tuson v. Evans, 12 
Adol. & E. 733; Philadelphia, W. & B. R. v. Quigley, 
21 How. 202; Finden v. Westlake, Moody & M. 461; 
Hatch v. Lane, 105 Mass. 394; Brow v. Hathaway, 13 
Allen, 239; Somerville v. Hawkins, 10 C. B. 580. 

These cases show that all that is necessary to entitle 
such communications to the claim of privilege is that 
the relation of the parties should be such as to afforda 
reasonabie ground for supposing an innocent motive 
for giving the information, and to deprive the act of 
the appearance of an officious intermeddling with the 
affairs of others. Wan Wyck v. Aspinwall, 17 N. Y. 
190; Klinck v. Colby, 46 id. 427. 

The cases heretofore cited have been considered 
without reference to mercantile agency cases. 

The trial judge adopted the rule laid down in Sun- 
derlin v. Bradstreet, 46 N. Y. 188; S. C., 7 Am. Rep. 
322, andin Erber v. Dun, 12 Fed. Rep. 526, both of 
which are commercial agency cases. In other cases 
of this character a different view has been held. 

In Trussell v. Seurlatt, 18 Fed. Rep. 214, Judge Mor- 
ris ruled that a notification sheet of R.C. Dun & Co., 
sent to a subscriber, containing a charge of bank- 
ruptcy against plaintiff, was a privileged communica- 
tion. To this case Dr. Wharton bas appended a note, 
maintaining the view that if the agency confines itself 
to the confidential communication of such informa- 
tion to its customers, then if it acts bona fide, and 
without malice or recklessness, these communications 
are privileged, and the defendant, if sued for libel, 
would be entitled to a verdict. The same opinion 
was entertained by Judge Nelson in Locke v. Brad- 
street Co., 22 Fed. Rep. 771; by Judge Dewey in Bil- 
lings v. Russell, 8 Am. Law Rep. 699, and by the Wis- 
consin court in State v. Lonsdale, 48 Wis. 548. 

The underlying principle of the many cases cited, 
inmy judgment, condemns Sunderlin v. Bradstreet 
and Erber v. Dun, and extends the rule of privilege to 
all communications spoken or written, bona fide, in 
the performance of what may reasonably be consid- 
ered u duty to the public or to an individual, and also 
to communications required by a common interest, or 
by the relation in which the persons between whom 
the communication is made stand to each other. A 
false, defamatory publication must, when no othor 
adequate motive appears, be attributed to malice; 
but whenever the attending circumstances are such 
as to lead a reasonable and just mind to reject the 
presumption of actual malice, an essential requisite to 
the support of the action for libel disappears. It is 
this consideration of what justly may and what may 
reasonably be presumed to actuate the conduct of 
men that has led the judicial mind to introduce and 
apply the doctrine of privilege. The conceded in- 
stances in which this protection is accorded are not 
rare. Words spoken by a member in a legislative as- 
sembly; by one upon the subject-matter before a re- 
ligious meeting; by counsel in the conduct ofa cause; 
by one in response to inquiries by a friend concerning 
a physician, a lawyer or atradesman; and by a for- 
mer master to one who desires to know the character 
of aservant. Words thus spoken are not actionable 
per se; the presumption of malice is excluded, be- 





cause it is not reasonable to suppose that it is pres- 
ent. 

No case has been cited, and I think none exists, 
where the plaintiff has been permitted to make an is- 
sue of the fact whether the person applying to a for- 
mer master in regard to the character of a servant had 
in truth any interest in knowing. It has been deemed 
sufficient to put the case within the rule of privilege 
that application was made and the auswer given bona 
fide. Norhas any consideration been given to the 
magnitude of the interest which elicited the inquiry, 
or whether the interest was present or prospective. 
Nor in the case of master and servant has the master 
ever been held to any accountability for failing to use 
reasonable care to inform himself that the inquiry 
was made in good faith. Where inquiry is made of 
the master by one person at the solicitation of another, 
and where a tradesman inquires as to the responsibil- 
ity of persons he may hope will some time offer to deal 
with him, although he has no direct present interest 
in them, communications in reply seem to be clearly 
within the principle of the protecting rule. It is now 
almost universally conceded that mercantile agencies 
are of great utility and advantage, if not absolutely 
essential, to those engaged in conducting the business 
and commerce of the country over the wide field 
where their enterpriseleadsthem. Thestrict rule ap- 
plied in the court below, if it does not tend to sup- 
press, will go far to destroy the purpose and utility 
of these institutions. 

It may be said that in New York the rule in Sunder- 
lin v. Bradstreet has been productive of no such re- 
sult. But there the pledge of secrecy has hitherto 
saved the agencies from a disastrous flood of civil suits 
and criminal prosecutions which they could net have 
survived. Experience there furnishes proof, not of 
the wisdom of the rule, but that it is wise not to en- 
forceit. There is no consideration or public policy 
which commends the application tothem of an illib- 
eral rule. If immunity is accorded to the master 
making statements concerning his servant, when in 
fact the inquiry is made by one who does not intend 
to employ the servant, and if malice is not presumed 
to exist where a merchant makes inquiry of his neigh- 
bor or friend concerning the pecuniary responsibility 
of those with whom he may in the future have trans- 
actions, how can the doctrine of privilege be re- 
stricted in this controversy to cases where the sub- 
scriber has a present, direct and personal interest in 
the person who is the subject of inquiry ? Business in- 
terests are so ramified at this day that large enter- 
prises cannot be successfully conducted without a 
comprehensive survey of the whole field of industry. 
The manufacturer must have some knowledge of the 
financial condition of those who are his rivals in busi- 
ness, as wellas of those who may be induced to pur- 
chase his productions, in order that he may act judi- 
ciously in fixing his limit of production. The dealer 
in brewer's grains, in order to determine the extent of 
his purchases, must know something of the business 
of the consumers, their pecuniary ability to purchase, 
and the probable volume of business in the district of 
country over which his transactions extend. In fact 
every man who has merchandise to sellis, to some ex- 
tent, interested in knowing how every man in the 
country stands in credit. Though one is not a cus- 
tomer to-day, he may be to-morrow. Orders are given 
by letter, by telegram, by telephone, or in person, re- 
quiring immediate response. It involves the use of 
the mercantile agency sheets, the loss of the customer, 
or the risk of selling blindly. 

The subscribers to the commercial agency in effect 
say to it: ‘* We havean interest in knowing the finan- 
cial condition of all business men whose standing you 
report. We assure you of our good faith, by being 
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willing to pay you for that information, and we pledge 
ourselves to receive it as a confidential communica- 
tion.’”? These circumstances, repellant of the pre- 
sumption of malice, constitute fhe substance and es- 
sence of privileged communicatiens. How under 
these conditions can the obligation be imposed upon 
the agency to make sure that the subscriber has a 
present interest in the person reported without nar- 
rowing the privilege which has operated as a shield in 
the many cases referred to? Business methods have 
changed; every department of human activity is 
marked by progress. There must be a correct appre- 
hension of legal principles as they apply to a progress- 
ive state of society, if we would keep pace with the 
march of events, and render the common law as true 
and unerring a guide in jurisprudence to-day as it has 
been in the past. It is the prideof the common law 
that it is sufficiently broad and elastic to adapt itself 
to the exigencies of the times, and to adjust itself to 
the new and ever-varying conditions that may arise in 
the progress of the age. 

The rule that a business man may inquire of his 
friend or his neighbor, as to the responsibility of one 
who has applied for credit, answered well enough fifty 
years ago, but it is altogether inadequate to the pres- 
ent requirements of trade and commerce. The law of 
Sunderlin v. Bradstreet would even suppress the preva- 
lent practice in business circles of employing a credit 
clerk, to ascertain and report the standing of business 
men in the district which he canvasses. No man 
could safely answer his inquiries, and the clerk coutd 
not report to his employer without being liable to 
prosecution. The old adjudications, relied upon to 
support the more narrow rule, are the declarations of 
judges whose visiou did not take in the widely differ- 
ent conditions which prevail in the affairs of 
men to-day. This doctrine utterly disables the 
agency to become capable of imparting even the infor- 
mation which it is conceded may lawfully be given. 
If the agency may furnish only to one having a direct 
interest, how would any one dare togive the informa- 
tion to the agency, for until some one having such in- 
terest has applied to the agency, the communication 
is within the prohibited class. 

In my opinion, the defendants, in furnishing infor- 
mation to subscribers under the conditions imposed, 
are not subject to the presumption that they were 
moved by malice, and I therefore vote to reverse the 
judgment below. 

Dixon, Magee, Clement and Whitaker, JJ., concur 


in the dissent. 
—_——_.4___— 


STATUTE OF LIMITATIONS—AS BETWEEN 
EXECUTOR AND LEGATEE. 


SUPREME COURT OF MISSOURI, APRIL TERM, 1887. 


STATE, EX REL. FAGAN, V. GRIGSBY. 


When the assets of a testator have been collected and re- 
duced to money, and his debts have been either paid or 
barred by lapse of time, the time allowed by law for con- 
testing the will has expired, all specific legacies have 
been paid, and all other trusts of the will have been dis- 
charged, so that the remaining assets are solely applica- 
ble to the payment of residuary legacies, then (if not 
earlier) a right of action accrues to the \egatees against 
the executor on his official bond, and the statute of limi- 
tations begins to run in hisfavor: and this, notwithstand- 
ing the executor has never made final settlement of the 
estate and the Probate Court has made no order of dis- 
tribution. 


Cockrell & Suddath, for appellants. 
Brinker & Jackson, for respondents. 








Brace, J. This action was commenced in the Cir- 
cuit Court of Johnson county on the 11th day of Janu- 
ary, 1884, by plaintiffs, who claim as legatees under the 
will of Bayless B. Grigsby, deceased. The petition 
states in substance that Bayless B. Grigsby died about 
October 1, 1856, in Johnson county, Missouri, leaving 
a will, which was duly probated October 31, 1856; that 
by said will defendant William F. B. Grigsby was ap- 
pointed executor, and directed to sellall the property, 
real and personal, to pay himself $5,000, and distribute 
the remainder among the heirs of said decedent in 
accurdance with the laws of descent and distribution 
in the State of Missouri; that in November, 1856, let- 
ters testamentary were duly issued to said defendant 
W. F. B. Grigsby, and thereupon the said W. F. B. 
Grigsby as principal, with John D. Smith, Wm. Calhoun 
and defendant Wm. H. Anderson, as sureties, executed 
their bond (a copy being filed) in the usual form, in the 
sum of $40,000, conditioned for the faithful execution 
of said will and paying over of money, etc., by said W. 
F. B. Grigsby; that said bond was duly approved, and 
that the surety, John D. Smith, is dead and his estate 
long since settled. Then follows a statement of the 
relationship of plaintiffs and certain of the defend- 
ants to the deceased, showing that they are the only 
parties entitled to distribution. 

The petition then further alleges in substance that 
after the execution of the bond, W. F. B. Grigsby en- 
tered upon the execution of said last will and testa- 
ment, and did collect and sell all the property, real 
and personal, of which said testator died seised. 

Then follows an itemized statement of the property 
sold and the amounts realized therefrom, the total 
amounting toa little over $14,400, all received by the 
executor prior to the 30th day of January, 1861. 

The petition then states “that in accordance with 
the directions of said will, said defendant W. F. B. 
Grigsby paid out and expended certain sums of money 
for which he is entitled to credit, and said sums so 
paid out are as follows: 

For all debts of decedent and expenses of 
administration, paid in 1859 and prior... 

Special legacy to himself 

Commission of 5 per cent 

Expenses of administration paid in 1866 
and prior, but since 1859.............. ree 176 80 


That he has distributed to the parties thereto enti- 
tleda part of said estate in part payment of their 
shares as follows: January 23, 1860, to Sharp & Saw- 
yer, $500; January 21, 1861, to the heirs of Charlotte 
Gordon the sum of $1,096.96, and on November 10, 1871, 
he paid to the heirs of Maria Jenkins, Susan Hierony- 
mous and L. Kemp Grigsby, a large part of their dis- 
tributive shares, leaving the amount due them as fol- 
lows: Balance due Maria Jenkins, $535; balance due 
Susan Hieronymous, $545; balance due L. Kemp 
Grigsby, $750; that the last annual settlement made 
by said defendant William F. B. Grigsby was made in 
May, 1866; that said estate has never been finally set- 
tled, and as breaches of said bond, that said executor 
has not made a settlement of his accounts since 1866, 
and has not accounted for, paid or delivered in accord- 
ance with the provisions of said will, any of the sums 
of money so received by him except as hereinabove 
stated; that all the debts of said decedent have been 
paid, and that the sums remaining due to the distribu- 
tees of said estate under the provisions of said will are 
az follows:’’ Then follows a statement of the particular 
amount due each one, with a prayer that an account 
be taken of the administration of the said W. F. B. 
Grigsby; the amount of assets in his hands belonging 
to said estate, and the share of each of the relators 
therein be ascertained, and for judgment therefor 
against said Grigsby and his sureties on his bond. 

The defendants Zoll and Calhoun, executors of Wil- 


$1,394 64 
5,000 00 
729 97 
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liam Calhoun, one of the sureties on the bond of said 
executor, demurred to the petition on the ground that 
plaintiffs’ cause of action did not accrue within ten 
years next before the commencement of this action. 
Plaintiffs dismissed their action against the executor 
and the other defendants, and the demurrer of de- 
fendants Zoll and Calhoun having been sustained and 
judgment thereon entered in their favor against the 
plaintiffs, they appeal to this court. The legal issue 
to be determined is one solely between the plaintiffs 
, a8 residuary legatees and the representatives of one of 

the sureties on the bond of the executor of the estate 
in which plaintiffs claim an interest as such legatees, 
in a statutory action commenced by the plaintiffs in 
the name of the State, under the provisions of section 
290, Rev. Stat., 1879, in which damages are to be as- 
sessed for a breach of the condition of the executor’s 
bond, the breaches assigned being that the executor 
has not made asettlement of his accounts since 1866, 
and has not accounted for or paid plaintiffs their lega- 
cies under the provisions of the will. Therecan beno 
doubt but that this action at law upon the bond for 
damages for both or either of the breaches assigned 
can be maintained, and in order thereto it is not nec- 
essary that the executor should have assented to the 
legacy, nor are the legatees restricted to an action in 
the Probate Court, or compelled to resort to a court 
of equity to charge such executor as trustee in order 
to recover their legacy if they choose to do so. They 
may proceed in the first instance as they have done in 
this case, by an action on the bond against the execu- 
tor and his sureties, or either of them, for breach of 
its conditions, and in this way recover their legacy in 
the shape of damages for such breach. 

Under the law at the time this estate was being ad- 
ministered legatees could not demand their legacies 
within one year after the grant of letters testament- 
ary, nor could the executors be compelled to pay lega- 
cies within three years after grant of letters unless or- 
dered by the Probate Court to do so, unless the lega- 
tees gave a refunding bond. Rev. Stat., 1855, §§ 1, 2, 
art. 4, chap.2. ‘* But ifupon any settlement it appear 
there is sufficient money to satisfy all demands, the 
court shall order payment of legacies and distributive 
shares as in case of debts, except that specific legacies 
shali be first satisfied.”’ Section 3, supra. This stat- 
ute has remained unchanged since 1825, except that in 
1865 the period of three years was changed to two 
years. It was held as early as 1836,in an action 
brought against the sureties on an administrator’s 
bond, that the jurisdiction of the Probate Court to 
enforce distribution was not exclusive, but that 
the distributee had his right of action against the sure- 
tieson the bond of the administrator when all the 
debts were paid, demands barred, and the administra- 
tor had assets subject to distribution. State use of 
Ingram v. Rankin, 4 Mo. 426; and in a long line of de- 
cisions. Since ithas been held that a distributee of 
an estate, after the debts were all paid, had his right 
of action on the statutory bond, whether final settle- 
ment by the representatives or order of distribution 
by the Probate Court had been made or not. State 
use of Adams v. Campbell, 10 Mo. 725; State use of 
Collins v. Stephenson, 12 id. 179; State use of Ingram 
v. Morton, 18 id. 53; State, ex rel. Midgett, v. Matson, 
44 id. 305; State, ex rel. Kelly, v. Thornton, 56 id. 325; 
Morehouse v. Ware, 78 id. 100. Whilst there is not en- 
tire uniformity in the decisions as to the time when 
the distributee’s right of action accrues, yet all the 
cases will be found within the limit of this rule. That 
when the assets of the estate in the hands of the rep- 
resentatives can be required for no other purpose than 
the discharge of the claims of the distributees or lega- 
tees, and their right to those assets has been fixed by 
law, a right of action accrues to such distributees or 





legatees on the bond for the failure of the executor or 
administrator to account for and distribute those ag. 
sets. In case of an executor having assets in his hands, 
when all the debts of the estate have been paid, when 
alldemands against it are barred by the lapse of 
time, when the time allowed by law for contesting 
the will has expired, when specific legacies have been 
paid, when all other trusts of the will have been dis. 
charged, and those assets are solely applicable to the 
discharge of residuary legacies, the right of the resj- 
duary legatees toinstitute an action on the bond of 
the executor accrues for failure of such executor to 
discharge such Jegacies to the extent of the assets in 
his hands applicable thereto. In other words, when 
the sole duty of the executor is to pay over to the 
residuary legatees the assets in his hands, and he fails 
to do so, the trust under which he theretofore held 
the assets of the estate may be regarded as discontin- 
ued, his further holding being inconsistent with the 
rights of the beneficiaries of that trust, and their right 
of action at law upon the bond for his breach of duty 
is complete. This is a salutary principle tending alike 
to conserve the interests of the beneficiaries of an es- 
tate and to protect the sureties of an executor from 
risks not contemplated when they incurred their legal 
obligations. Each had aright to rely upon a prompt 
settlement of the estate in the Probate Court, and the 
rights of neither should be impaired nor their bur. 
dens increased by the failure on the part of such court 
to discharge its duty, or the possible inefficiency of 
the proceedings therein to secure those rights. 

In this case it appears from the averments of the pe- 
tition that the will of the testator was admitted to 
probate on the 3lst of October, 1856. On the Ist day 
of November, 1861, five years thereafter, no person 
having appeared to contest the validity thereof, it be- 
came finally binding, and fixed the rights and inter- 
ests of those claiming under it. At that date more 
than three years had elapsed since letters testament- 
ary had been granted upon the estate, and all de- 
mands against it were barred. The executor had re- 
duced all the property of the estate into money, and 
had paid all the debts of the testator, and the only 
specific legacy provided for by the will, as well as a 
large amount to the residuary legatees, and the resi- 
due in his hands was solely applicable to the discharge 
of the claims of such legatees. 

At that date, if not earlier, the plaintiffs’ right of 
action at law upon the bond of the executor against 
him and his sureties for his failure to account for and 
pay whatever was due them on account of their lega- 
cies under the will of the testator was perfect and 
complete, and we find no error in the Circuit Court 
holding that this action, commenced more than twen- 
ty-seven years after grant of letters testament- 
ary, twenty-four years after allthe debts were paid 
and demands against the estate barred, eighteen 
years after the executor made his last settlement, 
and twenty-two years after their cause of action cer- 
tainly accrued on the principle and under the au- 
thorities hereinbefore quoted, was barred as against 
the sureties on the executor’s bond. And its judg- 
ment is therefore affirmed. 

All concur. 


—\_.__—_—_ 
NEW YORK COURT OF APPEALS ABSTRACT. 


CONTRACT—CONSTRUCTION —SALE — PLEDGE — FAC- 
TORS—DOCUMENTS OF TITLE—DELIVERY — FACTORS’ 
act.—(1) A., a dealer in drugs, etc., in Boston, ob- 
tained letters of credit on B. Brothers, bankers in 
London, through their agents in Boston A. at the 
time agreeing that ‘all property which shall be pur- 
chased by means of the withincredit, * * * to- 
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gether with the bill of lading for the same, are hereby 
pledged and hypothecated to B. Brothers, as collateral 
security, with authority to take possession and dis- 
pose of the same at discretion for their security and 
reimbursement;’’ and by means of the credit thus 
advanced, A. bought a quantity of shellac from a 
dealer in Calcutta, the bill of lading being made in 
the name of B. Brothers at New York. Ou the arri- 
rival of the property at New York, A., who had pre- 
viously got from B. Brothers, agents there, the bills 
of lading of other goods for the purpose of warehous- 
ing them in the name of B. Brothers, obtained this bill 
of lading, saying he was going to enter the goods at 
the custom house, and warehouse them in the 
name of B. Brothers, and his receipt for the 
pill of lading specified this as the only object. 
Instead of so doing, A, entered the goods in the name 
of his broker, who warehoused them, and gave the re- 
ceipt therefor to A. A. then pledged this receipt, with 
orders, to M., the plaintiff, for a loan. B. Brothers 
and their agents, upon learning of this, seized 
the goods. M., the plaintiff, then brought an 
action to recover the value of the goods and damages 
for their seizure, claiming that B. Brothers were only 
pledgees, and that A. was the owner of the prop- 
erty. Held, that B. Brothers baving advanced at the 
request of A. their credit for the purchase of the 
property, and taking the bill of lading in their own 
name, and having relied upon the property as the 
means of reimbursing themselves, became the owners 
and not the pledgees of the property. And their re- 
lation to A., the original mover in the transaction, is 
that of owners undera contract to sell and deliver 
when the purchase price is paid. (2) Held also, that 
there being no testimony to show that B. Brothers 
and A. had ever departed from the arrangement rep- 
resented by A.’s written receipt, it was not error to 
refuse to submit to the jury the issue whether A. had 
been intrusted with the documents of title for the 
purpose of sale, so as to constitute him a factor within 
the meaning of the New York and Massachusetts fac- 
tors’ acts. June 7, 1887. Moors v. Kidder. Opinion by 
Finch, J. Rapallo, Earl and Peckham, JJ., dissent- 
ing. 

CORPORATION — LIABILITY FOR CONSPIRACY.— An 
action may be maintained against a corporation to 
recover damages caused by conspiracy. Morton v. 
Metropolitan Life Ins, Co., 34 Hun, 367; affirmed 103 
N. Y. 645; Reed v. Home Say. Bank, 130 Mass. 443; 
Krulivitz v. Eastern R. Co., 140 id. 575; Western 
News Co. v. Wilmarch, 33 Kans. 510. If actions can 
be maintained against corporations for malicious 
prosecution, libel, assault and battery and other torts, 
we can perceive no reason for holding that actions 
may not be maintained against them for conspiracy. 
It is well settled by the authorities cited that the malice 
and wicked intent needful to sustain such actions may 
be imputed to corporations. July 1, 1887. Buffalo 
Lubricating Oil Co., Limited, v. Standard Oil Co. 
Opinion per Curiam. 

CosTS—ACTION AGAINST MUNICIPAL CORPORATION 

-~DEMAND—FISCAL OFFICER.—We held that cases for 
the recovery of damages for injuries sustained by rea- 
son of the negligence ofthe servants of a municipal 
corporation were not within the purview of section 2, 
ch. 262, L. 1859. Taylor v. City of Cohoes, 105 N. Y. 54. 
The provisions of that section were substantially em- 
bodied in section 3245 of the Code. Thereis no such 
change in the language of the latter section as re- 
quires or will permit us to change our decision, and 
construe it differently from the former section. We 
simply decided in Baine v. City of Rochester, 85 N.Y. 
523, that under section 3245a claim against a munici- 
pal corporation arising ex contractu must have been 





presented to its chief fiscal officer before the com- 
mencement of the action in order to entitle the plain- 
tiff to costs, and thus actions ex dedicto against munici- 
pal corporations are left to stand, as to costs, upon the 
prior decisions. We do not agree that a claim agaiust 
this municipality could, under the section of the 
Code, be presented to its board of trustees. Thechief 
fiscal officer of such a corporation is the officer who 
receives, keeps and disburses the moneys of the corpo- 
ration, and such an officer is the treasurer. July 1, 
1887. Gage v. Village of Hornellsville. Opinion per . 
Curiam. 

MORTGAGE — SALE OF PREMISES— ASSUMPTION OF 
MORTGAGE—LIABILITY OF PURCHASER—MEASURE OF 
DAMAGE.—(1) Where A., who is the owner of a tract 
of land which is subject to mortgage, sells a part to B., 
who assumes and agrees to pay as part of the pur- 
chase price the amount of the mortgage, and there- 
after A. sells the remainder of the tract toC., C. or his 
assignee may on the foreclosure of the mortgage, 
through the failure of B.to pay the same, and the 
sale of his lands therefor, maintain an action against 
B. to recover damages. (2) In such a case the value 
of the land is the measure of damage. July 1, 1887. 
Wilcox v. Campbell. Opinion by Earl, J. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CONSTITUTIONAL LAW—FOURTEENTH AMENDMENT 
—BASTARDY.—The Maryland bastardy law, as embod- 
ied inthe Code of 1860, provides that any magistrate, 
upon receiving information that a white woman has 
given birth to an illegitimate child, may issue his war- 
rant for her apprehension, aud require her to give se- 
curity to indemnify the county, and in case of her 
neglect or refusal, may commit her unless she dis- 
closes the father’s name, in which case the latter is to 
be arrested and compelled to give security. Other 
acts provide forand limit the mode of enforcing the 
law. Held, sustaining a conviction of paternity of an 
illegitimate child of a white woman, that the State’s 
system of bastardy laws was valid and constitutional, 
and not in contravention of the fourteenth amend- 
ment to the Constitution of the United States. The 
provision relied on as having this effect are those parts 
of the second clause of that amendment which de- 
clare that ‘‘ no State shall make or enforce any law 
which shall abridge the privileges or immunities of 
citizens of the United States, nor deny to any person 
within its jurisdiction the equal protection of the 
laws.’’ It was decided in Slaughter-House Cases, 16 
Wall. 36, that the first clause of this amendment was 
primarily intended to confer citizenship on the negro 
race; that the second protects from the hostile legis- 
lation of the States the privileges and immunities of 
citizens of the United States as distinguished from 
the privileges and immunities of citizens of the State, 
and that the paragraph which forbids a State to deny 
to any person the equal protection of the laws was 
clearly intended to prevent hostile discrimination 
against the negro race. And in the more recent cases 
of Pace v. Alabama, 106 U. S. 583, it was held that the 
purpose of this last clause was to prevent hostile and 
discriminating State legislation against any person or 
class of persons; that equality of protection under 
the laws implies not only accessibility by each one, 
whatever his race, on the same terms with others, to 
the courts of the country, for the security of his per- 
son and property, but that in the administration of 
criminal justice he shall not be subjected for the same 
offense to any greater or different punishment. Yet 
it was decided in that case that a statute of Alabama 





236 


THE ALBANY LAW JOURNAL. 








_prohibiting a white person and a negro from living 
with each other in adultery or fornication is not in 
conflict with this clause, although it prescribes penal- 
ties more severe than those to which the parties 
would be subject were they of the same race and color. 
Now if we are right in our views as to the construc- 
tion and effect of this bastardy law, we are unable to 
perceive how it conflicts with either of these clauses, 
as thus interpreted by the Supreme Court. Clearly 
the procreation of illegitimate children cannot be said 
to be a privilege or immunity of citizens of the United 
States, nor does the statute give any privilege or con- 
fer any benefit upon the mothers of such children. It 
is true the mother may receive the $30 per year paid 
by the father, but not because she is the mother of the 
child, but because the child is maintained by her. It 
is given to her simply as compensation for such main- 
tenance. If the child is not maintained by the 
mother, orif she does not have the child in her cus- 
tody for maintenance, she gets nothing, and the 
money goes to some ‘‘ other person to whose custcedy 
such child may have been committed to be main- 
tained.”’ Again as between fathers, whether white 
or colored, no distinction whatever is made; and how 
can the fact that the law does not extend to negro or 
colored mothers be regarded asa denial to them of 
the “equal protection of the laws,” as these terms 
have been defined by the authorities cited? It surely 
will not be contended that there is discrimination 
against them because they are not embraced in the 
terms of a penal statute, or of such a lawas this. Nor 
do we perceive how the white mother can be said to be 
discriminated against by alaw, all the burdens of which 
she can escape by her own voluntary act of simply 
disclosing the father of her child, whether he be white 
or colored. Upon this point, as well as upon the con- 
struction of the statute generally, we adopt the follow- 
ing views, stated in the brief of the attorney-general, 
as having been expressed by Judge Sylvester in a case 
in his circuit, in which the validity of this law was 
controverted. ‘‘ The statute,”’ says the learned judge, 
‘“‘aims at no redress for private or personal wrongs 
done to the mother. The act intended to be pun- 
ished involves no invasion of the mother’s rights—no 
element of trespass or violence. She is a consenting 
party. It isnot acase where she would otherwise be 
left exposed without the protection of the law to tres- 
passes, assaults or violence. Hence the argument that 
the colored mother is exposed when the white mother 
is protected, and that redress is extended to the one 
and denied to the other, is really without foundation. 
No personal right is invaded; no privilege or immu- 
nity of the white or colored mother isinterfered with. 
Still more unfounded is the suggestion that the child 
itself is protected in the one case and left exposed in 
the other. No such result is contemplated by the stat- 
ute, and nothing of the kind follows as an incident of 
its enforcement. The security required is not for the 
benefit of the child; it is intended only to protect the 
public from the maintenance of the child; and if that 
indemnity is not given, it isa mistake to suppose that 
the child is left without nurture, maintenance or sup- 
port. The county or public is charged with its main- 
tenance, and unless the indemnity contemplated by 
the statute is given, the burden of maintaining the 
child, whether the illegitimate offspring of a white or 
colored mother, still rests upon the public. If the 
child is not left to perish under the law, as the argu- 
ment assumes, the burden of its support is only 
shifted and placed on the father as a measure of pun- 
ishment upon him, and this punishment falls equally 
without respect to race or color.’’ There are other 
grounds upon which this judgment could well be 
rested,but we have deemed it best to affirm it upon the 
sole ground that in our opinion, the law as it stands is 








constitutional and valid,and therefore can be enforced, 
Md. Ct. App., June 22, 1887. Plunkard v. State. Opin. 
ion by Miller, J. 

CONTRACT—UNCONSCIONABLE—RELIEF FROM HARD 
BARGAIN.—The fact that a needy borrower of a large 
sum of money ($51,000 for example) is compelled by 
his necessities to agree to pay a high rate of interest 
(16% per cent for instance), and to submit to other 
hard exactions, affords no reason for the interference 
of a court of equity, especially where the security con- 
sists chiefly of stock on a western ranch, which must 
be marketed and sold before the loan can be repaid, 
There was nothing in the situation to hinder or pre- 
vent independent action on the part of complainant 
as well as defendants. It is true that complainant 
was muchin need of money, and apparently there 
was no one but defendants at hand who could and 
would furnish it: But this is not an extraordinary 
situation, from which the law can furnish a means of 
escape. A needy borrower, being sui juris, and under 
no other duress than that which comes of his circum- 
stances, must in general perform his contract, what- 
ever its terms may be. Courts have indeed refused 
to enforce contracts which were harsh and uncon- 
scionable, but there will usually be found some ele- 
ment of fraud in any such case; and if in,any instance 
the judgment appears to be based on the nature of the 
contract above, the contract will be found to be so er- 
roneously wrong as in itself to afford evidence of an 
intention to cheat and swindle. As before suggested, 
plaintiff was in full possession of his faculties, and 
was under no sort of restraint, except that he wanted 
money, which he could not obtain from any other 
source, and was therefore compelled to accept defend- 
ants’ terms. In the nature of the property which was 
to be security for the loan, the disposition to be made 
of it, with a view to repay the money, and the time 
for which the loan was to run, there was some reason 
for demanding a high rate of interest, the expenses of 
the trust, and payment for defendants’ services; so 
that all that was embodied in the contract was at 
least a proper subject for consideration. And the cir- 
cumstances that the defendants exacted a high rateof 
interest, and other hard conditions, will not avail to 
avoid the contract, or substitute it for an earlier agree- 
ment, if any such was made. U.S. Cir. Ct., Dist. 
Colo., June 21, 1887. Wann v. Coe. Opinion by Hal- 
lett, J. 


CoRPORATION—BY-LAWS—WHAT CONSTITUTES MA- 
sgority.—The by-laws of a corporation provided that 
“the capital stock of the company shall be $10,000, 
divided into 400 shares of $25 each,’’ and that ‘no 
business shall be transacted at any meeting of the 
stockholders unless a majority of the stock is repre- 
sented, except to organize the meeting and adjourn 
to some future time.”” Held, that although only 243 
shares had been subscribed for, it required 201 shares 
to constitute a majority, and that an election of direc- 
tors at a meeting where less than that number was 
represented was illegal. Me. Sup. Jud. Ct., June 10, 
1887. Elisworth Woolen Manuf’g Co. v. Faunce. Opin- 
ion by Foster, J. 


CRIMINAL LAW—ARSON—INTENT—BURNING JAIL TO 
ESCAPE. — Appellant, while confined in the wooden 
prison of a county poor-farm, set fire to the roof of the 
prison, burninga holetherein. Being tried for arson, 
there was no evidence tending to disclose with what 
intent he set fire to the building. To the charge given 
by the trial court to the jury the defense objected, in 
substance, because it did not instruct for an acquittal 
if the appellant’s intent was to effect an escape, and 
not to consume or injure the building. Held, not well 
taken. In his work on Statutory Crime, Mr. Bishop 
says: ‘A jail is held to be an inhabited dwelling- 
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house, within the statutes against arson of such 
houses.”’ Bish. Stat. Crimes (2d ed.), § 207. In Delany 
y. State, 41 Tex. 601, it is said by Roberts, C. J.: 
“ Arson is the willful burning of a house. The house 
need not be consumed with fire to constitute the 
offense. It will be sufficient to show that a person set 
fire to the house, to the extent that some part of the 
house was on fire, unless it is made clearly to appear 
that it was accidental, or was done for some other 
object wholly different from the intention to burn up 
or consume the house. If for instance it appeared 
from the evidence that a person confined in prison set 
fire to the door to burn off the lock, soas make his es- 
cape, or that he burned a hole in the floor orin the 
wall for the same purpose, it would not be arson. So 
it has been held by the courts of other States. People 
y. Cotteral, 18 Johns. 115; State v. Mitchell, 5 Ired. 
350. If however a prisoner, or a number of prisoners 
in concert, should set fire toa jail without such definite 
purpose, bnt for the purpose of burning the jail suffi- 
ciently to produce the alarm of fire, and in the con- 
sequent confusion make an escape, being at the same 
time indifferent as to whether the jail was consumed 
or not, that would be arson.”’ In his work on Crimi- 
nal Law, Mr. Bishop thus discusses the question: ‘‘If 
a prisoner burns a hole in his cell, or otherwise burns 
the building in which he is confined, not from a desire 
to consume the building, but to effect his escape, his 
offense must be, according to the foregoing doctrines, 
arson; and so it has been held. On the other hand, 
the contrary has also been held; and unhappily on this 
side are the majority of cases. One learned judge, 
after yielding to the authorities which sustain this 
view, added: ‘If however a prisoner, or a number of 
prisoners in concert, should set fire toa jail without 
such definite purpose, but forthe purposeof burning 
the jail sufficiently to produce the alarm of fire, and in 
the consequent confusion make an escape, being at 
the same time indifferent as to whether the jail was 
consumed or not, that would be arson.’ 41 Tex., supra. 
It is difficult to see why this admission should not 
carry with it the entire better doctrine.’’ 2 Bish. 
Crim. Law (7th ed.), $15. Where the doctrine stated 
in Delany’s case is cited in the the text of Wharton's 
Criminal Law (7th ed., § 829), the learned author ina 
note upon the subject says: ‘‘ But as a jail is a house 
in the sense in which the term is used in arson, this 
view cannot be harmonized with other recent cases.”’ 
See Com. v. Posey, 4 Call, 109; Stevens v. Com., 4 
Leigh, 683; Luke v. State, 49 Ala. 30. In Lockett v. 
State, 63 Ala. 5, the rule announced is: ‘If a prisoner 
confined in a county jail set fire to the building, with 
the intent only to burn a hole through which he may 
escape, not intending that the building should be 
further damaged, he is guilty of arson.” In view of 
these authorities, we are of opinion that the doctrine 
announced in Delany’s case, to the effect that if a 
prisoner willfully fire a jail forthe purpose of making 
his escape, with no design of burning the house down, 
should be overruled, and the same will be considered 
hereafter as overruled. Such being our view of the 
law in this case, it was not error inthe learned trial 
judge to omit so to instruct the jury in this case. Tex. 
Ct. App., May 1887. Smith v. State. Opinion by 
White, P. J. 


MURDER — EXPOSURE TO COLD.— An indict- 
ment charged, in substance that the defendant was 
the husband of the deceased, and as such owed her the 
duty of protection; that she was weak, feeble, sick and 
unable to walk; that defendant had the ability to take 
care of her, but that he left her exposed in the night- 
time to the cold and inclemency of the weather, re- 
fusing to provide her with clothing and shelter; that 
he did did this feloniously, willfully, purposely, pre- 








meditatedly and of his malice aforethought, and that 
she, ‘“‘ languishing of such exposure, leaving, and of 
such neglecting, omitting, and refusing to provide 
clothing and shelter, * * * did die;’’ and that 
thus the defendant feloniously, willfully, purposely, 
premeditatedly and of his malice aforethought, did 
kill and murder her. Held, that it sufficiently charged 
the offense of murder in the second degree, under 
Rev. Stat. Mont. p. 358, § 18, defining murder as “ the 
unlawful killing of a human being, with malice afore- 
thought, either express or implied,’’ and providing that 
“the unlawful killing may be effected by any of the 
various means by which death may be occasioned. 
The proximate means of her death were the cold and 
inclemency of the weather. These wereallowed to do 
their work of destruction by the criminal negligence 
of the defendant to do the duty of protection, which 
he owed her as husband. The point is made by the 
counsel of defendant, that this indictment charges no 
crime known to the law; that a husband, having the 
ability to protect his wife, may stand passively by, 
and see her sick and weak and helpless, refuse to help 
her, and allow her to perish under the influence of the 
cold and inclemency of the weather; and this negli- 
gence was the result of malice, this refusal to help the 
product of a felonious, willful, premeditated purpose. 
There is no charge of an assault made; none that he 
exposed her to the inclemency of the weather; but he 
finds her exposed to the unpropitious elements, and he 
criminally leaves her there to die. If the defendant 
had, by his own acts, subjected her to the inclemency 
of the weather, there would be no doubt but that he 
would be guilty of murder if she had died from the 
exposure, and he had so subjected her unlawfully and 
with malice aforethought. But the question is, when 
he absolutely does nothing, when the very gravamen 
of the charge is his failure to do something, can he be 
guilty of murder or manslaughter either? She perishes 
ofcold. It isthe agent which causes death. He might 
have prevented it, but he wickedly refused, and lets 
her die. This is the question we have to consider. 
Bishop, in his work on Criminal Law (volume 2, § 689), 
says, in relation to the degree of duty which renders 
one responsible for death in cases of neglect, that “ the 
doctrine on this subject is that wherever there isa 
legal duty, and death comes by reason of any omission 
to discharge it, the party omitting it is guilty of a 
felonious homicide.’’ In section 690, discussing the 
same subject, this learned author says: ‘If aman 
neglects to supply his Jegitimate child with suitable 


.food and clothing, or suitably provide for his appren- 


tice who he is under legal obligation to maintain, and 
the child or apprentice dies of the neglect, he is guilty 
ofa felonious homicide,’’ The same author, speaking 
of the kinds of force by which life is taken, says that 
**whenever the volition, of whatever kind, put forth 
by one man, results in the death of another man, the 
former is to be charged with having committed the 
homicide.’’ And it is immaterial ‘‘ whether the action 
be of the mind or of the body; whether it operates 
solely or concurrently with other things; whether it 
was consented to by the person on whom it operated 
or not; whether it was an unlawful confinement, or 
the leaving a dependent person in a place of exposure, 
or any omission of duty which the law enjoins. 
Section 682. Under this authority, the very volition 
of the defendant by which he was led to refuse aid to 
his wife when the law imposed the duty upon him to 
protect her, is transferred to the violence of the 
elements, and he is made to use their forces, and is re- 
sponsible for the death which they immediately caused. 
We find the indictment good as charging a felonious 
homicide; but what degree of felonious homicide still 
remains to be decided. The same author above quoted, 
says: ‘* Another illustration may be found in cases of 
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the exposure or neglect of infants or other dependent 
persons. If the act is one of negligence, not clearly 
showing danger to the life. yet if death follows, the 
offense is only manslaughter; whereas if the exposure 
or neglect is of a dangerous kind, it is murder. Ordi- 
narily, if a husband should withhold necessaries from 
his wife, and she dies, it will be only manslaughter, 
since this act is not so immediately dangerous to life 
asthe other. Whether death caused by neglect is 
murder or manslaughter is made to depend on the 
nature and character of the neglect.” If aman will- 
fully abandons his wife to the destruction of the 
elements when he can save her, or criminally neglects 
to shelter her when he is able to do so, and leaves her 
to perish with cold, he is as much a murderer as if he 
had assaulted her with a deadly weapon, and inflicted 
upon her a mortal wound of which she died. Mont. 
Sup. Ct., July 29, 1887. Territory v. Manton. Opinion 
by McConnell, C. J. 


DEED — QUIT-CLAIM — BONA FIDE PURCHASER.— A 
person who holds real estate by virtue only of a quit- 
claim deed from his immediate grantor, whether he is 
purchaser or not, is not a bona fide purcbaser with re- 
spect to outstanding and adverse equities and interests 
shown by the records, or which are discoverable by 
the exercise of reasonable diligence in making proper 
examinations and inquiries. It may be that, with 
reference to some equities or interests in real estate, 
the purchaser who holds only under a quit-claim deed 
may be deemed to be a bona fide purchaser; for equities 
and interests in real estate may sometimes be latent, 
hidden, secret and concealed, and not only unknown 
to the purchaser, but undiscoverable by the exercise 
of any ordinary or reasonable degree of diligence. It 
is possible also that a purchaser taking a quit-claim 
deed may, under the registry laws, be considered a 
bona fide purchaser with reference toa prior unre- 
corded deed with respect to which he has no notice, 
nor any reasonable means of obtaining notice. Brad- 
bury v. Davis, 5 Colo. 265; Butterfield v. Smith, 11 IIL. 
485; Brown v. Banner Coal & Coal Oil Co., 97 id. 214; 
Fox v. Hall, 74 Mo. 315; Graff v. Middleton, 43 Cal. 341; 
Pettingill v. Devin, 35 Iowa, 344. But, contra, see 
Thorn v. Newsom, 64 Tex. 161; 53 Am. Rep. 747, and 
note; Pastel v. Palmer, 32 N. W. Rep. 257. Wewould 
think that in all cases however where a purchaser takes 
a quit-claim deed, he must be presumed to take it with 
notice of all outstanding equities and interests of 
which he could by the exercise of any reasonable dili- 
gence obtain notice from an examination of all the 
records affecting the title to the property, and from all 
inquiries which he might make of persons in the pos- 
session of the property, or of persons paying taxes 
thereon, or of any person who might, from any record, 
or from any knowledge which the purchaser might 
have, seemingly have some interest in the property. 
In nearly all cases between individuals where land is 
sold or conveyed, and where there is no doubt about 
the title, a general warranty deed is given; and it is 
only in cases where there is a doubt concerning the 
title that only a quit-claim deed is given or received. 
Hence when the party takes a quit-claim deed, he 
knows he is taking a doubtful title, and is put upon 
inquiry as to the title. The very form of the deed in- 
dicates to him that the grantor has doubts concerning 
the title; and the deed itself is notice to him that he 
is getting only a doubtful title. Also asa quit-claim 
deed can never of itself subject the maker thereof to 
any liability, such deeds may be executed recklessly, 
and by persons who have no real claim and scarcely a 
shadow of a claim to the lands for which the deeds are 
given; and the deeds may be executed fora merely 
nominal consideration, and merely to enable specula- 
tors in doubtful titles to harass and annoy the real 











owners of the land; and speculators in doubtful titles 
are always ready to pay some trifling or nominal con. 
sideration to obtain a quit-claim deed. This kind of 
thing should not be encouraged. Speculators in doubt- 
ful titles are not so pre-eminently unselfish, altruistic, 
or philanthropic in their dealings with others as to be 
entitled to any very high degree of encouragement 
from any source. There are cases which are claimed 
to be adverse to the opinion herein expressed. They 
will be found cited in Martindale on Couveyancing, 
§§ 59, 285, and notes and 12 Cent. Law J. 127. Kan. 
Sup. Ct., June 9, 1887. Johnson v. Williams. Opinion 
by Valentine, J. 

INSURANCE—MARINE—MUTUAL INDEMNITY ASSOCTA- 
TION — “IMPROPER NAVIGATION ” — LOADING-PORT 
INEFFICIENTLY CLOSED.— A shipowner neglected to 
efficiently close a loading-port in the side of his ship. 
The act of negligence occurred before the complection 
of the loading. Goods were damaged by sea-water 
which leaked in during the voyage, but the leak did 
not endanger or impede the navigation of the ship. 
Held, that the damage was “‘ caused by improper nayvi- 
gation of the ship” within the meaning of the articles 
of association of a shipowners’ mutual indemnity as- 
sociation. It has been argued on behalf of the defend- 
ant association that they are not liable for the damage, 
unless the plaintiffs are able to make out that their 
ship was endangered; but the plaintiffs are not seek- 
ing an indemnity in the character of shipowners, but 
as the owners of goods, and in my judgment, if the 
goods were damaged by the improper navigation of the 
carrying ship, the plaintiffs are entitled to an indem- 
nity. Let usassume for a moment that goods were 
carried with the hatches off from port to port, and 
that the ship was not at all damaged or endangered 
thereby, but nevertheless water got into the hold and 
damaged the cargo, could it be said in that case that 
the navigation was not improper, because the safety 
of the ship was never imperiled? It seems to me that 
this was not the meaning of the parties when they en- 
tered into this agreement. In my judgment that would 
be improper navigation by the ship with respect to the 
goods. The port was unclosed at the commencement 
of the voyage, and continued unclosed during the whole 
of the voyage; and I think that that amounted to im- 
proper navigation of the ship with respect to the cargo 
carried. As tothe authorities, 1 only desire to add 
that I do not deal at all with the cases in which simi- 
lar words in bills of lading have been discussed and 
construed, because I do not think that those cases are 
in point. I will refer to two cases only. In Good v. 


| London Steamship Owners’ Association, L. R., 6 C. P. 
| 563, Willes, J., said that ‘improper navigation, within 


the meaning of this deed, is something improperly 
done with the ship or part of the ship in the course of 
the voyage;” but I do not think that the learned 
judge intended by those words to confine the mean- 
ing of the term to things actually done by some hand 
during the actual voyage, and I think that it applies 
equally to a thing done before the voyage, and con- 
tinued through it. In the case of The Warkworth, 9 
P. Div. 20, 145, the default occurred before the com- 
mencement of the voyage, and the Master of the Rolls 
there says, 9 P. Div. 147: ‘‘ Although the negligence 
occurred before the vessel started, its effect was con- 
tinuous, and operated while the ship was on her voy- 
age.”’ Itis quite true that in that case the act of 
negligence operated with respect to the ship, whereas 
in the present case it operated with respect to the 
goods; but I do not think that that constitutes a fatal 
distinction, and I therefore think that the plaintiffs 
are entitled to judgment. Q. B. Div., Dee. 13, 1887. 
Carmichael v. Liverpool Sailing Shipowners’ Mutual 
Indemnity Association. Opinion by White and Wills, 
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JuRY TRIAL — JURORS’ FEES.— Where in a civil 
action the defendant demandsa trial by jury, but fails 
to deposit the jury-fee required by the rules of the 
court to be paid in advance, the case may be tried 
without a jury. We think that the advance of the fees 
was a reasonable regulation of the mode of the enjoy- 
ment of the right of a jury trial, and that the making 
of such a regulation cannot be said to bea denial or 
impairment of the right. The expense of a jury de- 
manded by a party is expense incurred on his behalf, 
and ut his instance. Itis reasonable and just that he 
should bear this expense; and it always has been the 
law and the practice to collect it from one or the other 
of the litigants. The point is not and could not be that 
the court had no right to make the parties pay it, but 
that it could not be collected in advance. But if the 
court has the right to make the parties pay, it does not 
seem that the time of its collection is of such import- 
ance as to change the character of the requirement. 
Arule requiring the fee to be paid in advance isa 
reasonable precaution to prevent the jurors from being 
defrauded by unscrupulous parties, and to prevent’ the 
demand of a jury being used as a pretext to obtain 
continuances and thus trifle with justice. The right 
to bring suit, and the right to appeal to a higher court, 
are as fully secured by the Constitution as the right to 
a trial by jury; yt it has always been the practice to 
collect the fees therefor before the suit is commenced 
or the record on appeal is filed. And we do not see 
how such a proceeding impairs the right in the one 
case any more than in the other. If the court hasa 
right to require the payment of a jury fee in advance, 
the refusal to pay it is the refusal to havea jury trial, 
and since this is the party’s own act, he cannot be said 
to be deprived of any thing. Upon analogous principles 
it was held, even in a criminal case, that where after 
demurrer a defendant refused to plead, such refusal 
was a refusal of a jury trial or any trial, and that 
judgment should be entered against him without 
further ceremony, the court, per Sanderson, C. J., 
saying: ‘The intent of the Constitution is to secure 
every person charged with crime afair and impartial 
trial by jury, but not to place it in his power to evade 
atrial altogether.” People v. King, 28 Cal. 266. The 
authorities in other States bear out the proposition 
that the making of a reasonable regulation of the 
mode of enjoyment of the right of trial by jury is not 
a denial or impairment of the right. Thus in Biddle 
v. Com. 13 Serg. & R. 410, the provision was for a trial 
in the first instance before a magistrate without a jury, 
but upon complying with the requisite conditions, the 
party could appeal to a higher court, where the case 
was to be tried by a jury. The condition of the ap- 
peal was that the party should make affidavit that ‘‘ he 
verily believed injustice had been done him, and that 
the appeal was not made forthe purpose of delay.” 
The court held that there was no impairment of the 
right of trial by jury, and Tilghman, C. J., delivering 
the opinion, said: ‘* Laws such as these promote jus- 
tice, and leaye the substance of the trial by jury un- 
impaired, and that is all that is required by these 
expressions in the Constitution.” A similar ruling 
Was made in Keddie v. Moore, 2 Murph. 45, in which 
case the condition was that the party should givea 
bond, the court, per Locke, J., saying: ‘*‘The party 
wishing to appeal may be subject to some inconven- 
ience in getting security, but this inconvenience does 
not in this, nor in any other case where security is re- 
quired, amount to a denial of the right.” A similar 
ruling was made in Beersv. Beers, 4 Conn. 539, the 
court, per Hosmer, C. J., saying: ‘‘ A law containing 
arbitrary and unreasonable provisions, made with the 
intention of annihilating or impairing the trial by jury, 
would be subject to the same consideration as if the 
object had been openly and directly pursued. But on 





the other hand, every reasonable regulation made by 
those who value this palladium of our rights, and 
directed to the attainment of the public good, must 
not be deemed inhibited, because it increases the bur- 
den or expense of the litigating parties. Such a degree 
of morbid sensibility may be excited on this subject 
as to generate an opinion that the legal requisition of 
a bond, the increase of jurors’s fees, and other trivial 
changes, although imperiously demanded to promote 
justice and the general convenience, if they only 
operate to subject the trial by jury to a burden not un- 
reasonable, are a violation of the Constitution. * * * 
As the interests of a State however do not essentially 
depend on the existence of one right only, but on 
many, it is proper to preserve them generally, and not 
to sacrifice one important consideration to another 
equally important.’’ And similar decisions have been 
made in othercases. See Jones v. Robbins, 8 Gray, 
841; Flint River Co. v. Foster, 5 Ga. 195; Morford v. 
Barnes, 8 Yerg. 446. The foregoing cases seem to us 
to proceed upon the principle above stated, viz., that 
areasonable regulation of the mode of enjoyment is 
not a denial or impairment of the right, although in 
the cases referred to, the regulation was not the pre- 
payment of the jury fees. Butin Adams v. Corriston, 
7 Minn. 456 (Gil. 365), the precise point was decided. 
The court below refused a jury trial, because the de- 
fendant declined to advance a jury fee of three dollars, 
and tried the case without a jury. On appeal, this was 
held to be proper, the court, per Emmett, C. J., say- 
ing: ‘The objection to the jury fee we do not think 
is well taken. It is altogether too broad. It is not 
that the fee is so unreasonably high as to impede the 
due administration of justice, but because a fee is 
charged at all. Wecan see no valid objection to a 
reasonable fee of this kind. The Constitution does not 
guaranty to the citizen the right to litigate without 
expense, but simply protects him from the imposition 
of such terms as unreasonably and injuriously interfere 
with his right to a remedy in the law, or impede the 
due administration of justice. And that a party who 
demands «trial by jury should be required to advance 
a small jury fee, whether it is considered asa tax on 
litigation or as a part of the expense which is neces- 
sarily incurred in his behalf, seems no more liable toa 
constitutional objection than is the requirement that 
the fee of the clerk, sheriff, and other officers shall be 
paid in advance when demanded. If the clause in the 
Constitution means that we shall be permitted to liti- 
gate literally ‘without price,’ there is an end to all 
fees, from the issuing of summons to the entry of 
satisfaction of the judgment.’’ And see also People 
v. Hoffman, 3 Mich. 248; Randall v. Kehlor, 60 Me. 44, 
45; Venine v. Archibald, 3 Colo. 165. Cal. Sup. Ct., 
Aug. 1, 1887. Conneau v. Geis. Opinion by Hayne, ©. 


TRADE-MARK—‘‘ GUARANTEED ”’’-—EXCLUSIVE USER 
—INJUNCTION.—A fiym of corset manufacturers had 
for upward of four years been the exclusive makers 
and sellers of a corset which they called the ‘ Guar- 
anteed Corset,’’ the wear of which they guaranteed 
for twelve months by undertaking to supply any per- 
chaser with a new corset in case of complaint within 
that period. The corset was sold in a box bearing a 
printed label with the words ‘‘ Guaranteed Corset ”’ 
in large and conspicuous type, and in smaller type the 
words, ‘‘This corset is guaranteed to wear twelve 
monuths.’’ The defendants, a rival firm of corset 
manufacturers, subsequently introduced a cheaper 
and inferior corset, the wear of which they also pro- 
fessed to guarantee for twelve months, and which 
they sold ina box bearing a printed label with the 
words “ Guaranteed Corset’”’ in large type, and words 
in smaller type similar to the plaintiffs’. Held, in an 
action by the plaintiffs for an injunction, that the 
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word ‘Guaranteed ’’ was not so distinctively and ex- 
clusively applicable to the plaintiffs’ corset as that the 
court would restrain the defendants from using the 
same word in connection with their corset. I do not 
find from the evidence I have heard that any person 
ever attached to the word ‘‘Guaranteed”’ the mean- 
ing that the corset was the makeof Symington & Co. 
If that is so, the case fails upon the only point argued 
before me, because what the defendant did was this: 
They found no doubt that this kind of corset was 
having a large sale. They discovered, as anybody 
easily could, what was the system of guaranteeing 
adopted by Messrs. Symington & Co. The defendants 
are also makers of corsets, and they determined to 
adopt thesystem. Itwas perfectly right. They had 
as much right to do it as the plaintiffs had. They 
sold their corsets in boxes. Their corsets were 
cheaper in price, and were of inferior make; 
and they put upon the boxes a label, with the 
words in large letters, ‘‘Guaranteed Corset.’’ But 
they put other words on the label, and no person 
could mistake one label for the other. That is ad- 
mitted, otherwise I suppose I should have heard some 
argumenton the question of trade-mark. It is ad- 
mitted that so far as infringement of trade-mark goes, 
this case could not be supported fora moment. Now 
are the defendants so wrong in doing that which they 
have done in using the word ‘‘ Guaranteed’ that the 
court can restrain them by injunction? I cannot at 
all see that the court candoso. If I could by any 
means believe that the word ‘‘Guaranteed”’ had at- 
tached itself to the plaintiffs’ corsets, so that the pub- 
lic had come to understaud that a particular kind of 
corset, or any corset .made by the plaintiffs, 
was called ‘‘ Guaranteed,’ then I could understand 
the case. But on the evidence before me it is shown 
that the plaintiffs make a great number of different 
corsets, and that they never attach these words 
“Guaranteed Corsets’? excepting to the corset to 
which they attach the guarantee, and that then they 
attach the guarantee in the way I have pointed out, 
by aflixing the label and putting the postcard in the 
box. As I have already observed, the plaintiffs have 
never by any means given the public to understand 
that ‘‘ Guaranteed Corset’’ meant any thing else but 
this, ‘‘a corset which we will guarantee.’’ Conse- 
quently Lam quite unable in that state of circum- 
stances to say that the plaintiffs have made out that 
which is the first step of their case—that ‘*Guaran- 
teed’’ has come to be the description of corsets made 
by them. I amsatisfied that it has not come to have 
that meaning. Never having had any meaning but 
‘a corset which we will guarantee,’’ anybody else 
who guarantees a corset has, it seems to me, a perfect 
right to use the words ‘‘Guaranteed Corset.”’” That 
being the only complaint urged before me, and the 
only reason put forward as a reason why this action 
should succeed against the defendants, | must say 
that in my opinion the action fails. I think I ought 
to dismiss this action, and that the costs should be 
paid by the plaintiffs. Chan. Div., March 17, 1887. 
66 L. T. Rep. (N. 8.) 696. Symington v. Footman. 
Opinion by Kay, J. 
——_>___—— 


NEW BOOKS AND NEW EDITIONS. 


LABOR AND POLITICS. 


Trade Organizations in Politics, or Federalism in Cities. By 
J. Bleecker Miller. 1887. 


We have received a copy of this work for review, 
and accordingly give it such space as opportunity of- 
fers, and this, we regret to say, is not very much. We 
are not attracted by the curious paradox and anti- 





climax of the title, ‘‘ Federalism in Cities.”’ In the 
first place, the word ‘‘ Federalism’’ in America hag 
become a term of political science, denoting some 
phase of a relation of political aggregation much 
greater than cities, so that it sounds to us very odd 
to hear of ‘‘ Federalism in cities.’’ But the epigram- 
matic use of this sounding phrase perhaps justifies Mr. 
Miller’s use, and we pass on to the matter of the book 
without further discussion of the accuracy of the 
mere label. 

The writer of this work does not profess that the 
volume he now gives to the public has as a whole 
much continuity. It purports to be a collection of 
essays on various cognate themes. Some of these 
seem to be spoken addresses, others lectures, and one 
or two political ‘‘speechesdelivered * * * against 
the heresies of Henry George.’’ As collected, the es- 
says now stand together under the title we have ven- 
tured to question. 

The place of emphasis in the volume is given to the 
‘Paper on Trade Organizations in Public Affairs,” 
which opens with a somewhat occult analysis of a very 
venerable institution, and grows slowly into the very 
modest suggestion that such organization may be use- 
ful in the present disorganized condition of public af- 
fairs. The conclusion is so very innocuous, and the 
demonstration so very stately, that one is left at the 
end ina condition of bewildering uncertainty as to 
whether or not he has “caught on,” as the cant 
phrase goes. 

In the succeeding paper, ‘‘ Federalism and the So- 
cial Contract Theory,” the author is at his best, and 
the essay is, to say the least, a very creditable per- 
formance, barring some curious inversions of corre- 
lated members of sentences, such as ** Ulysses * * 
gives no explanation of why Agamemnon was entitled 
to such a large share of the spoil, and so many beauti- 
ful women beyond the heavy weight of his staff.”’ Of 
course it is obvious that Mr. Miller does not mean to 
say that the beautiful women were beyond the weight 
of Agamemnon’s staff—unless this word “staff”? has 
some secondary meaning which we do not understand 
—but he does mean to say that no other ‘explanation 
beyond the weight of his staff,’’ etc. This may be said 
though to be very a minute style of criticism,and so no 
doubt it is, and we hurry on to the more important 
matters of the essay. Mr. Miller has the advantage of 
being a very excellent German scholar, and in his dis- 
cussion of the social contract theory he certainly 
speaks accurately, and not at second hand, of his Ger- 
man sources. While to no single conclusion of Mr. 
Miller’s own do we give our assent, yet we concede 
that his collation of the various philosophers imbued 
with this particular theory is in itself valuable for 
reference. Admitting this, we protest against the very 
flippant reference to Austin (p. 90) as ‘‘ hopelessly be- 
fogged by the various meanings of legal terms, and by 
lack of historical knowledge.’’ Mr. Miller is not en- 
titled to speak thus of so distinguished a scholar and 
so influential a jurist as John Austin. 

Mr. Miller’s ‘‘ Progress and Robbery,”’ by which title 
he dubs his political speeches against Mr. George's 
candidacy for the mayoralty, do not appeal to us as 
powerful antidotes to one of the most mischievous 
of economic heresies. No doubt Mr. George's literary 
style has subjected him to more respectful treatment 
than his pernicious and detestable theories warrant, 
but at the same time Mr. Miller’s Knock-down an- 
swers to Mr. George’s notions are by no means ade- 
quate replies, and to that extent they are even baneful 
to a good cause. 

One merit—and a great one it isin any author—Mr. 
Miller possesses beyond all other philosophers we 
know of: he is invariably most amusing, and in dog- 
days this is no small quality. 
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CURRENT TOPICS. 


HE Arthur Kill bridge case, decided by Mr. Jus- 
tice Bradley, in Stockton v. Baltimore and New 
York Railroad Co., in the New Jersey District of 
the United States Circuit Court, August 1, 1887, is 
one of the most important and interesting decisions 
of a conflict between State and Federal authority 
ever made in this country. We extract the follow- 
ing statements from the New Jersey Law Journal : 
‘In 1885 it was understood that the Baltimore and 
Ohio Railroad Company desired power to bridge 
Arthur Kill, in order to bring its entire system to 
the sea-board in New York bay. The State of New 
Jersey undertook to thwart this purpose. By a 
concurrent resolution of its Legislature, passed Jan- 
uary 27, 1886, it instructed its senators and repre- 
sentatives to use their utmost endeavors to defeat 
any such law. It declared by these resolutions 
that any action of Congress to authorize this bridge 
would be unconstitutional, and a usurpation of 
power belonging to the State alone; and that an 
attempt to declare such a bridge a post road would 
be an evident subterfuge, and ‘a precedent under 
which all exclusive powers of the State may be set 
at naught.’ And in aid of this protest ‘New Jer- 
sey invoked the sympathy of all her sister States in 
.the maintenance of this doctrine of established and 
acknowledged State rights.’ Not content with this 
action, the State passed a positive law April 6, 1886, 
prohibiting any person or corporation from build- 
ing any bridge over any navigable stream dividing 
her from other States. Congress did not heed this 
protest or inhibition, but passed a law June 16, 
1886, expressly authorizing this bridge to be built 
and used for the passage of railroad trains ‘ for the 
more perfect connection of any railroads that are or 
may be constructed to the sound at or opposite said 
point;’ and declared it to be a post road for the 
transmission of ‘the mails, troops and munitions of 
war of the United States. The bridge was planned, 
contracted for and begun. Then the State under- 
took to enforce its inhibition. The attorney-gen- 
eral filed his information, and without notice or 
hearing the chancellor of the State issued his in- 
junction and stopped the work. The case was 
promptly removed to the United States Court, and 
Mr. Justice Bradley and Judge Nixon were asked 
to dissolve the injunction and let the work go on. 
* * * All of the counsel for the State contended 
that the act of Congress was not a grant of power 
to build the bridge but only a license to obstruct 
navigation, to the extent required by the plans for 
its construction, approved by the secretary of war. 
All of them claimed that the Congress of the United 
States had no authority to enlarge the powers of 
a New Jersey corporation by authorizing it to do 
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what the law of its organization forbids, nor to be- 
stow upon a corporation of another State the power 
to carry on its operations in New Jersey, except by 
the comity of that State, and much less to act in 
direct contravention of its authority. All of them 
contended that New Jersey is the absolute owner, 
by a title of the highest character, of the soil under 
the waters of Arthur Kill, holding it, as the king of 
England did, by sovereign right, with absolute power 
of disposition; that it had never been ceded to the 
United States, but was reserved to the State upon 
the adoption of the Constitution. The attorney- 
general urged, with his accustomed force, that the 
title of the State was subject only to the easement 
of navigation, and the power of regulating such 
navigation ceded by the State to the general gov- 
ernment; and that this ceded power does not au- 
thorize the imposition of the additional servitude 
of using the soil for a bridge, or any purpose not 
connected with navigation. And both the attorney- 
general and Mr. Gummere insisted that the taking 
of the soil of the State for the piers of a bridge, 
without the exercise of eminent domain and due 
provision for compensation, was a violation of the 
fifth amendment of the Constitution, which requires 
that private property shall not be taken for public 
use without compensation. Mr. Parker insisted 
that the contest was between two sovereignties; 
that the sovereignty of New Jersey over the soil is 
supreme; that there can be no eminent domain be- 
tween sovereignties; that there can be conquests, 
grants, purchase, cession and treaties, but no power 
to take by force of law. He claimed that as to 
inter-State streams, neither State can extend a 
plank or beam an inch beyond her boundary, and 
the United States has no right or duty to interfere 
except to decide how far the States, if by joint ac- 
tion they can agree to build a bridge, can obstruct 
the navigation of the stream. He took the broad 
position that the United States has no power to 
cause any navigable river, flowing between States, 
to be bridged without the legislative action of the 
States on either side, and the formal cession of the 
land required. He limited the power to regulate 
commerce to the enactment of rules for the man- 
agement of its instrumentalities when created, and 
insisted that the ‘chartering and building of turn- 
pikes, canals or railroads, of ships, whether pro- 
pelled by steam or otherwise, or of bridges wherever 
situate, is wholly foreign to the duties and powers 
of Congress.’ Mr. Justice Bradley held that the 
act of Congress authorizing this bridge was a grant 
of power and not a mere license depending for its 
efficacy on the consent of the State; that corpora- 
tions are citizens and persons within the protective 
language of the Constitution, and entitled to the 
equal protection of the laws under the fourteenth 
amendment; that if Congress itself has the power 
to build a bridge for the furtherance of commerce 
among the States, it may authorize it to be done 
by a corporation created by itself or by any State; 
and that the State law prohibiting any person or 
corporation from doing it is void as to any corpo- 
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ration acting under the authority of Congress, if 
such power exists in the national government. He 
then took up the question of the extent of this 
power, and asserted it in the broadest terms. He 
repeated the expression, so frequently used of late 
by the Supreme Court in its great constitutional 
discussions, ‘commercially this is one country;’ 
and he enforced it with a new expression which 
will be long remembered, ‘In matters of foreign 
and inter-State commerce there are no States.’ He 
declared ‘that the power of Congress is supreme 
over the whole subject, unimpeded and unembar- 
rassed by State lines or State laws; that in this 
matter the country is one, and the work to be ac- 
complished is national, and that State interests, 
State jealousies and State prejudices do not require 
to be consulted.’” We shall give the text of this 
decision when it reaches us in official form. The 
Journal approves the doctrine here laid down, re- 
marking: ‘‘It will be manifest to any one who will 
study the line of decisions of the Supreme Court 
from Gibbons v. Ogden down to those delivered in 
May last, that this opinion of Mr. Justice Bradley 
broaches no new doctrines. It only asserts those 
already established, with sn emphasis drawn out 
by the occasion.” The decision may well be a sur- 
prise to the New Jersey people, coming from a 
judge appointed from. that State, and as we infer 
from from what we have heard, not at all hesitating 
or mealy-mouthed. 


A correspondent in another column makes some 
suggestions about filling the vacancy on the Su- 
preme Court bench with which we cordially agree, 
and which are in accord with what we have hereto- 
fore said on the subject We have never supposed 
that the name of Mr. Lamar in reference to this 
place was any thing more than a tub to a whale. 
At all events we should regard this appointment as 
very unwise. As our correspondent urges, we be- 
lieve that the new judge should be a civilian, and 
naturally we look to Louisiana for such a man. 
We have already suggested the name of Chief Jus- 
tice Bermudez. Since then we have heard that of 
Mr. Semmes suggested. The latter has the advant- 
age of being a learned common lawyer as well, 
and his nomination would receive the hearty ac- 
quiescence of a great many lawyers in all the States, 
who have become acquainted with his commanding 
talents through the meetings of the American Bar 
Association. It is hoped that the president will 
not make a mistake similar to that which General 
Grant once committed in naming a politician for 
this judicial place. 


Superserviceability — we hope there is such a 
word, but if there is not we will make it, as the 
judges make law —is a very bad fault in a judge, 
and it has recently been strikingly illustrated by 
ex-Judge Noah Davis as referee to perpetuate testi- 
mony in the Ives case. The referee was anxious to 
distinguish himself by extra devotion to public in- 
terests, as he was in the Tweed and Morey cases, 





and so he presented the singular and unprecedented 
spectacle of a referee, on a proceeding to perpetu- 
ate testimony, asking questions of the witnesses and 
expressing opinions. Now, Chief Justice Lawrence 
of the Common Pleas has held that this sort of 
thing is improper, and that the testimony thus elic- 
ited must be struck out. The next thing in order 
is for the referee to abuse the chief justice. ‘‘ Never 
bite off more than you can chew” is an excellent 
motto for a judge or an ex-judge, and this ex-judge 
would do well to pencil it on his cuff for handy 
reference. 


Senator Ingalls is represented by a Tribune re- 
porter as urging men not to patronize barbers, but 
to shave themselves. If this reporter is to be be- 
lieved, the senator says that a man ‘feels that 
he has acted like a gentleman,” if he shaves him- 
self. This may be so in his case, but not so 
in ours; we feel that we have acted like a 
butcher. Then the senator says there is a great 
deal of time lost at barbers’ shops. This need 
not be so in the case of professional men; they can 
take some reading with them. We have read many 
columns of proof, and turned over many volumes of 
reports and many periodicals, while waiting for the 
announcement of ‘‘next gent.” Then we like to 
listen to the talk of barbers. As we do not belong 
to a women’s sewing society or a men’s club, we do 
not despise the gossip and news and politics which 
our barber emits. Barbers are too much abused, 
It does a lawyer good to be placed periodically in 
a position where he can not talk, and must listen, 
and then he will know how to feel for judges and 
juries when he is soft-soaping them. By all means 
let us encourage the barbers. 


Gibson’s Law Notes brings us news of several sin- 


gular law-suits and decisions, The House of Lords 
have held that a horse is part of the ‘‘ plant of a 
wharfinger, and that viciousness in the horse isa 
defect in the plant,” within the Employers’ Liability 
Act. Justice Chitty has granted a year to certain 
executors to choose legatees for a bequest of 50. 
each to six curates of the Church of England whose 
respective incomes are less than 100/., and who 
should have four children apiece. The time is too 
long; it should have been less than nine months; 
otherwise a child may be forthcoming where it does 
not now exist. Two thousand wills, dated between 
1258 and 1348, have been discovered, In 1670a 
sum of money was subscribed by dwellers in East 
Kent fora plate to be run for on Barham Downs. 
It has not been contested since 1881, and the inter- 
est has been accumulating. Now a man applies to 
the court for the interest on the ground that he 
had ridden over the course on the sly ever since. 
He did not get it. Justice Mathew sent a man to 
prison for four months for stealing money belong- 
ing to his wife from the conjugal bolster, and 4 
wife has been sent up for seven days for smashing 
the windows of her husband’s house. In 18864 
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man was indicted at the Middlesex Sessions for 
keeping a crowing cock to the annoyance of his 
neighbors. Gibson’s also informs us that ‘‘ Justice 
Lyon, of Chicago, has been called upon to decide 
whether kissing in a parlor, where it could be seen 
across the street, was disorderly conduct.” Gibson's 
means the kissing of a woman by a man. 


———4— 


NOTES OF CASES. 


N Sherwood v. Walker, Michigan Supreme Court, 
July 7, 1887, the owners of a blooded cow rep- 
resented to the purchaser that she was barren, and 
for this reason a bargain was made to sell at a price 
per pound, at which the cow would have brought 
about eighty dollars, The purchaser also appeared 
to believe that the cow was barren. Before deliv- 
ery it was discovered that she was with calf. If 
the cow would breed she would be worth from $750 
to $1,000. Held, that the seller had a right to re- 
scind, and to refuse to deliver. The court, by 
Morse, J., said: ‘*I know that this is a close ques- 
tion, and the dividing line between the adjudicated 
cases is not easily discerned. But it must be con- 
sidered as well settled that a party who has given 
an apparent consent to acontract of sale may re- 
fuse to execute it, or he may avoid it after it has 
been completed, if the assent was founded, or the 
contract made, upon the mistake of a material fact 
—such as the subject-matter of the sale, the price, 
or some collateral fact materially inducing the 
agreement; and this can be done when the mistake 
is mutual. 1 Benj. Sales, $$ 605, 606; Leake Cont. 
339; Story Sales (4th ed.), §§ 377, 148. See also 
Cutts v. Guild, 57 N. Y. 229; Harvey v. Harris, 112 
Mass. 32; Gardner v. Lane, 9 Allen, 492; 121d. 44; 
Huthmacher v. Harris’ Adm’rs, 38 Penn. St. 491; 
Byers v. Chapin, 28 Ohio St. 300; Gibson v. Pelkie, 
87 Mich. 380, and cases cited; Allen v. Hammond, 
11 Pet. 63-71. If there 1s a difference or misap- 
prehension as to the substance of the thing bar- 
gained for; if the thing actually delivered or re- 
ceived is different in substance from the thing bar- 
gained for, and intended to be sold, then there is 
no contract; but if it be only a difference in some 
quality or accident, even though the mistake may 
have been the actuating motive to the purchaser or 
seller, or both of them, yet the contract remains 
binding. ‘The difficulty in every case is to deter- 
mine whether the mistake or misapprehension is as 
to the substance of the whole contract, going, as it 
were, to the root of the matter, or only to some 
point, even though a material point, an error as to 
which does not affect the substance of the whole 
consideration.’ Kennedy v. Panama, etc., Mail Co., 
L. R., 2 Q. B. 580, 587. It has been held, in ac- 
cordance with the principles above stated, that 
where a horse is bought under the belief that he is 
sound, and both vendor and vendee honestly be- 
lieve him to be sound, the purchaser must stand by 
his bargain and pay the full price, unless there was 
awarranty. It seems to me however in the case 





made by this record, that the mistake or misappre- 
hension of the parties went to the whole substance 
of the agreement. If the cow was a breeder she 
was worth at least $750; if barren, she was worth 
not over $80. The parties would not have made 
the contract of sale except upon the understanding 
and belief that she was incapable of breeding, and 
of no use as acow. It is true she is now the iden- 
tical animal that they thought her to be when the 
contract was made; there is no mistake as to the 
identity of the creature. Yet the mistake was not 
of the mere quality of the animal, but went to the 
very nature of the thing. A barren cow is sub- 
stantially a different creature from a breeding one. 
There is as much difference between them for all 
purposes of use as there is between an ox anda 
cow that is capable of breeding and giving milk. 
If the mutual mistake had simply related to the 
fact whether she was with caif or not for one sea- 
son, then it might have been a good sale, but the 
mistake affected the character of the animal for all 
time, and for its present and ultimate use. She 
was not in fact the animal, or the kind of animal, 
the defendants intended to sell or the plaintiff to 
buy. She was not a barren cow, and if this fact 
had been known there would have been no contract. 
The mistake affected the substance of the whole 
consideration, and it must be considered that there 
was no contract to sell or sale of the cowas she ac- 
tually was. The thing sold and bought had in fact 
no existence. She was sold as a beef creature 
would be sold; she is in fact a breeding cow, and a 
valuable one. The court should have instructed 
the jury that if they found that the cow was sold, 
or contracted to be sold, upon the understanding 
of both parties that she was barren, and useless for 
the purpose of breeding, and that in fact she was 
not barren, but capable of breeding, then the de- 
fendants had a right to rescind, and to refuse to 
deliver, and the verdict should be in their favor.” 
Campbell, C. J., and Champhn, J., concurred ; Sher- 
wood, J., dissented. Compare this with the dia- 
mond case, Wood v. Boynton, 64 Wis. 265; 8. C., 54 
Am. Rep. 610. 


In Chapin v. Brown, Rhode Island Supreme Court, 
July 23, 1887, owners of land in a country town 
platted it into sixty-six house lots with streets, and 


recorded the plat. A. purchased one of the lots by 
reference to the plat. At the time of purchase the 
street on which the purchased lot fronted was in 
fact closed by a gate, though the plat showed it 
unobstructed. A.removed the gate, whereupon B., 
a purchaser of lots adjoining A.’s, erected a gate 
across the street on the line between his lots and 
A.’s. Held, that A. was entitled to enjoin B. from 
maintaining the gate. The court said: ‘‘In Breed 
v. Cunningham, 2 Cal. 361, decided in 1852, the 
law is thus laid down: ‘Where lots are sold as 
fronting on or bounded by a certain space, desig- 
nated in the conveyance as a street, the use of such 
space as a street passes as appurtenant to the grant, 
and vests in the grantee in common with the pub- 
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lic a right of way over said street.’ And see Smiles 
v. Hastings, 24 Barb. 44; 22 N. Y. 17; Cor v. 
James, 45 id. 557. In City of Dubuque v. Maloney, 
9 Iowa, 450, decided in 1859, the court held the 
following language, to wit: ‘If the owner of land 
lays out a town and exhibits a plan thereof, on 
which are represented various plats of space or va- 
cant ground, such as streets, alleys, squares, quays, 
etc., and the lots are sold with reference to the 
plan, the purchasers of the lots acquire, as appurte- 
nant to the same, every easement, privilege and ad- 
vantage which the plan represents as belonging to 
them. The sale and conveyance imply a grant or 
covenant to the purchasers that the streets or other 
public places indicated as such upon the plan shall 
be forever open to the use of the public, free from 
all claim or interference of the proprietor inconsist- 
ent with such use.’ Citing Rowan’s Exec’rs v. Town 
of Portland, 8 B. Mon. 
New York, 8 Wend. 85, 106; Wyman v. Mayor of 
New York, 11 id. 486. In Bartlett v. Bangor, 67 
Me. 460, decided in 1878, the court says: ‘ When 
the owner of land within or near to a growing vil- 
lage or city divides it into streets or building lots, 
and makes a plan of the land thus divided, and 
then sells one or more of the lots, he thereby an- 
nexes to each lot sold a right of way in the streets, 
which neither he nor his successors in title can af- 
terward interrupt or destroy, and we think reason 
and the weight of authority are in favor of holding 
that such a platting and selling of lots constitute 
an incipient dedication of the streets to the public, 
which the owner of the land cannot afterward re- 
voke. The dedication is not complete till the 
streets are accepted by competent authority, or the 
public has used them for at least twenty years. But 
so far as the owner of the land is concerned, such 
acts constitute a proposition to dedicate, which he 
cannot afterward withdraw.’ And see Dill. Mun. 
Corp., §§ 503-5; Angell Highways, § 149; City of 
Indianapolis v. Kingsbury, 101 Ind. 200. In Taylor 
v. Helper, 2 Hun, 646, decided in 1874, the rule is 
stated thus: ‘ When the proprietor of land surveys, 
maps and lays out such land into lots, numbering 
them, with streets designated, named and put down 
on the map, as between him and a grantee of a lot 
bounded on one of the designated streets, his con- 
veyance is per se a dedication of the street to the 
‘use of his grantee as a street, as between the gran- 
tor and grantee it 1s a street, which the latter has a 
right to use as such as soon as the conveyance is 
made to him. By force of the grant an easement is 
attached to the land granted, which thereby be- 
comes an appurtenant, viz., a right of way on and 
over the street, designated as a street for the use of 
the lot conveyed.’ And see DeWitt v. Village of 
Ithaca, 15 Hun, 568; Potter v. Iselin, 31 id. 134; 
Cox v. James, 45 N. Y. 557; In re Eleventh Street, 
81 id. 436. The ratio decidendi of these cases is this: 
that when the grantee of a lot so platted purchases 
it, the existence of the streets as platted, inasmuch 
as they add value to the lot by the conveniences or 
advantages which they promise, is an inducement 


232; Livingston v. Mayor of 





to the purchaser, and so enters into the considera. 
tion as between the grantor and grantee, and oper. 
ates by way of implied covenant, implied grant, es. 
toppel or dedication, whichever way of operation 
may be the truer, to secure to the grantee a right of 
way over such platted streets, and reciprocally to 
subject any interest which the grantee may acquire 
therein to a right of way for the benefit of the 
other platted lots. And see Steam Engine Co, y. 
Steamship Co., 12 R. 1. 848; Grogan v. Town of Hay- 
ward, 6 Sawyer, 498. In some of the cases above 
cited the doctrine is not laid down as applicable to 
other than plats of urban or village lots; but we 
can see no reason why it should not equally apply, 
at least as between the lot owners, to a plat of lots 
numbering sixty-six, delineated with intersecting 
ctreets, for that number of lots, if occupied with 
heuses, would be a village. * * * The defend- 
ant contends that inasmuch as the east end of North 
avenue was closed by a wall and gate when he pur. 
chased, he is entitled either to have the wall and 
gate replaced or to maintain his fence and gate 
across the avenue for the protection of his land, 
He adduces no authority for his position. Cer- 
tainly, if every lot along North avenue had been 
bought by a different person it could not be main- 
tained that every purchaser, if he chose, would 
have the right to obstruct the avenue by a fence 
and gate for the protection of his lot. The lan- 
guage of the cases generally imports that the right 
which a purchaser of a lot on a plat of lot acquires 
to pass and repass over the platted streets or ways 
is as full and unrestricted as if such streets or ways 
were public highways. North avenue is repre- 
sented on the plat as open at the east end, and the 
plat does not indicate any obstruction anywhere 
in it which would lead a purchaser to suppose that 
it was intended to be incumbered by gates and 
fences, from the highway on the east to the high- 
way on the west. Our conclusion is that the com- 
plainants are entitled to have the fence and gate 
removed from North avenue, on which lot 31 abuts, 
and kept removed, and we will decree accordingly.” 


COMMON WORDS AND PHRASES. 
RASS Knuckies.—A statute prohibiting car- 
rying brass knuckles is infringed by carrying 
steel knuckles. Harris v. State, Tex. Ct. App, 
Jan. 22, 1887. The court said: ‘‘The only ques- 
tion im the case is, are knuckles made of steel, or 
any other material except brass, within the mean- 
ing of the term, ‘ brass knuckles,’ used in the stat- 
ute? The trial judge held that brass knuckles 
meant steel or any other metal knuckles. In this 
view we concur. We understand the words ‘brass 
knuckles,’ as used in the statute, to signify a cer- 
tain weapon used for offense and defense, worn 
upon the hand to strike with, as if stmking with 
the fist. This weapon, when first known and used, 
was commonly made of brass, but is now made of 
steel, platinum or other heavy metal, as well as 
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brass, but is still known and called ‘ brass knuckles,’ 
no matter what metal it is made of. ‘Brass 
knuckles’ is the name of the particular weapon, as 
‘slung-shot,’ ‘ sword-cane,’ ‘ bowie-knife,’ are names 
of certain other weapons. The word ‘brass’ is 
used to designate the weapon, not to specify the 
metal of which it must be made. It is the evident 
intention and spirit of the statute to suppress the 
carrying of this dangerous and deadly weapon, and 
this spirit and intent of the law would be largely, 
if not entirely, defeated by holding that the weapon 
must be made of brass, because the same weapon 
can be and is manufactured more cheaply of other 
metals, while at the same time it is just as danger- 
ous and as deadly as if made of brass.” 

In THE TIME OF HER TRAvAIL.—If a woman, 
after her bastard child is born, but before the um- 
bilical cord is severed, accuses a man of being the 
father of the child, this is an accusation ‘‘in the 
time of her travail” that he is the father of the 
child ‘‘of which she is about to be delivered,” 
within the statute. Tucey v. Noyes, 143 Mass. 449. 

Corn.— This does not necessarily mean shelled 
corn. In State v. Nipper, 95 N.C. 6538, the court 
said: ‘‘In this country the term corn applies mainly 
to maize or Indian corn, and it does not necessarily 
imply shelled corn. In a general sense —one in 
common use —it implies corn either shelled or in 
the ear. Thus it is said of a farmer that he pro- 
duced on his farm a thousand bushels of corn, with- 
out reference to whether it is shelled or not. And 
so it is said, there is. stored in a house a thousand 
bushels of corn — this implies that quantity shelled 
or unshelled. To say that a quantity of corn is 
shelled, or that it is unshelled, is to describe its 
condition in a certain respect; to say it is red, or 
white, or speckled, is to describe it in another re- 
spect, and give it greater particularity. The term 
is used in the indictment in the general sense men- 
tioned above, and therefore when the State proved 
that the defendant stole the corn of the prosecutor, 
shelled or unshelled, it proved the charge as laid.” 

CurLERyY.—‘‘ Hair-clippers”” used by barbers in 
cutting hair close or short are rated ‘‘ cutlery.” 
Koch v. Seeberger, 30 Fed. Rep. 424. ‘One of 
Webster’s definitions of the word ‘cutlery’ is: 
‘Edged or cutting instruments in general.’ * * * 
I am very clearly of opinion that if shears and scis- 
sors come in the general definition of cutlery, these 
instruments should also be classed there.” 

LABoRER.— A laborer, within the meaning of the 
Code of Mississippi, section 1244, which provides 
that the wages of every laborer or mechanic, to the 
amount of one hundred dollars, shall be exempt 
from garnishment or other legal process, is one who 
subsists by physical toil, in distinction from one 
who subsists by professional skill, and physical toil 
being the main ingredient of services rendered. A 
clerk in a store is a laborer, and his wages are ex- 
empt from garnishment under the statute. Wil- 
liams v. Link, Miss. Sup. Court, April 18, 1887. 

Smokers’ ArticLEs.— Small lamps, such as are 
mainly used for lighting pipes and cigars, and are 





usually carried in stock by those who deal in pipes 
and cther articles of that sort, are ‘‘ smokers’ arti- 
cles” within the tariff act of 1880. ‘‘ They are cer- 
tainly used by smokers. They may be used at times 
for other purposes. I do not think however that 
to constitute an article within the meaning of the 
law ‘asmoker’s article,’ it should be made to ap- 
pear that it 1s exclusively used by smokers. It is 
sufficient if the article is mainly so used.” By 
Thayer, J., in Wedemeyer v. Lancaster, U. 8. Cire. 
Ct., E. D. Mo., June 8, 1887. 

SusscrrBep.—-In Herrick v. Morrill, Minnesota 
Supreme Court, July 21, 1887, it was held that a 
summons in a civil action may be ‘‘ subscribed” by 
the printed signature of the plaintiff or his attor- 
ney. The court said: ‘‘We have no hesitation 
however in saying that in our opinion, the decision 
in Ames v. Schurmeier, 9 Minn. 221, was erroneous, 
and should not be followed: In fact, it was long 
since virtually overruled by Hotchkiss v. Cutting, 14 
Minn. 537. In the first case this court held that 
the summons must have the name of the plaintiff or 
his attorney attached in his own proper handwrit- 
ing. In the latter case it was held that a written 
signature purporting to be that of the plaintiff in 
the action, but made by his agent in his presence 
and by his express direction, was sufficient. This 


does away with the necessity of a signature in the 
proper handwriting of the party or his attorney, 
and it logically follows that there need be no writ- 
ten signature at all; that any signature, whether 


written, printed or lithographed, which the party 
issuing the summons may adopt as his own, will be 
sufficient. Any of these will accomplish the de- 
sired purpose, and give the defendant all the nec- 
essary information. There is no middle ground. 
The statute either requires the signature to be the 
proper handwriting of the plaintiff or his attorney, 
or it may be complied with by attaching any of the 
other forms of subscription suggested. The decis- 
ion in Ames v. Schurmeier, seems to have been made 
upon the erroneous assumption that ‘subscribed’ 
meant a ‘written signature,’ and that the statute 
defining the meaning of the words ‘ written signa- 
ture’ applied to the construction of the statute re- 
quiring the summons to be ‘subscribed.’ Barnard 
v. Heydrick, 49 Barb. 62; Mutual Life Ins. Oo. v. 
Ross, 10 Abb. Pr. 260, and note; Mezchen v. More, 
54 Wis, 214.” 
antennae 
JOINT DEBTORS. 
IL 
LL contracts which are not made several by express 
provision or necessary implication are joint only. 
1 Pars. Cont. 11; Mayor, etc., v. Ripley, 25 Am. Dec. 
175. 

Of course where the contract is expressly declared 
to be joint, no room for construction is left. In cer- 
tain cases joint contracts are construed to be joint 
and several, as where one of the joint debtors has died 
or has been discharged in bankruptcy, or has some 
personal defense to the joint debt, as coverture or in- 
fancy. Were it not for this exception to the rule, the 
joint debtor not discharged in bankruptcy, or the one 
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who had no personal defense, would be released be- 
cause no joint action could be maintained against all, 
and the estate of the deceased joint debtor would be 
discharged, as the cause of action would not survive 
against his personal representatives. But as againsta 
surety, as we shall see, the contract is never held to 
be any thing but joint. 

These principles are elementary. In view of our 
national Constitution, and legislation in the different 
States touching the effect of a judgment against one 
or more of several joint debtors, the effect of such a 
judgment becomes an interesting and important sub- 
ject for discussion. The common-law principle, set- 
tled by the almost unanimous voice of all tribunals, is 
that a judgment against one or more of several joint 
debtors absolutely discharges the others from all lia- 
bility on the joint contract. Nooters v. Smith, 56Tex. 
198; Sessions v. Johnson, 95 U. S. 347; U.S. v. Ames, 
99 id. 45; Mason v. Eldred, 6 Wall. 231; Cowley v. 
Patch, 120 Mass. 138; Cander v. Smith, 93 N. Y. 349; 
Smith v. Black, 11 Am. Dec. 686; S.C., 9 Serg. & R. 
142; Wann v. McNulty, 43 id. 58; S. C., 2 Gil. 355; 
Robertson v. Smith, 9 id. 227; 8S. C., 18 Johns. 459; 
Benson v. Paine, 17 How. Pr. 407; Moale v. Hollins, 
33 Am. Dec. 684; S. C., 11 Gill & Johns. 11; S. C., 2 
Fla. 508; Thomus v. Mohler, 25 Md. 45; Moore v. Rog- 
ers, 19 ll. 348; Loney v. Bailey, 43 Md. 18; Sloo v. Lea, 
18 Ohio, 279; Mitchell v. Brewster, 28 Ill. 163; Downard 
v. Sluder, 5 Blackf. (Ind.) 558; Root vy. Dill, 38 Ind. 
169; Crosby v. Jerolman, 37 id. 264; People v. Harri- 
son, 82 Ill. 84; Lauer v. Bandow, 43 Wis. 556; Bowen 
v. Haskins, 45 Miss. 183. 

The cases are too numerous to be cited. The above 
is only a portion of them. Release under seal of one 
of two joint debtors releases all. Williamson v. Me- 
Ginnis, 52 Am. Dec. 561; Berry v. Gillis, 43 id. 584; 
Bozeman v. Bank, 46 Am. Dec. 291; Benjamin v. Mc- 
Connell, id. 474; Adlin v. Shadbourne’s Ex., 25 id. 121; 
Hunt v. Rousmaniere, 1 Pet. 1. Where party releas- 
ing thought it did not affect his rights against the 
other joint obligors, but covenant not to sue will not 
have this effect. Berry v. Gillis, Bozeman v. Bank, 
Goodnow v. Smith, 29 Am. Dec. 600; Harrison v. Close, 
8 id. 444; Brown v. White, 80 id. 226. 

These principles are elementary. But when it was 
the intent of the creditor not to release all,the release, 
if possible, will be construed as a mere covenant not to 
sue. Parmelee v. Townsend, 44 Ill. 413; Ellis v. Essau, 
6N. W. Rep. 518; Linn v. Nelson, 38 N. J. L. 358; Sally 
v. Forbes, 2. Brad. & Bing. 38; Couch v. Mills, 21 
Wend. 424. These rules have been modified in most 
of the States by statute. 

The theory upon which the courts have uniformly 
held that a judgment against one of two joint debtors 
isa complete bar to an action against the other, is that 
the judgment merges the cause of action as to the de- 
fendant against whom it is obtained, and as the obli- 
gation is joint, and the debtors must both be joined in 
an action upon it, the remedy against the other joint 
debtor is gone, because his co-joint debtor can no 
longer be sued with him upon the obligation, as the 
judgment against him is a bar to another action upon 
the same debt. 

In Mason vy. Eldrid, 6 Wall. 231, the court say, after 
an exhaustive review of the authorities: ‘“‘ If the joint 
liability of the parties in suit with those against whom 
judgment is recovered be extinguished, their entire 
liability is gone, and they cannot be sued separately, 
for they have incurred no separate obligation. They 
cannot be sued jointly with the others, because judg- 
ment has been already recovered against the latter, 
who would otherwise be subject to two suits upon the 
same cause.’’ 

In Dawney v. F. & M. Bank, 13 Serg. & R. 288, the 
court say: ‘* Judgment being obtained against one of 





the obligors, the bond was merged as to him, and ifhe 
should afterward be sued on the bond, he might plead 
the mergerin bar. Soif an action is brought againgt 
the other obligor, he may plead that by the judgment 
against his co-obligor the bond is extinguished as to 
him, and being extinguished as to one of the obligors, 
it was extinguished as to both.” 

In Downard vy. Sluder, 5 Blackf. 558, the court say: 
“This is a joint action against Mosley & Claypool, and 
to maintain it the plaintiff must have a joint cause of 
action against the defendants. The plea shows that 
the plaintiff has no such action, because it shows that 
he had previously obtained judgment against Mosley 
on the note now sued on. The note, at least so far ag 
Mosley is concerned, was merged in the judgment, and 
any suit in which he is defendant founded on the note 
must be barred by that judgment.”’ 

In Robertson v. Smith, 18 Johns. 459, the court say, 
at page 481: “I think then I am authorized in saying 
that in case of joint debtors, they must be jointly 
sued. That ifa less number than the whole be sued, 
that isa matter that can be pleaded in abatement 
only. That it is necessary to show a joint subsisting 
indebtedness between the defendants, and in case of 
assumpsit it is necessary to show a subsisting liabil- 
ity on the part of all the defendants as promisors 
with the exceptions already mentioned, and that 
where, as respects any of the defendants, the right of 
action is gone or suspended, their joint liability being 
at anend, the other defendants may avail themselves 
of this suspension or discharge, whether it be pro- 
duced by the act of the party or by operation of law, 
at the instance or by the act of the creditor. Consider 
the operation of the contrary principle as regards this 
very case. The plaintiff had already a judgment upon 
those notes against two of the defendants, and may 
proceed to execution. Inthe present suit the same 
defendants are made parties, and necessarily so, and 
in this suit also, if the plaintiff can recover, there 
must be judgment against them, so that with regard 
to two of the defendants there will be on the records 
of this court two distinct judgments for the same 
debt.”’ 

The court say further, at page 483: ‘‘If then as re- 
spects the defendants against whom judgment has 
been recovered, the simple contract was merged in 
the judgment, and they had ceased to be auswerable 
upon the simple contract, the plaintiff must fail, be- 
cause he has not maintained his declaration in show- 
ing a subsisting indebtedness in all the defendants in 
the manner alleged in his declaration, but on the con- 
trary, it would appear that the plaintiff, by his own 
act, through the instrumentality of the law, has sus- 
pended his remedy against some of the defendants by 
changing their indebtedness from that of a simple 
contract to that of a debt of record.” 

In Benson v. Payne, 17 How. Pr. 407, the court say: 
‘Tt is well settled that the recovery of the judgment 
against one of several joint debtors, although nothing 
is obtained upon it, isa bar to any recovery there- 
after, either against one of the debtors, or against any 
of them. It cannot be maintained against any num- 
ber less than the whole, for as the obligation is joint, 
an answer, setting up the non-joinder of any of the 
parties to the contract, will abate the action, and it 
cannot be maintained against all, for a judgment hav- 
ing beeu previously recovered against one, he cannot, 
as long as it stands, be again charged in judgment for 
the same debt.” 

In Candee v. Clark, 2 Mich. 255, the court say: ‘If 
the plaintiffs have lost their right of action in this 
cause on the note against Brown, by reason of the 
rendition of the judgment in Ohio, it is clear that the 
original joint hability of the defendants is at an end, 
the note no longer being a valid and subsisting con- 
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tract against both.” Lauer v. Brandon, 4N. W. Rep. 


In fact there is no serious dispute among the cases 
on this question, but they all agree that the joint 
debtor against whom judgment is not recovered can 
plead the judgment in bar, because he cannot be sued 
alone, and the liability of the other party on the joint 
obligation is merged in the judgment. 

It is also well settled that the joint debtor against 
whom the judgment is not rendered may avail him- 
self of the defense, even when sued alone, and that it 
is not necessary that the other joint debtor should be 
sued with him and join with him in the defense. The 
following cases sustain this doctrine: Lauer v. Ban- 
dow, 43 Wis. 556; Downey v. F. & M. Bunk, 13 Serg. 
& R. 288; Downard v. Sluder, 5 Blackf. 558; Bowen 
vy. Hoskins, 45 Miss. 183; Sloo v. Lea, 18 Ohio St. 279; 
Moale v. Hollins, 33 Am. Dec. 684; Wann v. McNulty, 
43 id. 58; Robertson v. Smith, 9 id. 227; King v. Hoar, 
13 M. & W. 495. 

In King vy. Hoar the court say: ‘‘If there be judg- 
ment against one of two joint contractors, and the 
other issued afterward, can he plead in bar or not? 

* * * Tt is quite clear indeed, and was hardly dis- 
puted, that if there were a plea in abatement, both 
must be joined, and that if they were, the judgment 
pleaded by one would be a bar for both. And it is 
impossible to hold that the legal effect of the judgment 
against one of two joint debtors is to depend on the con- 
tingency of both being sued, or the one against whom 
the judgment is not obtained being sued singly, and 
not pleading in abatement. These considerations lead 
us quite satisfactorily to the conclusion that where 
judgment has been obtained for debt, the right given 
by the record merges the inferior remedy of action 
for the same debt against another party.” 

In this case the other joint debtor set up the defense 
of the former judgment against his co-joint debtor in 
an action against him alone, and the court held that 
he could insist upon the defense, and that the judg- 
ment was a bar. 

In Downey v. F. & M. Bank, 13 Serg. & R. 288, the 
court say: “So if an action is brought against the 
other obligor, he may plead that by the judgment 
against his co-obligor the bond was extinguished. Be- 
ing extinguished against one of the joint debtors, it 
was extinguished against both.” 

In Candee v. Clark, 2 Mich. 255, the court say, 
speaking of the judgment against one of two joint 
debtors: ‘‘ In either case the defendants, or either of 
them, may lawfully avail themselves of such extin- 
guishment in bar of recovery in a suit subsequently 
brought against both on the same demand.”’ 

In Robertson v. Smith, 9 Am. Dec. 227, the court say: 
“And that where, as respects any of the defendants, 
the right of action is gone or suspended, the joint lia- 
bility being at an end, the other defendants may avail 
themselves of this suspension or discharge, whether it 
be produced by act of the party or by operation of the 
law at the instance and action of the creditor.” 

In addition to these, this proposition is sustained by 
Crosby v. Jerolman, 37 Ind. 264; Thompson v. Emmert, 
15 Ill. 415; Mason v. Eidred,6 Wall. 231. 

In this last case the defendant, Anson Eldred, 
pleaded in bar judgment ina court in the State of 
Michigan against Elisha Eldred, co-joint obligor. 
While tke court in this case held that the judgment 
was not a bar, it based its decision entirely upon the 
Joint Debtors Act of the State of Michigan, where the 
judgment was recovered, and expressly held that it 
would have constituted a good defense as to the joint 
obligor against whom it was not recovered had the 
law been undisturbed by statute. 

The same court, in Sheehy v. Mandeville, 6 Cranch, 
254, had practically held that the defendant, against 





whom the judgment was not recovered, could not set 
it up in bar. As the United States Supreme Court, in 
Mason v. Eldred, overruled this case, the court thereby 
necessarily decided that such a defendant could rely 
upon a former judgment against his co-joint obligor 
as a defense. 

It is clear that the question whether a former judg- 
ment constitutes a bar does not depend simply upon 
the theory that the creditor has voluntarily elected to 
proceed against one when he might have sued all, be- 
cause the cases are unanimous to the effect that judg- 
ment against part of the partners of a copartnership in 
which there is a dormant partner is a bar to a subse- 
quent action, either against the dormant partner 
alone, or aqainst all the partners together, although 
all except the dormant partner were made parties to 
the first action. 

If the effect of the judgment as a destruction of the 
cause of action against the party not sued depended 
upon the creditor’s voluntary election, then the judg- 
ment would be no bar in the case of a dormant part- 
ner, for how could the creditor be said to elect to pro- 
ceed against the other partners and not against the 
dormant partner, when in fact he has no knowledge 
of the dormant partner’s liability. He could not be 
said to elect not to proceed against a person jointly 
liable, of whose joint liability or whose liability in 
any shape he has no knowledge or even suspicion. 

The following authorities in which the former judg- 
ment against one or more of two or more joint debtors, 
was held a bar, were all cases in which the joint 
debtor held exonorated by the former judgment was 
adormant partner. Olmstead v. Webster, 8 N. Y. 413; 
Robertson v. Smith, 9 Am. Dec. 227; Smith v. Black, 9 
S. & R. 142; 8S. C., 11 Am. Dec. 8; Ward v. Johnson, 
13 Mass. 148; Wann v. McMiilan, 43 Am. Dec. 358; 
Moale v. Hollins, 33 id. 684. 

In Mason v. Eldred, 6 Wall. 231, the court, after re- 
viewing some of these cases and having overruled 
Shehy v. Mandeville, which enunciateda different 
doctrine, declares that the rule laid down by these 
decisions is the correct rule in following language: 

“The general doctrine maintained in England and 
in the United States may be briefly stated. A judg- 
ment against one upon a joint contract of persons bars 
an action against the others, though the latter were 
dormant partners of the defendant in the original 
action, unknown to the plaintiff when that action was 
commenced.”’ 

There are several cases which hold that where the 
joint debtors live in different jurisdictions, judgment 
against one of them iu one jurisdiction is no bar to a 
subsequent action against the other or both in another 
jurisdiction. Dennett v. Chick, 11 Am. Dec. 59; Wiley 
v. Holmes, 75 id. 126; Alcock v. Little, 32 id. 357. 

These cases are sound. It is apparent that the courts 
in deciding them were led by the hardship of the rule 
to lose sight of principle in their efforts to depart from 
the rule. The cases are nothing more than judicial 
legislation. 

In Dennett v. Chick, suit was brought in Maine, 
against Chick and Hanner, and Chick alone defended 
aud pleaded former judgment against Hanner, his co- 
joint debtor, in a suit in New Hampshire. The court, 
in deciding that the judgment was not a bar, said: ‘In 
the case before us the writ was served on Chick only, 
and he only appears and. pleads the New Hampshire 
judgment. Can he avail himself of the judgment re- 
covered against another person merely becauze he was 
a joint promisor? It is the general rule that no per- 
son is bound by a judgment or can avail himself of it 
unless he be a party or privy to it. In this case the 
plea does not contain an averment that the former 
judgment had been satisfied. The justice of the case 
is so clear with the plaintiffs, that unless some unques- 
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tioned principle sanctions the defense we are disposed 
to render juigment in their favor.”’ 

Now this reasoning amounts to nothing. In the first 
place, the court holds what is not the law, viz.: That 
the joint debtor against whom judgment is not ren- 
dered cannot set it up asa bar. In the second place, 
the court holds what is not the law, that satisfaction 
of the judgment is necessary to make itabar. Thirdly, 
the court asserted that as a rule worked hardship the 
court was willing practically to depart from principle 
in order to disregard it. To further bolster up the de- 
cision, the court then cites the case of Shehy v. Mande- 
ville, 6 Cranch, 253. And that case, as we have seen, 
has been most emphatically declared unsound by the 
most eminent tribunals in this country and in Eng- 
land, and was finally overruled by the very court that 
pronounced the decision in that case. 

In Alcott v. Little, 32 Am. Dec. 357, judgment had 
been rendered against one Slyfield, upon a joint note 
signed by himself and Little, and in a subsequent 
action brought against Little, Slyfield having subse- 
quently died, Little pleaded the former judgment in 
bar. It appeared, at thetime that the former judg- 
ment was recovered, Little was not within the State 
of New Hampshire. Thecourt said: ‘In the present 
instance the sufficient excuse appears for the several 
character of the action heretofore brought against 
Slyfield, so as clearly not to manifest an election to 
proceed against him to the discharge of the present 
defendant. The excuse arises from the fact that but 
one of the defendants was within the jurisdiction of 
the court when the first suit was brought.’’ 

It is thus manifest that the court based its decision 
upon the theory that judgment against one of the two 
joint debtors is a bar as to the other only when the 
creditor has voluntarily elected to proceed against one. 
This we have already seen is notthe reason for the 
rule, but that the effect of the former judgment asa 
bar depends solely upon its effect in merging the cause 
of action as to the defendant against whom it is ren- 
dered. 

The reasoning of the court in these two cases may be 
briefly summed up as follows: 

It is unjust to hold the former judgment a bar be- 
cause the creditor could not proceed against both in 
the same jurisdiction. 

But the reply to this is that he could proceed in the 
same jurisdiction, to the extent that the non-resident 
had property there, as the property would be seized 
and the creditor get the benefit of it. And moreover, 
as we will shortly see, the creditor could, and must at 
common law proceed to outlawry against the non-resi- 
dent debtor and then his property being forfeited to 
the king in England, and the sovereign power in this 
country, the creditor could obtain satisfaction out of 
such property. 

This mode of procedure is really equivalent to at- 
tachment. And aside from the authorities which af- 
ford a complete answer to this decision, an unanswer- 
able reply to this reasoning is that itis no more un- 
just or harsh to hold a judgment a bar where one of 
the joint debtors is a non-resident, than it is to hold 
it a bar where one of the joiut debtors isa dormant 
partner and therefore entirely unknown to the credi- 
tor. 

In the case of the non-resident joint debtor the 
creditor, when he commences his action, knows that 
such non-resident is liable,and he may make him a 
party, and there is always a possibility that such non- 
resident has property in that jurisdiction where the 
action is brought, which may be seized and applied to 
the payment of the debt. And moreover there is 
always a possibility that the non-resident joint debtor 
may be personally served with process in the State 
where the action is brought, or if not served, may ap- 
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pear voluntarily in the action, and thusa personal 
judgment may be rendered against him the same ag 
though he lived in that State. 

But in the case of a dormant partner, the creditor, 
not knowing of the dormant partner’s liability, cannot 
make him a party to the suit wherever the dormant 
partner may live. Therefore the unjustness of hold. 
ing the dormant partner, discharged by the former 
judgment, is infinitely greater than the injustice of 
holding the non-resident joint debtor, discharged by 
such judgment. If the question is one of election, then 
if the creditor is, and he must be in case of a dormant 
partner, held to have elected not to proceed against a 
debtor of whose liability he knows nothing, much 
more must he be held to have elected not to proceed 
against a joint debtor who appears liable to him upon 
the face of the contract and against whom, if he pro- 
ceeds, there is always a possibility and even a proba- 
bility that he may collect from him by attachment or 
outlawry, by personal service within the jurisdiction 
or voluntary appearance, the whole or at least a part 
of the debt. 

In this the court then citesthe decision in Dennett 
v. Chick, in support ofits ruling. This case we have 
already reviewed and shown to be unsuund. 

Then the court caps the climax by holding that the 
judgment against one is the same as though the judg- 
ment had been rendered upon a joint and several 
obligation, and that such a judgment, while it remains 
unsatisfied, forms no bar toa suit against the other 
joint debtor. In the first place the judgment is not 
a judgment against one of two joint and several debt- 
ors because it is a judgment upon a joint obligation 
and the creditor hag uo right to make it several, for 
that would be an alteration of the contract. 

In addition, while the judgment against one of two 
joint and several debtors is no bar to an action against 
the other, it is a bar to an action against both, for the 
reason that the creditor cannot treat a joint and 
several obligation as both several and joint, but having 
elected to treat it as several, can never afterward sue 
upon it as a joint contract. While therefore the judg- 
ment against Slyfield would, if the debt were a joint 
and several debt, form uo bar toan action against 
Little, it constituted a defense to an action against 
both, and as in this case the obligation was joint, the 
action must be against both, or it could not be main- 
tained at all. 

When the debtor signs a joint contract, he has‘ 
right to insist that except in case of death, infancy or 
discharge in bankruptcy, the action upon a contract 
shall be against all of the joint debtors, and except in 
only these cases if it cannot be maintained against all, 
it cannot be maintained at all, for that would be alter- 
ing the terms of the contract. 

On the question of election, these two cases mani- 
festly differ from a case where the creditor does not 
make the non-resident debtor a party to the suit, as 
was done in both of these cases, for by making hima 
party and attempting to serve him, it might be said 
with some reason, as was said in Bonesteel v. T'cdd, 9 
Mich. 371, ‘‘In commencing his action the plaintiff, 
instead of manifesting a desire to look to a single de- 
fendant, sues them all.”’ 

In Wiley v. Holmes, 75 Am. Dec. 126, Bloomer and 
Holmes executed a joint note and subsequently and 
before the note was due, removed from New York, 
the State in which the note was executed. 

Subsequently a judgment was rendered against 
Bloomer on the note in Louisana. In an action against 
Holmes in Missouri, this,jjudgment was pleaded in bar, 
but the pleading was not sustained. The court based 
its decision upon the fact that the debtors by their act 
of removal had prevented a suit against both in the 
same jurisdiction. The court said: ‘‘We are of the 
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opinion too that it may be inferred from this that the 
act by which the creditor’s remedy is to be merged or 
extinguished must be a voluntary one on his part. It 
must be his ownact. If theactof God will not extin- 
guish the creditor's right of recovery ona joint de- 
mand, can the debtor by his own actdo it? Can two 
debtors create a joint debt in the State where the 
common law prevails, and afterward, even before the 
debt becomes due, by removing into different States, 
prevent a recovery of it by setting up a defense to an 
action against one of them, when one only can be sued, 
that by the law of the place where the contract was 
made it was a joint one, and the action on it must be 
joint and against both or it must fail. To a plea con- 
taining such a defense, would it not be a good replica- 
tion that the defendant by his own act in removing to 
another State had prevented the institution of a joint 
action ?”’ 

This case however does not decide what it purports 
to decide, for the reason that the first judgment was 
recovered in Louisiana, and there was no evidence be- 
fore the court that the judgment there merged the 
claim as against the defendant sued in Missouri, and 
even though the effect of the judgment in Louisiana 
was to merge theclaim against the defendant there 
sued, it would not have the effect to destroy the remedy 
against the other joint debtor, in any jurisdiction 
where he could be proceeded against alone as in Mis- 
souri, unless the judgment merged in Louisiana, the 
claim against him. 

It appears from the opinion that contractsin Mis- 
souri, though joint in form, were joint and several 
and the court said: ‘‘ Our statute, by making all joint 
contracts joint and several and allowing suit against 
one or more of the joint debtors, has altered the doc- 
trine of the common law in relation toactions on joint 
demand.” 

It thus appears that unless the claim against Holmes 
was merged in Louisiana, by the judgment there ob- 
tained against Bloomer, it would not be merged in 
Missouri, because the only effect of such a judgment 
would be toextinguish the claim against Bloomer, and 
in Missouri the extinguishment of the claim against 
Bloomer would be no defense toan action against 
Holmes, because there all joint debtors need not be 
joined in the same action, and hence the fact that one 
could not be there sued would constitute no defense 
as to the other who might be sued alone. Of course 
the law in New York, as to which there was proof in 
the case, couldin no manner affect the question, be- 
cause the effect of the judgment isto be determined 
by the law of the jurisdiction in which it is reudered. 
Mason v. Eldred, 6 Wall. 231; Bonesteel v. Todd, 9 
Mich. 371; Suydam v. Barker, 18 N. Y. 468. 

There being no proof as to the law in Louisiana, and 
the joint contract being joint and several in Missouri, 
it would be very natural and in fact necessary for the 
Missouri court to assume that the same law was in 
force in Louisiana, because the common law was never 
in force there. 

Guy C, H. Cor.iss. 

GRAND Forks, DAKOTA. 


CRIMINAL LA W— HOMICIDE—I1NSANITY— 
PROPER RULE OF RESPONSIBILITY. 


SUPREME COURT OF ALABAMA, JULY, 1887. 


PARSONS V. STATE. 


One who by reason of mental disease has jost the power of 
will to control his actions and choose between right and 
wrong is not responsible to the criminal law for an act 
which is solely the product of such disease, although he 
may know right from wrong. 





The existence or non-existence of the disease of insanity, such 
as may fall within the above rule, is a question of fact to 
be determined in each particular case by the jury, en- 
lightened, if necessary, by the testimony of experts. 

When insanity is set up asa defense in acriminal case, it 
must be established to the satisfaction of the jury bya 
preponderance of the evidence, and a reasonable doubt 
of the defendant’s sanity, raised by all the evidence, does 
not justify an acquittal. 


ONVICTION of murder. The opinion states the 
points. 


Smith & Lowe and Wm. Bethea, for appellants. 
T. N. McClellan, attorney-general, contra. 


SOMERVILLE, J. In this case the defendants have 
been convicted of the murder of Bennett Parsons, by 
shooting him with a gun, one of the defendants being 
the wife and the other the daughter of the deceased. 
The defense set up in the trial was the plea of insanity, 
the evidence tending to show that the daughter wasan 
idiot, and the mother and wife a lunatic, subject to 
insane delusions, and that the killing on her part was 
the offspring and product of those delusions. 

The rulings of the court raise some questions of no 
less difficulty than of ihterest, for as observed by a 
distinguished American judge, ‘‘of all medico-legai 
questions, those connected with insanity are the most 
difficult and perplexing.’’ Per Dillon, C. J., in State v. 
Felter, 35 lowa, 67. It has become of late a matter of 
comment among intelligent men, including the most 
advanced thinkers in the medical and legal professions, 
that the deliverances of the law courts on this branch 
of our jurisprudence have not heretofore been at all 
satisfactory, either in the soundness of their theories, 
or in their practical application. The earliest English 
decisions, striving to establish rules and tests on the 
subject, including alike the legal rules of criminal and 
civil responsibility, and the supposed tests of the exis- 
tence of the disease of insanity itself, are now admit- 
ted tohave been deplorably erroneous, and to say 
nothing of their vacillating character, have long since 
been abandoned. The views of the ablest of the old 
text-writers and sages of the law were equally con- 
fused and uncertain in the treatment of these sub- ° 
jects, and they are now entirely exploded. Time was | 
in the history of our laws that the veriest lunatic was 
debarred from pleading his providential affliction as a 
defense to his contracts. It was said, in justification 
of so absurd a rule, that no one could be permitted to 
stultify himself by pleading his own disability. So 
great a jurist as Lord Coke, in his attempted classifica- 
tion of madmen, laid down the legal rule of criminal 
responsibility to be that one should ‘*‘ wholly have lost 
his memory and understanding;”’ as to which Mr. 
Erskine, when defending Hadfield for shooting the 
King, in the year 1800, justly observed: ‘‘ Nosuch 
madman ever existed in the world.”’ After this great 
and historical case, the existence of delusion promised 
for a while to become the sole test of insanity, and 
acting under the duress of such delusion was recog- 
nized in effect as the legal rule of responsibility. Lord 
Kenyon, after ordering a verdict of acquittal in that 
case, declared with emphasis that there was ‘* no doubt 
onearth’’ the law was correctly stated inthe argu- 
ment of counsel. But as it was soon discovered that 
insanity often existed without delusions, as well as 
delusions without insanity, this view was also aban- 
doned. Lord Hale had before declared that the rule 
of responsibility was measured by the mental capacity 
possessed by a child fourteen years of age, and Mr. 
Justice Tracy and other judges had ventured to decide 
that to be non-punishable for alleged acts of crime, 
‘“‘a man must be totally deprived of his understanding 
and memory, so as not to know what he was doing — 
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more than an infant, a brute, or a wild beast.’’— 
Arnold's case, 16 How. St. Tr. 764. All these rules 
have necessarily been discarded in modern times in the 
light of the new scientific knowledge acquired by a 
more thorough study of the disease of insanity. In 
Bellinghum’s case, decided in 1812, by Lord Mansfield 
at the Old Bailey (Coll. on Lun. 630), the test was 
held to consist in a knowledge that murder, the crime 
there committed, was ‘“‘against the law of God and 
nature,’ thus meaning an ability to distinguish be- 
tween right and wrong in the abstract. This rule was 
not adhered to, but seems to have been modified so as 
to make the test rathera knowledge of right and wrong 
as applied to the particular act. Lawson Insanity, 251, 
§7 et seq. The great leading case on this subject in 
England is MecNaghten’s case, decided in 1843 before 
the English House of Lords, 10 Cl. & F. 200; S. C., 2 
Lawson Cr. Def. 150. It was decided by the judges in 
that case, that in order to entitle the accused to ac- 
quittal it must be clearly proved that at the time of 
committing the offense he was laboring under such a 
defect of reason, from disease of the mind, as not to 
know the nature and quality of the act he was doing, 
or if he did, not to know that what he was doing was 
wrong. This rule is commonly supposed to have here- 
tofore been adopted by this court, and has been fol- 
lowed by the general current of American adjudica- 
tions. Boswell v. State, 63 Ala. 307; S. C.,35 Am. Rep. 
20; S. C., 2 Lawson Cr. Def. 352; McAllister v. State, 
17 Ala. 434; Lawson Insanity, 219-221, 231. 

In view of these conflicting decisions, and of the new 
light thrown on the disease of insanity by the discov- 
eries of modern psychological medicine, the courts of 
the country may well hesitate before blindly follow- 
ing in the unsteady footsteps found upon the old sand- 
stones of our common-law jurisprudence a century ago. 
The trial court, with prudent propriety, followed the 
previous decisions of this court, the correctness of 
which, as to this subject, we are now requested to 
review. 

We do not hesitate to say that we re-open the dis- 
cussion of this subject with no littlereluctance, having 
long hesitated to disturb our past decisions on this 
branch of the law. Nothing could induce us to do so 
except an imperious sense of duty, which has been 
excited by a protracted investigation and study, im- 
pressing our minds with the conviction that the law 
of insanity as declared by the courts on many points, 
and especially the rule of criminal accountability, and 
the assumed tests, of disease, to that extent which 
confers legal irresponsibility, have not kept pace with 
the progress of thought and discovery in the present 
advanced stages of medical science. Though science 
has led the way, the courts of England have declined 
to follow, as shown by their adherence to the rulings 
in McNaghten’s case, emphasized by the strange 
declaration made by the lord chancellor of England, in 
the House of Lords, on so late a day as March 11, 1862, 
that ‘the introduction of medical opinions and medi- 
cal theories into this subject has proceeded upon the 
vicious principle of considering insanity as a disease.”’ 

It is not surprising that this state of affairs has 
elicited from a learned law writer, who treats of this 
subject, the humiliating declaration, that under the 
influence of these ancient theories ** the memorials of 
our jurisprudence are written all over with cases in 
which those who are now understood to have been in- 
sane have been executed as criminals.’’ 1 Bish. Cr. 
Law (7th ed.), $390. There is good reason, both for 
this fact, and for the existence of unsatisfactory rules 
on this subject. In what we say we do not intend to 
give countenance to acquittals of criminals, frequent 
examples of which have been witnessed in modern 
times, based on the doctrine of moral or emotional in- 
sanity, unconnected with mental disease, which is not 





yet sufficiently supported by psychology, or recognized 
by law as an excuse forcrime. Boswell’s case, supra; 
1 Whart. Cr. Law (9th ed.), § 43. 

In ancient times, lunatics were not regarded as “un- 
fortunate sufferers from disease, but rather as sub- 
jects of demoniacal possession, or as self-made victims 
of evil passions.” They were not cared for humanely 
in asylums and hospitals, but were incarcerated in 
jails, punished with chains and stripes, and often 
sentenced to death by burning or the gibbet. When 
put on their trial, the issue before the court then was 
not as now. If acquitted, they could only be turned 
loose on the community to repeat their crimes with- 
out molestation or restraint. They could not be com- 
mitted to hospitals, as at the present day, to be kept 
in custody, cared for by medical attention, and often 
cured. It was not until the beginning of the present 
century that the progress of christian civilization as- 
serted itself by the exposure of the then existing 
barbarities, and that the outery of philanthropists 
succeeded in eliciting an investigation of the British 
Parliament looking to their suppression. Up to that 
period the medical treatment of the insane is known to 
to have been conducted upon a basis of ignorance, 
inhumanity, and empiricism. Am. Cyclop, vol. 9 (1874), 
title, Insanity. Being punished for wickeduess, rather 
than treated for disease, this is not surprising. The 
exposure of these evils not only led to the establish- 
ment of that most beneficent of modern civilized 
charities — the hospital and asylum for the insane— 
but also furnished hitherto unequalled opportunities 
to the medical profession of investigating and treating 
insanity on the pathological basis of its being a disease 
of the mind. Under these new and more favorable 
conditions the medical jurisprudence of insanity has 
assumed an entirely new phase. The nature and 
exciting causes of the disease have been thoroughly 
studied and more fully comprehended. The result is 
that the “right and wrong test,’’ as it is sometimes 
called, which it must be remembered, itself originated 
with the medical profession, in the mere dawn of the 
scientific knowledge of insanity, has been condemned 
by the great current of modern medical authorities, 
who believe it to be ‘‘ founded on an ignorant and im- 
perfect view of the disease.” Encyc. Brit. vol. 15 
(9th ed.), title!Insanity. : 

The question then presented seems to be, whether 
an old rule of legal responsibility shall be adhered to, 
based on theories of physicians promulgated a hundred 
years ago, which refuse to recognize any evidence of 
insanity, except the single test of mental capacity to 
distinguish the right and wrong, or whether the courts 
wili recognize as a possible fact, if capable of proof by 
clear and satisfactory testimony, the doctrine now 
alleged by those of the medical profession who have , 
made insanity a special subject of investigation, that 
the old test is wrong, and that there is no single test 
by which the existence of the disease, to that degree 
which exempts from punishment, can in every case be 
infallibly detected. The inquiry must not be unduly 
obstructed by the doctrine of sture decisis, for the life 
of the common-law system and the hope of its per- 
manency consist largely in its power of adaptation to 
new scientific discoveries, and the requirements of an 
ever advancing civilization. There is inherent in it 
the vital principle of juridical evolution, which pre- 
serves itself by a constant struggle for approximation 
to the highest practical wisdom. It is not like the laws 
of the Medes and Persians, which could not be 
changed. In establishing any new rule, we should 
strive however to have proper regard for two opposite 
aspects of the subject, lest in the words of Lord Hale, 
“on one side, there be a kind of inhumanity toward the 
defects of human nature; or on the other, too great 
indulgence to great crimes.” 
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It is everywhere admitted, and as to this there can 
be no doubt, that an idiot, lunatic, or other person of 
diseased mind, who is afflicted to such extent as not 
to know whether heis doing right or wrong,is not 
punishable for any act which he may do while in that 
state. 

Can the courts justly say however that the only test 
or rule of responsibility in criminai cases is the power 
to distinguish right from wrong, wtevher inthe ab. 
stract, or as applied to the particular case? Or may 
there not be insane persons, of a diseased brain, who 
while capable of perceiving the difference between 
right and wrong, are, as matter of fact, so far under 
the duress of such disease as to destroy the power to 
choose between right and wrong? Will the courts as- 
sume as a fact, not to be rebutted by any amount of 
evidence, or any new discoveries of medical science, 
that there is, and can beno such state of the n.ind as 
that described by a writer on psychological medicine, 
as one “in which the reason has lost its empire over 
the passions, and the actions by which they are mani- 
fested, tosuch a decree that the individual can neither 
repress the former, nor abstain from the latter?’’ 
Dean Med. Jur. 497. 

Much confusion can be avoided in the discussion of 
this subject by separating the duty of the jury from 
that of the court in the trial ofa case of this character. 
The province of tbe jury is to determine facts, that of 
the court to state the law. The rule in McNaghien’s 
case arrogates to the court, in legal effect, the right to 
assert, a8 matter of law, the following propositions: 

1. That there is but a single test of the existence of 
that degree of insanity, such as confers irresponsibility 
for crime. 

2. That there does not exist any case of such insanity 
in which that single test — the capacity to distinguish 
right from wrong — does not appear. 

3. That all other evidences of alleged insanity, sup- 
posed by physicians and experts, to indicate a destruc- 
tion of the freedom of the human will, and the irresis- 
tible duress of one’s actions, do not destroy his mental 
capacity to entertain a criminal intent. 

The whole diffieulty, as justly said by the Supreme 
Judicial Court of New Hampshire, is that ‘courts 
have undertaken to declare that to be law which is 
matter of fact.’’ ‘If,’’ observes the same court, ‘*‘ the 
tests of insanity are matters of law, the practice of 
allowing experts to testify what they are should be 
discontinued; if they are matters of fact, the judge 
should no longer testify without being sworn asa wit- 
ness, and showing himself to be qualified to testify as 
an expert.”’ State v. Pike, 49 N. H. 399. 

We first consider what is the proper legal rule of 
responsibility in criminal cases. 

No one can deny that there must be two constitu- 
ent elements of legal responsibility in the commission 
of every crime, and no rule can be just and reasonable 
which fails to recognize either of them: (1) Capacity 
of intellectual discrimination; and (2). Freedom of 
will. Mr. Wharton, after recognizing this funda- 
mental and obvious principle, observes: ‘‘ If there be 
either incapacity to distinguish between right and 
wrong as to the particular act, or delusion as to the 
act, or inability to refrain from doing the act, there is 
no responsibility.” 1 Whart. Cr. Law (9th ed.), § 33. 
Says Mr. Bishop, in discussing this subject: ‘* There 
can not be, and there is not, in any locality or age, 
alaw punishing men for what they caunot avoid.” 1 
Bish. Cr. Law (7th ed.), § 383b. 

If therefore it be true, as matter of fact, that the 
disease of insanity can, in its action on the human 
brain through a shattered nervous organization, or in 
any other mode, so affect the mind as to subvert the 
freedom of the will, and thereby destroy the power of 
the victim to choose between the right and wrong al- 








though he perceive it — by which we mean the power 
of volition to adhere in action to the right and abstain 
from the wrong — is such a one criminally responsible 
for an act done under the influence of such controlling 
disease? Weclearly think not, and such we believe 
to be the just, reasonable and humane rule toward 
whieh all the modern authorities in this country, 
legislation in England, and the laws of other civilized 
countries of the world, are gradually but surely tend- 
ing, as we shall further on attempt more fully to show. 

We next consider the question as to the probable 
existence of sucha disease, and the test of its presence 
in a given case. 

It will not do for the court to dogmatically deny the 
possible existence of such a disease, or its pathological 
and psychical effects, because this is a matter of evi- 
dence, not of law, or judicial cognizance. Its existence, 
and effect on the mind and conduct of the patient,is a 
question of fact to be proved, just as much as the pos- 
sible existence of cholera or yellow fever formerly was 
before these diseases became the subjects of common 
knowledge, or the effects of delirium from fever, or 
intoxication from opium and alcoholic stimulants 
would be. Thecourts could, with just as much pro- 
priety, years ago have denied the existence of the 
Copernican system of the universe, the efficacy of 
steam and electricity asa motive power, or the pos- 
sibility of communication in a few moments between 
the continents of Europe and America by the magnetic 
telegraph, or that of the instantaneous transmission of 
the human voice from one distant city to another by 
the use of the telephone. These are scientific facts, 
first discovered by experts before becoming matters of 
common knowledge. So in like manner must be every 
other unknown scientific fact in whatever profession 
or department of knowledge. The existence of sucha 
cerebral disease, as that which we have described, is 
earnestly alleged by the superintendents of insane 
hospitals, and other experts, who constantly have 
experimental dealings with the insane, and they are 
permitted every day to so testify before juries. The 
truth of their testimony — or what is the same thing, 
the existence or non-existence of such a disease of the 
mind — in each particular case, is necessarily a matter 
for the determination of the jury from the evidence. 

So it is equally obvious that the courts cannot, upon 
any sound principle, undertake to say what are the in- 
variable or infallible tests of such disease. The at- 
tempt has been repeatedly made, and has proved a 
confessed failure in practice. ‘‘ Such a test,’’ says Mr. 
Bishop, “ has never been fourd, not because those who 
have searched for it have not been able and diligent, 
but because it does not exist.”” 1 Bish. Cr. Law (7th 
ed.), §381. In this conclusion, Dr. Ray, in his learned 
work on the Medical Jurisprudence of Insanity, fully 
concurs. Ray Med. Jur. Ins. p. 89. The symptoms 
and causes of insanity are so variable, and its pathol- 
ogy so complex, that no two cases may be just alike. 
“The fact of its existence,’’ says Dr. Ray, “is never 
established by any single diagnostic symptom, but by 
the whole body of symptoms, no particular one of 
which is present in every case.” Ray Med. Jur. Ins. 
§ 24. Its exciting causes being moral, psychical, and 
physical, are the especial subjects of specialists’ study. 
What effect may be exerted on the given patient by 
age, sex, occupation, the seasons, personal surround- 
ings, hereditary transmission, and other causes, is the 
subject of evidence based on investigation, diagnosis, 
observation, and experiment. Peculiar opportunities, 
never before enjoyed in the history of our race, are 
offered in the present age for the ascertainment of 
these facts, by the establishment of asylums for the 
custody and treatment of the insane, which Christian 
benevolence and statesmanship have substituted for 
jails and gibbets. Thetestimony of these experts — 
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differ as they may in many doubtful cases— would 
seem to be the best which can be obtained, however 
unsatisfactory it may be in some respects. 

In the present state of our law, under the rule in 
McNaghten’s case, we are confronted with this practi- 
cal difficulty, which itself demonstrates the defects of 
the rule. The courts in effect charge the juries, as 
matter of law, that no such mental disease exists, as 
that often testified to by medical writers, superin- 
tendents of insane hospitals, und other experts — that 
there can be as matter of scientific facts no cerebral 
defect, congenital or acquired, which destroys the 
patient’s power of self-control — his liberty of will and 
action, provided only he retainsa mental conscious- 
ness of right and wrong. The experts are immediately 
put under oath, and tell the juries just the contrary, 
as matter of evidence; asserting that no one of ordi- 
nary intelligence can spend an hour in the wards of an 
insane asylum without discovering such cases, and in 
fact that “the whole management of such asylums 
pre-supposes a knowledge of right and wrong on the 
part of their inmates.”” Guy & F. Forensic Med. 220. 
The result in practice, we repeat, is that the courts 
charge one way, and the jury, following an alleged 
higher law of humauity, find another, in harmony with 
the evidence. 

In Bucknill on Criminal Lunacy, p. 59, it is asserted 
as ‘‘the result of observation and experience, that in 
all lunatics, and the most degraded idiots, whenever 
manifestations of any mental action can be educed, 
the feeling of right and wrong may be proved to exist.’’ 

“ With regard to this test,” says Dr. Russell Reyn- 
olds, in his work on “ The Scientific Value of the Legal 
Tests of Insanity,” p. 34 (London, 1872), ‘‘ I may say, 
and most emphatically, that it is utterly untrust- 
worthy, because untrue to the obvious facts of nature.” 

In the learned treatise of Drs. Bucknill and Tuke 
on “ Psychological Medicine,” p. 269 (4th ed., London, 
1879), the legal tests of responsibility are discussed, and 
the adherence of the courts to the right and wrong 
test is deplored as unfortunate, the true principle 
being stated to be ‘“‘ whether, in consequence of con- 
genital defect or acquired disease, the power of self- 
control is absent altogether, or is so far wanting as to 
render the individual irresponsible.”’ It is observed 
by the authors: ** As has again and again been shown 
the unconsciousness of right and wrong is one thing, 
and the powerlessness through cerebral defect or dis- 
ease to do right is another. To confound them inan 
asylum would have the effect of transferring a con- 
siderable number of the inmates thence to the tread- 
mill or the gallows.”’ 

Dr. Peter Bryce, superintendent of the Alabama 
Insane Hospital for more than a quarter century past, 
alluding to the moral and disciplinary treatment to 
which the insane inmates are subjected, observes: 
‘They are dealt with in this institution, as far as itis 
practicable to do so, as rational beings; and it seldom 
happens that we meet with an insane person who can- 
not be made to discern, to some feeble extent, his 
duties to himself and others, and his true relations to 
society.” Sixteenth Annual Rep. Ala. Insane Hosp. 
(1876), p. 22; Biennial Rep. (1886), pp. 12-18. 

Other distinguished writers on the medical jurispru- 
dence of insanity have expressed like views, with com- 
parative unanimity. And nowhere do we find the 
rule more emphatically condemned than by those who 
have the practical care and treatment of the insane in 
the various lunatic asylums of every civilized country. 
A notable instance is found in the following resolution 
unanimously passed at the annual meeting of the 
British Association of Medical Officers of Asylums and 
Hospitals for the Insane, held in London, July 14, 1864, 
where there were present fifty-four medical officers: 

* Resolved, That so much of the legal test of the 








mental condition of an alleged criminal lunatic as 
renders him a responsible agent, because he knows the 
difference between right and wrong, is inconsistent 
with the fact, well known to every member of this 
meeting, that the power of distinguishing between 
right and wrong exists very frequently in those who 
are undoubtedly insane, and is often associated with 
dangerous and uncontrollable delusions.’’ Judicial 
Aspect of Ins. (Ordronaux 1877), 423-424. 

These testimonials as to a scientific fact are recog- 
nized by intelligent men in the affairs of every day 
business, and are constantly acted on by juries. They 
cannot be silently ignored by judges. Whether estab- 
lished or not, there is certainly respectable evidence 
tending to establish it, and thisis all the courts can 
require. 

Nor are the modern law writers silent in their dis- 
approval of the alleged test under discussion. It meets 
with the criticism or condemnation of the most re- 
spectable and advanced in thought among them, the 
tendency being to incorporate in the legal rule of re- 
sponsibility ‘‘ not only the knowledge of good and evil, 
but the power to choose the one, and refrain from the 
other.’’ Browne Med. Jur. of Insanity, $$ 13, et seq., 
§ 18; Ray Med. Jur., s§ 16-19; Whart. & Stilles Med. 
Jur. §59; 1 Whart. Cr. Law (9th ed.), §§ 35, 43, 45; 1 
Bish. Cr. Law (7th ed.), § 386, et seq.; Judicial Aspects 
of Insanity (Ordronaux), 419; 1 Green. Ev.,§ 372; 1 
Steph. Hist. Cr. Law, § 168; 4 Am. Law Kev. (1869-70) 
236, et seq. 

The following practicable suggestion is made in the 
able treatise of Balfour Browne above alluded to: ‘“ In 
a case of alleged insanity, then,’’ he says, ‘‘if the in- 
dividual suffering from enfeeblement of intellect, de- 
lusion, or any other form of mental aberration, was 
looked upon as to the extent of this delusion under 
the influence of duress (the dire duress of disease), and 
in so far incapacitated to choose the good and eschew 
the evil, in so far, it seems to us,’’ he continues, 
“* would the requirements of the law be fulfilled; anu 
in that way it would afford an opening, by the evidence 
of experts, for the proof of the amount of self-duress 
in each individual case, and thus alone can the criter- 
ion of law and the criterion of the inductive science 
of medical psychology be made to coincide.’’ Med. 
Jur. of Ins. (Browne), § 18. 

This, in our judgment, is the practical solution of 
the difficulty before us, as it prestrves to the courts 
and the juries respectively a harmonious field for the 
full assertion of their time-honored functions. 

So great, it may be added, are the embarrassments 
growing out of the old rule, as expounded by the 
judges in the House of English Lords, that in March, 
1874, a bill was brought before the House of Commons 
supposed to have been drafted by the learned counsel 
for the queen, Mr. Fitzjames Stephen, which intro- 
duced into the old rule the new element of an absence 
of the power of self-control, produced by diseases af- 
fecting the mind, and this proposed alteration of the 
law was cordially recommended by the late Chief 
Justice Cockburn, his only objection being that the 
principle was proposed to be limited to the case of 
homicide. 1 Whart. Cr. Law (9th ed.), § 45, p. 66, 
note 1; Browne Med. Jur. of Ins., § 10, note 1. 

There are many well-considered cases which sup- 
port these views. 

In the famous case of Hadfield, 27 How. St. Tr. 1282; 
S. C., 2 Lawson Cr. Def. 201-215, who was indicted and 
tried for shooting the king, and who was defended by 
Mr. Er-kine in an argument both able and eloquent, 
it clearly appeared that the accused understood the 
difference between right and wrong as applied to the 
particular act. Yet he labored under the delusion 
that he had constant intercourse with the Divine Cre- 
ator; that the world was coming to an end, and that 
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like Christ, he must be sacrificed for its salvation. He 
was 80 much under the duress of the delusion that he 
“must be destroyed, but ought not to destroy him- 
self,’ that he committed the act for the specific pur- 
pose of being arrested and executed. He was acquit- 
ted on being tried before Lord Kenyon, and no one 
ever doubted, justly so. 

The case of United States vy. Lawrence, 4 Cr. C. C. 
518, tried in 1835, presented another instance of delu- 
sion, the prisoner supposing himself to be the king of 
England, and of the United States as an appendage of 
England, and that General Jackson, then president, 
stood in his way in the enjoyment of the right. Act- 
ing under the duress of this delusion, the accused as- 
saulted the president by attempting to shoot him with 
a pistol. He was in five minutes acquitted by the jury 
on the ground of insanity. 

The case of United States vy. Guiteau, 10 Fed. Rep. 
161; S. C., 2 Lawson Cr. Def. 162, is still fresh in co- 
temporary recollection, and a memtion of it can 
scarcely be omitted in the discussion of the subject of 
insamity. The accused was tried, sentenced and exe- 
cuted for the assassination of James A. Garfield, then 
president of the United States, which occurred in 
July, 1881. The accused himself testified that he was 
impelled to commit the act of killing by inspiration 
from the Almighty, in order, as he declared, ‘‘ to unite 
the two factions of the Republican party, and thereby 
save the government from going into the hands of ex- 
rebels and their northern allies. There was evidence 
of various symptoms of mental unsoundness, and 
some evidence tending to prove such an alleged delu- 
sion, but there was also evidence to the contrary, 
strongly supported by the most distinguished experts, 
and looking to the conclusion that the accused enter- 
tained no such delusion, but that being a very eccen- 
tric and immoral man, he acted from moral obliquity, 
the morbid love of notoriety, and with the expressed 
hope that the faction of the Republican party in whose 
interests he professed to act would intervene to pro- 
tect him. The case was tried before the United States 
District Court for the District of Columbia, before 
Mr. Justice Cox, whose charge to the jury is replete 
with interest and learning. While he adopted the 
right and wrong test of insanity, he yet recognized 
the principle, that if the accused in fact entertained 
an insane delusion, which was the product of the dis- 
ease of insanity, aud not of a malicious heart and vic- 
iovs nature, and acted solely under the influence of 
such delusion, he could not ‘be charged with enter- 
taining acriminal intent. An insane delusion was 
defined to be ‘‘an unreasoning and incorrigible belief 
in the existence of facts, which are either impossible 
absolutely, or impossible under the circumstances of 
the individual,” and no doubt the case was largely de- 
termined by the application of this definition by the 
jury. It must ever be a mere matter of speculation 
what influence may have been exerted upon them by 
the high personal and political significance of the de- 
ceased, as the chief magistrate of the government, or 
other peculiar surroundings of a partisan nature. The 
case in its facts is so peculiar as scarcely to serve the 
purpose of a useful precedent in the future. 

We note other adjudged cases in this country which 
support the modern rule for which we here contend, 
and one decided in England as far back as 1840, often 
referred to by the text-writers. 

In Rex v. Oxford, 2C. & P. 225, Lord Denman clearly 
had in mind this principle, when after observing that 
one may commit a crime and not be responsible, he 
used this significant language: ‘‘If some controlling 
disease was in truth the acting power within him, 
which he could not resist, then he will not be respon- 
sible.’’ The accused in that case acted under the du- 
ress of a delusion of an insane character. 








In State v. Felter, 35 Iowa, 68, the capacity to distin- 
guish between right and wrong was heid not to bea 
safe test of criminal responsibility in all cases, and it 
was accordingly decided that if a person commita 
homicide, knowing it to be wrong, but under the in- 
fluence of an uncontrollable and irresistible impulse, 
arising not from natural passion, but from an insane 
condition of the mind, he is not criminally responsi- 
ble. ‘If,’’ said Chief Justice Dillon, * by the obser- 
vation and concurrent testimovy of medical men who 
make the study of insanity a specialty, it shall be defi- 
nitely established to be true that there is an unsound 
condition of the mind, that is, a diseased condi- 
tion of the mind, in which, though a person ab- 
stractly knows that a given act is wrong, he is yet by 
an insane impulse, that is, an impulse proceeding from 
a diseased intellect, irresistibly driven to commit it— 
the law must modify its ancient doctrines and recog- 
nize the truth, and give to this condition, when it is 
satisfactorily shown to exist, its exculpatory effect.’’ 

In Hopps v. People, 31 Ill. 385, which was an indict- 
ment for murder, the same rule was recognized in dif- 
ferent words. It was there held, that if at the time of 
the killing the defendant was uot of sound mind, but 
affected with insanity, and such disease was the effi- 
cient cause of the act, operating to create an uncon- 
trollable impulse so as to deprive the accused of the 
power of volition in the matter, and he would not 
have done the act but for the existence of such condi- 
tion of mind, he ought to be acquitted. 

In Bradley v. State, 31 Ind. 492, a like modification 
of the old rule was announced, the court observing: 
**Men under the influence of disease may know the 
right, and yet be powerless to resist the wrong. The 
well-known exhibition of cunning by persons admit- 
ted to be insane in the perpetration of an illegal act 
would seem to indicate comprehension of its evil na- 
ture and legal consequences, and yet the power of 
self-control being lost from disease, there can be no 
legal responsibility.” 

In Harris v. State, 18 Tex. Ct. App. 287; S. C.,5 Am. 
Cr. Rep. (Gibbons) 357, this rule applied to the disease 
known as kleptomania, which was defined as a species 
of insanity producing an uncontrollable propensity to 
steal, and it was held, if clearly established by the evi- 
dence, to constitute a complete defense in a trial for 
theft. 

State v. Pike, 49 N. H. 399, was an indictment for 
murder, to which the plea of insanity was set up as a 
defense. It was held to bea question of fact for the 
jury to determine; (1) whether there was such a men- 
tal disease as dipsomania, which is an irresistible crav- 
ing for alcoholic liquors; and (2) whether the act of 
killing was the product of such disease. One of the 
most instructive discussions of the law of insanity 
which can be found in legal literature is the learned 
opinion of Judge Doe in that case. Lawson Insanity, 
311, 312; 2 Lawson Cr. Def. 311 et seq. 

This ruling was followed by the same court in State 
v. Jones, 50 N. H. 369; 8S. C., 9 Am. Rep. 242, which 
was an indictment charging the defeudant with mur- 
dering his wife. The evidence tended to show that the 
defendant was insane, and killed her under the delu- 
sive belief that she had been guilty of adultery with 
one French. Therule in McNaghten’s case was en- 
tirely repudiated, both on the subject of the right and 
wrong test, and that of delusions, and it was held that 
the defendant should be acquitted if he was at the 
time afflicted with a disease of the mind of such char- 
acter as to take away the capacity to entertain a crim- 
inal intent, and that there could be no criminal intent 
imputed, if asa matterof fact the evidence showed 
that the killing was the offspring or product of such 
disease. 

Numerous other cases could be cited, bearing on 
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this particular phase of the law, and supporting the 
above views with more or less clearness or statement. 
That some of these cases adupt the extreme view, and 
recognize moral insanity as a defense to crime, and 
others adopt a measure of proof for the establishment 
of insanity more liberal to the defendant than our own 
rule, can neither lessen their weight as authority, nor 
destroy the force of their logic. Many of them go 
further on each of these points than this court has 
done, and are therefore stronger authorities than they 
would otherwise be in support of our views. Kriel v. 
Com., 5 Bush, 362; Smith v. Com., 1 Dav. 224; Dejar- 
nette v. Com., 75 Va. 867; Coule v. Com., 100 Penn. St. 
573; Cunningham v. State, 56 Miss. 269; Com. v. Rog- 
ers, 7 Metco. 500; State v. Johnson, 40 Conn. 136; An- 
derson v. State, 43 id. 514, 525; Buswell Ins., § 439 ef 
seq. ; State v. McWhorter, 46 Iowa, 88. 

The law of Scotland is in accord with the English 
law on this subject, as might well be expected. The 
Criminal Code of Germany however contains the fol- 
lowing provision, which is said to have been the for- 
mulated result of avery able discussion both by the 
physicians and lawyers of that country. ‘There is 
no criminal act when the actor at the time of the of- 
fense is ina state of unconsciousness, or morbid dis- 
turbance of the mind, through which the free deter- 
mination of his will is excluded.’’ Encyc. Brit. (9th 
ed.), vol. 9, p. 112; citing Crim. Code Germany, § 51, 
R. G. B. 

The Code of France provides: ‘‘There can be no 
crime or offense if the accused was in a state of mad- 
ness at the time of the act.’’ For some time the French 
tribunals were inclined to interpret this law in sucha 
manner as to follow in substance the law of England. 
But that construction has been abandoned, and the 
modern view of the medical professiou is now adopted 
in that country. 

It is no satisfactory objection to say that the rule 
above announced by us is of difficultapplication. The 
rule of McNaghton’s case, supra, is equally obnoxious 
to alike criticism. The difficulty does not lie in the 
rule, but is inherent in the subject of insanity itself. 
The practical trouble is for the courts to determine in 
what particular cases the party on trial is to be trans- 
ferred from the category of sane to that of insane 
criminals, where in other words, the border line of 
punishability is adjudged to be passed. But as has 
been said in reference to an every-day fact of nature, 
no one can say where twilight ends or begins, but 
there is ample distinction nevertheless between day 
and night. We think we can safely rely in this mat- 
ter upon the intelligence of our juries, guided by the 
testimony of men who have practically made a study 
of the disease of insanity; and enlightened by a con- 
scientious desire on the one hand to enforce the crim- 
inal laws of the land, and on the other, not to deal 
harshly with any unfortunate victim of a diseased 
mind, acting without the light of reason or the power 
of volition. 

Severai rulings of the court, including especially the 
one given ex mero motuand the one numbered five, 
were in conflict with this view, and for these errors 
the judgment must be reversed. The charges re- 
quested by defendant were all objectionable on vari- 
ous grounds. Some of them were imperfect state- 
ments of the rules above announced; some were argu- 
mentative, and others were misleading by reason of 
ignoring one or more of the essentials of criminal irre- 
sponsibility, as ex plained in the foregoing opinion. 

It is almost needless to add that where one does not 
act under the duress of a diseased mind or insane de- 
lusion, but from motives of anger, revenge or other 
passion, he cannot claim to be shielded from punish- 
ment for crime on the ground of insanity. Insanity 
proper is more or less a mental derangement, co- 





existing often, it is true, with a disturbance of the 
emotions, affections and other moral powers. A mere 
moral or emotional insanity, so called, unconnected 
with disease of the mind, or irresistible impulse re- 
sulting from mere moral obliquity, or wicked propen- 
sities and habits, is not recognized as a defense to 
crime in our courts. 1 Whart. Cr. Law (9th ed.), § 46; 
Boswell v. State, 63 Ala. 307; S. C., 35 Am. Rep. 20; 
Ford v. State, 71 Ala. 385. 

The charges refused by the court raise the question 
as to how far one acting under the influence of an in- 
sane delusion is to be exempted from criminal ac- 
countability. The evidence tended to show that one 
of the defendants, Mrs. Nancy J. Parsons, acted un- 
der the influence of an insane delusion that the de- 
ceased, whom she assisted in killing, possessed super- 
natural power to afflict her with disease and to take 
her life by some “supernatural trick; ’’ that by means 
of such power the deceased had caused the defendant 
to be in bad health for a long time, and that she acted 
under the belief that she wasin great danger of the 
loss of her life from the conduct of deceased operating 
by means of such supernatural power. 

The rule in McNaghten’s case,as decided by the 
English judges, and supposed to have been adopted 
by the court, is that the defense of insane delusion 
can be allowed to prevail in a criminal case only when 
the imaginary state of facts would, if real, justify or 
excuse the act; or in the language of the English 
judges themselves, the defendant ‘* must be considered 
in the same situation as toresponsibility as if the facts 
with respect to which the delusion exists were real.” 
Boswell’ s case, 63 Ala. 307. 

lt is apparent from what we have said that this rule 
cannot be correct as applied to all cases of this nature, 
even limiting it as done by the English judges to cases 
where one ‘‘ labors under partial delusion, and is not 
in other respects insane.’’ McNaghten’s case, 10 Cl. & 
P. 200; S. C., 2 Lawson Cr. Def. 150. It holds a par- 
tially insane person as responsible as if he were en- 
tirely sane, and it ignores the possibility of crime be- 
ing committed under the duress of an insane delusion 
operating upon a human mind,the integrity of which is 
destroyed or impaired by disease, except perhaps in 
cases where the imaginary state of facts, if real,would 
excuse or justify the act done under their influence. 
Field Med. Leg. Guide, 101-104; Guy & F. Forensic 
Med. 220. If the rule declared by the English judges 
be correct, it necessarily follows that the only possi- 
ble instance of excusable homicide in cases of delu- 
sional insanity would be where the delusion, if real, 
would have been such as to create in the mind ofa 
reasonable man a just apprehension of imminent 
peril to life or limb. The persunal fear or timid cow- 
ardice of the insane man, although created by disease 
acting through a prostrated nervous organization, 
would not excuse undue precipitation of action on his 
part. Nothing would justify assailing his supposed 
adversary except an overt act or demonstration on 
the part of the latter, such as, if the imaginary facts 
were real, would under like circumstances have justi- 
fied a man perfectly sane in shooting or killing, If he 
dare fail to reason on the supposed facts embodied in 
the delusion as perfectly as a sane man could do on a 
live state of realities, he receives no mercy at the 
hands of the law. It exacts of him the last pound of 
flesh. It would follow also under this rule that the 
partly insane man, afflicted with delusions, would 
no more be excusable than a sane man would be, if 
perchance it was by his fault the difficulty was pro- 
voked, whether by word or deed; or if in fine 
he may have been so negligent as not to have 
declined combat when he could do so safely, 
without increasing his peril of life or limb. If 
this has been the law heretofore, it is time it should 
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be so no longer. It is not only opposed to the known 
facts of modern medical science, but it is a hard and 
unjust rule to be applied to the unfortunate and 
providential victims of disease. It seems to be little 
less than inhumane, and its strict enforcement would 
probably transfer a large percentage of the inmates of 
our insane hospital from that institution to hard labor 
in the mines or the penitentiary. Its fallacy consists 
in the assumption that no other phase of delusion 
proceeding from a diseased brain can so destroy the 
volition of an insane person as to render him power- 
less to do what he knows to be right, or to avoid doing 
what he may know to be wrong. This inquiry, as we 
have said, and here repeat, is a question of fact for the 
determination of tha jury in each particular case. It 
is not a matter of law to be decided by the courts. We 
think it sufficient if the insane delusion—by which we 
mean the delusion proceeding from a diseased mind— 
sincerely exists at the time of committing the alleged 
crime, and the defendant, believing it to be real, isso 
influenced by it as either to render him incapable of 
perceiving the true nature or quality of the act done, 
by reason of the deprivation of the reasoning faculty, 
or 80 subverts his will as to destroy his free agency by 
rendering him powerless to resist by reason of the du- 
ress of the disease. In such a case,in other words, 
there must exist either one of two conditions: (1) 
Such mental defect as to render the defendant unable 
to distinguish between right and wrong inrelation to 
the particular act; or (2) the overmastering of defend- 
ant’s will in consequence of the insane delusion under 
the influence of which he acts, produced by disease of 
the mind or brain. Rex v. Hadfield, 37 How. St. Tr. 
1282; S. C., 2 Lawson Cr. Def. 201; Roberts yv. State, 3 
Ga. 310; Com. v. Rogers, 7 Mete. 500; State v. Wind- 
sor, 5 Harr. 512; Bushwell Insan., §§ 434, 440; 4 Am. 
Law Rey. (1869-70) 236-252. 

In conclusion of this branch of the subject, that we 
may not be misunderstood, wethink it follows very 
clearly from what we have said that the inquiries to 
be submitted to the jury in every criminal trial where 
the defense of insanity is interposed are these: 

1. Was the defendant at the time of the commis. 
sion of the alleged crime, as a matter of fact, afflicted 
with a disease of the mind, so as tobe either idiotic 
or otherwise insane? 

2. If such be the case, did he know right from 
wrong as applied to the particular act in question? If 
he did not have such knowledge he is not legally re- 
sponsible. 

8. If he did have such knowledge, he may nevy- 
ertheless not be legally responsible if the two follow- 
ing conditions concur: 

(a) If by reason of the duress of such mental disease 
he had so far lost the power to choose between the 
right and wrong, and to avoid doing the act in ques- 
tion, as that his free agency was at the time de- 
stroyed. 

(b) And if at the same time the alleged crime was 
so connected with such mental disease, in the relation 
of cause and effect, as to have been the product of it 
solely. 

The rule announced in Boswell’s case, supra, as 
stated in the fourth head-note, is in conflict with the 
foregoing conclusions, and to that extent is declared 
incorrect, and is not supported by the opinion in that 
case otherwise than by dictum. 

We adhere however to the rule declared by this 
court in Boswell’s case, supra, and followed in Ford's 
case, 71 Ala. 385, holding that when insanity is set up 
as a defense in a criminal case, it must be established 
to the satisfaction of the jury by a preponderance of 
the evidence; and a reasonable doubt of the defend- 
ant’s insanity raised by all the evidence does not au- 
thorize an acquittal. 








(Minor points omitted.] 

The judgment is reversed and the cause remanded. 
In the meanwhile the prisoners will be held in cus- 
tody until discharged by due process of law. 

Stone, C. J., dissents in part, and expresses his own 
views in a separate opinion. 


—__—_—_——. 


LANDLORD AND TENANT—DUTY TO RE- 
PAIR— “FAULT” OF TENANT. 
SUPREME COURT OF NEW JERSEY, 
AUGUST 15, 1887. 


Dork Vv. HARKNESS. 


The negligence of a tenant occasioning injury to the demised 
premises by fire is a fault, within the meaning of the 
landlord and tenant act. 

When a tenant permitted a fire to be maintained in a barn, in 
astove the vent of which was by a stove-pipe passing 
through a hole in the barn roof, it cannot be said thata 
judgment holding such conduct negligent was legally 
erroneous. 


hypraesoryige from Court of Common Pleas, Essex 
county; Kirkpatrick, Johnson and Ledwith 
Judges. 


Mr. Trimble, for prosecutor. 
Mr. Hood, for defendant. 


Maair, J. The action in the District Court was 
brought by Dorr against Harkness to recover rent re- 
served on a lease of land whereon stood a house, barn, 
and out-buildings. Harkness admitted that the rent 
claimed was unpaid, but denied his liability. His de- 
feuse was based on the provisions of the supplement 
to the landlord and tenant act, approved March 5, 
1874 (Revision, p. 576, §28,) which enacts, ‘that ** when- 
ever any building or buildings erected on leased 
premises shall be injured by fire, without the fault of 
the lessee, the landlord shall repair the same as 
speedily as possible, or in default thereof, the rent shall 
cease until such time as such building or buildings 
shall be put in complete repair,’’ etc. 

The case was tried inthe District Court without a 
jury, and the state of the casesent to the common pleas 
no appeal contained the facts found in accordance with 
the rule laid down in Benedict v. Howell, 39 N. J. Law, 
221. It thus appeared that the barn and out-buildings 
on the leased premises had been burned before the 
rent claimed had accrued, and that the landlord had 
not made repairs as speedily as possible. It also ap- 
peared that the tenant had allowed a servant to main- 
tain a fire in a stove, in a room in the barn, having its 
vent by the stove-pipe, which ran through a hole in 
the barn roof. The state of the case concludes thus: 
‘The court found as facts in this cause that the fire 
was the result of the use of the stove used in the build- 
ings by the tenant; that the use of the said stove was 
without the knowledge of the landlord, and without 


his consent; that the defendant was guilty of negli- . 


gence in allowing his hired man to put up astove, and 
build a fire therein; that therefore the destruction of 
the buildings was not without the fauit of the lessee.’ 
The judgment of the District Court was in favor of the 
landlord, and obviously proceeded on the ground that 
the statute relied on by the tenant did not apply, be- 
cause the fire did not occur without his fault. The 
rule of the common pleas reversing this judgment 
states, ‘‘that the court belowerredinlaw * * * in 
holding that the evidence showed fault of the tenant, 
this court being of opinion that it does not appear from 
the evidence that the tenant was guilty of fault, within 
the meaning of the statute.” 
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Since a review by the common pleas of such a judg- 
ment is restricted to questions of law, it is plain, that 
when this rule speaks of evidence, it intends the facts 
found by the court below, and appearing in the state 
of the case, aud which are conclusive. Thus read, the 
reversal appears to have rested on one of two proposi- 
tions, viz., either that negligence of atenant causing 
injury to leased buildings by fire is not a fault, within 
the meaning of the statute, orthat onthe facts found, 
the tenant’s conduct could not be legally considered 
negligent. As either proposition would sustain the 
reversal, both have been considered. 

The first question then is whether a tenant’s negli- 
gence, occasioning a fire which injures the demised 
buildings, is a fault, within the meaning of the statute. 
The statute deals with the relation between landlord 
and tenant. When it relieves the tenant from his 
obligation to his landlord in case of a fire occurring 
without his fault, it must in my judgment be taken to 
indicate some act or omission of the tenant which, in 
view of that relation, is a legal wrong. This leads to 
a consideration of the liability of a tenant to a land- 
lord for injuries by fire to the demised buildings by 
reuson of the tenant’s negligence. 

At common law he in whose house or chamber a fire 
originated, whether by negligence or mere accident, 
was responsible for injuries occasioned by its spread 
to other premises. Lord Chancellor Lyndhurst, in 
reviewing the ancient authorities for that doctrine, 
declared it to be a peculiarity in the common law, 
founded on the general custom of the realm. Viscount 
Canterbury v. Attorney-General, 1 Phil. 306. A majority 
of the judges of the king’s bench held that the doc- 
trine extended to fires kindled in an owner's close. 
Tubervil v. Stamp, 1 Salk. 13. The liability imposed 
by the common law was afterward restricted by legisla- 
tion. Such restriction was furnished, first, by Stat. 
6, Anne, chap. 31, which exonerated from such liability 
any person in whose house or chamber any fire shall 
“accidentally begin,’’ and second, by Stat. 14, Geo. 
III, chap. 78, which extended the exoneration to any 
person on whose estate any fire shall ‘‘ accidentally 
begin.’’ By the provisions of the common law, and 
the statutes of Marlbridge and Gloucester, tenants 
were liable to the landlord for waste of the demised 
premises. Moore v. Townshend, 35 N. J. Law, 284. 
This liability was said to extend to cases where de- 
mised buildings were burned either by negligence or 
mischance. Co. Litt. 536. It seems plain that this 
liability was intended to be restricted by Stat. 6, Anne, 
chap. 31, for the sixth section, which contained the 
restrictive clauses, was followed by a proviso in the 
seventh section that nothing therein contained should 
defeat or make void any agreement between landlord 
and tenant. 

The course of our legislation on the subject is in- 
structive. The Stat. 14, Geo. III, chap. 78, has never 
been re-enacted in this State. The Stat. 6, Anne,chap. 
31, was entitled ‘‘An act for the better preventing 
mischiefs that may happen by fire.’”’ The main part 
of the statute was directed at preparations for pre- 
venting or extinguishing fires. One section imposed 
a punishment on servants who fired any house by 
negligence or carelessness. The section which re- 
stricted the ancient liability for injuries occasioned 
by the spread of a fire originating in any house, enacted 
its restrictions “ any law, usage, or custom to the con- 
trary notwithstanding.”’ This statute, as a whole, has 
never been here re-enacted, but the sixth section, with 
the proviso contained in the seventh section, was early 
adopted in our legislation, and became part of the 
‘*act for the prevention of waste.”’ It now forms the 
eighth section of that act. Revision, 1235. It is not 
insignificant that the re-enactment omitted the words 
“any law, usage, or custom to the contrary notwith- 








standing ’”’ contained in the original act. It may be 
well argued thereon that the peculiar liability which 
by the general custom of the realm of England was im- 
posed on every one for injuries resulting from fire 
originating in his house or close, was never admitted 
to be applicable to the people of the colony and State; 
for otherwise it would seem that the provisions re- 
stricting that liability would have been made to apply, 
when re-enacted here, to all circumstances and rela- 
tions. But in fact it was inserted in the waste act, and 
so appears limited in its application to the relation of 
landlord and tenant. In this view, the general liability 
for injuries resulting from fire originating in one’s 
bouse or close would depend upon general principles, 
and not on a peculiarity of the common law, arising 
out of a general custom of the mother country. 

But no opinion need be, or is intended to be, ex- 
pressed on the nature or extent of the general liability, 
What concerns us in the case in hand is only the 
liability of a tenant to his landlord for waste of the 
demised premises when occasioned by fire. The adopt- 
ion of section 6, Stat. 6, Anne, chap. 31, into our waste 
act,clearly indicates that the tenant's liability was pre- 
viously broader than was thought fit, and it was 
thereby restricted, and the tenant exempted from 
liability whenever the fire accidentally began. It be- 
comes necessary to construe this language, which it 
will be observed is precisely that of the English stat- 
utes above referred to. 

What was termed by Lord Denman ‘a singular 
doubt” arose on the construction of those statutes. It 
arose because of an opinion expressed by Sir William 
Blackstone in his commentaries. His statement was, 
in substance, that the’common law, which would have 
rendered a master liable for the negligence of his ser- 
vant in keeping his fire, had been altered by the stat- 
ute which ordained that no action should be main- 
tained against any in whose house or chamber any fire 
should accidentally begin, for he adds, ‘‘ their own loss 
is sufficient punishment for their own or their ser- 
vant’s carelessness.”” 1 Bl. Com: 431. Lord Lynd- 
hurst, in the case above cited, commented on this con- 
struction, and called attention to the fact that the 
court of common pleas had sanctioned a recovery for 
injury done by a fire kindled in afield, and escaping 
by a servant's negligence, although Stat. 14 Geo. III, 
chap. 78, if construed as Blackstone had construed 
Stat. 6, Anne, chap. 31, would have been a complete 
defense. Waughan v. Menlove, 3 Bing. N. C. 468. It 
did not become necessary for Lord Lyndhurst to con- 
strue either statute, but it is plain he doubted the ac- 
curacy of the construction of the commentator. 

The same question was afterward discussed in the 
court of queen’s bench on a motion to arrest judg- 
ment. The declaration which was objected to con- 
tained a count based on the making and keeping a fire 
in defendant’s close so negligently that by the negli- 
gent conduct of defendant and his servants it escaped 
to plaintiff's close, and injured him. Stat. 14, Geo. 
III, chap. 78, wus applicable, if construed as Black- 
stone had construed the previous statute. Lord Den- 
man, Justices Coleridge and Wightman assenting, ex- 
pressed the opinion of the court in favor of the declara- 
tion. He curefully reviewed the rule of the common 
law, and the alterations effected by these statutes, and 
the decision settled that a fire produced by negligence 
was not ‘accidentally ’’ begun within their meaning, 
and the exoneration from liability did not extend toa 
fire occasioned by negligence. Filliter v. Phippard, 11 
Adol. & E. (N. S.) 346. I do not find that the question 
has been again raised in England. The construction 
given in the case last cited was approved ‘in Webb v. 
Rome, W. & O. R., 49 N. Y. 420. I have not been re- 
ferred to, nor have 1 discovered, other cases in this 
country. 
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The construction thus given to the words * acciden- 
tally begun,”’ in the English statute, must in my judg- 
ment be given to the same words in our statute. The 
latter affects the relation of landlord and tenant only. 
The evil it designed to remedy was an excessive and 
unjust liability for waste of demised premises by fire, 
however originating. To remedy this evil, it was suf- 
ficient to exonerate the tenant from liability for all 
fires occurring without some act or omission on his 
part which, in view of his relation to his landlord, was 
culpable. The words in question, literally construed, 
may nat relieve the tenant so far, but they will bear 
such a construction, and it will carry out the intent of 
the legislation. For these reasons I think that a fire 
occurring by the negligence of a tenant, and wasting 
the demised premises, is not a fire accidentally begun, 
within the meaning of section8 of the waste act. Such 
negligence is therefore a wrong, and constitutes a 
fault, within the meaning of the supplement to the 
landlord and tenant act, in question in this case. 

It remains to consider whether the judgment hold- 
ing the tenant negligent could be reversed as erroneous 
inlaw. Whether negligence exists isa mixed ques- 
tion of law and fact. Shear. & R. Neg., §11; Durant 
yv. Palmer, 29 N. J. Law, 544. Such questions are to 
be determined by a jury, under the direction of the 
court, on consideration of all the circumstances found. 
Earle v. Earle, 20 N. J. Law. 347; Wood v. Hurd, 84 id. 
87. Ifthe facts are found, the only question on cer- 
tiorart is whether there was any mistake or mis- 
application of the law. Brown v. Ramsay, 29N. J. 
Law, 117. The facts having been conclusively deter- 
mined in this case, the only question is whether the 
finding of negligence thereon wasa mistake in law. 
Negligence in such cases must be held to exist when 
there is shown an absence of such care for the safety 
of the demised premises as a man in the exercise of 
reasonable prudence would take. Looking at the facts 
found, I cannot say that this proposition was not that 
on which the District Court found the tenant to be 
negligent. Upon theapplication of that proposition te 
the facts, negligence might beinferred. The Common 
Pleas therefore erred in reversing, if their reversal was 
on this ground. The judgment of the Common Pleas 
must therefore be reversed, with costs. 


—_—__.—__—_—— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CONTRACT—WEEKLY BOARD—DEDUCTIONS FOR AB- 
SENCE.—G. contracted with L. for board, room and 
lights for himself and wife at an agreed price of $12 
per week, no time being specified; the wife of G. was 
absent forty-three weeks of the time during which 
the contract was in force. Held, that G. was entitled 
to a reasonable deduction for the time his wife was so 
absent. On the facts reported, G. could have termi- 
nated the contract at the end of the first or any other 
week. So could have the defendant. This renders 
the contract an entire weekly contract only, ora con- 
tract from week to week. It was a contract for the 
board of both G. and his wife. Being a contract for a 
week, and terminable at the end of any week, 
absences during the week once entered upon 
under the contract, gave the plaintiffs no right 
to a deduction from the contract price. But 
the contract did not include the board of G- 
alone. It was an entire weekly contract only for 
board, rooms, fuel and lights furnished G. and his 
wife. The board for himself alone, with the use of 
the rooms, fuel and lights, was not covered by the 
contract, or any contract. The defendant therefore 
was entitled to recover a reasonable compensation for 





his board alone thus furnished. The auditor has found 
$9 per week to be such reasonable compensation. Vt. 
Sup. Ct., Aug. 1, 1887. Green v. Lavender. Opinion by 
Ross, J. 


CRIMINAL LAW—RAPE—DECLARATIONS OF PROSECU 
TRIX—DELAY.—D., over seventeen years of age, was 
indicted for carnally knowing and abusing C., a fe- 
male child under ten years of age, with her consent, 
on the 20th day of December, 1886. On the evening 
of that day, and on the next succeeding day, C. made 
complaint to her mother of the alleged injury. After 
a delay until the 30th day of December, 1886, C., in re- 
sponse to inquiries by her mother, made a statement 
to her in detail of the particulars of the offense. The 
statement was admitted in evidence on the trial of 
the accused, but the delay in making it to the mother 
was not explained and excused by proof of sufficient 
cause therefor. Held, that it was error to permit such 
statement to be given in evidence to the jury. In Ohio 
the prosecution is permitted to give the substance of 
what the prosecutrix stated immediately after the 
event. McCombs v. State, 8 Ohio St. 643; Burt v. 
State, 23 id. 394. A controlling question however that 
arises in the case at bar is: How soon after the offense 
is committed must the female who has suffered the in- 
jury make the declarations in order to render evi- 
dence of such declarations admissible? It is well set- 
tled in Ohio that the declarations must be made im- 
mediately. Immediateness is essential to their ad- 
missibility. Such is the language substantially of our 
decisions on the subject. Whether or not the declara- 
tions constitute a part of the res gesie when made im- 
mediately after the injury, they largely preclude the 
idea of the injured party having been practiced upon 
to fabricate a story. They are presumed to be the 
natural outburst of outraged feelings, and if made at 
all, would naturally be made at the first opportunity, 
while the injury is yet fresh and aggravating. Silence 
and delay in making known the wrong would be likely 
to awaken suspicion aud doubt as tothe truth of the 
complainant’s statement. If, says Blackstone, she 
conceals the injury for any considerable time after she 
hus had an opportunity to complain, such a circum- 
stance would carry a strong presumption, though uot 
conclusive, that her testimony is false or feigned. 4 
Comm. 2138. But when delay by the prosecutrix in 
making complaint or declaring the circumstances of 
the wrong has occurred, such delay may be explained, 
and excused by proof of sufficient cause therefor, as 
for instance, want of suitable opportunity, or duress, 
or threats by the perpetrator of the wrong. Higgins v. 
People, 58 N. Y. 377; State v. Shettleworth, 18 Minn. 
208 (Gil. 191); State v. Knapp, 45 N. H. 148; State v. 
De Wolf, 8 Conn. 93. Yet if there has beena want of 
promptness in making complaint or declaration as to 
the particulars of the injury after its perpetration, the 
court should not admit evidence of the complaint or 
declaration until the delay has been excused or justi- 
fied. People v. Gage, 28 N. W. Rep. 835 (Mich. Sup. Ct., 
July, 1886); 8 Crim. Law Mag. 195, was a case of prose- 
cution for rape, and the silence of the outraged party 
in making complaint was the direct consequence of 
fears of chastisement induced by threats of the de- 
fendant. ‘‘ It is contended,’ says Champlin, J., ‘‘ that 
the testimony ought not to have been received be- 
cause of the lapse of timeafter the outrage and the 
statement to the mother. The lapse of time occurring 
after the injury, and before complaint made, is not the 
test of admissibility of the evidence, but it may be 
considered as affecting its weight; and when complaint 
is not made promptly, the delay calls for explanation 
before the court will admit it.’’ Upon an examina- 
tion of the record in the present case, we discover no 
adequate explanation of the delay of the prosecutrix 
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until December 30 before she disclosed the alleged 
occurrences on the night of the 20th of December. It 
does not appear that in the meantime she was under 
restraint, or the influence of threats, or that she ap- 
prehended any violence from the accused. Ohio Sup. 
Ct., June 28, 1887. Dunn v. State. Opinion by Dick- 
man, J. 





HOMICIDE — DUTY TO RETREAT.— The duty 
of retreat which is imposed by law upon com- 
batants, under certain circumstances, has in view 
the prevention or avoidance of unnecessary blood- 
shed. The right of self-defense cannot innocently be 
carried to the last resort of taking human life until 
the defendant has availed himself of all proper means 
in his power to decline combat by retreat, provided 
there is open to him a safe mode of escape; that is, 
when he can safely and conveniently retreat without 
putting himself at a disadvantage by increasing his 
own peril in thecombat. Where this can be done the 
law assumes that the tendency of the act of retreating 
will be to make the necessity of taking life less urgent 
and imperious. The defendant is not excused from 
the performance of this duty where it exists by the 
fact that he will not be placed on a better vantage 
ground or in less peril than before. If retreat does 
not apparently place him in greater peril, he must re- 
sort to it asa meansof avoiding the necessity of taking 
life. Storey v. State, 71 Ala. 329; De Arman v. State, 
d. 351; Tesney v. State, 77 id. 33; Henderson v. State, 
id. 77; Harrison v. State, 78 id. 5. Ala. Sup. Ct., July 
27, 1887. Carter v. State. Opinion by Somerville, J. 


LIVERY STABLE KEEPER—DUTY IN CASE OF SICK 
HOoRSE.—Whena horse in charge of a livery stable 
keeper becomes sick, it is his duty either to see that 
proper treatment is furnished to the an|Imal, i. e., such 
treatment as reasonable care and skill would dictate, 
or else to give immediate notice of the sickness to the 
owner. N. J. Ct. of Err. & App., June Term, 1887. 
Hexamer vy. Southall. Opinion by Dixon, J. Depue, 
Van Syckel, Brown, Paterson and Whitaker, JJ., dis- 
senting on questions of fact. 


NEGLIGENCE—PERSONAL INJURY—FELLOW SERVANT 
—INDEPENDENT CONTRACTOR.—The libellant, an em- 
ployee of the master stevedore, who was loading a 
vessel under contract, was injured by stepping into a 
small trimming-hatch, in the between-decks, while 
engaged in storing cargo. ‘The light in the between- 
decks was dim, and libellant did not know of the ex- 
istence of the hatch, or that it was uncovered. When 
the vessel was turned over to the master stevedore to 
be loaded this trimming-hatch was covered. It was 
subsequently uncovered by the stevedore’s foreman. 
Held, that the vessel was not liable for the injury. 
There was therefore no privity of contract between 
the libellant and the master and owners of the ship. 
nor did the relation of master and servant, in its tech- 
nical sense, exist between them. But this does not 
affect the liability of the master and owners if the 
former had been guilty of negligence. The Rheola, 
19 Fed. Rep. 926; The Kate Cann, 2 id. 241; & id. 719; 
The Calista Hawes, 14 id. 493; Hough v. Railway Co., 
100 U.S. 220; Coughtry v. Globe, 56 N. Y. 124; Mul- 
chey v. Methodist Soc., 125 Mass. 487. But if the neg- 
ligence was not that of the master, but of an inde- 
pendent contractor, or of the stevedore having charge 
of the loading of the ship, the latter, and not the 
owners, is liable. Bennett v. Truebody, 66 Cal. 509; 6 
Pac. Rep. 329; The Victoria, 13 Fed. Rep. 43; Dwyer 
vy. National S. S. Co., 4 id. 493. The master gave no 
directions that the trimming-hatch should be left un- 
covered. He did not see the boards removed from the 
hatch, nor did he know that it had been done. All 
the details of the operation of loading the ship were 








under the exclusive charge and superintendence of 
the foreman of the stevedores. If he, in obeying the 
master’s general direction, to the effect that one 
inch of dunnage would be sufficient, removed the 
boards which covered the hatch without warning his 
men of the existence of the hole thus opened, it seems 
to me that the negligence was his, and not that of the 
master. The circumstances of this case differ widely 
from those of the cases to which I have referred, and 
most of which are cited in this opinion In every in- 
stance there was manifest negligence on the part of 
the ship-owners or their servants in failing to provide 
adequate appliances for discharging or lading the ves- 
sel, or in turning her over to the stevedores, with an 
uncovered and dangerous ‘‘trap” ina dark and un- 
usual place. In this case the hatch was uncovered by 
the foreman of the stevedores. It was his duty either 
to leave it covered, or if its removal was necessary tu 
conduct the work, to warn his meu of the danger to be 
apprehended from it; and this seems to be the view of 
one of the libellant’s fellow workmen, who thought of 
telling his comrade to beware of the hole, but forgot 
to do so. U.S. Dist. Ct. N. D. Cal., June 17, 1887. 
The Wm. F. Babcock. Opinion by Hoffman, J. 


oe 
COPYRIGHT IN LECTURES. 


T is satisfactory to have at last attained at the hands 
of the House of Lords an authoritative exposition 
of the law governing copyright in lectures. For fifty 
years or more the question has been a moot one, and 
now, in Cuird v. Syme, it has been laid to rest by Lord 
Watson. The question is whether the oral delivery of 
a professor's lectures to the students attending his 
class is in law equivalent to communication to the 
public. The answer is emphatically, No. 

The question was first asked in 1825, before Lord 
Eldon, in Abernethy v. Hutchinson, 3 L. J. O. 8. 209, 
Ch.; and by permission, inl H. & T. 28. The chan- 
cellor, as his manner was, ‘‘ doubted,’’ and would not, 
in the first instance, make any order. The case stood 
over on more than one occasion and was re-argued; 
and upon the ultimate argument ap additional affi- 
davit which had been made was read, stating in effect 
that Dr. Abernethy had given his lecture orally and 
not from written composition; but that he had notes 
which amounted to a great mass of writing, written in 
a very succinct manner, from which he delivered the 
lecture, and that a very considerable portion of such 
notes had been extended and put into writing with a 
view to publication, and that at the time of delivering 
his lecture he did not read or refer to any writing, but 
delivered it orally from recollection of bis notes. Upon 
that additional evidence, after very mature considera- 
tion, the chancellor delivered judgment. He stated 
that where the lecture was orally delivered, it was 
diffiult to say that an injunction could be granted upon 
the same principle upon which literary composition 
was protected, because the court must be satisfied that 
the publication complained of was an invasion of the 
written work; and this could only be done by com- 
paring the composition with the piracy. But it did 
not follow, that because the information communica- 
ted by the lecturer was not committed to writing but 
orally delivered, it was therefore within the power of 
the person who heard it to publish it. On the contrary, 
he was clearly of opinion, that whatever else might be 
done with it, the lecture could not be published for 
profit. That is,every person who delivers a lecture 
which is not committed to writing, but which is orally 
delivered from memory, has sucha property in the 
lecture that he may prevent anybody who hears it 
from publishing it for profit. Lord Eldon was of 
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opinion, that when persons are admitted as pupils or 
otherwise to hear these lectures, although they were 
orally delivered, and aithough the parties might go to 
the extent, if they were able to do so, of putting down 
the whole by means of shorthand, yet they could do 
that only for the purposes of their own information, 
and could not publish for profit that which they had 
not obtained the right of selling. 

Next in the year 1835, the Legislature intervened. 
By the Lecture Copyright Act (5& 6 Will. 4, ch. 65), 
it is provided that the author of any lecture, or the 
person to whom he has sold or otherwise conveyed the 
copy in order to deliver the same in any school, semi- 
nary, institution, or other place, or for any other pur- 
pose, shall have the sole right and liberty of printing 
and publishing such lecture; and that if any person 
shall, by taking down the same in shorthand, or other- 
wise in writing, or in any other way obtain or make a 
copy of such lecture, and shall print or lithograph or 
otherwise copy and publish the same, or cause the same 
to be printed, lithographed, or otherwise copied or 
published, without leave of the author thereof, or of 
the person to whom the author has sold or otherwise 
conveyed the same, and every person who knowing 
the same to have been printed or copied and published 
without such consent, shall sell, publish or expose to 
sale, or cause to be sold, published, or exposed to sale 
any such lecture, shall forfeit such printed or other- 
wise copied lecture or parts thereof, together with one 
penny for every sheet thereof which shall be found in 
his custody, either printed, lithographed, or copied, or 
printing, lithographing, or copying, published or ex- 
posed to sale contrary to the true intent and meaning 
of that act; the one moiety thereof to His Majesty, 
his heirs and successors, and the other moiety thereof 
to any person who shallsue for the same. The second 
section provides that any printer or publisher of any 
newspaper who shall without such leave as aforesaid 
print and publish in such newspaper any lecture shall 
be deemed to be a person printing and publishing 
without leave within the provisions of theact, and 
liable to the aforesaid forfeitures and penalties in re- 
spect of such printing and publishing. The third 
section declares that no person allowed for certain fee 
and reward, or otherwise, to attend any lecture de- 
livered at any place, shall bedeemed and taken to be 
licensed or to have leave to print, copy, and publish 
such lectures only because of having leave to attend 
such lecture or lectures. Unfortunately however the 
fourth section excludes from the protection of the act 
all lectures of the delivery of which notice in writing 
shall not have been given two days previously to two 
justices living within five miles of the place of delivery. 
This notice must be given every time such lecture is 
delivered, and therefore the omission, says Mr. Copin- 
ger (the Law of Copyright [2d ed.], p. 56, n.), in any 
one instance to give the requisite notic ewould render 
any person at liberty to obtain a copy, and the lecturer 
would be unable to prevent him publishing. Further, 
those lectures are unprotected by the act which are 
delivered in any university, or public school, or col- 
lege, or on any public foundation, or by any individual 
in virtue of or according te any gift, endowment or 
foundation. 

Nearly twenty years later, in 1854, the House of 
Lords gave judgment in what may perhaps be con- 
sidered the most important case on the entire law of 
copyright. Jefferys v. Boosey, 4H. of L. Cas. 815. The 
judges were summoned, and eleven attended and gave 
their advice. The importance of the case, from the 
present point of view, is as regards the effect of pub- 
lication. The author of a lecture, or of any other 
original composition, retains a right of property in his 
work, which entitles him to prevent its publication by 





others until it has, with his consent, been communi- 
cated to the public. Since Jefferys v. Boosey, it must 
be taken as settled law, that upon such communica- 
tion being made to the public, whether orally or by 
the circulation of written or printed copies of the work, 
the author's right of property ceases to exist. Copy- 
right, which is the exclusive privilege of multiplying 
copies after publication, is the creature of statute, and 
with that Caird v. Syme, was not directly concerned. 
Now the author’s right of property in his unpublished 
work is undoubted, and it has also been settled that he 
may communicate it to others under such limitations 
as will not interfere with the continuance of the right. 

Coming now to more modern days, the case of 
Abernethy v. Hutchinson, ubi sup., and indeed the 
whole question of the publication of lectures, was 
fully discussed by Mr. Justice Kay in Nicols v. Pitman, 
1884, 50 L. T. Rep. N.S. 254; 26 Ch. Div. 374. There 
the plaintiff, an author and a distinguished lecturer 
upon various scientific subjects, delivered at the 
Working Men’s College, Great Ormond street, a lec- 
ture upon ‘‘ The Dog asthe Friend of Man.”’ The ad- 
mission to the room was by tickets issued gratuitously 
by the committee of the college. The defendant was 
present during the delivery of the lecture and took 
notes, nearly verbatim, in shorthand, and then, eighteen 
months afterward, published in shorthand characters 
in a number of his periodical, Zhe Phonographic Lec- 
turer. The plaintiff proved that he had written his 
lecture in 1882, and delivered it for the first time at 
the Working Men’s College; that the MS. was his own 
property, being written and composed entirely by him, 
and was not a compilation, but was based upon and 
contained the results of many years’ personal observa- 
tion, experience and study of the physical and mental 
characteristics of various races of dogs; that all his 
lectures were written with a view at first to oral deliv- 
ery, and ultimately to publication; that he had since 
delivered the same lecture at various placesin the 
country, and that at each place where he had delivered 
it no persons had any right to be present in the room 
except those who were admitted to that privilege by 
himself, or by the committee of the governing body of 
the institution or college at which the lecture was de- 
livered. Atthe Great Ormond Street College, none 
except the holders of tickets have any right to be 
present, and the secretary of the college stated that 
it had always been understood that the privilege of 
attending and hearing the lectures there did not con- 
fer upon the persons who heard them any right to 
print or publish them for their own benefit, but that 
the sole and exclusive right of printing and publishing 
them belonged to the several lecturers by whom they 
were delivered, and that he always considered that 
there was an implied contract between the lecturers 
and the committee on the one hand, and the lecturers 
andthe audience on the other hand, that neither the 
committee nor any of the audience should be at liberty 
to publish the lectures, or any part thereof, without 
the consent of the lecturers. Mr. Justice Kay could 
not regard the publication of the lecture in shorthand 
characters, the key to which might be in the hands of 
any person who chose to buy the paper, as being dif- 
ferent in any material sense from any other mode of 
publication. And he held that where a lecture of this 
kind is delivered to an audience, limited and admit- 
ted by tickets, the understanding between the lecturer 
and the audience is, that whether the lecture has been 
committed to writing beforehand or not, the audience 
are quite at liberty to take the fullest notes they can 
or please for their own personal purposes, but they are 
not at liberty to use them afterward for the purpose 
of publishing the lecture for profit. The defendant 
consented to treat the motion foran injunction as the 
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trial of the action, and accordingly a perpetual injunc- 
tion was granted against him, any inquiry as to profits 
or damage being waived. 

It remains only to notice the general effect of the 
recent decision (June 13, 1887), of the House of Lords 
in Caird v. Syme. The appellant was the well-known 
professor of moral philosophy iu the University of 
Glasgow, and the respondent was a bookseller and 
publisher in Glasgow. Professor Caird delivered cer- 
tain lectures to his class in the course of the winter 
sessions of the university, and Mr. Syme published 
the substance of the iectures. The action was brought 
for the purpose of preventing this publication of the 
lectures being continued. The sheriff-substitute 
granted perpetual injunction as craved, and ordained 
the respondent to deliver up tothe appellant all copies 
of the publications complained of remaining in his 
hands or within his control. By his interlocutor he 
found that *‘ the said books or pamphlets are in sub- 
stance reproductions, more or less correct, of the lec- 
tures in use to be delivered by the pursuer to his class 
of moral philosophy in the University of Glasgow,”’ 
and be further found that ‘such lectures are the prop- 
erty of the pursuer, and that the defender has not 
shown that the pursuer has in any way lost his right 
of property therein, or that he has acquired from the 
pursuer, or in any other lawful way, a right to publish 
or reproduce said lectures.’’ On an appeal to the 
Second Division, the cause, with minutes of debate, 
was ordered to be laid before all the judges of the 
court for their opinion. The result was that of the 
thirteen judges consulted a majority of nine were of 
opinion that the publications in question were sub- 
stantially a reproduction of the professor’s lectures. 
The Second Division however found that the pursuer’s 
legal rights had been in no way infringed. The House 
of Lords reversed the judgment of the Second Division, 
in so far as it was adverse to Professor Caird, and re- 
stored the interlocutor of the sheriff-substitute. In 
effect, Professor Caird was held entitled, notwith- 
standing the delivery of the lectures as part of his 
ordinary course, to restrain the whole world of pub- 
lishers from publishing the lectures without his con- 
sent, on the ground that the delivery of the lectures 
was no publication. It is unfortunate that Lord Fitz- 
gerald could not see his way to concurrence in this 
view. In his eyes it seems that the professor’s reading 
of the lectures was equivalent to publication to the 
public at large.—London Law Times. 


—___>___—_ 


CORRESPONDENCE. 


COMPUTATION OF TIME. 
Editor of the Albany Law Journal: 


In the LAW JouRNAL dated September 10, 1887, re- 
ceived to-day, at page 203, in Cook v. Moore, the court 
quote Cornell v. Moulton, 3 Denio, 42 (it should be 12). 
You will find this language: ‘‘The note was dated 
February 14, 1839, and the action was brought thereon 
February 14, 1845. The statute of limitations in that 
State being six years, the court held that the action 
was barred.’ By turning to that case it will be seen 
that the court held that the action was not barred if 
commenced February 14; but that the majority found 
the action was not commenced until February 15, and 
so was barred. 

The whole tenor of the decision in Cook v. Moore 
seems to be against the conclusion you announce at 
the start. 

Very truly yours, 


Troy, N. Y., September 10, 1887. 


Ww. 








THe SUPREME CourRT VACANCY. 
Editor of the Albany Law Journal: 

It has been assumed as certain that the president 
would nominate Mr. Lamar for the vacancy on the 
bench of the Supreme Court, and there has been but 
little discussion of the fitness of others who have been 
spoken of in connection with the office. 

Mr. Lamar’s ability is so generally recognized, his 
statesmanship has been so fully displayed in the Sen- 
ate, and his rare administrative ability has been sv 
conspicuous in the conduct of the Department of the 
Interior, that it was thought most natural by the gen- 
eral public that Mr. Cleveland should be ready to 
honor him by appointing him to this distinguished 
position. 

The only wonder was, that the president, now about 
to enter uponacontest for asecond term, should be 
willing to make so important a change in his Cabinet. 

It is now said however that Mr. Lamar never de- 
sired the place, and that the president never seriously 
considered the question of his appointment. 

Mr. Lamar’s life has not fitted him for the immedi- 
ate discharge of the duties of this place, and those of 
us who are mere lawyers recall the fact, that while he 
is certainly aman of general learning, who has de- 
voted much study to questions of public law, he has 
been but little connected with the actual administra 
tion of justice, by any extensive practice, in the courts 
of his own State, and is entirely unknown in the 
courts of the United States. 

His great distinction has been won in other fields, 
and it is no disparagement to say of him, that asa 
judge of the Supreme Court of the United States he 
would be unable to sustain his present great reputa- 
tion without excessive labor, for hundreds of ques- 
tions, which to alawyer of extensive practice would 
be comparatively simple, would at first require of him 
a special study. 

The rumor now is that the mention of Mr. Lamar 

yas a ruse to escape the importunity of the friends of 
other lawyers, who might justly aspire to the place, 
but who would probably be deterred by a considera- 
tion of Mr. Lamar’s national reputation and the 
president’s known esteem and admiration for the 
man, from putting them prominently forward against 
him. 

It is known that some of the judges of the Supreme 
Court of the United States have suggested to the 
president that their labors would be greatly relieved, 
by having one trained civilian on the bench, as the 
civil law has a wider range of development than any 
other system, and the large class of cases from the 
chief city of the south, all of which must be governed 
by that Jaw, require a special knowledge of the sys- 
tem for their proper decision. 

Justice Woods, by presiding for a long time as Cir- 
cuit judge in that Circuit, had acquired this special 
knowledge to a great extent. 

It is whispered that the president has determined 
not only to make the appointment from that Circuit, 
but to appointa civilian from Louisiana trained by 
long practice in that system. 

If in making this appointment from Louisiana he 
will take care to secure a lawyer fresh from a large 
and successful practice, and thus familiar with all the 
adjudged cases, of settled habits, of laborious research, 
accomplished in the common law as well as in the 
civil law system, who is known to the profession and 
public as a leader of the Louisiana bar, he will give to 
the country but another instance of the sagacity 
which has been exhibited in most of his appoint- 
ments. 

LAWYER. 

PHILADELPHIA, September 10, 1887. 
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days, excepting Sundays, such offices shall be 
kept open for the transaction of business.”” This 
writer interprets ‘‘ offices” as including courts, 
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in the sense of ‘* public functions or employments.” 
This is strained. If the Legislature had meant 





CURRENT TOPICS. 


AY esteemed correspondent tries in vain to worry 


courts they would surely have said so. The lan- 
guage clearly indicates that they meant only pub- 
lic buildings or rooms in the ordinary sense. No 
, | reasonable human being ever spoke of a court-room 


us into a controversy about Henry George’s as a public office. 


theories. He is so obliging as to furnish us with 
five foolscap pages of explanation and defense of 
the said theories, of which we knew something be- 
fore. He seems to take offense at our characteriza- 
tion of those theories as ‘‘ pernicious and detesta- 
ble,” and says: ‘‘I must say this does not sound 
like you at all; indeed it bears internal evidence of 
not being your voice. Is it that of the office cat or 
of J. Bleecker Miller himself?” We hope our cor- 
respondent does not believe us capable of allowing 


any man to review his own book in this journal. 
We should suppose that the article in question 
‘bears internal evidence ” that it was not written 
by Mr. Miller; he would have spoken better of the 
work. If our correspondent really thinks it ‘is 
the cat,” he should ‘‘silent be.” These columns 
are not a fit place for prolonged discussions of 
political theories. If our correspondent is curious, 
as he professes, to hear ‘‘ our voice” on this topic, 
we will refer him to our review of Mr. Clark’s 
‘*Man’s Birthright,’’31 Aus. Law Jour. 279. But 
we will add now that we believe that the true test 
of these theories is in the veductio ad absurdum ; the 
only men who yearn to ‘‘divy up” the land are 
those who have not any, and are not apt to have 
any. Those who have it do not propose to part 
with it without a guid pro quo, and we do not see 
how the landless are going to compel them. If our 
correspondent thinks our adjectives too strong, we 
must say that we deem them as fitting as if applied 
to the Koran, or Rousseau, or Bob Ingersoll. But 
enough, 


In the columns of the Norwich Telegraph we are 
furnished with an elaborate argument by G. W. M., 
to show that under the new Half-Holiday Act the 
courts may not lawfully do business on Saturday 
afternoon. It seems that Judge Gilbert recently 
adjourned court on Saturday noon. We are not in- 
formed whether he did so because he held this 
writer’s views, or because hke “ Bunthorne” in 
“Patience,” he thought himself entitled to a half 
holiday. No court however, unless it may be 
Judge Gilbert, has adopted this view; the contrary 
has been repeatedly and explicitly ruled; and the 
argument to sustain the new view seems to us en- 
tirely baseless. The statute reads: ‘* And the days 
and half days aforesaid shall be considered as the 
first day of the week commonly called Sunday, 
and as public holidays or half holidays, for all pur- 
poses whatsoever as regards the transaction of busi- 
hess in the public offices of this State or coun- 





The Central Law Journal, in speaking of the 
Sharp trial, and quoting our remarks on it, disap- 
proves the law allowing prisoners to be witnesses 
for themselves, saying: ‘*‘ We commend this view of 
the Sharp case to the ALBANY Law JouRNAL and 
to all others who approve the very absurd law 
which puts every person accused of crime to the 
election to testify as a witness, under the penalty 
of being regarded as guilty if he does not, and per- 
jured if he does. Sympathy with the under dog in 
a fight is certainly a magnanimous sentiment, but 
there may be some doubt whether it is strictly ap- 
plicable in the case under consideration, but there 
is a rule equally venerable and worthy of all accep- 
tation which is singularly appropriate, and that is, 
‘a fair field and no favor.’” In our opinion, the 
object of criminal trials is to elicit the truth. This 
is the object of the statute in question. It is not 
to help prisoners to get clear, nor to help the peo- 
ple to convict them, but to find out the truth. It 
never hurt an innocent man. It may have hurt 
guilty men, and if so, either by force of their testi- 
fying or refusing to testify, we say it is all right. 
Although the law in tenderness has enacted that 
the omission shall not be prejudicial, yet as human 
1ature is constituted it is a vain enactment. No in- 
nocent man will, unless badly advised, refuse to say 
under oath, *‘I am innocent.” In a doubtful or bal- 
anced case the omission will probably prejudice the 
prisoner, but in a case like Sharp’s, where there is 
really no evidence whatever against him, it ought 
not to do so, and the judge ought to see that it 
does not, by directing an acquittal. 


One of the most efficient means for the elimina- 
tion of crime is found in reformatories, of which 
our State has several which have produced excel- 
lent results. This subject is brought freshly to our 
attention by a report by Josephine Shaw Lovell to 
the State Board of Charities, on the work-house on 
Blackwell's Island, which discloses a shocking state 
of things. In one of the opening sentences the 
writer points out the vices and defects of: this insti- 
tution as ‘‘evils inseparable from the massing of 
offenders of almost every age and every degree of 
vicious degradation, in a building where classifica- 
tion is a physical impossibility, and under officers 
so few in number that even a pretense of discipline 
is a farce.” The capacity of the buildings is 1,250, 
including the hospitals. Frequently from 1,500 to 





ties of this State. On all other days or half 
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1,600 are crowded into these quarters. ‘‘ These 
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figures mean that from 100 to 400 men and women 
constantly sleep on the floor rolled up in blankets, 
and that each cell on the woman's side has six oc- 
cupants,”’ intended for four. ‘*To control these 
hundreds of men and women there are 35 paid offi- 
cers.” Fifty-two of the prisoners are invested with 
some degree of control of the others. ‘* Among 
the 1,200 or more women and girls of the work- 
house can be found all classes of vice and misery; 
drunken, discouraged wives; wives, the victims of 
family troubles; the unfortunate; the improvident; 
some who are unable to work through failing health ; 
the unwary; the wayward; the indolent; the dis- 
charged convict; the old, hardened, drunken pros- 
titute, and the young and bold prostitute; these 
last two classes form two-thirds of the entire num- 
ber of the daily census, many of the older ones 
boasting of having come to the island for 18 or 
20 years. under my 
observation of those whose first experience in the 
work-house was their first introduction to a prosti- 
tute life.” The matron of the 
that it has been ‘from the first day of opening, and 
is now, but a place to recruit and a vantage ground 
for a perfect dissolute life.” And again: **The 
daily changing element, the ten-day women, keep 


Lamentable instances came 


vork-house says 


the links of information unbroken between it and 
And further: 
“The evils of the work-house, as IT feund them, 
most 


the haunts of vice in the city.” 


insubordination of the 
lewd 
Among these women there is absolute freedom of 


were uncleanliness, 


glaring aspect, swearing and language.” 
intereourse, and even their direct personal commu 
nication with the outside world is unbroken.  Let- 
ters are written and received by them without the 
oversight of any officer. The results of this admin- 
istration for evil must be incalculable, So far from 
being a deterrent, this work-house must be a posi- 
tive fertile nursery of crime. Indeed, we suspect 
that the moral condition of our jails all over the 
State, in spite of the periodical white-washing re- 
ports of the grand jury — dined and wined by the 
sheriff —is deplorably bad and infectious, as the 
physical condition is frequently filthy and unhealth- 
ful. Our State is rich enough to have decent jails 
and work-houses. A little less elaborate stone 
carving in-our Capitol, and a little more discipline, 
cleanliness and decency in those places of contine- 
ment would be more to her credit. We cannot ex- 
pect the sick community to get 
medicines which we administer simply inflame the 


disease. 


well when the 


We have received the opinion of Mr. Justice 
Field, and the opinions of Judges Sawyer and 
Sabin of the United States Circuit Court for Cali- 
fornia, in the matter of the application of the 
Pacitic Railroad Company for an order to compel 
Governor Stanford to answer certain interrogato- 
ries upon a congressional commission of inquiry. 
This is a very important subject, and is treated at 
great length in these able opinions. The points of 


Mr. Justice Field’s opinion are the «following: 





———, 


1. The Pacific Railway Commission is not a judicial 
body, and possesses no judicial powers under the 
act of Congress of March 3, 1887, creating it, and 
can determine no nghts of the government or of 
the corporation whose affairs 1t is appointed to in. 
vestigate. 2. Congress cannot compel the produe- 
tion of private books and papers of citizens for its 
inspection, except in the course of judicial proceed. 
ings, or in suits instituted for that purpose, and 
then only upon averments that its rights in some 
evidence therein contained, 
3. The courts are open in the United States as to 
private parties to secure protection for their legal 
rights and interests, by regular proceedings. 4, Con- 


way depend upon 


ress cannot empower a commission to investigate 
1e private affairs, books and papers of the officers 
and employees of corporations indebted to the gov- 


tl 


ernment, as to their relations to other companies 
with which such corporations have had dealings, 
except so far as such officers and employces are 
willing to submit the same for inspection; and the 
investigation of the Pacific Railway Commission 
into the affairs of officers and employces of 

Pacific Railway Companies under the act of March 
3, 1887, is limited to that extent. 5. The United 
States have no interest in expenditures of the Cen- 
tral Pacific Railroad Company under vouchers which 
have not been charged against the government in 
the accounts between them; and the Pacific Rail- 
way Commission under the act of 
March 3, 1887, has no 


expenditures against the will of the company and 


Congress of 
power to investigate such 
its officers. 6. The judicial power of the United 
* controversies” 
enumerated in article TIT, Consti- 
the eleventh amendment, 


States is limited to ‘‘ cases” and 
section 1, of the 
tution, as modified by 
and to petitions on habeas corpus, and cannot be ex- 
tended by such ‘* cases” and 
‘* controversies”? are mennt 
brought for determination by regular judicial pro- 
7. The ju- 
dicial department is independent of the legislative 
in the Federal government, and Congress cannot 
make the courts its instruments in conductiug mere 
The power of United 


Congress; and by 
the claims of litigants 


ceedings established by law or custom. 


legislative investigations. 8. 
States courts to authorize the taking of depositions 
on letters rogatory from courts of forcign jurisdic- 
tions exists by international comity; but no comity 
of any kind ean be invoked by a mere investigating 
. Ile cites and 
S. 616; En- 
hi Ibourn 


committee appointed by Congress. 
relies on Boyd v. United States, 116 U. 
tick v. Carrington, 19 Howell St. Tr. 1029; 
v. Tho npson, 113 U. S. 168: Oshorn v. United States, 
9 Wheat. 819; Zuyburn’s case, 2 Dall. 409. 


—_———_——_@——_—_—_—— 


NOTES OF CASES. 


N Paul v. Travellers’ Ins. Co., 45 Hun, 318, the 
action was on an accident insurance policy, 
which covered injury and death ‘through external, 
violent and accidental means,” and excepted bodily 
injuries ‘of which there shall be no external and 
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visible sign upon the body,” and death ‘‘by the 
taking of poison, contact with poisonous substances, 
or inhaling of gas, or by any surgical operation or 
medical treatment.” Held to cover a death by the 
accidental inhaling of escaping illuminating gas in 
Boardman, J., said: ‘* Was the death of in- 
testate caused by or through ‘external, violent 
and accidental means,’ ” within the language of the 
policy? That it was accidental is found by the 
judge. But for the case of Mill v. Hartford Acei- 
dent Ins. Co., 22 Hun, 187, we should say the death 
was due to external and violent means as clearly 
as drowning or poison introduced into the system. 
The cause of the death came from the outside as 
surely as would a fatal rifle ball or water in case of 
drowning. The escape of gas into the room was 
violent in the same sense that would be the flow of 
water into a wrecked vessel. In either case the 
external means constitute the cause which pro- 
duces death. It is a violent death, produced by 
an external power, not natural. Some poisons, 
such as opium or chloral, produce no violent action 
upon the human system. The man who descends 
into a well of carbonic acid gas is killed with no 
greater violence perhaps than was the intestate. 
Yet in all these cases the result would be called a 
violent death. Was there no external and visible 
sign upon the body of the insured of any bodily in- 


sleep. 


jury, and if so is that language in the policy appli- 
cable in case of death or only to injuries through 
which weekly allowances are asked? It would 
seem as though the dead body was an external and 
visible sign of an injury which must have caused 
the death. The injury may have been due to acci- 
dent or disease, but the visible and recognized evi- 
@ that 
ens of 


dence is present in the corpse. But waivi 
view, we think the external and 
bodily injury need exist only in cases of 
which do not result in death. Where the 
claims loss of time by reason of injuries, there must 


njuries 


n 
visible si 
j 
i 


nsured 


besome external and visible sign upon his body 
forthe purpose of avoiding the false and fraudu- 
lent claims which might otherwise readily be im- 
posed on the company by dishonest men. But no 
such protection is required in case of death. That 
cannot be successfully feigned to accomplish a dis- 
honest purpose. The reading of the policy shows 
two grounds upon which claims may be founded, 
the one injuries not resulting in death, for which 
there is a weekly allowance by way of compensa- 
tion, if upon the body there are external and visi- 
ble signs of the injury, and the other is the case of 
death, ‘occasioned by bodily injuries received as 
aforesaid ;’ that is, ‘through external, violent and 
ecidental means,’ This language is not qualified 
by the proviso afterward contained in the policy, 
that ‘this insurance shall not extend to any bodily 
injury of which there shall be no external and visi- 
ble sign upon the body of the insured.’ That pro- 
‘so relates to injuries not producing death, and 
hot to death from injuries. Mallory v. Travellers’ 
Ins. Co., 47 N. Y. 52. We also think that the 


Words ‘inhaling of gas,’ among !the various provi- 





sions exempting defendant from liability, were 
used to designate those common uses of gas in den- 
tistry, surgery, etc. The connection in which the 
words are used gives the same impression. The 
insurance shall not extend to a death caused ‘ by 
the taking of poison, contact with poisonous sub- 
stances, or inhaling of gas, or by any surgical oper- 
ation or medical treatment,’ etc. Evidently an ex- 
emption from death caused by a surgical operation 
was not broad enough to include the use of anws- 
thetics preparatory to the operation. It contem- 
plated a voluntary and intelligent act by the as- 
sured, not an involuntary and unconscious act. It 
is difficult to distinguish the case under considera- 
tion from Jill v. Hartford Ins. Co., supra. But the 
interpretation there given was by a divided court, 
and was, as it seems to us, so literal as to lose sight 
of the purpose and intent of the parties. The lan- 
guage used is capable of the construction given, 
but it leads to consequences which we cannot think 
were within the meaning of the parties to the con- 
tract. It does not seem possible that a death, 
caused, as was the present, was not intended to be 
covered by this policy. A death by choking would 
leave no external or visible sign upon the body; 
neither would suffocation by gases in a burning 
building, or drowning, or charcoal fumes, or poison 
feloniously administered or taken by accident. If 
deaths caused by such means were not covered by 
this policy it was a delusion andasnare. If the 
language of the policy is capable of two construc- 
tions that most favorable to the insured should be 
adopted. It will not do to sacrifice the substance 
of the contract to the letter if such a result can be 
reasonably avoided. ‘Conditions and provisos in 
policies of insurance are to be construed strictly 
against the underwriters as they tend to narrow the 
range, and limit the force of the principal obliga- 
tion.’ Iloffman v. Attna Ins. Co., 32 N. Y. 405. A 
provision of a policy of fire insurance, forfeiting it 
if the property becomes in any way incumbered 
without the consent of the company written on the 
policy, does not include or refer to incumbrances 
by judgment or by operation of law in invitum, al- 
though such incumbrances are within the letter of 
the contract of insurance. Baley v. Homestead Ins. 
Co., 80 N. Y. 21. Nor will a condition of a life 
policy avoiding it if the insured ‘died by his own 
hand or act, voluntarily or otherwise ’ exempt a 
company from liability in case of a purely acci- 
dental death caused by poison taken by the assured 
through mistake or ignorance. Penfold v. Univer- 
sul Ins. Co, 85 N. Y. 317. Yet the strict literal 
reading of the words used would include such a 
case. To the same effect are Colt v. Phanix Fire 
Ins. Co., 54 N. Y. 595, and Dilleber v. Home Life 
Ins, Co., 69 id. 256. The cases sustaining this view 
are numerous, and the principle will not be contro- 
verted.” This decision seems wrong to us on the 
point of ‘‘inhaling of gas.” We cannot see that 
this phrase is limited to the administration of gas 
in surgical operations. 
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In Bailey v. Bailey, 45 Hun, 283, it was held that 
one marrying in good faith after having recovered 
a judgment of divorce is not guilty of adultery, al- 
though the judgment was subsequently reversed on 
appeal. Pratt, J., sad: ‘‘It is now argued in be- 
half of the defendant that the reversal of the first 
judgment left the parties in precisely the same le- 
gal situation, and all their acts subject to precisely 
the same legal consequences as if it had never been 
entered at all. The first part of the proposition may 
be conceded, but we are unable to assent to the latter 
part of it. The court certainly had full and com- 
plete jurisdiction over the parties and the subject- 
matter of the action, and there is not the slightest 
suggestion of any wrong by the plaintiff in obtain- 
ing the judgment. The case of MeGiffert v. Me- 
Gifert, 31 Barb. 69, and Vischer v. Vischer, 12 id. 
640, and others which we may incidentally note 
hereafter, are therefore distinguishable from this 
one on this plain ground. There was therefore a 
just and lawful judgment, which in form at least 
annulled this marriage and bound the parties so 
long as it remained unreversed. It was apparently 
the voice of the law permitting the plaintiff to 
marry again, Remarriages by plaintiffs who have 
been lawfully divorced are encouraged quite as 
much as original marriages between unmarried per- 
sons. This judgment was therefore apparently an 
invitation to plaintiff to seek a new marriage rela- 
tion. Although erroneous, it went into full force 
and effect on February 5, 1886, and thus remained 
during the whole period of plaintiff's cohabitation 
under the second marriage. In other words, while 
this cohabitation was going on, this judgment was 
a complete estoppel upon every person interested in 
the matter from alleging that it was adulterous. 
No lip could be open to challenge either its moral- 
ity or legality. And the question then recurs, did 
the reversal of this judgment in any respect affect 
the legal or moral character of this cohabitation? 
In other words, can the law, in one breath, invite 
an act, and in the next condemn it as illegal and 
immoral, simply because one of its ministers has 
made a mistake? It should be observed that the 
precise point under consideration is the moral and 
legal character of this cohabitation, and that the 
force and effect of the reversal upon the legal status 
of these parties as husband and wife has no place 
in the discussion. Of course they were man and 
wife, and had never ceased to be, for the reason 
that the law ignores the erroneous judgment upon 
existing rights so soon as it is blotted out. But 
not so of the cohabitation under the erroneous 
judgment. That did her no wrong in a legal sense, 
for the reason that it was an act lawfully done un- 
der existing authority of law. In the first place 
the element of voluntary immorality is utterly want- 
ing, just as in cases of complete rape, * * * or 
where the act is accomplished by fraud, * * * 
or while one of the parties is insane. 2 Wait’s Ac- 


tions and Defenses, 559, citing the cases. The es- 
sence of the act is its voluntary immorality. It is 
not immoral, for the reason that it is done in good 
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faith and in obedience to the invitation extende 
by the law itself. To hold otherwise would bet 
permit the law itself to perpetrate a fraud upon the 
party who thus cohabited in reliance upon its yp 
resentation. Such cohabitation, where the partis 
are fully justified in believing in the innocence ang 
legality of the act, is quite as clearly an hones 
mistake of fact, as where a woman submits to the 
embrace of a man honestly believing him to be he 
husband. Supra. In the next place all the anal. 
gies of the law relating to private rights, and the 
cases, seem to us to sustain the view which we haye 
expressed. If this judgment had been for asumof 
money, the plaintiff might lawfully have taken de 
fendant’s property in satisfaction, unless the pro. 
ceedings were stayed pending the appeal, and the 
act of taking and holding would not have consti- 
tuted a wrong in any legal sense of the term. Lang. 
ley v. Warner, 3 Comst. 327; Simpson v. Hornbeck, 
3 Lans. 53. * * * The same results are appar. 
ent if the subject is examined from the standpoint 
of public rights, for it would scarcely be contended 
that this plaintiff could be convicted of bigamy 
upon his second marriage solemnized while this 
first judgment was in force. We have not over- 
looked the cases which apparently seem to beara 
close analogy, in which such intercourse is spoken 























of in general terms as adulterous. Comstock y, 
Adams, 23 Kans. 514; 2 Bish. Marr. and Div, 
758, T58a; Crouch v. Crouch, 830 Wis. 667; Warnery, 
Warner, 11 Kans. 121; A/len v. Me Clelland, 12 Penn. 
St. 328. But they, like the MeGiffert v. Vischer 
cases, supra, have more apparent than real bearing, 
because the judgments were either void for want of 
jurisdiction, or the results of frauds perpetrated 
upon the court by the parties who sought protec- 
tion under them. This case proceeds on the theory 
of good faith; and it is not met by the suggestion 
that plaintiff's second marriage was within the time 
for an appeal. This first judgment took effect on 
its entry, and was then operative to protect this 
plaintiff from a charge of adulterous intercourse. 
To hold otherwise would be to say that a judgment 
for divorce, unlike any other, did not take effect 
until thirty days after its entry, and not then or for 
an indefinite period thereafter, if appeals were taken 
in due time. Of course the plaintiff and_his see- 
ond wife ran the risk of the reversal of the first 
judgment, and that risk involved the validity of 
their marriage, and perhaps the legitimacy of the 
children begotten of it, if any; but it seems an ab 
surdity to say that this defendant, who during the 
whole period of this cohabitation was estopped 
from asserting that. it was otherwise than innocent 
and lawful, could, after the reversal, be heard to 
say that it was adulterous and unlawful. The acts 
which plaintiff performed were not wrongs against 
this defendant at the time when they were done. 
They were done in reliance upon, and in a certain 
sense, under legal sanction. Their legal character 
did not change with the reversal of the judgment. 
There is nothing, ex aquo et bono, bearing any anal- 
ogy to restitution, which could be effected by the 
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reversal. Everything of that nature is accom- 

lished by her restoration to the married state, in 
which the reversal placed her. One might with 
equal propriety insist that a new judgment in an- 
other action obtained upon the first judgment as 
evidence of a right or incident of a right of recov- 
ery, was pro facto annulled by the reversal of the 
first judgment. This illustration will alone suffice to 
show that the general proposition, that the reversal 
operates to obliterate the judgment for all pur- 
poses, is too broad, and is not of universal applica- 
tion. It operates upon the status quo at the time it 
jsentered, but does not give any new rights except 
those to which the idea of restitution may be legiti- 
mately applied. Even that right relates only to the 
status quo. If one must wait for the expiration of 
the time for an appeal in such a case, why must he 
not also wait until the possibility of a new trial for 
newly discovered evidence shall have passed by the 
death of contemporary witnesses? The fact that a 
reversal might defeat a second marriage, and possi- 
bly bastardize children, is not to the point. That 
result happens in consequence of the fact that two 
marriage states for a single person cannot lawfully 
exist at the same time, and the latter must yield to 
the former from the necessity of the case. But that 
isnot true of the character of cohabitation in reli- 
ance on such a judgment as this, because the physi- 
cal act constituting the intercourse may happen 
even during a state of unqualified marriage without 
being adulterous, in the eye of the law.” 


ee 


JOINT DEBTORS. 
IT. 

Thas been repeatedly held that the fact that the 

joint debtors lived in different jurisdictions is no 
answer to the plea of judgment against one. Candee 
v. Clark, 2 Mich. 255; Bonesteel v. Todd, 9 id. 361; Ma- 
wnv. Eldred, 6 Wall. 251; Downey v. F. & M. Bank, 
BS. & R. 288. 

In Candee vy. Clark the action was brought on a 
promissory note signed by Clark & Brown; the defense 
wags a judgment upon the notein Ohio against Brown, 
adit was admitted that at the time of the com- 
mencement of the suit in Ohio, Clark was acitizen of 
Michigan. The court held that the judgment was a 
bar. 


In Bonesteel v. Todd, 9 Mich. 371, the action was 


wainst Todd and Jacox as joint debtors. Todd 
jleaded former judgment in New York against him- 
elfand Jacox, jointly rendered, upon personal ser- 
tiee on Jacox alone, under the joint debtors act of 
New York. While the court held the judgment no 
lar, it based its decision entirely upon the joint debt- 
osact, and expressly decided that at common law the 
judgment would have constituted a bar. 
Tt will be noticed that in this case the joint debtors 
livedin different jurisdictions at the time the action 
‘which judgment was rendered was commenced. 

In Mason vy. Eldred, 6 Wall. 231, one Anson Eldred 
"8 served and defended. He pleaded former judg- 
tent against all the defendants, but rendered upon 
Ktsonal service on Elisha Eldred only, in the State of 
Michigan. While the court, as in Bonesteel v. Todd, 

dthe former judgment no bar because of the joint 
kbtors act of Michigan, where the judgment was ren- 





dered, it expressly held that but for the joint debtors 
act the judgment would have been a bar. 

The court say: ‘If therefore the common law were 
to govern the decision in this case, we should feel 
obliged, notwithstanding Shehy v. Mandeville, to hold 
that the promissory note was merged in the judgment 
of the court in Michigan, and that judgment would be 
a bar to the present action.”’ 

In this case also the joint debtors lived in different 
jurisdictions at the time of the commencement of 
the action in which was rendered the judgment 
pleaded in bar, which the court held would have con- 
stituted a defense at common law. 

The fact that in these last two cases the judgment 
was rendered in form against all the defendants does 
not affect the principle, because it could not be urged 
that the judgment was a bar as to the defendants not 
served, because rendered in form against them for the 
reason that such a judgment isa nullity to such de- 
fendants. 

The defendants not served could not plead the for- 
mer judgment in bar, on the ground that they could 
not be sued again for the same debt, for no judgment 
binding in any other jurisdiction had been rendered 
against them. The case then stood as though judg- 
ment bad been rendered in form against only one of 
the joint debtors. That the judgment is a nullity as 
to the other defendants in every other jurisdiction, see 
D Archy v. Ketchum, 11 How. 165; Mason v. Eldred, 
6 Wall. 231; Hall v. Lanning, 91 U. 8. 160. 

The case of Downey v. F. & M. Bank is most conelu- 
sive on this point. The court there held that where 
an action is commenced on ajoint and several bond, 
and only one defendant taken, and the process re- 
turned as to the other not served, the judgment ren- 
dered against one served is a complete bar to an ac- 
tion against the other, no matter where he may be. 

By commencing suit against both, the creditor had 
elected to treat the joint and several obligation as 
joint only, and from that time the common law gov- 
erning joint contracts applied tothe case. The court 
said: “In England, where one is not taken, the plain- 
tiff must proceed to outlawry against him before he 
can go on against one who was taken. But having 
obtained judgment against the one who was taken, he 
never after can havea separate judgment against the 
other on the same bond. In the present case, after 
the joint action brought by the plaintiff, the bond is to 
be taken as joint only, and can never after be pro- 
ceeded on as a several obligation. The judgment be- 
ing obtained against one of the obligors, the bond was 
merged as to him, and if he afterward be sued on the 
bond he may plead a merger in bar. So if an ac- 
tion is brought against the other obligor, he may 
plead that by the judgment against his co-obligor the 
bond was extinguished, and being extinguished as one 
of the joint obligors, it is extinguished as to both.” 

It is thus apparent that at common law the fact that 
one of the joint debtors could not be found did not 
alter the effect of the judgment against those who 
could be found as a bar to an action against the debtor 
who could not be served. 

In spite of the rigor of the rule, the Pennsylvania 
Supreme Court admitted it to be its duty to admin- 
ister the law as it was, and not attempt by judicial 
legislation to alter it, and render a decision, as has 
been done in the cases we have reviewed, having no 
foundation whatever in principle. 

The court said: ‘‘It is much to be wished that the 
Legislature would afford a remedy in a case which 
loudly calls for it. It is unjust and unreasonable that 
one of the obligors should be exempt from payment 
when the obligee has done all in his power to bring 
him to justice. Having no process of outlawry, weare 
in a worse situation than they are in England, for 
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there the plaintiff may proceed to ontlawry against 
the defendant, who may not be taken, and if he has 
any effects, the king, to whom the forfeiture accrues, 
always permits the plaintiff to obtain satisfaction 
from those assets; but with us the plaintiff is abso- 
lutely without remedy. The court felt a strong in- 
clination to assist the plaintiff in this case, but upon 
looking well into it the law was found to be too strong 
against them.”’ 

That the creditor could not proceed against a joint 
debtor taken until he had outlawed the one who 
could not be found was well settled. Oukley v. As- 
pinwall, 4 N. ¥.514; Downey v. F. & M. Bank, 138. & 
R. 288; 3 Bl. Com. (Chit.) 284, and note and cases 
cited; Robertson v. Smith, 9 Am. Dec. 227; Curman v. 
Townsend, 6 Wend. 206. 

The courts have uniformly held, in construing vari- 
ous joint debtor acts which have been passed in differ- 
ent States, that they were enacted with two distinct 
purposes: First, to save the expense and delay of pro- 
ceeding to outlawry against the absent defendant; 
second, to prevent the former judgment from operat- 
ing as a bar to an action in which the absent defend- 
aut could be served. See cases last cited, and Hall v. 
Lanning, 91 U. 8. 160; Blackburn v. Sweet, 38 Wis. 
582. 

The matter is clearly and tersely expressed by the 
chancellor in Carman v. Townsend, where he said: 
“ The Legislature unquestionably had no other object 
in view than to save useless expense, and at the same 
time to protect the rights of the absent defendant in 
that suit without discharging his liability to the plain- 
tiff in an action on the judgment.” The last clause of 
this sentence shows clearly that judgment after pro- 
ceeding to outlawry has always been held to consti- 
tute a bar forever to all claims against such absent 
joint debtor, who has been outlawed. Where proceed- 
ings are taken under the joint debtors act, the judg- 
ment does not forma bar to another action on the 
same claim. Mason v. Eldred, 6 Wall. 231; Bonesteel 
v. Todd, 9 Mich. 379; Oakley v. Aspinwall, 4. N.Y. 513; 
Holcomb v. Tift, 54 Mich. 647. 

These cases of course necessary proceed upon the 
theory that the former judgment constitutes no bar 
to a second action against allthe joint debtors, and of 
course against those who were personally served in 
the former case, and this has been held the true inter- 
pretation of such statutes. Lane v. Saulter, 51 N. Y. 
1; Deen v. Eldridge, 29 How. Pr. 218; Bonesteel v. Todd, 
9 Mich. 371, where the court say: *“‘ But no one has 
ever doubted the continued liability of all parties.” 

But in Eldred v. Michigan Ins. Bank, 17 Wall. 545, 
the court held that the judgment rendered in an ac- 
tion under the joint debtors act of Michigan was a 
bar to an action against the joint debtors in an action 
in the Supreme Court for the Eastern District of Wis- 
consin as to the defendant who was personally served 
in the action in Michigan. The court, referring to 
the Supreme Court decision, say: “*In the case of 
Mason v. Eldred, 6 Wall. 231, the court announced its 
adherence to the general doctrine that when a judg- 
ment was recovered on a promissory note in the court 
of competent jurisdiction, the original cause of action 
was merged in the judgment, and such a judgment 
wus a bar to any future action on the note, but that 
by the statute law of Michigan this effect was not 
given to the judgment as to parties to the note who 
were not served in the first suit nor had personally ap- 
peared. * * * Weare of opinion that the record of 
the suit in Michigan shows a valid personalejudgment 
against Anson Eldred, and that that judgment was a 
bar to a recovery in the present suit.” 

This decision is utterly at war with principle and 
the former decision of the court in Mason v. Eldred, 
because if the judgment in Michigan against Anson 
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Eldred,was as was held, a bar to asubsequent action go 
far as he was concerned in Wisconsin, then the decision 
of the court in Mason v. Eldred could not have been 
sound, for the contract being joint, the plaintiff must 
establish a joint subsisting contract, binding on all 
the defendants, and this would uot be true as to An- 
son Eldred if the former judgment was a bar to an. 
other action so far ashe was concerned. 

The other joint defendants had aright to insist that 
the judgment be rendered against Anson Eldred as 
well as against themselves. In no other event could 
they beheld liable. If the claim was merged as to 
one, so was it merged as tothe other joint debtors; 
but Mason v. Eldred was undoubtedly correctly de 
cided. The inevitable conclusion is that Eldred y. 
Michigan Ins. Bank has nothing but the arbitrary 
power of the court tostand upon. But it is well set. 
tled that whenever the creditor avails himself of the 
joint debtors act inanswer to the defense that the 
former judgment is a bar, be must proceed under the 
joint debtors act, and must make all of the joint 
debtors parties to theaction in which the first judg. 
ment is rendered, and take his judgment in form 
against all, although the process is served on only one 
orapart. This is necessarily held in the case of Rob- 
ertson v. Smith, 9 Am. Dec. 227, decided by the New 
York Supreme Court in 1821. It appears from that 
case, and it was the fact at the time the judgment set 
up in that easeas a bar was rendered, the joint debtors 
act was in force in that State, and had been for nearly 
twenty vears, it having been passed in 1801, but the 
court held that the judgment against two of four 
joint debtors, was a bar to a subsequent actioh against 
all, the first action not having been instituted under 
the joint debtors act in form against all. 

In Mervin vv. Krumball, 25 Wend. 293, the court ex- 
pressly recognized the principle, that unless the for- 
mer action is against all of the defendants under the 
joint debtors act, the judgment will constitute a bar. 
Referring to Robertson v. Smith, Bronson, J., says: 
“The judgment in the first suit was held to be an ex- 
tinguishment or merger of the original promises, so 
that a second action could not be maintained upon 
them. But the first suit was not brought under the 
joint debtors act. The plaintiff only named in the 
process and subsequent proceedings the two defend- 
ants against whom judgment was recovered without 
impleading the two others, who were afterward sued. 
But here Mervin as well as Goldsmith was named in 
the process and subsequent proceedings.” 

In all cases where former judgment has been held 
no bar, the creditor proceeded strictly under the joint 
debtors, act, making all parties, and taking judgment 
against all, and judgment cannot be taken in form 
against all unless there is evidence that effort was 
made to serve the one not served. Blackburn v. Swett, 
388 Wis. 582; Proctor v. Lewis, 15 N. W. Rep. 495. 

In Candee v. Smith, 93 N. Y. 349, judgment was 
taken against one of two joint debtors, but the ered 
itors did not proceed under tke joint debtors act, 
which had been in force there for years, and the court 
held the judgment a bar as to the other joint debtor. 

In Thompson v. Emmert, 15 Ml. 415, the former judg- 
ment was held a bar, although the defendant pleading 
it was not inthe jurisdiction when the other action 
was commenced, and he was made a party to the 
other action, and an attorney appeared for him, but 
without authority. Here is a case where the creditor 
endeavored to proceed against a non-resident debtor, 
and had every reason to believe that he had volun- 
tarily appeared in the action by an attorney. Never- 
theless the judgment against the other was held a bat. 

In Sloo v. Lea, 18 Ohio St. 279, the action was com- 
menced in Illinois against both joint debtors, but on 
appeal was reversed as to one. The Supreme Court of 
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Ohio held that the Illinois judgment was a bar to an 
action against the other debtor, as to whom that judg- 
ment had beeu reversed. 

The judgment as to the other debtor served is con- 
elusive in all other jurisdictions. Renand v. Abbott, 
6 Sup. Ct. Rep. 1194. 

In California it has been intimated that in case of 
proceed ing under the joint debtor act, theonly rem- 
edy is that provided by the statute (Tay v. Hawley, 3 
Cal. 4), that no action on the claim can be main- 
tained. There is considerable force in the reasoning 
of the court. Referring to the proceedings by which 
the defendant not served might be bound by the judg- 
ment, the court said: ‘‘ These proceedings furnish, in 
our opinion, the conclusive mode by which he can be 
bound by the judgment, and they necessarily imply 
that be has not already been bound by it. Were it 
not forthe statute, no action could be maintained 
against him on the contract, for the reason that it 
would become merged in the first jadgment, and the 
merger is restrained only for the purpose and extent 
of enabling the proceedings to be had as provided in 
the statute.’’ But the other cases are against this 
view, and the authorities agree that the action must 
be, not upon the judgment, for the defendant not 
served is not bound by it, but upon the original claim. 


Hloleomb v. Tift, 54 Mich. GA7 : Bonesteel vy. Todd, 9 id. 
371; Oukley v. Aspiniall, 4 N. Y. 514; 8. C., 13. id. 
500 


The theory upon which the judgment is a merger as 
to the defendant not served, is as we have seen, that 
it merges the cause of action as to the defendant 
served, und the other defendant cannot be sued alone. 
That the judgment of the State court has the same ef- 
fect to merge the claim in any other State or Terri- 
tory, aud in the Federal courts, that it has in the 
State in which itis rendered, is sustained by all the 
15 La. Ann. 35; Schuler 


Bank, 17 Wall. 545; 
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authorities. Jones v. Jamis 

y. Israel, 120 U. S. 506; Eldred v. 

Bank: v. Wheeler, 28 Conn. 435; 8. C., 75 Am. Dec. 683; 

‘s v. O'Dell, 39 N. Tf. 452; Barnes v. Gibbs, 31 N. 

4. O17 3 MeGi frery, 50 Vt. 558; Freem. Judg., 

$21 Pd Be sley v. Pa Tne T, 1 ITLill, {82 ; Mallory ¥. Leach, 
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ow. Pr. 507, 509; Suidum vy. Barber, 75 Am. Dec, 









lvray Y. 


This effect given to a judgment by a sister State de- 
pends of course on the National Constitution and the 
act of Congress thereunder, as to the effect to be given 
a judgment of one State in every other State. But 
for the construction given to this clause of the Con- 
stitution and the act of Congress, a judgment in one 
State would have constituted no bar, for it would be 
no bar in any other State as to the very defendant 
against whom it was rendered, as he might be sued 
upon the original demand instead of the judgment, it 
not being necessary him on the judgment. 
Wood v. Gamble, 11 Cush. 8; Frazier v. Moore, 11 Tex. 
"75: Bonesteel v. Todd, 9 Mich. 371; Bank v. Beebe, 38 
Am. Rep. 665; Hall v. Odber, 11 Fast, 118; Bank vy. 
Harding, 9 C. B. 661; Smith v. Nichols, 5 Bing. n¢€. 
208; Lyman v. Brown, 2 Curt. 559; Besley v. Palmer, 
1Ifill, 482; Freem. Judg., §§ 605, 220 and cases. 

The case of Suidan v. Barber, 75 Am. Dee. 254, is not 
sound. Barber, Gertie and Doran were sued in New 
York on a joint contract. Gertie alone defended, and 
pleaded in bar the judgment recovered against Barber 
alone in Missouri. It was in evidence that under the 
statute of Missouri allconutracts which by the common 
law were joint would be construed as joins and sev- 
eral in that State, and that in all cases of joint obliga- 
tions suits might be brought and prosecuted against 
any one or more of the joint debtors. The court held 
that as the judgment against Barber in Missouri would 
not have merged the claim as to Gertie there, it would 
not have that effect in New York. 


to sue 














The very argument based upon the National Con- 
stitution and the act of Congress which the court used 
to support its decisions is fatal toit. The judgment 
in Missouri against Barber, unquestionably was no bar 
to a subsequent action there against Gertie, because 
there the contract was several as wellas joint, and 
Gertie could be sued alone there, but the judgment in 
Missouri against Barber was undoubtedly a bar to 
another action against him there, and was therefore a 
bar to another action against him in New York. This 
is simply giving it the same effect in New York as it 
had in Missouri. But while Gertie in spite of the 
judgment could be sued in Missouri, because the con- 
tract there was several, he could not be sued in New 
York in spite of the judgment, because there the con- 
tract was joint, and joint only, and he therefore could 
not be sued alone, and he could not be sued with 
Barber, as Barber could not be sued in New York on 
the contract, because of the judgment against bim in 
Missouri. He had no right against Barber upon the 
contract, for that right was destroyed by the Missouri 
judgment, because the cause of action was merged in 
that judgment. 

The dissenting opinion of Harris in this case, 18 N. 
Y. 473, is conclusive. He says: ‘“ The plaintiff now 
seeking remedy in the courts of this State must be 
contented to have that remedy administered accord- 
ing to the laws of this State irrespective of any remedy 
which might have been applied under the laws of any 
other Stats. They bring their action upon a contract 
thatis joint and not several, they cannot have it treated 
as several asas well joint because by the statute of 
Missouri, it might be so treated. The contract being 
joint and not several, we have seen that itis merged 
as to all of the defendants in the judgment against one 
ofthem. * * * There can be nothing inthe fact 
that under the peculiar remedial law of Missouri, a 
several judgment bas been recovered against one ot 
the defendants, which makes it the duty of the courts 
of this State to render a similar judgment against the 
other defendants. We have then the case of an origi- 
nal cause of action consisting of acontract upon which 
three persons are jointly and not severally liable: an 
action brought upon this contract against one of the 
joint debtors and a judgment recovered in such action, 
thus merging the original cause of action; and now a 
second action brought against all of the contractors 
upon the original contract which has been extinguished 
in the judgment against one of them. According to 
the law of this State, which must govern in the ap- 
plication of its remedies, such an action cannot be 
maintained.” 

The prevailing opinion closes with this startling 
proposition. ‘The only defendant appearing in this 
case is Gertie. If he shall object that there is at least 
a merger as to Barber, against whom the judgment 
has been rendered in Missouri, the answer is that 
under the code, a joinder of a defendant not liable at 
allinthe action isnot a ground of defense to any one 
but the party not liable.” 

The purport of this language is, that the plaintiff 
could treat the joint coutract as joint and several in 
New York, and take judgment against Gertie only. 
This is too absurd to require comment. 

Another answer to the decision in this case is that 
although the contract was joint and several in Mis- 
souri, the plaintiff could not treat it as both joint and 
several. but must elect to treat it eitheras several or 
as Joint, and having treated it as several by suing and 
taking judgment against Barber, he could never there- 
after treat it as joint, and therefore he could not 
maintain ajoint action either in Missouri or in New 
York, and if he could not maintain a joint action in 
New York the defendant Gertie was discharged be- 
cause the contract being joint there he had a right to 
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insist that either a joint action should be maintained 
or none at all. 

That thecreditor is bound by his election in treating 
ajoint and several contract either as jointor as 
several is sustained by all cases. U. S. v. Ames, 99 
U.S. 35; Sessions v. Johnson, 95 id. 347; Winslow v. 
Herrick, 9 Mich, 380; U.S. v. Pierce, 9 How. Prac. 83; 
Benson v. Payne, 17 id. 407; Cummings v. People, 50 
Til. 182; Downey v. F. & M. Bank, 13 Serg. & Rawle, 
In U. S. v. Ames, 99 U. S. 35, the court say: ‘‘ Where 
the contract is joint and several the rule is different 
to the extent that the promisee or pledgee may elect 
to sue the promissors or obligors jointly or severally, 
but even in that case the rule is subject to the limita- 
tion that if the plaintiff obtains a joint judgment he 
cannot afterward sue the parties separately for the 
reason that the contract or bond is merged in the judg- 
ment; nor can he maintain a joint action after he has 
obtained judgment against one of the parties as his 
waiver to pursue a joint remedy.” 

While the courts have been disposed to treat a joint 
obligation as joint and several in equity under peculiar 
circumstances, this rule is neyer applied as against a 
surety. U.S. v. Price, 9 How. 90; Pickersgill v. 
Lahens, 15 Wallace, 140, and cases cited; Risley v. 
Brown, 67 N. Y. 160, and cases cited; Gelty ¢. Binsse, 
49 id. 385; Houck v. Craighead, G7 id. 456. 

The theory upon which the estate of adeceased joint 
debtor is held bound in equity, is that the obligation 
1s joint and several in equity, although joint in form 
and only joint at law. In cases where there is an 
obligation to pay the debt irrespective of the joint 
obligation, equity will conclusively presume that the 
parties intended that the contract should have been 
and was intended to be made joint and several, but 
was drawn joint in form, by mistake. J7unt v. Rous- 
maniere,1 Pet. 16; U.S. v. Price, 9 How.90; Pickers- 
gill v. Lahens, 15 Wall. 140, and cases cited. 

In Hunt v. Rousmaniere, the court say: ‘* The cases 
alluded to are those in which equity has afforded re- 
lief against the representatives of a deceased obligor in 
a joint note given for money lent to both the obligors, 
although such representatives were discharged at law. 
The principle upon which these cases manifestly pro- 
ceed, is that the money being lent to both, the law 
raises a promise in both to pay, and equity considers 
the security of the bond as being intended by the 
parties to be co-extensive with this implied contract 
by both to pay the debt. To effect this intention, the 
bond should have been made joint and several, and 
the mistake in theform by which it is made joint is 
not in the agreement of the parties, but in the execu- 
tion of it by the draftsman.” In Pickersgill v. Lahens, 
15 Wall. 140, the court say: ‘The court will not vary 
the legal effect of the instrument by making it several 
as well ag joint, unless it can see either by independ- 
ent testimony or from the nature of the transaction 
itself that the parties concerned intended to create a 
separate as well asa joint liability. If through fraud, 
ignorance or mistake, the joint obligation does not 
express the meaning of the parties, it will be reformed 
soasto conform toit. This has been done where 
there is a previous equity which gives the obligee the 
right to a several indemnity from each of the obligors 
as in the case of money loaned to both of them. There 
a court of equity will enforce the obligation against 
the representatives of a deceased obligor. although the 
bond be joint and not several, on the ground that the 
lending to both creates a moral obligation in both to 
pay, and the reasonable presumption is, the parties in- 
tended their contract to be joint and several, but 
through fraud, ignorance, mistake or want of skill 
failed to accomplish the object.” 

The court continues: ‘ This presumption is never 





indulged in the caseof amere surety whose duty ig 
measured alone by the legal force of the bond and 
who is under no moral obligation whatever to pay the 
obligee independent of his covenant, and consequently 
there is nothing on which to found an equity for the 
interposition of a Court of Chancery.” That a joint 
contract will not be construed as several in equity as 
against a mere surety has been held to be the rule even 
after judgment. The death of the joint debtor who 
is surety only discharges his estate from liability on 
the judgment. U. S. v. Price,9 How. 90; Risley vy. 
Brown, 67 N. Y. 160. In the first case the contract was 
joint and several, but the court held that the creditor 
by taking judgment against all in one action had 
elected to treat the contract as joint, and was bound 
by his election, and the case was to be decided the 
same as though the contract had originally been joint. 
At law the estate of the deceased joint debtor was 
absolutely discharged from all liability on the con- 
tract. Cases cited in note to Hawkins vy. Ball’s Adm’rs., 
68 Am. Dec. 761: Getty v. Binsse, 49 N. Y. 388: Towers 
v. Moore, 2 Vern. 98; Bradley v. Burwell, 3 Den. 61; 
Simpson v. Vaughan, 2 Ark. 31; Tracy v. Suydam, 30 
Barb. 11; Risley v. Brown, G7 N.Y. 160; Hlouck y. 
Craighead, GF id. 452; U.S. Price, 9 How. 90; Pickers. 
gilly. Lahens, 15 Wall. 140; 3 Pom. Eq. Jur., § 1501. 
As we have seen the rule was different in equity as 
there the contract was held to be several as well as 
joint. But as against a surety the contract never being 
held to be different from what it is, the death ofa joint 
debtor who is only surety releases his estate from all 
liability in equity as wellasin law. (See cases last 
cited.) Harrison vy. Field, 2 Wash. Rep. (Va.), 136; Sum- 
ner v. Povell, 2 Mer. 50; Simpson v. Field, 2 Cas. Ch. 
22; Oller v. Tveson, 3 Duer. Ch. 177; Jones v. Beach, 2 
De Gex. M. & S. 886; Wilmer v. Bussey, id. OAT; Carpe ne 
ter v. Provoost, 2 Sandf. Sup. Ct. 537; Thorpe v. Jack- 
son, 2 Younge & Coll. Ex. Eq., 555; Richardson v. Tor- 
ton, 2 Beav. 185. 3 Pom. Eq. Jur., § 1302 and cases in 
note; Hulburt v. Ferguson, 40 How. Pr. 474. See also 
cases cited in Hawkins v. Ball's Adm’‘rs., 68 Am. Dee. 
762. 

It may be stated as auniversal rule that a surety joint 
debtor may always insist upon the strict letter of his 
contract, and that all the other joint debtors shall be 
joined with him in every case. It would follow from 
this broad proposition (and it is unquestionably sound) 
that whenever one of the joint debtors cannot be 
made a party to an action against the surety by reason 
of the discharge in bankruptcy, of such joint debtor 
or for any other reason except death, the surety joint 
debtor is discharged. Of course in case of death of the 
principal joint debtor the cause of action survives 
against the surety who may then be sued alone. There 
seems tobe no adjudication on this question, but 
certainly where the principal debtor is discharged in 
bankruptey the surety ought to be allowed to rely 
upon his contract, which in legal effect provides for a 
joint action and a joint judgment only. 

The failure to join a joint debtor asa party defend- 
ant must be taken advantage of by plea in abatement 
or it is waived. This is elementary, and no case need 
be cited to sustain it. But if the defect appears on the 
face of the complaint, the question can be raised by 
demurrer or motion in arrest of judgment. Robverts 
v. McLean, 16 Vt. 608; 8. C., 42 Am. Dec. 529; Raney 
v. McRae, 14 Ga. 589; 8. C., 60 Am. Dec. 660. 

To renderacomplaint demurrable on this ground, it 
must appear on its face that the joint debtor not sued 
is dead, and of course to render a pleain abatement 
on this ground good, the fact that a joint debtor who 
is not made a party is living, must be averred. Raney 
v. MeRae,. sunra; Roberts v. McLean, supra; Lefferts 
v. Silsby. 54 How. Pr. 198: Burgess v. Abbott, 1 Hill, 
476; Hawks v, Munger, 2id. 200; Brainard v. Jones, 11 
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How. Pr. 569; Burgess v. Abbott, 6 Hill, 141; State v. 
Workham, id. 55; Scofield v. Van Syckle, 23 How. Pr. 
97; Gilman v. Rives, 10 Pet. 298. Some of the cases 
hold that it must appear that the joint debtor not sued 
is within the jurisdiction of the court. Gilman v. 
Rives; Lefferts v. Silsby. Other cases hold complaint 
demurrable for non-joinder of joint debtor, although 
it does not appear on the face thereof that he is living 
or within the jurisdiction of the court: 26 Hun, 527; 
Eaton v. Balcom, 33 How. Pr. 80; Zabriskie v. Smith, 
13 N. Y. 322; Cummings v. People, 50 Ill. 132. And of 
course a plea in abatement need not set up these facts. 
But in case of recognizances, judgments and other 
matters of record, the cases agree that the plaintiff 
must aver the death of the joint debtor not sued, or 
other reason for not joining him or the complaint will 
be demurrable. Gilman v. Rives, and cases cited; 
Blackwell v. Ashton, Alleyn's Rep. 21; Rex v. Young, 
2 Aust. 448; Ree v. Chapman, 3 id, 811. 

It is not necessary that the judgment pleaded in bar 
should have been upon the precise joint contract toan 
action upon which it is urged as a defense. If the 
judgment is upon the whole cause of action so that 
the joint debtor against whom it is obtained cannot 
be sued upon the joint contract, it isabar. To illus- 
trate, if a joint note should be given for the debt of 
one of the joint debtors, and he should be sued and 
judgment be recovered against 
liability the joint mote would be merged in the judg- 
ment, because the party against whom it might be re- 
covered could not be sued on the note for the reason 
that two judgments could not be obtained against 
debt. Trafion v. U. S., 3 Story Cir. 
Ct. 649; Pains, 17 How. Pr. 407; Bank of 
Denver v. Ford, 3 Pac. Rep. 449; Overhire v. Loucks, 
6 Barb. 19; Peters v. Sanford, 1 Denio, 224; Wann v. 
VeNuitu, 45 Am. Dee. 58. In TZrafton v. U.S., the 
action was against Bright and Trafton. The defense 
was aformer judgment against Trafton, but the action 
in which the judgment was recovered was not upon 
the identical joint obligation upon which the second 
action was brought. Judge Story, held it a defense 
nevertheless. He said: ‘It may be said that Bright 
was neither a party to the formersuit nor surety and 
that the joint contract here sued on is not the joint 
contract sued on in the former suit. In one sense that 
may be true, but then as to Trafton it is precisely one 
and the same debt, and that debt is certainly merged 
in the judgment against him, and if merged as to him 
it seems, as has already been said, it is very difficult to 
see how it can remain against Bright.” 

Guy C. H. Cor.iss. 
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MARRIAGE — VALIDITY — BIGAMOUS RELA- 
TIONS— DIVORCE — PRESUMPTION 
THEREAFTER. 

SUPREME COURT OF ILLINOIS, JUNE. 17, 1887. 


CARTWRIGHT Vv. McGown. 


Defendant claimed title to certain real property through the 
daughter of L., who on April 29, 1841, was lawfully 
married in Kentucky toS. J. After about one year he 
abandoned this first wife, moved to Illinois, married 
again December 11, 1843, one Z. C., with whom he iived 
until his death January 10, 1868. By her he had four 
children, whom he always recognized and treated as his 
legitimate offspring: the daughter, through whom de- 


fendant claims, being one of them. L. and. Z. C. contin- 
ued to live as man and wife openly, avowing themselves 
as such, and never changing their relation, or celebrating 
or agreeing upon any marriage after the first. In Decem- 
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ber 1846, the first wife procured a divorce from L. in 
Kentucky. The evidence indicates that Z. C. knew noth- 
ing of L’s first marriage, and supposed she was his law- 
ful wife. Held, that the second marriage was void; that 
the continued cohabitation and dwelling together as man 
and wife after the divorce of the first wife do not raisea 
presumption of marriage, or such an agreement as will 
constitute a common-law marriage, and that the offspring 
is Ulegitimate. 

— of partition. 

facts. 

SHuopr, J. The right to have partition of the lands 
described in this bill depends upon thefact whether 
Braxton B. Lewis, at his death, left any lawful issue 
capable of taking from him by inheritance. He left 
one child, Mary A.; his other children having died 
while mere infants. [t is not denied by the plaintiffs 
in error that he was formally married to one Zerelday 
Cacey, mother of this child, December 8, 1843, in 
Montgomery county, in this State, under a license 
issued out of the office of the clerk of the County 
court of that county, nor that he afterwasd lived and 
cohabited with her as manand wife up to bis death, 
and recognized the issue of such cohabitation as his 
children; but it is claimed that this marriage was 
absolutely mull and void, for the reason that Lewis 
had, at the time of its solemnization, a lawful wife 
then living in Caldwell county, in the State of Ken- 
tucky, from whom there was no divorce. 

The marriage of a man and woman, when one of 
them has a husband or wife by a prior marriage who 
is then living and undivorced, is void, and not merely 
voidable. Being a nullity, no decree is necessary to 
avoid the same. Reeves v. Reeves, 54 Ill. 382; Drume- 
mond eo. Trish, 52 Towa, 41; 2 N. W. Rep. 622; Blossom 
v. Barrett, 87 N. Y. 434; Janes v. Janes, 5 Blackf. 141; 
Tefft v. Tefft, 35 Tnd. 44; Glass v. Glass, 114 Muss. 5638; 
Martin v. Martin, 22 Ala. 86. A void marriage is good 
for no legal purpose, and its invalidity may be shown 
in any court between any parties either in the life- 
time of the parties thereto or after their death. 

There can be no doubt of the fact of the prior mar- 
riage of Lewis to Sarah James, in Caldwell county, 
Kentucky, and tbat he abandoned her in less than a 
year after their marriage, and came shortly after to 
Montgomery county, in this State, and that such prior 
wife obtained a divorce from him in the Circuit Court 
of Caldwell county, Kentucky, in December, 1846, 
some three vears after his second marriage. The first 
marriage is satisfactorily shown by the record evidence 
thereof, and the testimony of many witnesses who 
were present at its celebration, and knew the parties. 
Defendant in error contends that the evidence does 
not sufficiently show that the marriage with Zerelday 
was in 1843, or at any time prior to the divorce in 
Kentucky; but that the facts and circumstances are 
such as to afford presumptive evidence of a common- 
law marriage after the divorce. The marriage certifi- 
cate on file in the proper office shows that this mar- 
riage was celebrated on December 8, 1843, by ene J. 
W. Woods, aminister of the gospel. The proof also 
shows that Woods wasa minister of the gospel, and 
that Lewis cohabited with this woman as his wife up 
to his death, and that she was always reputed to be 
bis wife. No importance is attached to the fact that 
the woman’s name in the marriage license was written 
“Seralda,”’ and in the minister's return thereon 
“Serelda.’’ The evidence shows beyond dispute that 
Zerelday Cacey was the person named in the certificate 
of marriage and the license. If this was the only mar- 
riage of Lewis, there could be no doubt of the suffi- 
ciency of the evidence to establish the same. It could 
not be invalidated by any mistake in the spelling of a 
name. Every reasonable and fair presumption will be 
indulged for the purpose of upholding a marriage, and 
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establishing the legitimacy of the offspring. When the 
celebration of a marriage is once shown, the contract 
of marriage, the capacity of the parties, and in fact 
everything necessary to the validity of the marriage, 
in the absence of proof to the contrary will be pre- 
sumed. Cuujolle v. Ferrie, 26 Barb. 177; Fleming v. 
People, 27 N. Y. 329; Strode v. Magowan, 2 Bush. 627; 
1 Bish. Mar. & Div., § 457; Laws on Pres. Ev. 104-107; 
People v. Calder, 30 Mich. 85; Stute vy. Keun, 10 N. H. 
347. 

The presumption of the capacity of Lewis to enter 
into the marriage contract with Zerelday Cacey, 
December 8, 1843, is overcome by proof of his prior 
marriage in Kentucky, and that his wife by that mar- 
riage was still living and undivorced at that time. 
This proof established the fact that the second mar- 
riage in 1843, was a nullity, conferring uo marital 
rights whatever. A simple marriage ceremony will not 
make a man and woman husband and wife. Capacity 
and consent are absolutely essential, but celebration 
only contingently so. Thompson v. Thompson, 114 
Mass. 566; Merriam v. Wolcott, 61 How. Pr. 377; Run- 
dle v. Peyram, 49 Mass. 751. Nor can sexual inter- 
course, which the parties know to be contrary to law, 
form even an element of marriage. Peckyv. Peck, 12 
R. 1. 485; Port v. Port, 70 Ill. 484. 

This formal marriage being void, do the facts and 
circumstances proved create a presumption of a law- 
ful marriage of Lewis and Zerelday after the divorce 
in 1846? No record of any subsequent marriage has 
been produced, nor bas any witness testified directly 
as to any such marriage; but it is strenuously insisted 
that the evidence will justify the court in presuming 
acommou-law marriage of the parties after the im- 
pediment to the legal marriage was removed. While 
our statute preseribes certain formalities to be obser- 
ved in marriages and certain steps to be taken to pre- 
serve the evidence of their celebration, it does not de- 
clare a marriage void which is legal atthe common- 
law, merely because not entered into in accordance 
with its provisions. Port v. Port, 70 Ul. 484. A mar- 
riage is a civil contract made in due form, by whicha 
man and woman agree to take each other for husband 
and wife during their joint lives, unless it is annulled 
by law, and to discharge towurd each other the duties 
imposed by law upon such relation. Each must be 
capable of assenting, and must in fact consent to form 
this new relation. If a statute forbids the solemniza- 
tion of marriage withouta license, still in the absence 
of a clause of nullity, the marriage will be good, 
though no license was had. 1 Bish. Mar. & Div., § 284. 
The proof here fails to show any license for the mar. 
riage of Lewis after the divorce; but on the contrary, 
the clerk of the County Court, the keeper of the public 
records relating to marriages, testified that he had 
carefully examined those records and failedto find 
anv other marriage license than that issued in 1843. 

Nor is there any direct evidence of any marriage of 
the parties after the divorce, per verba de presenti, or 
per verba de futuro cum copula; but the court is asked 
to infer such a marriage from the long-continued co- 
habitation of the parties, and their reputation of being 
married at some time. When the consent to marry is 
manifested by words de presenti, a present assumption 
of the marriage status is necessary. As said in Van 
Tuyl v. Van Tuyl, 57 Barb, 237: ‘* As the law stands, 
a valid marriage, to all intents and purposes, is estab- 
lished by proof of an actual contract per verba de 
presenti between persons of opposite sexes capable of 
contracting to take each other for husband and wife; 
especially where the contract is followed by cohabita- 
tion. No solemnization or other formality apart from 
the agreement itself is necessary. Nor is it essential 
to the validity of the contract that it should be made 
before witnesses; ”’ citing Clayton v. Wadell, 4N. Y. 








230; Cheney v. Arnold, 15 id. 346; Tummalty v. Tum- 
mally, 3 Bradf. 372; Hubb. Succ. chap. 4,§1. On the 
other hand, it is not sufficient to agree to present co- 
habitation, and a future regular marriage when more 
convenient, or when a wife die, or when a ceremony 
can be performed. Robertson v. State, 42 Ala. 509; 
Dunean v. Duncan, 10 Ohio St. 182; Estate of Beverson 
47 Cal. 621; Fryer v. Fryer, Rich. Eq. 85; Van Tuyl v. 
Van Tuyl, 57 Barb. 235; 1 Bish. Mar. & Div., § 262. To 
constitute marriage the cousent must not be attended 
by an agreement that some intervening thing shall be 
done before the marriage takes effect, as that it be 
publicly solemnized. 1 Bish. Mar. & Div., $249. 

In Hantz v. Sealy, 6 Bin. 405, the plaintiff and de- 
fendant had long lived in adulterous intercourse, 
although they considered themselves as lawfully mar- 
ried. In fact, they had entered into a marriage con- 
tract which was void because the defendant hada 
former wife living from whom he had been separated 
by consent, but not Jegally. Aftera legal divorce was 
procured, they were advised by their lawyer to cele- 
brate a new marriage. The defendant said: “I take 
you (the plaintiff! for my wife;:”’ and the plaintiff 
being told if she would say the same thing the mar- 
riage would be complete, answered: ‘To be sure he 
is my husband, — good enough.’ The court held these 
words of the woman did not constitute a present con- 
tract, but alluded to their past contract, which she 
always asserted to be alegal marriage. Where parties 
competent to contract have agreed to marry at some 
future time, if they have copula, which is lawful only 
in the married state, in the absence of any evidence to 
the contrary they will be presumed to have become 
actually married by taking each other for husband and 
wife, and to have changed their future promise to 
marry to oneof present marriage. In such a case the 
copula will be presumed to have been allowed on the 
faith of the marriage promise, and that the parties at 
the time of such copula accepted each other as man 
and wife. ort v. Port, 70 Il. 484; Hebblethwaite v, 
Hepworth, 98 id. 125. This kind of a marriage must 
be distinguished from cases of seduction or sexual in- 
tercourse followed bya promise of marriage in cases 
where the intercourse in its inception is illicit, and is 
known to be such. Cheney v. Arnold, 15 N. Y. 345; 
Dunean v. Duncan, 10 Ohio St. 181; 1 Bish. Mar. & 
Div., § 261. 

The evidence in the record is amply sufficient to 
show that Lewis and Zerelday lived and cohabited as 
husband and wife for a period of about twenty-five 
years, and that during all this time he treated her as 
a man would a wife, and her children as his own, and 
that they were reputed as husband and wife. But it 
must be borne in mind that cohabitation and repute 
do not constitute a marriage, but are only evidence 
tending to raise a presumption of marriage of more or 
less strength, according to the circumstance of the 
case, and that the cohabitation must not be meretri- 
cious, but matrimonial, in order to give rise to this 
presumption. 1 Bish. Mar. & Div., § 266. Where a 
marriage in fact isshown by direct evidence, as in this 
case, there is no necessity for presuming its existence. 
Presumption must yield to the superior force of direct 
and positive proof. In this case there was an actual 
marriage ceremony performed in 1843, by which Lewis 
and Zerelday were apparently and ostensibly married. 
Their cohabitation thereafter, and reputation as to 
being married, might very naturally and properly be 
referred to the fact of this apparent marriage; there 
being nothing to indicate to their acquaintances and 
neighbors that it was void. If no actual marriage 
ceremony had been shown, then the cohabitation and 
repute proved might be referred to some supposed in- 
formal common-law marriage. This cohabitation and 
repute is not now shownas evidence of the ceremonial 
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marriage in 1843, but of some other kind of marriage 
entered into some time after the divorce, in December, 
1846. Is such cohabitation and repute, based upona 
supposed common-law marriage, any more than upon 
the formal marriage, shown by the records to have 
been entered into in 1843? The habit and repute shown 
in thiscase might just as well and more naturally 
arise from the marriage in 1843. If this evidence could, 
by any known rule, be so limited as to show a co- 
habitation and repute from some day after the divorce, 
when no impediment existed, it might afford evidence 
of a common-law marriage of the parties by their own 
acts. If the cohabitation and repute was the result of 
the assumed marriage in 1843, which was void, it was 
illicit, and not matrimonial, and no marriage can be 
presumed from illicit sexual intercourse. 

The cohabitation being meretricious in its inception, 
at least so far as Lewis is concerned, was it changed 
by the divorce in Kentucky, and rendered thereafter 
matrimonial? This would seem to depend upon the 
intention of the parties, and the fact whether they 
had knowledge of the divorce removing the only im. 
pediment there was to their marriage. There is no 
proof in the record that either Lewis or Zerelday had 
ever been informed of the divorce, or that she even 
ever knew that he hada former wife. Without knowl- 
edge of the removal of the impediment, they could 
not have intended a second marriage, or have attemp- 
ted to enter into another marriage. Courts cannot 
marry parties by mere presumption, without their con- 
sent. Inthe absence of consent, the status of mar- 
riage is never created by any government. The law 
compels no one to assume the matrimonial slatus. 
Without assent, no statute or Constitution can create 
this relation. Dickerson v. Brown, 49 Miss. 873. In 
Turpin vy. Public Adm’r, 2 Bradf. 424, the surrogate 
said: ‘‘ When parties are living in a meretricious 
state, a promise to marry on some future condition 
does not effect a marriage by a mere continuance of 
that connection.” 

What evidence is there that Lewis ever consented to 
or even desired to change his connection with Zerelday 
from an illicit to a matrimonial one? He took no 
steps to remove the impediment to his marriage with 
her. The divorce was not sought by him, but was ob- 
tained by his former wife in 1846. If he had no knowl- 
edge of this divorce, it cannot be presumed that he 
would have married the same woman. If he had notice 
of the divorce, and desired to change his connection 
with Zerelday into that of marriage, it was an easy 
matter for him to have had solemnized a legal marriage, 
or for the parties in some public manner to have indica- 
ted an intention to enterinto such relation. But this 
was never attempted. It may be said that the holding 
of Zerelday out to the world as his wife showed a de- 
sire to change his connection with her to that of mar- 
riage. But little importance can be attached to 
this circumstance when considered in connection with 
the other facts of the case. A concubine is often held 
out to the world as a wife, to conceal an illicit cohabi- 
tation, and preventa criminal prosecution; and in ad- 
dition to this, if he desired to change his former con- 
nection, there was an easy way open tohim. The 
holding of her out as his wife before the divorce wasa 
fraud and a deception; and if Lewis would attempt 
to deceive the public by creating false appearances, 
prior to December, 1846, why may not his subsequent 
acts also have been equally deceptive and fallacious? 

As said before, there is no evidence in the record 
showing that Zerelday ever knew that Lewis hada 
wife living at the time she supposed she married him. 
She was deceived and imposed upon by Lewis in his 
falsely assuming to have capacity to marry her, and 
in concealing the fact of his prior marriage to a then 








living and undivorced wife. Not knowing of the 
former marriage, she could have had no reason for 
desiring a second marriage. If she regarded herself 
as the lawful wife of Lewis, it would be a violent pre- 
sumption to hold that she assented to a second infor- 
mal marriage. If she knew of the prior marriage, 
then her cohabitation with Lewis was meretricious in 
its inception, and could only be changed after the 
disability of Lewis was removed, and then only by the 
mutual consent of both. If she had notice of the 
illegality of her marriage after the divorce, and co- 
habited with Lewis after that without a new marriage, 
it was criminal. If she desired to make her subse- 
quent connection with him lawful, she, no doubt 
would have insisted upon a public or statutory mar- 
riage, so as to preserve the evidence of the same. 

Marriage may be shown by circumstantial as well as 
by direct evidence. It may in a proper case be in- 
ferred from continuous cohabitation and repute when 
nothing appears to prevent the raising of the pre- 
sumption created by the proof of these facts. If the 
cohabitation was in its inception illicit, the pre- 
sumption of the innocenceand morality of the parties 
is at once rebutted and overcome; and without proof 
of achange in their relation to each other, it will be 
presumed that this continuance of the connection of 
the parties is of the same character. Floyd v. Calbert, 
53 Miss. 37. 

Bishop, in his work on Marriage and Divorce (§ 506), 
says: “If parties come together intending and 
choosing an illicit commerce, there being no impedi- 
ment to marriage, it cannot be presumed without 
reasons, whatever the law under which they live, that 
they have altered their choice; for a condition of 
things once shown is presumed to continue. And it 
can make no difference in this, that an impediment to 
marriage existing when the cohabitation began was 
afterward removed.” 

In the State of Mississippi the Constitution provided 
that ail persons who have not been married, but are 
now living together, cohabiting as husband and wife, 
shall be taken and held, for all purposes in law, as 
married, etc. The Supreme Court of that State held 
that where a person claims to be married thereby, 
there must be some formal and explicit agreement be- 
tween the parties that they will and do accept the new 
organic law as establishing thenceforth between 
them a new relationship, or there must be such open 
and visible change in the conduct and declaration of 
the parties that an agreement to accept the new law 
might fairly be inferred. Floyd v. Calvert, 53 Miss. 37; 
Dickerson v. Brown, 49 id. 357. 

Where both parties are married in the honest belief, 
founded on apparently good reason, that they are 
capable of entering into the marriage contract, when 
in fact one of them is not, if they continue to cohabit 
as man and wife after the removal of the impediment 
to their lawful union, the law will presume a common- 
law marriage by the act of the parties, in the absence 
of any evidence to prevent such presumption. In such 
acase thereare many strong and cogent reasons for 
presuming a new marriage after the removal of the 
impediment, even though the parties may not have 
known of its removal. Then the cohabitation in igno- 
rance of facts rendering it illegal is not to be regarded 
as meretricious or criminal until the parties have 
knowledge of such facts. Their purpose in such a 
union is honorable marriage, which the law favors, 
aud not mere illicit intercourse. The fact that Mrs. 
Lewis had no knowledge of the invalidity of the mar- 
riage, and therefore the cohabitation on her part was 
not criminal, cannot validate the assumed marriage 
even as to her. If valid as to her, it must be equally 
so as to him. A contract not mutually binding is void 
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for want of mutuality. The most that can be said is 
that Mrs. Lewis was not liable to criminal punishment 
for living witha man she supposed in good faith was 
her busband. 

In Rice v. Randlett, 6 N. E. Rep. 238 (Sup. Ct. Mass.), 
one Alexander in 1836 was married to A., in the State 
of Vermont, where he resided with her upto 1863, 
when he left her, and went to Canada with another 
woman, after whose death in the same year he came 
to Portsmouth, New Hampshire, where he married B. 
in December, 1864. On September 11, 1867, he married 
C. A. died in May, 1866. Neither Alexander nor A. 
ever procured a divorce. It was contended that the 
cohabitation of Alexander with B., after the death of 
his first wife A., in May, 1866, and before his marriage 
to C., in 1867, was evidence of a marriage between him 
and B., and therefore his marriage with C. in 1867 was 
void. The court say: “The cohabitation was the 
only evidence of a marriage, and in this case the co- 
habitation points only to the illegal contract of mar- 
riage under which itcommenced. The parties had no 
thought of any other marriage. The testimony of the 
supposed wife shows this; aud the facts that she did 
not know of the existence of the legal wife, and that 
Alexander did not know of her death, forbid any pre- 
sumption that they made a new contract in conse- 
quence.” 

In Harbeck v. Harbeck (N. Y. Court of Appeals, 
June 1, 1886), 7 N. E. Rep. 408, which 
divorce, the issue was whether the parties were mar- 


ried, no ceremony having been performed. The plain- | 


tiff was formerly the wife of Montgomery, who aban- 
doned her. She lived with the defendant until 1879, 


passing as his wife, both believing that Montgomery | 


was-dead, which was not true. The court said: ‘ That 
the union between the parties was at first illegal is 
conceded. If achange occurred, it was followed by 
no formal celebration; nor is there evidence of any 
present agreement to take each other for husband and 
wife; and that they ever passed, by contract or by 
mutual consent, from the state of concubinage to that 
of marriage is made doubtful by the admissions of the 
plaintiff, proven by the testimony of her sister, and by 
the defendant’s father and by other witnesses. If that 
testimony is true, it is difficult to find that she herself 
regarded the connection as matrimonial, or that its 
continuance depended upon any thing more binding 
than the inclination or will of the defendant. It is 
true that he assumed the character of husband, and 
she that of wife, and reported themselves in that rela- 
tion to their associates and others,”’ ete. 

In Appeal of Reading Fire Ins. Co.,6 Atl. Rep. 62, 
the Supreme Court of Pennsylvania say: ‘* Undoubt- 
edly they lived together for along time under circum- 
stances to prove intimate sexual relations; but co- 
habitation and reputation alone are not marriage. 
They are merely circumstances from which a marriage 
may sometimes be presumed. It is presumption how- 
ever that may be rebutted by other facts and circum- 
stances. Hlunt’s Appeal, 86 Penn. St.294. When the 
relation between a man and a woman living together 
is illicit in its commencement, it is presumed to so 
continue until a changed relation is proved. Without 
proof of subsequent actual marriage, it will not be 
presumed from continued cohabitation and reputation 
of a relation between them which was of illicit origin. 
Here the evidence establishes with sufficient certainty 
that in its inception the relation between the appellee 
and Riegel was illicit, and there is no sufficient evi- 
dence to create a legal presumption of any subsequent 
marriage.” 

It is said that the presumption in favor of innocence 
and against immorality and guilt is so strong as to 
give rise to presumption of a marriage. This is so in 
many cases, but such presumption of marriage will 





was a billfor a} 
| about a year, when he left her, and came to this State, 





not arise if it will involve one of the parties in guilt, 
as where aman is cohabiting with two women, or 
where one of the parties is proved to be married to 
some one else. Williams v. State, 44 Ala. 44; Case vy. 
Case, 17 Cal. 598; Harrison v. Lincoln, 48 Me. 205; 
Jones v. Jones, 45 Md. 144; Emerson v. Shaw, 56 N. H. 
418; Senser v. Bower, 1 Pen. & W. 450; Weinberg vy. 
State, 25 Wis. 370. The courts, in favor of a second 
marriage, will often presume the death of a prior 
husband or wife when not heard from for a much less 
period than seven years. Com. v. Boyer,7 Allen, 306; 
Rex v. Twyning, 2 Barn. & Ald. 386; Greensborough v. 
Underhill, 12 Vt. 604; Harris v. Harris, 8 Bradw. 57; 
Dixon vy. People, 18 Mich. 84; Yalesv. Houston, 3 Tex. 
449; Senserv. Bower, 1 Pen. & W. 450; Johnson vy. 
Johnson, 114 lll. 611. So they will often presume a 
previous divorce in order to sustain asecond marriage. 
Blanchard vy. Lambert, 43 Iowa, 228; Hull v. Rawls, 27 
Miss. 471; MeCarty v. McCarty, 2 Strob. 6; Carroll v. 
Carroll, 20 Tex. 731; In re Edwards, 58 Iowa, 481. 

In the present case the evidence excludes any pre- 
sumption of the death of the first wife of Lewis, she 
being alive after his death, and there can be no pre- 
sumption that she obtained a divorce before his mar- 
riage in 1843, as the evidence shows her divorce was 
not granted until December, 1846, and the established 
facts will not justify the court in presuming that he 
procured a divorce from his prior wife. He was mar- 
ried to Sarah James, April 29, 1841, and lived with her 


where he was ostensibly married to Zerelday Cacey, 
December 8 1843, only about a year and seven 
months after his abandonment of his first wife. If he 
procured any lawful divorce, it must have been in Cald- 
well county, Kentucky, or in Montgomery county, 
Illinois. If he procured such a divorce, it was a very 
easy matter to have shown it. Under tie circum- 
stances of this case, and taking into consideration the 
shortness of the time intervening from his desertion 
of his first wife and his second marriage, it cannot be 
presumed in favor of the innocence of the parties, and 
the legality of the second marriage, that Lewis ob- 
tained alegal decree releasing him from his prior 
marriage. 

The point is made that the plaintiffs in error are bar- 
red by laches in asserting their rights. The bill was 
filed March 2, 1885, about seventeen years after the 
death of Lewis; so that the suit is not barred by the 
twenty-years limitation law. The defendant in error, 
having no color of title, is not in a position to invoke 
the seven-years limitation law. To establish a bar 
under the limitation law of 1839, the possession and 
payment of taxes for seven successive years must be 
under color of title. Stoltz v. Doering, 112 Ill. 234; 
Heacock v. Lubuke, 107 id. 396. As a general rule, 
courts of equity follow the law in applying the statute 
of limitations. The plaintiffs in error, not being bar- 
red at law of the right to assert an interest in the lands, 
are not precluded by laches from maintaining this 
bill. 

The decree of the Circuit Court will be reversed, and 
the cause remanded. 


—\—_>—___—_ 


NEGLIGENCE—DEFECTIVE PUBLIC WHARF 
—LANDLORD AND TENANT. 
SUPREME COURT OF RHODE ISLAND, 

JUNE 16, 1887. 


Joyce v. MARTIN. 


A., owning adefective wharf used in cornection with a place 
of public resort, and knowing the defect, leased place and 
wharf to B., who learned of the defect after accepting the 
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r 
lease, but continued to use wharf and place for public 
resort. In an action for damages to C., who was injured 
by the defect, held, that the action was maintainable 
against A. and B. jointly. 


MRESPASS on the case. On demurrer to the second 
) count of the declaration. 
Augustus S. Miller & Arthur L. Brown, for plaintiff. 
Nicholas Van Slyck & Cyrus M. Van Slyck, for 
defendants. 


DurFEE, C. J. Wethink the second count of the 
plaintiff's declaration sets forth a good cause of action, 
and that the demurrer to it must be overruled. Briefly 
stated the case set forth is this: On February 15, 1881, 
the defendant Martin was, and fora long time had 
been, the owner of an estate in East Providence, 
bounding on Providence river, known as “Silver 
Springs,’’ being a place of public resort and entertain- 
ment to which the public had long been in the habit of 
resorting, and of a wharf extending therefrom into 
said river, over which the people were in the habit of 
coming and going in great numbers to and from said 
“Silver Springs,” and at which many steamboats were 
accustomed to touch. This wharf was, at the time 
mentioned, and long had been unfit for such use in 
this; that there was a large opening in the top of it 
which was accustomed to close when the steamboats 
touched, to the great danger of persons standing there, 
the wharf being without proper protection against the 
resulting shock. On February 15, 1881, Martin, know- 
ing this, leased said *‘ Silver Spring ’’ and wharf to the 
defendant Bliss, who was then ignorant of it, for the 
term of eight years, at $1,500 per annum, ‘Silver 
Spring” being let to be used as aplace of public 
entertainment and resort, and said wharf as a suitable 
landing place and place of egress for the numerous 
visitors thereto. Blisssoon became acquainted with 
the condition of the wharf, but left it unrepaired until 
after July 31, 1886, while he continued to invite the 
public to his resort, both he and Martin, meanwhile, 
deriving great gains and profits therefrom. On July 
31, 1856, the plaintiff's son, Henry D. Joyce, a boy of 
eleven years, was on the wharf asa visitor, at the 
invitation of Bliss, and while in the exercise of due 
care, got his foot caught in the opening and crushed 
by the closing thereof when a steamboat touched the 
wharf. The plaintiff sues for damages for loss of the 
boy's services, etc. 

In Owings v. Jones, 9 Md. 108, the plaintiff sued for 
damages for injuries received by falling into a vault 
appurtenant to the property of the defendant and 
built under the sidewalk of a public street. It was 
shown in defense that the property had been leased 
by the defendant for the term of seven years, the 
lessee agreeing to pay an annual rent therefor, but not 
in any manner stipulating to keep the devised premises 
in repair nor to have the sink kept clean, and that the 
lessee was in possession at the time of the accident. 
But the court held that the defendant was not relieved 
from liability if the vault was so constructed as to be 
unsafe for passers by when the premises were let, or 
as to be liable to become unsafe in the necessary Gpen- 
ing for the purpose of cleaning it. The court. in giving 
its opinion, laid down the two following doctrines, 
relying on the authority of Rich v. Basterfield, 4 C. B. 
784, and the cases cited there, to-wit: First, where 
property is demised and at thetime of the demise is 
nota nuisance and becomes so only by act of the tenant 
while in his possession, and injury happens during 
such possession, the owner is not liable; second, but 
where the owner leases premises which are a nuisance, 
or must in the nature of things become so by their use, 
and receives rent, then whether in or out of posses- 
sion, he is liable for injuries resulting from such 








nuisance. Numerous cases support this view. Rose- 
well v. Prior, 1 Salk. 460; also 12 Mod. 635, 639; The 
King v. Pediy, 1 A & EK. 822; The King v. Moore, 3 B. 
& Ad. 184; Todd v. Flight, 9 C. B. (ON. 8.) 377; Nelson 
v. Liverpool Brewery Co.,2 C. P. Div. 311; Pretty v. 
Bickmore, L. R., 8 C. P. 401. In the last named case 
the lessor was held to be exempt from liability because 
he let the premises by lease in which the tenant cov- 
enanted to keep them in repair. See also the following 
American cases: Sluple v. Spring, 10 Mass. 72; Fish 
v. Dodge, 4 Denio, 311; Davenport v. Ruckman, 37 N. 
Y. 568; Anderson v. Dickie, 26 How. Pr. 105; Howse 
v. Metealf, 27 Conn. 631. 

In Godley v. Haggerty, 20 Penn. St. 387, affirmed in 
Carson v. Godley, 26 Penn. St. 111, it was held that 
when the owner of real estate erected thereon a row 
of buildings with the intention of renting them to the 
government as bonded warehouses, and with the 
knowledge that they would be obliged as such to sus- 
tain very great weights, he was liable in damages for 
any injury to a person employed in one of the stores 
occasioned by its fall, after having been so rented, 
though the immediate cause of the accident was the 
storage of heavy merchandise in an upper story, it ap- 
pearing that the building had been constructed ona 
defective plan and of insufficient strength. 

In Swords v. Edgar, 59 N. Y. 28; 8. C., 17 Am. Rep. 
295, it was held that the lessors of a pier, which was in 
possession of their lessee from whom they were receiv- 
ing rent for it, were liable for an injury received by a 
longshoreman engaged in discharging acargo thereon, 
the cause of the injury being a danger or defect which 
existed at the date of the demise. The pier, though 
private property, was kept for use by all vessels which 
might come to it forthe purpose of loading and un- 
loading, and the court held that the longshoreman, 
being in the employ of such a vessel, was to be regarded 
as there by invitation, and therefore as entitled to the 
protection which would result from having the pier in 
an ordinary state of security and strength. The court 
also held that though the lease contained a covenant 
binding the lessee to keepthe pier in good order and 
repair, the lessors were not exonerated thereby, dis- 
senting from Pretly v. Bickmore, supra. 

In Edwards v. New York & Harlem R. Co., 98 N. Y. 
245; 8S. C., 50 Am. Rep. 659, the plaintiff was injured 
by the falling of a gallery ina building let to be used 
for public exhibitions; and it was held that the lessors 
were not liable, there being no evidence that they 
either knew or had reason to know that the gallery 
would be used in such a way as to endanger its security. 
The court however in delivering judgment said: ‘If 
one builds a house for public amusements or entertain- 
ments, and lets it for those purposes, knowing that it 
is so imperfectly or carelessly built that it is liable to 
go to pieces in the ordinary use for which it was de- 
signed, he is liable to the persons injured tbrough his 
carelessness.”’ A vigorous dissenting opinion, arguing 
that the lessors ought to be held to respond to dama- 
ges. Was drawnup by Ruger, C. J., and concurred in 
by Danforth and Fineh, JJ. See also Camp v. Wood, 
i6 N. Y. 92; 8. C., 32 Am. Rep. 282. 

The case of Albert v. State, 66 Md. 325; S.C., 59 Am. 

tep., appears to have been almost indentical in its 
circumstances with the case at bar. It was an action 
brought by orfora minor for damages sustained by 
him by the death of his parents, who were drowned by 
reason of the defectiveness of a wharf in the occupa- 
tion of the defendant's tenant. The instruction given 
on trial to the jury was that ‘‘if the jury found that 
the defendant was the owner of the wharf and that he 
rented it out to a tenant, and that at the time of the 
renting the wharf was unsafe, and the defendant knew, 
or by the exercise of reasonable diligence could have 
known of itsunsafe condition, and the accident hap- 
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pened in consequence of such condition, then the plain- 
tiff was entitled to recover.”” Ouappeal this instruc- 
tion was approved by the Court of Appeals as correct. 

Several of the cases above cited are cases in which the 
lessors were held to respond in damages because the 
premises from which the injuries were received were 
in such astate as to be nuisances, public or private, 
when let; but others are cases in which the lessors 
were held to respond because the premises let by them 
for a rent or profit were let to be used for purposes for 
which they were not fit orsafe to be used, and because 
the lessors knew when they let‘them the purposes for 
which they were to be used, and also knew or ought to 
have known that they were not fit or safe to be so 
used. The latter class includes Godley v. Haggerty: 
Swords v. Edgar; Albert v. State, the liability which it 
proclaims being of special application where the premi- 
ses are let to be used for popular resort or entertain- 
ment, or for other public’‘or quasi public purposes. 
And indeed a disposition appears to exist on the part 
of some judges to limit the lessor’s liability except for 
nuisances, to cases in which the injuries complained 
of are attributable to defective or dangerous premises 
let to besoused. The case at bar plainly falls within 
this class even when so limited. 

The defendants cite Leonurd y. Storers, 115 Mass. 86; 
8. C., 15 Am. Rep. 76. In that case the plaintiff was 
injured while passing along a public street in Boston, 
by the failing of snow and ice upon ber from a house 
belonging to the defendant, but leased by him nearly 
twelve years before for the term of fifteen years toa 
tenant who by the terms of the lease was “to make 
all needful and proper repairs, both external and in- 
ternal.’’ The plaintiff sought to charge the defendant 
because the roof was so constructed that the snow and 
ice in collecting upon it, would naturally slide into the 
The court held that it did not appear that the 
tenant “might not have cleaned the roof by the exer- 
cise of due care or that he could not by proper precau- 
tions have prevented the accident,” nor that “any 
neglect of duty or wrongful act on the part of the de- 
fendant was the cause of the injury,” and affirmed the 
judgment for the defendant. The ground of decision 
is not very clearly set forth, but it would seem that 
the defendant was discharged because the injury was 
attributable to the negligence of the tenant instead of 
to any defect in the structure of the house, or if there 
Was any defect because it was for the tenant alone 
under the lease to remedy it. It will be observed that 
the defendant, if charged, would have beeu charged,on 
the ground that the house when let was a publie nui- 
sance, andthe case would have belonged to the first 
class of cases as above. 

The defendants also cite Mellen v. Morrill, 126 Mass. 
545. In that case the defendant was the owner of a 
dwelling-house which he let by parol to a tenant who 
occupied it for a dwelling-house and market. The 
walk from the street to the door led along an enbank- 
ment and was unsafe for want of a railing. The plain- 
tiff, in going to the house along the walk in the night 
time for the purpose of settling an account with the 
tenant, fell down the embankment and was injured. 
The court held that the defendant was not liable, but 
that it was the duty of the tenant, if he used the premi- 
ses so as impliedly to invite people to visit them inthe 
night, **to make them safe by arailing or by alight or 
by other warning.” It did not appear that the de- 
fendant let the premises to be used as a market. 
Moreover it would seem that they might have been 
safely usedifthe tenant had simply set out alight or 
other warning. See Rich v. Basterfield, 4 C. B. 784. 

We think the action is maintainable against the 
lessor and lessee jointly. The case of Irvme v. 
Wood, 51 N. Y. 224; 8. C., 10 Am. Rep. 605, is exactly 
in point. There the cause of the injury was a coal hole 


street. 








excavated in a city sidewalk and defectively covered, 
which was used by lessees of the premises. The lessor 
did not contest his liability. The court held that the 
lessees were liable jointly with him. The court, in 
giving judgment, said: ‘The landlord rented the 
nuisance and took rent forit. The tenants used it 
and paid rent, and hence they mustall be considered as 
continuing and respousible for the nuisance.” Citing, 
The King v. Pedly, 1 A. & E. 822; A nderson v. Diclie, 
26 How. Pr. 105; People v. Erwin, 4 Deuio, 129. See 
also The King v. Moore, 3B. & Ad. T84. 
Demurrer overruled. 


—____.————— 


ICE—NAVIGABLE RIVERS— RIGHTS 
PUBLIC, GATHERERS AND TRAVEL- 
LERS—NEGLIGENCE. 
MAINE SUPREME JUDICIAL COURT. 
JUNE 16, 1887. 


WoopMAN Y. PITMAN. 


OF 


The right of passage over the ice for general travel is not the 
paramount right at sucha place as the Penobscot river at 
Bangor,and for some distance below, where the great body 
of the ice is annually harvested for the purposes of do- 
mestic and foreign trade, the traveller's privilege at such 
place being of trifling consequence compared with other 
interests conflicting with it, and beset with difficulty and 
danger during the ice-cutting season. 

Itisthe duty of those who appropriate to their use por- 
tions of a public river for ice-fields to so guard their 
fields after they have been cut into as not to expose to 
danger any persons who may innocently intrude upon 
them 

Although the defendant may have been in fault in leaving his 
ice-field unprotected against accident, yet where the 
plaintiff's servant, knowing tie customs of ice-gatherers, 

y left 

the side of the defendant’s ice-field, knowing 


willful the usual driven track, and drove hank 





over a 
of snow by 
that 


he was going upon an ice-field, and that it was dan- 


gerous to do so, he was guilty of contributory negligence, 
and the plaintiff cannot recover for injuries to his prop- 


erty 


CTION on the case to recover damages to plaintiff's 


i property because of alleged negligence of defend- 
ants. The verdict was in favor of the plaintiff. The 


opinion states the material facts. 

C. P. Stetson, for plaintiff. 

Wilson & Woodward, for defendants. 

Peters, C. J. This case largely depends for solu- 
tion upon what may be the extent of the right to har- 
vest ice from our large rivers, compared with the con- 
flicting right of travelling upon such rivers during the 
winter season. This is an interesting topic of inquiry 
in view of the importance which ice has lately as- 
sumed as a merchantable commodity, and is a branch 
upon which the law has as yet hardly passed beyonda 
formative period. The inexhaustible and ever-chang- 
ing complications in human affairs are constantly pre- 
senting new questions and new conditions which the 
law must provide for as they arise; and the law has 
expansive and adaptive force enough to respond to the 
demands thus made of it, not by subverting, but by 
forming new combinations and making new applica- 
tions out of its already established principles—the re- 
sult produced being only ‘‘ the new corn that cometh 
out of the old fields.”’ 

Neither of the rights which seem in conflict in the 
present case, that of harvesting ice and that of travel- 
ling upon the ice, is absolute in any person. No one has 
any absolute property in either. They are derived 
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from a natural right which all have, to enjoy the bene- 
fit of the elements, such as air, light and water, and 
are common or public rights, which belong to the 
whole community. In the Roman law they were clas- 
sified as ‘‘imperfect rights.” Not that all persons can 
or do enjoy the boon alike. Much depends upon first 
appropriation. One man’s possession may exclude 
others from it. Says Blackstone (2 Com. 14): “ These 
things, so long as they remain ‘in possession, every 
man has a right to enjoy without disturbance; but if 
once they escape from his custody, or he voluntarily 
abandons the use of them, they return to the common 
stock, and any man else hasan equal right toseize and 
enjoy them afterward.”” They are the subjects of 
qualified property by occupation. 2 Kent Com. 348. 
Each right is in theory, speaking generally, relative 
orcomparative. Each recognizes other rights that 
may come in its way. Each must be exercised rea- 
sonably. And what would be a reasonable exercise of 
the one or the other, at any particular place (for clearly 
there would be a difference in the relative imiportiaiuce 
of the different rights in different localities) depeuds 
in a large degree upon the benefits which the commu- 
nity derive therefrom. The public wants and necessi- 
ties are to be considered. The two kinds of franchise 
belong to the people at large, are owned in common, 
and the common good of all must have a decisive 
weight on the question of individual enjoyment. 
These and all other public rights, and the relation 
that shall subsist between them, when not thereby 
trenching upon congressional jurisdiction, may be 
regulated by the Legislature. The Legislature is the 
trustee of the public rights for the people: and as 
such agent or trustee, the Legislature of this State has 
gone 2 great way in abridging an individual enjoy- 
ment of some of the common rights and privileges 
possessed by society, when the legislation has pre- 
sumably inured to the common good. It authorized 
the changing of the channel of the Saco river, al- 
though the effect of the diversion was to impair the 
value of a good deal of private property (Spring v. 
Russell, 7 Me. 273), has allowed private interest to be 
subserved to the injury of other private interests, by 
permitting dams and mills to be erected which pre- 
vented the flow and ebb of the tide, upon the ground 
that the publicas awhole were to be benefited thereby 
(Parker v. Cutler Mill-Dam Co., 20 Me. has 
granted to a single individual the exciusive right of 
navigating Penobscot river above the tide with 
steamers for a period of twenty years, for the consid- 
eration of improvements to be made in the navig 
tion of the river by the grantee. Moor v. Veazie, 3 
Me. 360, and 82 id. 343, and 14 How. 568. These are 
illustrations of the legislative power in such matters. 
The Legislature has the constitutional authority no 
doubt to provide rules regulating the possession and 
cultivation of the ice-fields upon our navigable rivers, 
where the tide ebbs and flows, at allevents so far as 
the business is carried on below low water line, and 
for the adjustment of conflicting interests which may 
affect that privilege. If it omits to do so, such mat- 
ters necessarily become the subjects of judicial inter- 
pretation. While the judicial is not co-extensive with 
the legislative jurisdiction upon the questions, there 
can be no doubt that it is within the scope of judicial 
authority to determine the manner in which such pub- 
lic privileges may be best enjoyed by the public, pro- 
vided that any judicial regulation which may be at- 
tempted shall do no violence to existing law. 
The law is subject to slow and gradual growth. A 
remarkable instance of the development of the law ts 
seen in the doctrine unanimously adopted by the 
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courts in this country, that a river may be considered 
navigable although not affected by a flow of the tides 
from the sea. 





The common law was otherwise. Lord Hale, the 
great publicist, knew no such doctrine. Legislation 
did not create it. The courts felt obliged to adopt the 
interpretation, as anew application of an old rule, 
from an irresistible public necessity. The court of no 
State has probably ventured so far as this court bas in 
maintaining that small streams have floatable prop- 
erties belonging to the public use. Our climate and 
forests, together with the interests and wants of the 
community, make the doctrine here reasonable—a 
reasonable interpretation of the law; while in some of 
the States, where less necessity for the doctrine exists, 
it is considered by their courts to be untenable, as 
subversive of private rights. So in handling the some- 
what novel and important questions now pending be- 
fore us, we are certainly at liberty to construct out of 
admitted legal principles such reasonable rules as will 
meet the requirements of the case. 

The importance to the public of the ice privileges 
within the territory before named is incomparably 
greater than is that of travelling on the ice. Winter 
river roads are of much less consequence at the pres- 
ent day than formerly. In the earlier days the natu- 
ral ways were the only ways for travel, and upon the 
large ponds and lakes, and upon the rivers in remote 
places, the same necessity may even now exist. But 
at Bangor, and for some distance below, the principal 
area of Penobscot river from which the ice-cuttings 
have been for some years customarily taken, the pub- 
lic have no need of a way on the ice. The traveller 
receives much more than an equivalent for any de- 
privation of the natural passage, in the use of the 
roads on the banks of the river, at all times kept pas- 
sible at the public expense. Roads over the. ice are 
rarely suitable and passable—only occasionally so. 
The access to them from the shores is difficult, if not 
dangerous, where the tide, as it does here, ebbs and 
flows. Permission must be had of the riparian pro- 
prietor to cross his land toenable one to get to the 
river without being a trespasser. The inconveniences 
render the privilege nearly, if not quite, worthless. 
Nor is any considerable use of the river for such pur- 
pose proved or suggested. On the other hand, the 
business of gathering ice for merchantable purposes 
has assumed extravrdinary importance on our rivers, 
Large amounts of capital are invested. Thousands of 
men and of teams are employed at aseason of the 
year when other employment cannot be obtained by 
The outlay is mostly in bills for labor, widely 
A crop of immense value is annually pro- 


them. 
circulated. 


duced from an exhaustless svil without sowing. The 
shipping business is materially aided by it. The 
wealth of the State is greatly increased by it. It is 


eminently a business of the people. It would seem 
unreasonable to embarrass such an important enter- 
prise by according to the travelling public a para- 
mount right of passage, when such right, even to its 
possessor, is scarcely good for any thing. 

It isan error, we think, toinvest the right of pass- 
ing on the ice in all places with the same degree of im- 
portance as that which attaches to the right of vessels 
in navigable waters. It may be an offshoot of the 
navigable right—something akin to it—but aright of 
a secondary or inferior degree. The idea of roads 
over the frozen surface of rivers was never broached 
in the old common law. It has grown up since, and 
should be the superior right or not, according to cir- 
cumstances. We know of only one judicial decision 
touching the subject—that in our State (French v. 
Camp, 18 Me. 433)—and that does not contradict the 
views we express in this discussion. There the plain- 
tiff’s injury came from the defendant’s carelessness in 
cutting a hole through the ice and leaving it exposed, 
upon or near a place where there had been a winter 
road for more than twenty years. Weston, C. J., 
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there says: “Assuming that the defendant has as good 
a right to the use of the water as the plaintiff or the 
public generally had to the right of passage, the use of 
acommon privilege should be such as may be most 
beneficial and least injurious to all who have occasion 
to avail themselves of it.” 

In the present case, it must be remembered, the de- 
fendants are not defending themselves as riparian 
owners, for that would justify their possession only 
to low-water line, but as a portion of the public, par- 
taking of acommon anid public right. DBrastow v. 
Rockport Ice Co., 77 Me. 100. 

An unlawful obstruction to navigation, being a 
common nuisance, is remedial by indictment, or by 
abatement; ora court of equity may take jurisdiction 
upon an information filed by an attorney-general. 
Gould Waters, § 121. It would seem strange to see the 
ice-harvesters accused of nuisance. 
ists in lawful business only where actual injury is sus- 
tained. It must be some essential injury ana damage. 
** People living in cities and large towns must submit 
to some annoyance, to some inconvenience, to some 
injury and damage; must even yield a portion of 
their rights to the necessities of Wood 
Nuis. 11. 

In an English case it was said: ‘*‘ Where great works 
are carried on which are the means of developing the 
national wealth, persons must not stand on extreme 
rights, and bring actions for every petty annoyance.” 
St. Helen Smelting Co. vy. Tipping, 11 Jur. (N.S.) 785; 
reported in 116 FE. C. L. 1093. 

In Rhodes v. Otis, 33 Ala. 578, a much-quoted case, 
the test of the floatability of a stream was held to be, 
whether fit for valuable floatage and useful to impor- 
tant public interests. 

In Wethersfield v. Humphrey, 20 Conn, 218, it was 
held that in order to make a stream navigable *‘ there 
must be some commerce and navigation upon it which 
is essentially valuable.” Same decision in Town of 
Groton v. Hurlburt, 22 Coun. 178. Navigators must 
endure inconveniences forthe greater general good. 
Brown v. Town of Preston, 88 Coun. 219. To consti- 
tute nuisance, the obstruction must materially inter- 
rupt general navigation. State v. Wilson, 42 Me. 9. 

In Rowe v. Granite Bridge Co., 21 Pick. 544, 347, 
Shaw, C. J., said: ‘‘ But in order to have this charac- 
ter it must be navigable to some purpose useful to 
trade or agriculture.’’ 

In Attorney-General v. Woods, 108 Mass. 436, it is 
said that this language is applied to the capacity of 
the stream rather than to its uses. Butthe last was a 
case where the officers of the Commonwealth were en- 
deavoring to prevent an act supposed to injuriously 
affect the harbor of Boston. 

It is our opinion that any occupation of the Penob- 
scot river, within the limits now receiving our atten- 
tion, for the purpose of a winter-way, would be at this 
day of such insignificant importance, so useless and 
valueless, in comparison with other public interests, 
that it cannot be set up to prevent or abridge the tak- 
ing of ice within those limits to any extent whatever. 

We do not however apply the rule stated toany place 
where a way is commonly used across the river, con- 
necting town or county roads, or where a ferry is es- 
tablished by law. Rev. Stat., ch. 20,87. The travel- 
ler’s right, even if existing theoretically, does not un- 
der the circumstances assert itself. Reasonable use is 
practically no use. The same public, possessing both 


3ut nuisance ex- 


business.” 


rights, prefer to abandon the use of the one for the 
much more valuable use of the other. 

We are aware that the law, in facilitating the enjoy- 
ment of public rights—and no private right is involved 
in this controversy—scans closely the grounds upon 
which it admits the advantage of one person to be set 
off against the disadvantage of another. 





In anearly English case (Rex v. Russell, 6 Barn. & 
C. 566) an extreme rule was promulgated, in later cases 
not fully assented to, that staiths erected in the river 
Tyne should not be regarded asa public nuisance, if 
the public benefit produced by them countervailed 
the prejudice done to individuals; the supposed pub- 
lic benefit being, that in consequence of the erections 
coals would be brought to the London market in bet- 
ter condition or for lesser price. In subsequent cases 
it has been maintained that the benefit to be derived 
from tolerating any impairment of the navigable con- 
venience must be direct, and that the staiths in the 
Tyne were a remote and indirect benefit merely, and 
not computable asa public benefit in the sense of the 
term in which it should be used when considering the 
question of nuisance; and it has been explained that 
the benefit must be a public benefit tothe same pub- 
lic; that the same public, or some part of the public, 
which suffers the inconvenience, must also receive the 
benefit; that it must be both beneficial and injurious 
to the public using the same waters. 

A satisfactory explanation of the doctrine appears in 
a discussion by Jessel, M. R., in Allorney-General v. 
Terry, L. R., 9 Ch. Div. 423, where he says: ‘“ Then it 
may be asked, what is the public benefit? In my 
view it is a benefit of a similar nature, showing that on 
a balance of convenience and inconvenience, the pub- 
lie at that place not only lose nothing, but gain some- 
thing by the erection.”’ In that case it was decided 
that any benefit in the way of gaining trade, to a sin- 
gle individual erectinga wharf in navigable waters, 
was too remote to be held to be for the advantage of 
the public generally, when the channel intruded upon 
was so narrow that every foot of it was wanted for 
navigation. Inthe opinion an illustration of public 
benetit is given, by supposing the piers of a bridge to 
be placed in the middle of a navigable river, thereby 
“to some extent, toa more or less material extent, 
obstructing the navigation;”’’ but the necessity is 
greatand the injury trifling. In that case, says the 
opinion, “it would be a benefit that would counter- 
balance the public injury.” 

Applying the doctrine as carefully as it is guarded 
in the cases ost widely differing from the case of 
Rex v. Russell, above cited, we feel assured that our 
conclusions are correct in sustaining the contention 
of the present defendants. Here the ice-gatherer and 
the traveller belong to the same public; have presum- 
ably interests alike; were using the same river—the 
same waters—though in different ways. The ice-takers 
were occupying the river under the natural right of 
dipping water therefrom, and itis as if thousands of 


men were simultaneously exercising the right to- 
gether. The enterprise directly fosters the interests 


of navigation on the river. On the other hand, as we 
have before said, the right of travel, so far as pertain- 
ing tothe navigation of the river, is, under the cir- 
cumstances, at most, a secondary, theoretical right, 
and of no real and essential value. Even private prop- 
erty may be taken for public use by affording compen- 
sation. Here if the traveller is not allowed the use of 
the river, it is because more than compensation is sup- 
plied to him in other roads provided for his use. 

We think the trial was conducted upon a too liberal 
application of the principles which govern the use of 
navigable streams, and that the jury were theroby 
prejudiced against the defendants, to their injury. 
These views being accepted, it necessarily follows that 
this portion of the river should be considered as vir- 
tually closed during the winter against general travel- 
ling. The whole track cut over must be constantly 
beset with danger to a traveller who does not keep up 
an especial acquaintance with the condition of the ice 
Besides, the ice fields, after they have been staked 
and fenced and scraped, and in some instances con- 
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necting fields extend across the river, have so far be- 
come the property of the appropriator that anu action 
would lie against one whe disturbed his posses- 
sion. People’s Ins. Co. v. The Excelsior, 44 Mich. 
229. 


At the same time the appropriators should, by suita- 
ble means, reasonably guard their fields against ex- 
posing to danger persons who may be likely to inno- 
cently intrude upon them, if such likelihood may 
be seen to exist. It is not necessary in the present 
case to inquire whether the defendant sufficiently ob- 
served such caution or not, inasmuch as we are clearly 
of the belief that the plaintiff's servant in charge of 
his team was guilty of an act of carelessness which 
caused the plaintiff's loss. Even if the defendants 
were in fault, their delinquency would be a prior act, 
while the servant’s was a subsequent, distinct, inde- 
pendent act. The defendants had no reason to sup- 
pose the servant would go in the direction he did, or 
be heedless in hiscourse if he were to go there. As 
some judge said: **One man is not required to take 
another man’s discretion in his keeping.” 

Atall events, the defendants’ act or omission was 
not negligence against the plaintiff; not an act which 
the plaintiff can complain of. The idea is clearly ex- 
pressed in 2 Law Rev. & Quar. J. 507: ** The party who 
last has a clear opportunity of avoiding the accident, 
notwithstanding the negligence of his opponent, is 
considered solely responsible for it.’’. In such case de- 
fendants are not even guilty of contributory negli- 
gence; that is, their negligence does not ina legal 
sense contribute to it or participate in it. It is merely 
a passive agency. orcondition or situation through or 
by which the accident happened; but no part of its 
real and controlling cause. O”’ Brien vy. McGlinchy, 68 
Me. 552, 557. 

The servant was bardly even a traveller on the river 
in the ordinary sense of theterm. He was himself an 
operative at the ice fields. Hecame with his team 
upon the ice by crossing defendants’ land, striking a 
travelled way which led upon the ice, along the shore, 
up to the field of operations he was to engage in. From 
a freak of his own, instead of keeping the road, as 
properly he should, he crossed one of defendants’ 
fields, as properly he should not; and while attempt- 
ing to go across or around another field of theirs, his 
team broke through the ice and was lost. The pre- 
tense is set up that the defendants had no fence as a 
protective barrier at the end of the field extremest 
from the west bank of the river to prevent the trav- 
eller from going upon the thin ice. None was needed. 
The exercise of ordinary care by the servant wis all 
that was needed. There wasa large ridge of snow and 
ice at the easterly end of the field, several feet high, 
thrown up by scraping the field from west to east in 
preparation for ice-cutting. It seems that the ice was 
left uncut and solid for a space of twelve or fifteen 
feet in width inside of the pile or ridge, in order to 
afford space wide enough fora pair of horses to travel 
upon while cutting out and handling the cakes of ice. 
It is arisky track for any horses, but what dangers 
there are upon the track are incidental to the business. 
The servant confesses that he was acquainted with the 
mode of the business; that he knew that the ice had 
been scraped up to the ridge of snow; knew that there 
might be holes and thin ice where the field had been 
scraped; knew that he was going upon the scraped 
ice; and still he recklessly undertook to conduct his 
team on the inside of the ridge, when there was an 
abundance of room to drive safely outside of it. By 
his carelessness, for which ‘there seems to be no 
rational explanation, the plaintiffs property was 
lost. 

Motion sustained. 





Walton, Danforth, Virgin, Libbey and Foster, JJ., 
concurred. 

Haske, J. I concur in the result, but I cannot 
agree to the reasoning of the opinion of the court, for 
the following reasons: The right of navigation in pub- 
lic waters is paramount, although they may be sub- 
jected to any other useful purpose, even though such 
use May temporarily impede the paramount right; 
but when a use blocks navigation, it must cease until 
the necessities of navigation be served. A vessel may 
be lawfully at anchor in and completely obstruct a 
roadstead, so longas itis not needed for passage by 
other vessels; but when needed the channel must be 
left open. The rights of passage and of anchorage are 
common rights, but the former, from necessity, is 
paramount, that both rights may be reasonably en- 
joyed. Both may be exercised, but neither can be 
lawfully destroyed. A sailing vessel, in ascending a 
river, may occupy the whole channel if necessary, and 
asteamer astern must so remain unless it may pass 
her safely; but when the former comes to anchor the 
steamer has the paramount right of passage, and the 
channel must be left open if possible. Soa traveller 
ona highway has the paramount right to pass along, 
and teams standing and obstructing the way must 
move to give reasonable chance for passage. Frozen 
navigable waters are public highways, and the trav- 
eller ordinarily hus the paramount right of passage as 
necessarily incident to the reasonable enjoyment of 
his right, but it must be exercised in common with 
such uses as the frozen surface of the river is adapted 
to. One such use is the harvesting of ice—ause that 
may impede travel. Both are common rights, and 
both may be lawfully exercised; but both cannot be 
enjoyed at the same spot at the same time, because 
the one may be there destructive of the other, so that 
it may be reasonable for that use, giving the larger 
public benefit to restrict other uses to a narrower com- 
pass, but it cannot lawfully monopolize the whole 
right tothe utter destruction of all other rights. 

Ice-gathering has become a remunerative and useful 
industry, and is of great benefit to the public. The 
nature of the business necessarily requires that it 
should not be subjected to a paramount right of travel 
that may destroy its reasonable enjoyment. Both ice 
gatherers and traveliers are partakers in a common 
right. Neither has such a paramount right as to per- 
manently and entirely extinguish that of the other, 
but both may exercise their right reasonably, un- 
der all the circumstances surrounding their con- 
duct. 

If the public has appropriated a particular portion 
of the ice of a stream or pond, and has worn a 
well-beaten track upon the same, would it be reason- 
able for the ice-gatherer to interrupt such use? So if 
the ice-gatherer has appropriated and marked his ice- 
field, leaving the traveller room for passage, would it 
be reasonable for the traveller to go upon it and defile 
it? Both uses of the ice are lawful, but neither may 
wholly exclude the other. Both cannot have the pos- 
session and use of the same ice for different purposes, 
although both have acommon right to it solong as it 
remains unappropriated by either. The taker of water 
from a stream may not interfere with the navigation 
of it, but the harvester of ice obstructs the public 
highway at that place, so the one can no more take the 
whole ice and destroy the public highway than the 
other without legislative authority could divert the 
stream and leave its bed dry and unnavigable. Courts 
may declare the relative rights of persons, but they 
cannot extinguish them. 

The plaintiff's servant had no need to enter upon 
the defendant’s ice-field, and he is chargeable with no- 
tice of the dangerous character of the spot, and for 
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his imprudence in so doing the plaintiff is not entitled 
to recover. 





ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CRIMINAL LAW — STATUTE — FORNICATION —“ UN- 
MARRIED.’’—Upon a trial for fornication under a stat- 
ute providing that ‘*if any unmarried man shall live 
and cohabit with an unmarried woman,” etc., itis suf- 
ficient for the prosecution to show that at the time of 
the alleged offense the parties were not intermarried. 
[t is not necessary togo further and show that they 
were not married to some other person. It is true 
that where parties are living and cohabiting together 
in an open and notorious manner, in the absence of 
any testimony to show that they were not married to 
each other, the presumption is that they are living to- 
gether lawfully. But where the proof is that they are 
not married to each other, and yet are living together, 
to hold that the prosecution must prove further they 
are not guilty of another public offense, viz., adul- 
tery, by showing that they are not married to any 
other person, is presuming that they are guilty of 
adultery. Jt is requiring that the prosecution shall 
prove a negative, viz., that they are not committing 
adultery. When the proof has established the 
fact that the parties are living together unlawfully. 
not being married to each other, as in this case, this 
by itself makes out the crime of fornication. The 
presumption, in the absence of proof of marriage, is 
that persons are single and unmarried. Marriage 
must be proved, not presumed. Therefore when the 
only evidence is that the persons prosecuted are living 
together unlawfully,and there is no proof of marriage, 
this presumption attaches, and the offense is fornica- 
tion. To require the prosecution to prove marriage 
of either of the parties to any other person is to exact 
proof of a negative, which would be often impossible. 
The means of such proof are almost wholly in the 
power of the party accused. Such a requirement 
would virtually annul the above law so far as it relates 
to unmarried persons, and defeat the legislative will. 
Mont. Sup. Ct., July 15, 1887. Territory v. 
Opinion by Galbraith, J. 


J asp r. 


EMINENT DOMAIN—“ TAKING” FOR PUBLIC USE.— 
Under the language of the California Constitution as 
it existed prior to 1579, where the State for public pur- 
poses turns or straightens the channel of a river where 
it empties into another river, so that the land on th« 
opposite side is, five years afterward, injured or de- 
stroyed by the increased velocity of the current, such 
damage is not a taking of land for public use, and does 
not entitle the owner to compensation. It is evident 
that those cases (if there be such) which hold that 
mere consequential damage is a taking within the 
limitation upon the power of eminent domain, use the 
word in an unusual and extended sense, and the rea- 
son for such extended sense is not hard to find. Of 
course primarily the word was used in reference to 
the necessities of the government to use the property 
sought. But it has been held that the clause in the 
Constitution, ** property shall not be taken without 
compensation,” is not a grant of power, but a limita- 
tion. Therefore the State is liable only to pay for 
property taker for public use. Hence the meaning of 
the word was extended to cover cases, which though 
not within the letter of the limitation, were within 
its spirit and meaning. Most of the cases however in 
which it has been held that property so damaged is 
taken to that extent are cases of corporations engaged 
in the public service in the sense that they can be au- 
thorized to use the power of eminent domain to con- 











demn land, but yet which are engaged in business for 
the gain and profit of their stockholders. It is merely 
held here that the delegation of the power of eminent 
domain does not relieve the corporation from ordi- 
nary liability for damages caused by carrying on its 
business. It was granted the power to take, because 
of its public utility, but that did not confer the right 
to damage. Though performing a public service, it is 
yet not the State, which only acts for the public good, 
and which is only responsible, as provided in the Con- 
stitution. Iftherecan be found acase in the books 
which holds that under such facts as are alleged in 
this case the State is liable, our attention has not been 
called to it. The damage is plainly not the natural 
consequence of the work which could or ought to 
have been anticipated orexpected as the result. It 
was remote and consequential—a purely incidental 
and unexpected effect. There was not enforced occu- 
pation of the property or interference with it. The 
owner was left in full possession, and there was done 
to the land or left upon it nothing to obstruct its use. 
The case of Pumpelly v. Green Bay Co., 15 Wall. 166, 
is most relied upon, and it is a case by which the right 
of the parties here may well be tested; for the opin- 
ion in that case seems to admit that the doctrine 
there announced, if not opposed to the current of au- 
thority upon the subject, at least modifies the rule as 
to the particular circumstances of that case. It is ad- 
mittedly an extreme case in that direction. The court 
there says, speaking of this very point: ‘* We are not 
aware of the numerous cases in the State courts in 
which the doctrine has been successfully invoked that 
for a consequential injury to property of the individ- 
ual, arising from the prosecution of improvement of 
roads, streets, rivers and other highways, for the pub- 
lic good, there is no redress; and we do not deny that 
the principle isa sound one inits proper application 
tomany injuries to property so originating. And 
when in the exercise of our duties here, we shall be 
ed upon to construe other State Constitutions, we 
: {not be unmindful of the weight due to the decis- 
ions of the courts of those States. But we are of the 
opinion that the decisions referred to have gone to the 
uttermost limit of judicial construction in favor of 
this principle, and in some cases beyond it, and that 
it remains true that where real estate is actually in- 
vaded by superinduced additions of water, earth, sand 
and other material, or by having an artificial struc- 
ture placed upon it, so as to effectually destroy or im- 
pair its usefulness, it is a taking."’ It is evident there 
is nothing in this case in conflict with the doctrine of 
Green vy. Swift. In the case from 13 Wall.a dam was 
built, which caused the water to continuously and 
permanently cover the land of plaintiff. If it was phy- 
sically and permanently occupied by a foreign body, 
placed there by defendant when the dam was built, it 
was easy to ascertain how much would be thus occu- 
pied. It was the natural, certain and immediate con- 
sequence of the act. The land was really used by the 
defendant. There was no such state of affairs here. 
But that court has itself declared the case of Pum- 
pelly v. Green Bay Co. to be an extreme case, and ex- 
plained, if it has not modified, its meaning. The case 
of Transportation Co. v. Chicago, 99 U. S. 635, was an 
action on the case for damages sustained by reason of 
the construction of atunnel by the city, under the 
authority of an act of the Legislature. After saying 
that no action would lie at common law, the court 
“The decisions to which we have been referred 
were made in view of magna charta, and the restric- 
tion to be found in the Constitution of every State, 
that private property shall not be taken for public use 
without just compensation being made. But acts 





say: 


done in the proper exercise of governmental powers, 
and not directly encroaching upou private property, 
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though their consequences may impair their use, are 
universally held not to bea taking within the mean- 
ing of the provision. They do not entitle the owner 
of such property to compensation from the State or 
its agents, or give hima right of action. This is sup- 
ported by an immense weight of authority. Those who 
are anxious to see the decisions will find them col- 
lected in Cooley on Constitutional Limitations, page 
542, and notes. The extremest qualification of the doc- 
trine ia to be found perhaps in Pumpelly v.Green Bay 
Co., 13 Wall. 166, and in Eaton v. Boston, C. & M. R., 
51 N. H. 504. In those cases it was held that perma- 
nent flooding of private property may be regarded as 
ataking. In those cases there was a physical invasion 
of the real estate of the owner, and a practical ouster 
of his possession. But in this case there was no such 
invasion. No entry was made upon the plaiutiff’s lots. 
All that was done was to render for a time its use 
more inconvenient. The present Constitution of Tli- 
nois took effect on the 8th of August, 1870, after the 
work of constructing the tunnel had been substan- 
tially completed. It ordains that private property 
shall not be taken or damaged for public use without 
just compensation. This is an extension of the common 
provision for the protection of property.”’ The case 
of Eaton v. Boston, C. & M. R., commented upon in 
the above extract, is a very elaborately considered 
case, and strong ground was taken in favor of the 
proposition, that when property is dumaged in any 
way, it is taken within the meaning of the constitu- 
tional limitation. There the injury was more like 
that complained of here than inthe other cases. After 
a very full discussion and citation of authorities, the 
learned judge says: ‘* The defendants do not stand in 
the position of public bodies constituted for the sole 
purpose of executing a public trust or duty, in the per- 
formance of which they have no other interest than 
that which every citizen has. True, the public bene- 
fit may be so promoted by works authorized to be 
made by such corporation that the property of indi- 
viduals taken by them by virtue of their charters may 
be deemed to be taken for public use within the con- 
stitutional provision on thatsubject. Still they exer- 
cise their corporate privileges under a grant of the 
Legislature conferring upon them specific powers for 
their own direct and private advantage.” ‘* They are 
trustees of public interests for their own benefit.” 
‘““The defendants voluntarily accepted their charter 
witha view to their private emolument, and do not 
occupy the position of a municipality, invested, with- 
out their consent, with powers to be exercised solely 
for the public benefit... That is to say, it is carrying 
on business for private gain, and should be held re- 
sponsible for injuries resulting from its mode of doing 
business, like any oneelse. Now these are the ex- 
treme cases upon this subject. In each cuse it is ex- 
presly said that the weight of authority is apparently 
the other way. Neither case is inconsistent with the 
conclusion arrived at in Green v. Swift. Our Consti- 
tution has now been amended so as to require com- 
pensation for property taken or damaged. This is 
itself an admission that property simply damaged is 
not taken. The question as here presented is no 
longera vital one as to constitutional construction. 
We still adhere to our former Opinion. Cal. Sup. Ct., 
June 30, 1887. Green v. State. Opinion by Temple, J. 


PHYSICIAN—RECOVERY FOR SERVICES —Inan action 
by a physician to recover reasonable compensation for 
professional services rendered cefendant at his request, 
defendant offered evidence tending to show that plain- 
tiff had mistaken the disease, and treated him for a 
complaint which he did not have. The court instructed 
the jury that such mistake would not prevent recov- 
ery, unless they further found that the plaintiff did 





not exercise proper care and skill as a physician. Held 
correct. The rule is general, that wherever labor and 
services are performed at the request of another,there 
isan implied promise raised by the law to pay forsuch 
work and services what they are worth; and the skill 
and care required in doing the work, in order to de- 
serve compensation, is that ordinarily possessed and 
exercised by others in like callings. Chit. Cont. 796. 
The physician, like the attorney, undertakes in the 
practice of his profession that he is possessed of that 
degree of knowledge and skill which usually pertains 
to the other members of his profession. And the phy- 
sician, in attending his patients, engages that he 
will use due care to discover the nature of the disease 
which gives occasion for his services, and in ap- 
plying the usual remedies; but beyond this measure 
of skill and diligence the law makes no exaction. If 
he is to be held for results, or asa guarantor of suc- 
cess, itcan beonly in virtue of his express engage- 
ment. Smith v. Hyde, 19 Vt. 54. Ordronaux, in his 
Jurisprudence of Medicine, states the rulein question 
clearly. ‘*The physician,” he says, “is not a guaran- 
tor, without express contract, of the good effects of 
his treatment, and he only undertakes to do what can 
ordinarily be done under similar circumstances. If 
the good effect of his treatment and the consequent 
value of his services be disputed, he must be prepared 
to show that his labor was performed with the ordi- 
nary skill and in the ordinary way of his profession. 
This isall the essential evidence. upon which to found 
his case.’’ Ordr. Med. Jur. 42. A further citation 
from the same author isin point: ‘‘ Ifa physician ig- 
norantly and unskilfully administer medicine, and 
the patient consequently derived no benefit from his 
attendance, the physician is not entitled to any 
remuneration for what he has done. But if he has 
employed the ordinary degree of skill of his profes- 
sion, and has applied remedies fitted to the complaint, 
he is entitled to his hire and reward, although they 
may have failed in the particular instance.”? Id. 1-43. 
In Hupe v. Phelps, 2 Stark. 480, Chief Justice Abbott, 
in summing up to the jury, stated the ground upon 
which a recovery could be had for a physician’s ser- 
vices, as follows: *‘In case of a regular practitioner 
who had used due care and diligence, his claim to re 
muneration depends not on the question whether he 
effected a cure. He would be entitled to pay for his 
services although he was unsuccessful.’’ See further 
on this general subject MeClallen v. Adams, 19 Pick. 
335; Slater v. Baker, 2 Wils. 359; Leighton v. Sargent 
27 N. H. 469; 31 id. 119; Gallagher v. Thompson, 
Wright (Ohio), 466: Seare v. Prentice. 8 Fast, 348; 
McCandless v. MecWha, 22 Penn. St. 261. It plainly 
appeurs then that the right of a physician to be com- 
pensated for his services and medicine does not de- 
pend upon the measure of his success in cffecting a 
cure by the means employed, but upon the diligent 
exercise, under his employment, of the skill which 
commonly pertains to his profession. Such services 
cannot be regarded as other than beneficial. They 
are so in a legal sense; and the right to adequate com- 
pensation arises upon their rendition, wherever his fees 
are otherwise recoverable by suit at law. But it is said 
that this case is not within the rule; for conceding that 
failure in results of usual treatment does not disprove 
beneficial services, the patient is not treated for his 
disease. Itis argued that if the disease of the patient 
be mistaken by the doctor, and his treatment be di- 
rected under that error, the services could not be 
meritorious or of value to the patient. It is to be ob- 


served that the bill of exceptions coming with this 
record gives us none of the evidence taken at the 
trial; and its statement on argument is entirely aside 
from the purposes which the writ of error is brought 
The bill states only that the suit was for a 


to serve. 
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physician’s bill, and the defendant gave evidence 
tending to show that the plaintiff had mistaken his 
disease, and treated him for another disease; that the 
trial judge instructed the jury, that in itself this was 
an immaterial fact. Its value in the case, in connec- 
tion with the consideration of skill and care, was 
stated in a subsequent part of the charge, and was not 
excepted to. ‘The plaintiff in error claims the fact of 
such mistake to be both material and controlling in 
the case, but it can be so only upon the establishment 
of a proposition which I think has not before been as- 
serted. Directly stated, it is that if after the exer- 
cise of due care and skill to discover the nature of his 
patient’s disease, however obscure it may be, the phy- 
sician errs in judgment, and determines inaccurately, 
and treats for the disease which appears to him to be 
that which afflicts his patient, a right to compensation 
never arises or is forfeited. The position, if correct, 
holds the physician to the duties and obligations of a 
guarantor in diagnosis. Ordinary skill and care will 
not suffice. Indeed the highest skill and diligence to 
which the best ever attain will not fill the measure of 
duty and requirement; but there must, in this 
branch of the science of medicing, be absolute cer- 
tainty in its results, or no merit attaches to the ser- 
vices. No case asserts the doctrine that such an as- 
sumption is implied on his part in virtue of his pro- 
fessional employment. In legal theory it could only 
be so on the ground that an error in that branch of 
the medical art imports the absence of usual skill or 
care in every case. It caunot be maintained without 
direct hostility to the general rule, unless it be true 
that this branch of medicine is always capable of as- 
sured and exact determination in practice, and that 
the practitioner of customary skill cannot, with proper 
diligence, fail to distinguish the nature of each dis- 
ease. There is nothing before us to show by admis- 
sion or proof that such is the fact. We cannot 
on any ground known to us so conjecture. We are 
better justified in the inference that cases present 
themselves to the pathologist where the aid of the 
most consummate skill of the practitioner is required 
in determining the true cause to which to refer ob- 
served symptoms, with ground still left for possible 
error. There would seem to be no reason, and there 
is no authority, for holding that in tje mistakes which 
the careful and skillful medical practitioner may 
make in judging upon the true interpretation of symp- 
toms, there is to be found a more serviceable defense 
to a suit for compensation than can be found in mis- 
takes and failures in the results of treatment. In all 
that pertains to the practice of the profession, the 
physician is subject to the one rule, and that rule was 
correctly stated in the instructions given to the jury 
on the trial. N. J. Ct. Err. & App., June Term, 1887. 
Ely v. Wilbur. Opinion by Knapp, J.; Paterson, J 
dissenting. 


*» 


SHIP AND SHIPPING—SALVYAGE—SERVICES—BURN- 
ING VESSEL.—Where a tug provided with a steam 
pump for extinguishing fire is first to reach a burning 
vessel, and pumps water inthe hold for five hours, 
and the fire is finally extinguished by flooding, the tug 
is entitled to salvage, although larger pumps and the 
city fire engines rendered greater service. Such 
prompt and willing service as this must not be dis- 
couraged by the courts in the harbor of Savannah or 
elsewhere. It must be encouraged. These tugs, rigged 
in this way for the purpose of extinguishing fire, are 
just as important tothe shipping interests as the fire 
engines are to the city. They contribute as much in 
saving losses to the people and to insurance companies 
as do the fire engines, and it is a part of the policy of 
the law to encourage those in charge of them. While 
it is not clear to my mind that the stream from the 














pump of the tug extinguished the fire, it contributed 
its full powers to that result. The fire was put out by 
no special skill on the part of the fire department, but 
simply by the volume of water pumped into the hold. 
Certainly the tug was pumping the water all the time. 
It was an obstinate, dangerous fire, and while the fire 
department might finally have extinguished it, had 
not the tug been there, by the great volume of water 
rapidly poured in, yet it is probable that it would have 
been extinguished after greater loss on the cargo and 
greater injury to the vessel. U.S. Dist. Ct., S. D. Ga, 
1887. Gaynor v. The Gler. Opinion by Speer, J. 





NEW BOOKS AND NEW EDITIONS. 
THOMAS ON MORTGAGES. 

A Treatise on the Law of Mortgages of Real Property in the 
State of New York, with reference to the decisions of the 
Federal Courts and of the courts of the various States, 
and an appendix of Forms. By Abner C. Thomas, Second 
edition, revised and enlarged. New York: Baker, Voorhis 
& Co., 1887. Pp. bxiv, 858. 

This is a well considered and useful practical work, 
particularly designed for practitioners of our State, but 
illustrated and fortified by decisions of other juris- 
dictions. It seems to us to be remarkably well arranged 
and has the peculiar merit of conciseness. A table of 
cases covering fifty pages shows the research of the 
author and the extent and importance of the topic. 
The book is well printed. 





PRICE AND STEWART’S TRADE-MARK CASEs. 
American Trade-Mark Cases, decided by the courts of the 
United States, both State and Federal, and by the Com- 
missioner of Patents, and reported between 1879 and 1887, 
with an Index Digest of the cases published. By 
Benjamin Price and Arthur Stewart, of the Baltimore 
Jar. Baltimore, Cushings & Bailey, 1887. Pp. xvi, 1154. 
This timely and valuable work takes up the line 
where Mr. Rowland Cox left it in 1879, and is apparently 
a very complete collection. We should have been glad 
to see the English cases included, but this would have 
been impracticable in one volume. This department 
of law has been greatly developed in the last ten years, 
and is an extremely interesting one. Some of the cases 
in this volume are amusing, for example, one holding 
that ** Yankee”’ is avalid trade-mark for shaving 
soap. In this the court is rather sarcastic upon Mr. 
Browne, and his opinion to the contrary, speaking of 
him as “A Mr. Browne,”’ and observing that he “is 
not a court.’” Wedo not see but that his opinion may 
be just as good as Mr. Blodgett’s, although Mr. 
Blodgett is a court, and we incline to think, better in 
this case, for Fenimore Coopertells us that ‘* Yankees” 
is nothing but a modification of ‘‘ Yengeese,” Indian 
for “ English.”’ We find some local amusement in 
the commissioner’s decision that ‘‘ Albany Beef” is 
nota valid trade-mark for canned sturgeon. A label 
of * Old Bachelor Smoking Tobacco,” with a picture of 
an “old bachelor’’ was held an infringment of a label 
of “Old Coon Smoking Tobacco,’’ with a picture of a 
“coon,” although the former also stated that it was 
**Not Old Coon.” On the other hand “ Rising Moon 
Stove Polish,’ witha picture of the moon, was held 
no infringement of “ Rising Sun Stove Polish,’ with 
apicture of the sun. We should like to hear from 
Katherine and Petruchio, and Mr. Dana, and * The 
Argonaut’? on this point. We note one important 
omission, to-wit: The ‘* Rye and Rock”’ case in our 
Court of Appeals, which is here given only in the court 
below, It ought to be reported with the famous brief of 
counsel, which we once commemorated. The volume 
is haudsomely printed. 
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CURRENT TOPICS. 





HE intelligence and the consistency of a great 
newspaper party organ are amusingly illustrated 

by the’ Zribune of September 27th, in its comments 
on criminal matters. First there is a fervid leader, 
headed ‘‘Sharp must go to Prison,” in which the 
Court of Appeals are informed that they “can but re- 
affirm their earlier decision ” in the Jaehne case, upon 
the sufficiency of the evidence, because ‘‘the evi- 
dence in the Sharp case simply discloses the reverse 
side of the picture of conspiracy and guilt,” and as to 
“the technical points of this particular case, such 
as the admission of Sharp’s testimony and the opin- 
ion of Alderman Miller, the General Term’s logic is 
irresistible.”” Well, it may be to the Tribune sense, 
but itis not to ours. Then comes the inevitable 
moral lesson, that ‘‘if the people expect to keep 
such knaves under subjection, “ they must vote the 
Republican ticket, for the Democratic factions breed 
rogues by the score,” etc. Of course the Republi- 
can faction breeds nothing but saints — that is the 
argument. Then comes another leader, headed 
“TIncorrigible Misdemeanants,” consisting in an at- 
tack on Professor Wayland’s paper of that title 
read before the Social Science Association at Sara- 
toga, in which the reader advocated “the perpet- 
ual imprisonment of that large class of poor wretches 
who have become the slaves of vicious and immoral 
habits, and who are, as experience seems to prove, 
beyond reclamation.” The theory of the Zribune 
critic is that as society finds it impossible or diffi- 
cult to punish worse criminals, it is unjust or im- 
politic to punish these small ones so severely. In 
other words, that it is wrong to do what we can, 
because we can’t do what we ought! This is very 
poor logic, or rather no logic at all. Perhaps the 
remedy suggested is excessive; but then put the 
objection on that ground. Then comes a para- 
graph as follows: ‘‘In considering the convicted 
anarchists’ claims to mercy, it is well enough to re- 
member that ‘the murdered men cannot appeal.” 
We really cannot see why ‘‘it is well to remember” 
that, nor that it has any thing ‘‘to do with the 
case.” We do not believe that the prisoners have 
any claim to mercy, but if any can be made out on 
the score of ignorance, poverty, despair, fanaticism, 
political oppression, or weakness, or defect of proof, 
such claim should be considered, without regard to 
what the murdered men might think if alive —in 
which case, by the way, the anarchists would not 
be under conviction for murdering them! We may 
as well remark here that the public authorities 
should not be deterred from executing justice by 
the threats of the families of the prisoners to com- 
mit suicide if they are hanged. These crazy women 
will not do any thing of the sort, or if they do, 
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they will kindly remove a very disturbing element 
from the community. Finally the Tribune says: 
‘Our law is all right, but under our practice appar- 
ently the last argument which our appellate court is 
expected to consider is, ‘is the prisoner guilty?’ ” 
In other words, the ultimate appellate court is not 
a jury. The jury, the proper tribunal, have passed 
on this question. All that remains is to determine 
whether there was any evidence to sustain their 
verdict, and if there was, whether the verdict was 
influenced by the admission of proper or the rejec- 
tion of improper evidence. What a Court of Ap- 
peals we should have if it were constructed on the 
Tribune model! As individuals that court probably 
believe, as we do, that Sharp is guilty, and as they 
believed that Tweed was guilty; but they may con- 
clude, as they did in Tweed’s case, that material 
errors were committed on the trial, and then they 
will grant a new trial without fear of the people, or 
even of the Zribune of the people, 


The newspapers should not be so violent about 
Chief Judge Ruger’s temporary stay in the Sharp 
case. If it is unprecedented or unusual, that is be- 
cause it has never or rarely been asked for. Doubt- 
less ‘it would have been granted in the case of a 
poor man who had asked for it, just as readily as 
here. Our judges do not run about, with their 
tongues hanging out of their mouth, to grant stays, 
but wait until solicited, and then act according to 
law and conscience. 


By the way, if the 7’ribune is so extremely anxious 
to see bribery and corruption in high places pun- 
ished why does it not stir up some of the occupants 
of the bench in the city? It is notorious that some 
of these persons have given from $15,000 to $25,000 
for their offices, under the shallow pretense of 
‘*election expenses;” that one of them once gave 
his check for $25,000, and allowed it to go to pro- 
test, but afterward redeemed it; that many of them 
have favorite referees to whom or to whose friends 
they are under pecuniary obligations, which they 
pay off with fat references; and so on. These 
things are common talk in the profession and out- 
side. Why does not the Bar Association look to 
these injurious rumors? Mr. DeLancey Nicoll has 
had the honesty and manliness to refuse to be ‘as- 
sessed” a single penny. He deserves the office of 
district attorney for every reason, but we hope he 
will refuse the offers of his friends to pay his ‘‘as- 
sessment.” Refuse to be a party to bribery and 
corruption, and punish it wherever it may exist, we 
say. 


We cannot publish a reply sent us by Mr. D. H. 
Chamberlain to Mr. Winchester Hall’s answer to his 
remarks upon codification. Mr. Chamberlain has 
had his say; Mr. Hall has had his; there let it rest, 
so far as this journal is concerned. If is just how- 
ever to Mr. Chamberlain to say that he disclaims 
the title of his paper —‘‘ Unanswerable Objections 
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to Codification.” That was prefixed to the paper 
(which was originally read before the Columbia 
Law School) by Mr. O. B. Potter for use before the 
Legislature. We thought the paper had a familiar 
sound, and believe that we ourselves once com- 
mented on it. Mr. Potter probably knew the habit 
of the legislators about reading arguments, and so 
very wisely put his case as strongly as he could in 
the title. We will at least give some of Mr. Cham- 
berlain’s concluding remarks, which are as follows: 
‘First. There is no codifier or set of codifiers ex- 
tant — and in the nature of things we can look for 
none hereafter — who can better express legal ideas 
or legal rules than they are now expressed. Second. 
That putting the expression of our common law 
into a code, that is, a statute, is consigning it to 
the charge of that organ of government, which in 
theory and fact is least qualified to make or state 
intelligible, consistent or reasonable law. I marvel 
when men of sense, in view of an average modern 
Legislature—a New York Legislature, for exam- 
ple — propose to submit to it what of our law has 
hitherto escaped its touch. Were our ills tenfold 
greater than Mr. Hall or the Journat thinks them, 
codification on this consideration alone would be 
worse than folly. Mr. Editor, you have allowed 
Mr. Hall space to call upon me in terms ‘to fur- 
nish from legal history a single illustration of the 
dogma,’ 7. e., the dictum of John Austin that ‘as 
soon as a code is produced there is no longer a 
spontaneous development of law.’ It would be un- 
fair to hold you to the duty of admitting me to 
such a discussion in your columns, But I shall ask 
you to allow me here and now to accept the chal- 
lenge and to name the Cude Napoléon, the Code of 
Louisiana, the Prussian Code (Code Frédéric), and 
the Justimian Code, so called. Iam not apt, for 
some very solid, practical reasons, to engage in 
academical or moot discussions, but I will say to 
Mr. Hall that if the persistency of our New York 
advocates of codification shall make necessary an- 
other defeat of their scheme the coming winter, I 
shall try to be ready to make good at the bar of 
reason what I now assert.” We agree with Mr. 
Chamberlain that this is the better disposition of 
the question. Let him and the other arrogant New 
York city obstructionists continue to convince the 
Legislature that they were never intended, and cer- 
tainly will never be fit to make the laws of the 
State, and the judges will continue to make and 
unmake it, to announce one day and forget the 
next, to doubt, to struggle, to wallow in that mire 
of unspeakable despond called the common law. 
**Spontaneous development of law” —‘‘a vile 
phrase "— paradoxical to absurdity. One might as 
well talk of a ‘deliberately intended accident.” 
Law is not spontaneous, but fixed and certain, 
known beforehand. No ‘spontaneous law” for 
us! Law is not a Darwinian tadpole or monkey. 


The New York State Bar Association offers its 
annual Post-Graduate Prize for the best essay, thesis 





or argument on the following questions: ‘‘ Should 
the State control the assignment and distribution 
of the property of insolvent debtors? And if so, 
in what manner, and to what extent?” The suc- 
cessful paper will be read at the next annual meet- 
ing of the Association, to be held in the Senate 
chamber January 21 and 22, 1888. It must be sent 
to George L. Stedman, Esq., Chairman of the 
Committee on Prizes, Albany, N. Y., on or before 
the 23d day of December, 1887, with the name and 
residence of the author. All members of the New 
York State bar in good standing, whether belong- 
ing to the Association or not, can compete for the 
prize. 


It is a relief, in reading the prolix opinions in the 
House of Lords, to see the tedious ‘‘lean” of the 
typography occasionally broken up by a “fat” 
streak of poetry. Lord Fitzgerald, in his dissent- 
ing opinion in the recent case of Caird v. Sime, in- 
volving the question of copyright in university lec- 
tures, refreshingly drops into poetry. In answering 
the assertion that ‘‘ the professor's thoughts as ex- 
pressed that year must be the same as those to be 
similarly expressed the next year,” observes: ‘‘ This 
would seem to assimilate the professor's duty to the 
cuckoo cry of repetition. I rather think that this 
eminent professor would repudiate such a sugges- 
tion, and tell us that the lecturer should remember 


that 
‘Beneath this starry arch 
Naught resteth or is still,’ 


and that his duty is to watch over and criticise new 
modes of thought, new works, the march of intel- 
lect, and those discoveries which 

‘Make old knowledge 

Pale before the new.’ 
Even in pure mathematics there may be alterations 
and additions, and ethical science is not free from 
the inexorable law of mutability.” 


——__>__—_——_. 


NOTES OF CASES. 


N Bacon v. Harris, Rhode Island Supreme Court, 
| July 30, 1887, it was held that bills and notes 
drawn, indorsed or accepted for accommodation 
are subject to the general rule that one taking over- 
due negotiable notes takes them subject to all 
equities; and that a demand note is overdue for 
purposes of negotiation unless negotiated within a 


reasonable time. The court said: ‘* The general 
rule is that he who takes a note after it 1s due 
takes it subject to all equities to which it was lia- 
ble in the hands of him from whom he takes it. 
Two questions arise here therefore, namely: First. 
Is the general rule applicable to a note like the one 
in suit? And if so, second, was the note overdue 
when it passed from Southwick to Black? As to 
the first question, Daniel, in his book on Negotia 
ble Instruments, volume 1, section 726, says that in 
England it is held that the rule does not apply to 
bills and notes drawn, indorsed or accepted for ac- 
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commodation, it being considered that parties to 
accommodation paper hold themselves out to the 
public to be bound to every person who shall take 
the same for value, the same as if it were paid to 
themselves, though Mr. Daniel also says the earlier 
authorities were otherwise. But see Parr v. Jewell, 
16 C. B. 684. The English rule has not been fol- 
lowed in this country. In Chester v. Dorr, 41 N. 
Y. 279, the court decided that an accommodation 
indorser, without consideration, of a promissory 
note, is not liable to a transferee of the note after 
maturity, although such transferee paid a full con- 
sideration, for the reason that it cannot be sup- 
posed that such an indorser intends to give the note 
currency by the loan of his credit for a period lon- 
ger than it is to run according to its terms. In 
Bower v. Hastings, 36 Penn. St. 285, it was held to 
be a good defense to an action by an indorsee 
against the maker of a promissory note, that it was 
made for the accommodation of the payee, without 
consideration, and negotiated by him when over- 
due. The New York case and the Pennsylvania 
case were both carefully considered on both reason 
and authority, and are entitled to the more weight 
because New York and Pennsylvania are the lead- 
ing commercial States in this country. See also 
Hoffman v. 37. In Kellogg v. 


foster, 48 Penn. St. 137. 
Baxton, 12 Allen, 527, the Supreme Judicial Court 


of Massachusetts decided in the same way, though 
apparently without special consideration or inquiry ; 


and to same effect see Cummings v. Little, 45 Me. 
183, and Battle v. Weems, 44 Ala. 105. We know 
of no American case which directly applies the 
English rule, though there are American cases 
which refer to rt as the rule. Of course it is highly 
important that the rule in this country should be 
uniform, and we therefore think that the rule laid 
inthe great commercial States of New York and 
Pennsylvania, the same being in our opinion just 
and reasonable, should be, as it probably will be, 
adopted in the other States. * * * We come 
to the second question: Whether the note was 
overdue when it passed from Southwick to Black. 
The rule in this country is that a note payable on 
demand is overdue for the purposes of negotiation 
unless it is negotiated within a reasonable time; 
and what constitutes such reasonableness of time 
cannot be determined by any fixed and exact rules, 
but must depend upon the circumstances of each 
case. 1 Pars. Notes and Bills, 375-379; Herrick v. 
Woolverton, 41 N. Y. 581; Carll v. Brown, 2 Mich. 
401. It has been said that where the note is given 
fora loan of money, or is payable with interest, 1t 
may be presumed that an immediate demand was 
not within the contemplation of either party, and 
that even after the lapse of months in some cases, 
the note may be considered as still not overdue. 
1 Dan. Neg. Inst., §§ 607, 608. Whether what 1s 
reasonable time is a question of law for the court, 
or a question of fact for the jury, 1s a matter which 
has been a good deal controverted; but undoubt- 
edly the better view is that it 1s a mixed question 
of law and fact, and that except where the facts 








are few, simple and undisputed, in which case the 
court shall decide it, it should be left to be de- 
cided by the jury under the direction of the court, 
upon the particular circumstances of the case. 
1 Dan. Neg. Inst., § 612; 1 Pars. Notes and Bills, 
269; Wyman v. Adams, 12 Cush. 210, 214. We 
think the question of reasonable time in the case at 
bar is a question for the jury under structions 
from the court.” 


The well known case of Ryder v. Wombwell, 16 
W. R. 515; 3 Ex. 90, which was recognized for 
nearly twenty years as a leading authority as to the 
rule of evidence applicable in an action to recover 
the price of necessaries supplied to an infant, can 
be no longer considered law, in view of the decision 
of the Master of the Rolls and Lords Justices Lind- 
ley and Lopes in the recent case of Johnstone v. 
Marks, 35 W. R. 806. For although those learned 
judges were sitting only as a divisional court, Lord 
Esher expressly stated that he was prepared to pro- 
nounce the same decision if he were called upon to 
decide the question again in his appellate capacity. 
It will be remembered that in Ryder v. Womlnwell 
the majority of the judges of the Court of Ex- 
chequer (Bramwell, B., dissenting) held that in an 
action against an infant to recover the price of nec- 
essaries supplied to him, evidence is inadmissible 
to show that the defendant was, at the time of the 
purchase from the plaintiff, amply supplied with 
goods of the same character. The case went to the 
Exchequer Chamber (17 W. R., 167; L. R., 4 Ex. 32), 
where the judgment of the Court of Exchequer was 
reversed on the ground that the burden of proof in 
such actions was on the plaintiff; and Willes, J., 
observed that it was unnecessary to determine the 
question of the admissibility of evidence as to the 
defendant being already supplied with similar 
goods, The decision of the Court of Exchequer on 
the latter point was accordingly followed by the 
courts until 1884, when the Queen’s Bench Division, 
in Barnes v. Toye, 33 W. R. 15; 13 Q. B. Div. 410, 
declined to act upon it. Mr. Justice Field treated 
the question as having been left open by the Ex- 
chequer Chamber, and he pointed out that the de- 
cision of the majority of the Court of Exchequer 
was in conflict with earher authorities, He held 
that the question whether the articles were neces- 
saries, depended not merely upon the character of 
the goods but on the extent to which the infant was 
supplied with them, Johnstone v. Marks had been 
tried in the Westminster County Court, and in- 
volved precisely the same issue as Ryder v. Womb- 
well, and upon the authority of which case the 
judge had declined to receive any evidence as to 
the defendant being supplied with goods of the 
same description as those which had been supplied 
to him by the plaintiff, but the court reversed his 
decision, The Master of the Rolls described the 
real question in the case as being whether the goods 
were ‘‘ necessaries in the legal sense,’ which they 
would not be if the infant was already sufficiently 
supphed with sumilar articles. He poimted out that 
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in Ryder v. Wombwell the Court of Exchequer 
Chamber had expressly left the present question 
open; and he was clearly of opinion that the de- 
cision of the Court of Exchequer was inconsistent 
with the earlier authorities, and that Barnes v. Toye 
had been rightly decided. The same view was 
taken not only by Lord Justice Ropes, who was one 
of the judges who decided Barnes v. Toye, but also 
by Lord Justice Lindley, who remarked that if 
Ryder v. Womincell was law, there would be no pro- 
tection for infants, since the question was not 
whether the articles were necessaries in themselves, 
but whether they were necessaries for the defend- 
ant; and therefore his possession of similar articles 
was a material issue. These decisions of three 


judges of the Court of Appeal will, no doubt, be 
sufficient, without any further appeal, to turn the 
scale of authority in favor of Barnes v. Toye as 
against Ryder v. Wombwell.— Solicitors’ Journal. 


In Matt v. Roman Catholie Mutual Protective Society, 
70 lowa, 455, a singular question was presented. 
A policy of life insurance was conditioned to be 
void if the assured should ‘‘ neglect his Easter du- 
ties.’ The court said: ‘*The rule in respect to 
Easter duties is said to have been prescribed by the 
Fourth Council of Lateran, held at Lateran, in 
Europe, 1215, in canon 21, reaffirmed by the Coun- 
sel of Trent 1545, canon 8. The rule, as shown in 
evidence, provides that ‘every one of the faithful, 
of both sexes, after they come to the years of dis- 
cretion shall, in private, faithfully confess all their 
sins at least once a year to their own pastor, and 
take care to fulfill, to the best of their power, the 
penance enjoined on them; receiving reverently, at 
least at Easter, the sacrament of the eucharist, un- 
less perhaps by the counsel of their pastor, for some 
reasonable cause, they judge it proper to abstain 
for atime. Otherwise let them be excluded from 
the church while living, and when they die be de- 
prived of Christian burial.’ The court found, in 
substance, that the observance of this rule was in- 
cumbent upon the deceased as a condition of mem- 
bership in the defendant society ; that the deceased 
at Easter, in the year 1882, being the year previous 
to his death, violated the rule by neglecting to con- 
fess his sins as provided and receive the sacrament 
of the eucharist, and so had forfeited his rights in 
the society. The case, as it 1s presented to us, is a 
very peculiar one. The court below was asked to 
determine, as a fact, whether the deceased con- 
fessed all his sins at Easter in the year 1882, and 
to sustain the right of this defendant society to 
withhold from this widow and her children, in case 
the deceased failed to so confess, a pecuniary bene- 
fit fully paid for by him. We feel constrained to 
say that there appears to us to be something un- 
seemly in mixing pecuniary rights with what should 
be looked upon as a purely religious duty. Possi- 
bly, notwithstanding this, the society has a right 
to stand upon its contract and ask the courts to 
sustain 1t according to its letter. But if this be so, 





it is the duty of the courts to scrutinize with con- 
siderable care the evidence adduced in proof of the 
neglect. Courts do not take very kindly to forfeit- 
ures under any circumstances, and this ought to be 
especially so where the ground of forfeiture is an 
alleged neglect which affects injuriously in no way 
any pecuniary right, liability or risk of the party 
setting up the neglect. What then is the eyi- 
dence that the deceased did not confess all his 
sins at Easter in the year 1882, and receive the sac- 
rament of the eucharist? If he had made any con- 
fession at all, and received the sacrament of the 
eucharist, we presume that no question would be 
raised as to whether he confessed them all or not. 
Probably the society would not deem it proper to 
go into an inquiry as to the specific sins of the de- 
ceased, for the purpose of ascertaining whether any 
remained unconfessed or not. While we think that 
the defendant would be liberal in this respect, it 
seems to ask us to presume that the deceased had 
upon his conscience in Easter, 1882, unpardoned 
sins to confess, and that in the face of the element- 
ary rule that the law never presumes a wrong. Of 
course it is not claimed that a court can, in a gen- 
eral way, hold that there is a legal presumption 
that a given person did, during a given time, com- 
mit sins. The defendant’s position is not very well 
defined in this respect, but we understand it to be 
that the defendant contracted as a Catholic, and 
that the contract is to be construed with reference 
to such fact, and that we are to take judicial notice 
of every fact necessary for the proper construction 
of it asa Catholic contract. For the purpose of 
the opinion this may be conceded; but after hold- 
ing all presumptions in favor of the defendant 
which it can properly claim, or does claim, we have 
to say that it is not denied, and cannot be, that the 
burden was upon the defendant to show that the 
deceased failed to make confession as required.” 
The court held that this was not shown. The court 
declined to decide whether the defendant waived 
the forfeiture by retaining subsequent assessments, 
or to consider the defendant’s claim that it had no 
power to make such a contract. 


AMELIORATION OF THE LAWS OF WAR RE- 
QUIRED BY MODERN CIVILIZATION. 


MEMOIR PRESENTED TO THE INSTITUTE OF INTERNA- 
TIONAL LAW, IN SESSION AT HEIDELBERG, 
SEPTEMBER, 1887. By DAvip 
DUDLEY FIELD. 

N article of the Revue des Deux Mondes, written 
five years ago, by Vice-Admiral Aube, of the 
French Navy, lately Minister of Marine, contains this 
passage: ‘‘The next naval war, especially against 
England, will be carried on by cruisers attacking her 
commerce;’’ and again, ‘‘ The empire of the sea will 
belong to that nation of the two which has the more 
numerous armored fleet,’’ and further, “Every power 
of attack and destruction will be emplowed against all 
of England’s littoral towns, fortified or unfortified, 
whether purely peace establishments or warlike — to 
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burn them, to destroy them, or to pitilessly ransom 
them.” 

If this be a true picture of war as it might now be 
waged, then it behooves us to strive, every oue of us, to 
avert so terrible a calamity, and if it cannot be aver- 
ted altogether, then to make war more humane, 
and more conformable to modern civilization. 

By modern civilization is to be understood the 
civilization of our day, of this year of grace, 1887, 
more than 1800 years since Christ came upon the earth. 
Notwithstanding the enormous armaments which the 
nations of Continental Europe have accumulated, till 
their burden is too heavy for men’s shoulders; not- 
withstanding the preparations making and augment- 
ing day by day, for a tremendous conflict, the great 
battle, perhaps of Armageddon, foretold of old; not- 
withstanding all these things, the world is actually at 
peace. On the American Continent there is peace 
from the utmost north to the utmost south; there is 
peace between the great monarchies of Asia; there is 
peace among the civilized peoples of Africa; in Europe 
too there is peace; waris waged nowhere between the 
Orkneys and the Euxine; and in Australia, fifth and 
last of the Continents, the people are of one blood, one 
language, and bound together by one sovereign. The 
great races are more consolidated than they ever were 
before. Germany presents a united empire, saving 
only the Austrian portion; Austria-Hungary is undis- 
turbed. Italy is a united kingdom; Spain a homogen- 
eous monarchy; France a homogeneous republic; 
Great Britain and Ireland inviolate in their own 
islands; Russia inviolate in her vast North-eastern 
dominions; the lesser powers, Greece, Switzerland, 
Portugal, Holland, Belgium, Denmark, Sweden and 
Norway, reposing each in its own autonomy; Turkey, 
afraid to move in any direction, lest it displease some 
of the great powers; such is the general aspect at this 
hour. Slavery has been abolished in every country 
of Christendom. Though there be discontent in the 
Balkan peninsula,’and the ever-irritating wound in the 
flank of France, on the side of the Rhine, the peace is 
yet unbroken, and the gates of the temple of Janus are 
shut before the face of all the world. 

Is there not sense, and withal spirit enough among 
men to prevent the re-opening of those awful gates? 
The time is otherwise propitious; the United States, 
after the fiercest civil war known to history, have re- 
sumed fraternal relations, and are celebrating the 
hundredth anniversary of their Federal Constitution; 
Great Britain is celebrating the jubilee of the Victo- 
rian reign; France is about to celebrate the hundredth 
anniversary of her revolution, and homogeneous races 
are, for the most part, resting under governments of 
their own choice. 

Let us then appeal to statesmen, to diplomatists, to 
the leaders of armies themselves, and above all, tothe 
people, the trafficers in the markets, and the men who 
toil and spin, the laborers in tbe workshops and the 
fields, on whom in the last resort the calamities of war 
most heavily fall; let us appeal to every man and 
woman who can help to prevent a catastrophe which 
may derange the business of the world, give over 
whole communities to pillage, and hosts of brave men 
to slaughter. 

That differences will arise between nations, as be- 
tween individuals, is most certain. The vature ofthe 
human character, the impetuosity of the passions, 
ignorance of facts, weakness of judgment, pressure of 
self-interest, all make it next to impossible that nations 
should always agree in their opinions or wishes. Hence 
arise claims difficult to reconcile; rights asserted on 
the one hand, and denied on the other. How to adjust 
them is the problem. War never adjusts any difference, 
it merely subdues; it silences, perhaps, but the roar of 
cannon is never the voice of reason. Men may con- 





tinue to repeat, as often as they please, the senseless 
phrase that war is the last resort of nations, the ultima 
ratio regum, itis nevertheless a phrase wholly false, 
the wicked forerunner of many a bloody field and 
many a ruined city. 

Where and how is this judge among the nations to 
be found? There can be but one answer and that is 
agreement among the nations themselves to establish 
a permanent tribunal, or an occasional arbiter, chosen 
for the time being. Nations have no common superior, 
and cannot be coerced except by compact with one 
another to which all will oblige each to submit. His- 
tory has many examples of arbitration ; the precedents 
of success are abundant; the measure is reasonable; 
jt is applicable to every serious question, it can soothe 
the most ‘acute susceptibility, and satisfy any 
demand of honor. Why then should it not be 
accepted? Why should it not be deemed the last and 
best resort of nations, instead of that other and false 
saying, which has heretofore led so many astray and 
sacrificed so many victims? 

In some happier age, under some more benignant 
star, there will yet, we would fain believe, be estab- 
lished among mena great Amphyctionic Council of the 
vations, with a widersway than the council of Greece, 
to which nations will submit, as individuals now sub- 
mit, with unfaltering deference, to a court of honor. 

Shutting our eyes however for the mowent upon this 
pleasing prospect, though retaining it in our memories, 
let us turn to the next resource, and that is, the 
amelioration of the laws of war,if unhappily warin 
some shape should prove to be inevitable, so that the 
horrors, predicted by the man of war, whose words 
were quoted at the beginning of this paper, may never 
come to pass. 

Many persons would prefer the expression ‘‘ customs 
of war’’ to ‘‘ laws of war,”’ because as they say, there ean 
be strictly speaking, no laws where there are no sanc- 
tions. Some of these customs however have sanctions, 
a Violation of them being punishable by either belliger- 
ent, or capable of redress by the courts of all civilized 
powers. For example, cruelty toward prisoners may 
be punished by the government of the country toward 
whose soldiers the cruelty was practiced, as was done 
by the government of the United States, in the case of 
azjailer convicted by court-martial of cruelty toward 
prisoners at Andersonville. And it cannot be doubted 
that if a belligerent were to attempt reducing to per- 
sonal slavery captives in war, the courts of the other 
belligerent, and the courts also of every civilized neu- 
tral, would declare the captives free whenever brought 
within their jurisdiction. Therefore, though it be true 
that all the customs of war have not effective sanctions, 
yet because many have them, it is better to call them 
all, uncertain and variable as they are, laws of war. 

First of all, the circumstances and the civilization 
of our age require that‘it should be deemed a maxim 
of international law, that war is a conflict of arms be- 
tween nations, represented by their armed forces, and 
not a contest between or against individuals. Each 
nation would of course be competent to deal with its 
own people as it might see fit, to permit or prohibit 
business or intercourse between them and the hostile 
nation, or its members, or any other act which might 
affect its own warlike operations; but neither should 
be at liberty to wage war upon the unarmed members, 
or the unprotected property of the other. How far 
this is to be regarded as law at present may be 
matter of doubt. One authority has it that ‘‘a per- 
fect war is where one whole nation is at war with 
another nation, and all the members of both nations 
are authorized to commit hostilities against all the 
members of the other, in every case, and under every 
circumstance permitted by the general laws of war,’’ 
and another authority has it, that ‘‘war puts every 
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individual of the respective governments, as well as 
the government themselves, in a state of hostility 
with each other; all treaties, contracts, aud rights of 
property are suspended, the subjects are in all respects 
considered as enemies, they may seize the persons and 
property of each other.’’ On the other hand, it is con- 
fidently maintained, and with far greater reason, that 
the rule by which private property on land is liable to 
confiscation, *‘ is restricted to special cases, dictated 
by the necessary operations of war, and as excluding 
in general the seizure of the private property of pacific 
persons for the sake of gain.’’ As for injury to per- 
sons it would be monstrous, if in case of a war be- 
tween England and France for example, a private 
Englishman sailing in his yacht along the French coast, 
were at liberty to shoot at and to killan unarmed 
Frenchman on the shore. The whole world would cry 
out against the outrage, and the offender would surely 
be brought to punishment, if caught either in England 
or France. In the formal instructions issued during 
the civil war, to the armies of the United States in the 
field, it was declared that ‘‘ the United States acknowl- 
edge and protect in hostile countries occupied by them, 
religions and morality, strictly private property, the 
persons of the inhabitants, especially those of women, 
and the sacredness of the domestic relations.’’ Is such 
be the true rule of conduct for the armies of a nation, 
much more is it true of its unarmed members. 

There are five other important ameliorations of the 
laws of war for which it is submitted, this age is ripe. 
There are others less pressing for recognition and less 
important. 

I. It is neither consonant with reason, nor com- 
patible with the material interests of this generation, 
that the old rule, which discharged all obligations of 
treaties between two nations, so soon as they fell into 
war with each other, should continue to prevail. Men 
are brought into closer relations with one another than 
they ever were brought before. The speak together 
though they happen to stand on opposite sides of the 
earth; their ships fly to and fro with almost the swift- 
ness of eagles. It is indispensable that international 
agreements should be made between nations, and that 
these agreements when made should not be broken. 
Men will have canals uniting oceans, and open to all 
mankind, and they will not suffer these highways to 
be interrupted by the caprice or the madness of those 
among them who wish to go to war; they will have 
telegraphs under the sea, and fastened to many lands, 
and they will not sufferthe messages between friendly 
peoples to be stopped because other peoples become 
unfriendly; they will make in peace conventions for 
mitigating the severities of war, and they will not 
suffer these conventions to be thrown to the winds so 
soon as the storm of a conflict sweeps by. 

Why should war be held to dissolve the obligations 
of previous treaties between the parties? It is not thus 
in the relations of private life, nor so provided in any 
code of nationallaw. It may no doubt happen that 
the breach of a particular contract by one person ab- 
solves the other party from the observance of depend- 
ent provisions of the same contract, but nobody ever 
yet thought that the breach of one contract discharged 
all other contracts between the same parties: 

The present rule is moreover uncertain in the con- 
struction put upon it. One statesman insists that 
“the general rule of international law is that war 
terminates all subsisting treaties between the belliger- 
ent States,’’ on the other hand a commentator insists 
that “if a treaty contains any stipulations which con- 
template astate of future war, and makes provisions 
for such an exigency, they preserve their force and 
obligation when the rupture takes place.’’ In the 
treaty made between Prussia and the United States, 





negotiated by Frederick the Great and Franklin, near 
the close of the last century, provisions were intro- 
duced to soften the asperities of war, andit was 
especially stipulated that those provisions, so far from 
being abrogated by war, were precisely those which 
were to come into force when war occurred. There is 
no good reason why a war should suspend any stipula- 
tions between nations except those which provide for 
« continuance of peace. Conventions for the neutra- 
lization of international canals, for the protection of 
sea cables, for the beneficent work of the Red Cross 
Society, are binding upon the faithof nations, how- 
ever hotly they may be embroiled in war. The rule 
of reason as well as the rule of policy should be, that 
war neither abrogates nor suspends the obligations of 
atreaty, or other stipulations between the parties, 
except those which are absolutely inconsistent with a 
state of war. 

II. A formal declaration of war is mentioned by 
publicists as an essential preliminary to hostilities. 
There is however no prescribed period for the declara- 
tion to precede the war, nor is it thought necessary 
that the declaration should containa specification of 
the grievances for which the waris to be waged, and 
the preliminary itself is not always observed. The 
Congress which met at Paris, in 1856, did indeed under- 
take to bind the signatories to some proper rules, but 
little heed seems to have been afterward given to the 
action of the Congress. Yet surely the sentiment of 
our age requires that ample notice should be given 
and formal complaint made before two nations rush 
into a war, which not only imperils both, but griev- 
ously disturbs the rest of the world. Why indeed 
should not the recommendations of the Congress of 
Paris be extended to all civilized States, and made 
obligatory, not only in respect of notice from one 
adversary toanother, but in respect of an invitation 
to all to use their friendly offices for the prevention 
of hostilities? 

That nations should not act like wild beasts, crouch- 
ing in hiding and silence for their prey, requires no 
argument. To strike aman behind his back is thought 
to be unmanly. Why should it not be thought justas 
unmanly fora multitude of men to strike another 
multitude without warning? An assassin smites 
stealthily. May nations act the part of assassins with 
impunity ? Why indeed should not a bully among na- 
tions be dealt with as we deal with a bully among men? 

In the present condition of the European continent, 
with enormous armies facing each other, almost within 
a stone’s thrown, it is of more moment than ever be- 
fore, that the peace should not be broken, without 
some warning from the aggressor, sufficient at least to 
put the adversary on his guard, and let other parties 
get out of the way. 

III. The sack of a place taken by storm, the bom- 
bardment of an unfortified town, and the preventing 
of unarmed inhabitants from leaving a beleaguered 
place, are all acts of such inexcusable and monstrous 
brutality, that there ought not to bea voice in their 
favor in all Christendom. Yet they are not positively 
forbidden and all have been practiced in this century. 
A beleagured town contains, it may be tens of thous- 
ands of women and children, and feeble old men; they 
are not combatants; they could not get away if they 
would, the besiegers would not let them leave, an army 
at the gates forces them back into the fiery den to be 
killed by the quick method of shot and shell, or the 
slow torment of hunger. And this is what is called 
war. This is war according to the approved method! 
Cannot men be manly enough to confine their assaults 
to men alone, but must needs inflict them upon women 
and children? Shame ineffable upon such barbarity, 
and accursed be the laws of war which permit it! 
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The two excuses made fora sack are not only in- 
consistent with each other, but both of them are in- 
sults to our understanding. One is in substance that 
besiegers are so exhausted by a long siege that their 
bravery ought to have the reward of rapine; the other 
that the besieged have made so obstinate a defense, 
that their bravery deserves no quarter. Both excuses 
are made in sheer forgetfulness that the pitiless rapine 
and slaughter fall on those who have had no part in 
the defense. The wife is outraged and the child is put 
to death, because the husband and father was brave. 

IV. The capture or destruction of private property 
on landis condemned by the voice of the civilized 
world. Whether private property on the sea should 
be thus exempt has been a question much debated. 
The statesmen and jurists of continental Europe gen- 
erally favor the exemption. English statesmen and 
jurists generally oppose it. Why there should be this 
difference between property on land and that on the 
sea has never yet been shown. Regarded asa question 
of reason, there is no room for doubt. If war is to be re- 
garded as a contest of arms between the combatants, it 
should not be extended to non-combatants. Regarded 
as a question of sentiment the result isthe same. It 
isacruel thing to take from a peaceful citizen his 
means of livelihood, simply because war is waged 
against his country. It is abhorrent to our ideas of 
justice, that he should be deprived of his earnings, to 
satisfy the greed of captors. In truth, the practice is 
nothing but robbery in the name of war. Thegovern- 
ment of the United States has always contended for 
the inviolability of private property on the sea equally 
with that upon the land. When the declaration of 
Paris for the abolition of privateering was presented 
for its acceptance, it offered to accept, upon the con- 
dition that the abolition of private capture should be 
extended further, to the abolition of capture of private 
property altogether. The arguments which it put 
forth were unanswerable; they need not be here re- 
peated. 

In a dispatch of Mr. Seward, secretary of State, to 
Mr. Adams, then minister of the United States in 
London, dated September, 1861, the secretary, while 
deploring the failure of negotiations then lately pend- 
ing to ameliorate the law of maritime warfare, from 
which negotiations he had hoped that ‘‘ results would 
flow beneficial not only to the two nations, but to the 
whole world,”’ beneficial not in the present age only, 
but in future ages,” and trusting that ‘in some hap- 
pier time the subject might be resumed,”’ he expressed 
“the hope, that when it comes, Great Britain will not 
only willingly and unconditionally accept the adhesion 
of the United States to all the benignant articles of 
the declaration of the Congress of Paris, but will even 
go further, and relinquishing her present objections, 
consent as the United States have so constantly in- 
vited, that the private property, not contraband, of 
citizens and subjects of nations in collision shall be 
exempt from confiscation equally in warfare waged on 
the land, and in warfare waged upon the seas, which 
are the common highways of all nations.’’ At the last 
annual conference of the Association for the Reform 
and Codification of the Law of Nations, held at Lon- 
don in July of the present year, a majority of those 
present being Englishmen, a resolution in favor of the 
exemption of private property from capture or de- 
struction on the sea to the same extent as on the land, 
was unanimously adopted. The governments of 
Russia and Prussia have repeatedly declared them- 
selves, in the most pronounced manner, in favor of 
the exemption, and that of France is understood to be 
inclined the same way. 

The justification put forth forthe seizure and con- 
fiscation of private property at sea is that it tends to 
shorten the war by increasing its severity. Press this 





argument to its logical conclusion and it would justify 
the most barbarous cruelties, at which the humanity 
of our age would revolt. There are two ways of carry- 
ing on war; one the way of savages, and the other the 
way of civilized men. The savage tortures his victims, 
tomahawks the children, scalps the men, and carries 
the women into captivity. Here is severity with a ven- 
geance! Why does it not shorten the conflicts between 
savage tribes, or put an end to them altogether? On 
the contrary, it keeps the land where it prevails ina 
state of chronic warfare. Look at Scotland in the 
good old times, when clan was forever fighting clan, 
when the pibroch thrilled the Highlands by night and 
by day, when the cry for the onset was ‘give their 
roofs to the flames, and their flesh to the eagles; ” 
then look at Scotland now, her hills glowing in peace- 
ful beauty, her plains golden with harvests, and say 
which condition of society is the more to be desired. 
Away with the detestable maxim, ‘“‘make war as de- 
structive as possible, that it may be rare and short,” 
and take to heart that other more humane and more 
just, which a great French publicist announced, ‘‘ do 
to a country as little harm in war, and as much good 
in peace, as you can;’’ the one brings’out what there is 
of bad in man’s nature, the other what there is of 
good. 

V. The relations between governments and the 
governed have in these later days undergone great 
modification. Subjects are no longer regarded as com- 
modities transferable at the will of the sovereign. 
The people of acountry are considered as essential 
elements in its government, without whose concur- 
rence no change can take place. Whatever may have 
been the practice, or the rule beretofore, it is not com- 
patible with our modern civilization that a community 
should be handed over against its will to an alien 
government. An apt illustration may be found in the 
relations between America and England. If unfortu- 
nately a war should break out between the two coun- 
tries, and Canada should be overrun by the republi- 
can armies, it should not be permissible, against the 
will of the people of the Dominion, to annex it to the 
United States. Such we know is not a doctrine of 
international law now, but it should be made so. 
The idea is not new. It was a condition of the trans- 
fer of Savoy and Nice from Italy to France, that it 
should be sanctioned by a plebiscite. In the process 
of absorption by which Italy became a great and 
united kingdom, the assent of the inhabitants of each 
of the disunited fragments was manifested either by 
formal vote, or by popular acclamation. Tuscany, 
Modena, Parma, and the larger part of the Roman 
States came into the Kingdom of Italy by vote of the 
people; Lombardy, Naples and Sicily by a popular up- 
rising. Apart from the authority of these precedents, 
the process is demanded by the highest considerations 
of justice and policy. Popular governments are now 
the rule in the world; autocracies are the exceptions; 
Russia, Turkey and China are those only which re- 
main. So long as the monarch was everything, and 
the people nothing, it was natural that the former 
should dispose of the latter according to his own will, 
keeping them to himself or transferring them to 
another as he saw fit. Now that the reason of the rule 
has ceased, the rule itself should cease also. The tide 
of human progress has set for a long time in one direc- 
tion, and it is near high tide now. Time was when 
death was the doom of the captive in war; in the 
course of generations death was commuted to slavery, 
exemptions from the lot of captivity have followed by 
degrees, one after another, till now the time has come 
when political slavery, as the result of battles, should 
follow personal slavery, and both stand condemned. 
It would indeed be a strange contradiction, the scorn 
alike of gods and men, to forbid a conqueror to enslave 
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a single person, but yet permit him to enslave 
a whole people. To allow a victorious army to subject 
the people of a country to a government which they 
detest is to allow the conqueror to reduce a conquered 
people to a modified slavery. 

The suggestion here made looks to the future only. 
The past is past. The present contention is that the 
civilization of this age has outgrown the old rule, 
and that for the{time to come the participation of the 
people in every change of their rulers is demanded 
not less by abstract justice, than the profoundest 
policy. 

Will it be said that these ameliorations, if adopted, 
would render war so unprofitable as to do away with 
it altogether? So much the better. Waris an unsafe 
game at the best. The aggressor is generally a culprit, 
and history shows that there is a Nemesis which 
finally overtakes the crime. It is not necessary to as- 
sume that war is always criminal. Resistance to 
tyrants may be, as it is often said to be, obedience to 
God. But that war isan evil is pronounced by the 
common consent of mankind. That it is an unmixed 
evil most men believe. To wage it must therefore be 
a grievous wrong, except in self-defense. To begin a 
war is a crime of peculiar atrocity, a crime against the 
nation assailed, a crime against society, a crime 
against humanity itself. Everything that can be done 
should be done to make it impossible, and whenever 
not impossible, yet extremely difficult and unprofi- 
table. They who believe that war is always wrong, 
they who believe that a defensive war is always right, 
they who believe that an aggressive war may some- 
times be a necessity, all these will assuredly welcome 
suggestions, having the semblance of reason, for lessen- 
ing the manifold miseries which any,war must bring 
with it. 

——__>___—_— 


SALE—BY SAMPLE—WARRANTY IMPLIED 
—LATENT DEFECT. 


HOUSE OF LORDS, 12 H. L. Cas. 284. 


DRUMMOND V. VAN INGEN. 


Cloth merchants ordered of cloth manufacturers worsted 
coatings which were to be in quality and weight equal to 
samples previously furnished by the manufacturers to 
the merchants. The object of the merchants was, as the 
nianufacturers knew, to sell the coatings to clothiers or 
tailors. The coatings supplied corresponded in every 
particular with the samples, but owing to a certain de- 
fect were unmerchantable for purposes for which goods 
of the same general class had previously been used in the 
trade. The same defect existed in the samples, but was 
latent and was not discoverable by due diligence upon 
such inspection as was ordinary and usual upon sales of 
cloths of that class. 

Held, affirming the decision of the Court of Appeal, that 
upon such a contract there was an implied warranty that 
the goods should be fit for use in the manner in which 
goods of the same quality and general character ordi- 
narily would be used. 


om head-note sufficiently states the case. 


Sir R. Webster, A. G., and R. O. B. Lane, for appel- 
lants. 


Waddy, Q. C., and E. Tindal Atkinson, Q. C. (Wil- 
berforce, with them), for respondents. 


EARL OF SELBORNE. My lords, it does not appear 
to me to be necessary for the decision of this case to 
consider whether the ground on which the findings of 
Day, J., on the principal questions in it were affirmed 
by the Court of Appeal, is one on which it would have 





been satisfactory to rest your lordships’ judgment; 
because I believe that after full argument, and after 
considering the effect of all the material parts of the 
evidence, your lordships are of opinion that those 
findings are substantially right. 

{After stating the facts and pieadings his lordship 
proceeded as follows :] 

As to so much of this defense to the counter-claim 
as turns on the question of fact, whether the alleged 
defect in the cloth existed or not (by which I mean 
existed as a defect, causing coats made of it in the 
manner usual among clothiers and tailors to give way 
under a strain which goods of the same class, such as 
were generally known and used in the trade, ought to 
resist) I think your lordships must, on the principle 
on which the Court of Appeal acted, take the exist- 
ence of the defect in a degree sufficient to render the 
cloth unmerchantable for the purposes for which goods 
of the same general class had previously been used in 
the trade, to have been sufficiently established. That 
question depended in part on practical demonstra- 
tion by skilled witnesses in the presence of the court, 
followed up and further verified by the judge himself. 
Of all possible kinds of evidence, this appears to me 
to be the most unfit for review by a Court of Appeal. 
So far therefore I think the fact must be assumed in 
the respondent’s favor, on whom the burden of proof 
upon that point undoubtedly lay. 

It remains to be considered whether this was a de- 
fect of quality against which there was an implied 
warranty by theappellants under all the circumstances 
of the case. That it was a defect of quality seems to 
be indisputable; and if it was known to the respond- 
ents when they gave the order, or if (as between 
themselves and the appellants) they ought to be taken 
as having discovered, or as having had means, which 
they ought to have used, of discovering it from the 
samples, I should hold that it was covered by the 
word “quality ’’ as used in the contracts, and that 
there was no implied warranty against it. But if it 
was a latent defect, of which knowledge, or means of 
knowledge, which ought to have been used, could not 
properly, under the circumstances, be imputed to the 
respondents, then I think that the word ‘ quality” as 
used in the contracts ought to be restricted to those 
qualities which were patent, or discoverable from 
such examination and inspection of the samples, as 
under the circumstances the respondents might rea- 
sonably be expected to make; and that it cannot be 
extended to defects in the texture of the samples, 
rendering the cloth so manufactured unmerchantable 
for the purposes for which the order was given, of 
which such examination and inspection would give the 
merchants practically no notice. 

Ido not think it necessary to go into any of the 
cases which have been decided upon questions of this 
kind; I think it sufficient to say, that while the doc- 
trine of implied warranty ought not to be unreasona- 
bly extended, so as to require manufacturers to be 
conversant with all the specialties of all trades and 
businesses which they do not carry on, but for the 
purposes of which goods may be ordered from them, 
yet I think it does extend to such a case as the 
present if the goods, being of a class known and un- 
derstood between merchant and manufacturer as in 
demand for a particular trade or business, and being 
ordered with a view to that market, are found to 
have in them, when supplied, a defect practically 
new,not disclosed by the samples, but depending on the 
method of manufacture, which renders them unfit for 
the market for which they were intended. If it would 
be unreasonable, on the one hand, to expect from the 
manufacturer a more exact Knowledge than in the or- 
dinary course of business would be likely to reach 
him of the processes and modes of treatment through 
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which manufactured goods may pass, in the hands of 
the merchant or his customers, before being adapted 
to their ultimate uses, it would be not less unreasona- 
ble to expect from the merchant an exact knowledge, 
not only of the sort of article which he wants, but 
also of the processes by which itis to be manufactured. 
He has aright to presume that the manufacturer un- 
derstands his own business, and will use such methods 
as may be proper to produce a good article of the kind 
ordered. The burden of ascertaining beforehand 
that this can be done, or how it is to be done, does not 
rest upon him. 

In the present case the defect arose out of the want 
of sufficient connection or cohesion in the texture of 
the cloth between the warp and the weft. In all goods 
of the class called “‘corkscrew twills’’ the weft lies 
hidden inside, the surface on both sides being warp. 
Without the application of some kind of test, by pres- 
sure or otherwise, to discover whether the defect of 
‘*slipperiness ’’ existed or not, or else unravelling the 
threads from the edges of the sample, there was noth- 
ing outwardly observable in the samples furnished by 
the appellants from which the defect could have been 
discovered. The appellants attempted, Jbut in my 
opinion failed, to show that it was customary as to 
this class of goods, and in such a business as that of 
the respondents, to apply atest or tests for the pur- 
pose of detecting slipperiness; or that the respond- 
ents, as reasonable men of business, ought to have 
done so. There was, in point of fact, nothing to put 
the respondents on their guard against any such de- 
fect; and they had, in my opinion, aright to assume 
that the appellants, accepting the order, could and 
would produce and deliver a good article, having the 
weight and all the other apparent qualities of the sam- 
ples, which would be as merchantable for coatings as 
other articles of the same class previously known in 
the trade. The evidence, especially that of Mr. Mar- 
tin and Mr. Lodge (Appendix, pp. 100, 223-4, 227-8), 
which is to my mind confirmed by that of the appel- 
lants’ witness Booth (Appendix, pp. 314, 315), leads me 
to the conclusion that this might have been done by 
the use of proper means. No such defect had been 
found before in any cloth of the sameclass previously 
manufactured, certainly not of such a kind and degree 
as to affect in the same, or in any other practical way, 
its merchantable character; and it appears that these 
particular samples, and the goods manufactured from 
them, were made with that particular arrangement 
and texture of warp and weft from which the defect 
arose, according to a design furnished by a very young 
man then in the employment of the appellants who 
was at that time little more than a beginner fresh 
from his apprenticeship, who did not himself discover 
the defect, and who admitted that at that time he 
knew nothing of any such danger as that of the cloth 
slipping. 

The respondents had previously dealt with the appel- 
lants for cloth of the same general class, and had been 
supplied by them with goods in which there was no 
similar defect. When they gave the orders embodied 
in those particular contracts, it is apparent that they 
wanted, not a worse, but in some respects (particularly 
as to what is called “ handle,’’ which I understand to 
be a certain softness to the touch) a better article 
than they had before. All the communications which 
passed between the parties were addressed to that 
point, as the result to be produced in the samples and 
in the manufacture; not to the manner of texture, or 
of uniting and connecting the warp and the weft, by 
which it was to be produced. Atone time a sample 
was sent with a thicker weft, which would have cost 
more money, and was probably for that reason re- 
jected. The same defect existed in that sample also; 
and the result ultimately arrived at was, that the de- 





sired softness of ‘‘handle’’ depended on the finish, 
and could be obtained in cloth of the thickness origi- 
nally contemplated. 

[ do not think it necessary, in this state of circum- 
stances, to express any opinion upon the question 
which might have arisen if cloth with the requisite 
softness of ‘‘handle’’ could not have been manufac- 
tured without having the defect in question. This 
was part of the contention of the learned counsel for 
the appellants; but if the findings of the learned judge 
at thé trial depended upon the result of the evidence 
on that point, [am unable to differ from them. 

As to color, your lordships stopped the respondents’ 
counsel, and [ think it enough to say that the finding 
of the learned judge on that point also is, in my judg- 
ment, one which ought not to be disturbed. 

I move your lordships to affirm the judgment of the 
court below, and to dismiss this appeal witb costs. 

Lorp HerscHeLL. [Omitting statement.] Let me 
consider first how the case would have stood if no 
samples had been supplied. Suppose the defendants 
had simply ordered worsted coatings similar to those 
they had purchased in the previous year, but with a 
difference of color, design and bandle. Could the 
plaintiffs have justified supplying under such an order 
coatings such as those which have given rise to this 
litigation? It is true that the purpose for which the 
goods were required was not, as in Jones v. Bright, 5 
Bing. 533, stated in express terms, but it was indi- 
cated by the very designation of the goods, ‘ coatings.” 
I think that upon such an order the merchant trusts 
to the skillof the manufacturer, and is entitled to 
trust to it, and that there is an implied warranty that 
the manufactured article shall not by reason of the 
mode of manufacture be unfit for use in the manner 
in which goods of the same quality of material, and 
the same general character and designation ordivarily 
would be used. [ think too that where the article does 
not comply with such a warranty it may properly be 
said to be unmerchantable in the sense in which that 
word is used in relation to transactions of this na- 
ture. 

It was urged for the appellants by the attorney- 
general, in his able argument at the bar, that it would 
be unreasonable to require that a manufacturer should 
be cognizant of all the purposes to which the article 
he manufactures might be applied, and that he should 
be acquainted with all the trades in which it may be 
used. LIagree. Where the article may be used as one 
of the elements in a variety of other manufactures, I 
think it may be too much to impute to the maker of 
this common article a knowledge of the details of 
every manufacture into which it may enter into com- 
bination with other materials. But no such question 
arises here. There seems nothing unreasonable in ex- 
pecting that the maker of ‘coatings’’ should know 
that they are to be turned into coats and other gar- 
ments, and that he should further know what coatings 
will and what will not be capable of use for this pur- 
pose in the ordinary methods. 

It seems to me not open to doubt that in the case 
which I[ have supposed the manufacturer would be lia- 
ble. Does it then make any difference that the plain- 
tiffs furnished patterns which were approved of by 
the defendants, and that the goods delivered were in 
complete conformity with their patterns? Except 
upon the assumption (with which I will deal pres- 
ently) that the patterns ought to have conveyed tothe 
defendants knowledge of the defect of which they 
complain, [cannot think that it does. 

When a purchaser states generally the nature of the 
article he requires, and asks the manufacturer to sup- 
ply specimens of the mode in which he proposes to 
carry out the order, he trusts to the skill of the manu- 
facturer just as much as if he asked for no such speci- 
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mens. And I think hehasa right to rely on the sam- 
ples supplied representing a manufactured article 
which will be fit for the purposes for which such an 
article is ordinarily used, just as much as he has a 
right to rely on manufactured goods supplied on an 
order without samples complying with such a war- 
ranty. 

Il adopt what was said by Willes, J., in Mody vy. 
Gregson, L. R., 4 Ex. 49, 53: “ The object and use of 
either inspection of bulk or sample alike are to give 
information, disclosing directly through the senses 
what any amount of circumlocution might fail to ex- 
press. It seems difficult therefore to ascribe any 
greater effect to a sample in excluding implication 
than would be ascribed to express words in the con- 
tract giving, as far as words could give, the same 
amount of information; and as to such words, the 
doctrine that an express provision excludes implica- 
tion does not affect cases in which the express provis- 
jon appears on the true construction of the contract 
to have been superadded for the benefit of the buyer.” 

There is no doubt that the implied warranty will be 
excluded as regards any defects which the sample 
would disclose toa buyer of ordinary diligence and 
experience. The inquiry therefore arises whether the 
defendants, by “due diligence in the use of all ordi- 
nary and usual means,” would have detected in the 
patterns the defects of which they now complain. I 
think not. What is ‘‘due diligence’? must depend 
upon the circumstances. Having regard to the order 
given in the previous year, aud the mode in which the 
order was fulfilled, I think that when the defendants 
made the contract there was nothing which could rea- 
sonably lead them to anticipate that the patterns rep- 
resented goods possessing the defect which was in fact 
inherent in them. And I am satisfied upon the evi- 
dence that the defendants, who undoubtly did not 
discern the defect, did not fail to do so from neglect- 
ing to use the means usually adopted by buyers under 
like circumstances. 

LORD MACNAGATEN. [Omitting other observations. } 
It was argued, that after all, the goods delivered were 
coatings of a sort and salable ata price—indeed one 
of the witnesses for the appellants said that at the 
date of the order, with the defect known, they would 
nave been readily salable at the price actually given 
forthem. But the question is not were they salable, 
but were they fit for the purpose for which they were 
known to have been ordered. And I observe thatthis 
very witness says that he ‘‘ would not sell them toa 
person in the position of Mr. Van Ingen,” and that he 
**should have known that Mr. Van Ingen could not 
use this class of stuff satisfactorily to himself.”’ 

Then it was argued, defect or no defect, the sale was 
a sale by sample; the goods delivered correspond 
with the sample, and there isan end to the matter. 
The seller has fulfilled his bargain. I think the sale 
was strictly asale by sample. Certainly the goods 
corresponded with the sample only too well. But does 
this exact correspondence, when it is found to involve 
an unforeseen and unsuspected defect, relieve the 
seller from his obligation to supply goods fit for the 
purpose for which they were intended? After all, the 
office of asample is to present to the eye the real 
meaning and intention of the parties with regard to 
the subject-matter of the contract, which owing to 
the imperfection of language, it may be difficult orim- 
possible to express in words. The sample speaks for 
itself. But it cannot be treated as saying more than 
such a sample would tell a merchant of the class to 
which the buyer belongs, using duecare and diligence, 
and appealing to it in the ordinary way and with the 
knowledge possessed by merchants of that class at the 
time. No doubtthe sample might be made to say a 
great deal more. Pulled to pieces and examined by 
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unusual tests which curiosity or suspicion might sug- 
gest, it would doubtless reveal every secret of its con- 
struction. But that is not the way in which business 
is done in this country. Some confidence there must 
be between merchant and manufacturer. In matters 
exclusively within the province of the manufacturer 
the merchant relies on the manufacturer’s skill, and 
he does so all the more readily, when as in this case 
he has had the benefit of that skill before. 

Now I think it is plain upon the evidence that at the 
date of the transaction in question merchants pos- 
sessed of ordinary skill would not have thought of the 
existence of the particular defect which has given rise 
to this action, and would not have discovered its ex- 
istence from the sample. It appears to me therefore 
that the sample must be treated as wholly silent in 
regard to this defect, and I come to the conclusion 
that if every scrap of information which the sample 
can fairly be taken to have disclosed were written out 
at length, and embodied in writing in the order itself, 
nothing would be found there which could relieve the 
manufacturer from the obligation implied by the 
transaction. 

I prefer torest my view on this broad principle. But 
it seems to me that the obligation of the manufacturer 
may be put in another way with the same result. 
When a manufacturer proposes to carry out the ideas 
of his customer, and furnishes a sample to show what 
hecan do, surely in effect he says, ‘‘ This is the sort of 
thing you want, the rest is my business, you may de- 
pend upon it that there is no defect in the manufac- 
ture which would prevent goods made according to 
that sample from answering the purpose for which 
they are required.”’ 

As against the manufacturer, I think it must be 
taken that the sample is free from all hidden defects 
of manufacture which would interfere with the proper 
use of the manufactured article. If the manufacturer 
supplies goods corresponding with the sample, but 
free from all such defects, he fulfills his bargain. If 
that is beyond his power, he must be responsible for 
undertaking more than he is able to perform. 

There was one argument used on behalf ‘of the ap- 
pellants which it is difficult to state with perfect grav- 
ity. It was contended that somehow the merchants 
were themselves to blame. They gave their “ ideas,” 
as it is called, to the manufacturers, and they put a 
limit on the price. They wanted something cheap, 
with the look of ahigh-priced article. They ought te 
be satisfied. Their limit was not exceeded. Their 
ideas were carried out to the letter. As for the result, 
however disastrous that may be, it was the natural 
consequence of aiming too high and paying too low. 
It was conceded that it would have been the duty of 
the manufacturers to warn the merchants if they had 
only known what the result would be. But as they 
did not know it, they claim to shelter themselves un- 
der their ignorance—ignorance, be it observed, of 
their own business—and to throw the blame on the 
merchants who relied on their skill. It would be just 
as reasonable for an architect who is employed te 
build a house, and who builds one unsafe for habita- 
tion, to turn round on his employer and say, “ You 
must remember you pressed your ideas upon me; you 
wanted this and you wanted that; you were all for 
show, and you objected to expense; you have got ex- 
actly what you told me you wanted; if you had been 
a little more liberal I should have made provision for 
a more solid foundation; of course I should have told 
you if I had known the house would be likely to tum- 
bledown. But really I did not think about it, and se 
I am not answerable for the instability of the struc- 
ture.” 

Your lordships were told that if you uphold the de- 
cision of the courts below, vou will be going further 
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than any decided case has gone. Iam not so sure of 
that. ‘True, no case was cited in which the facts are 
precisely similar. There is no fraud here, as there was 
in Heilbult v. Hickson, L. R.,7 C. P. 438. If adultera- 
tion be something different from fraud, there is no 
case of adulteration, as there was in Mody v. Gregson, 
L. R., 4 Ex. 49. But the governing principle in all the 
cases is the same. And indeed. so far as I can see, 
there is no substantial distinction between the facts 
in the present case and the facts in Jones v. Bright, 5 
Bing. 533. There the defendants were manufacturers 
of copper. The plaintiff wanted copper to sheath a 
vessel. The defendants knew for what purpose he 
wanted it. The plaintiff's shipwright went to the de- 
fendants’ warehouse and selected what he thought 
woulé suit, and he sheathed the vessel with the cop- 
per he selected himself. The sheathing was found to 
be decayed at the end of four or five months, while it 
ought to have lasted four or five years. The plaintiff 
sued for damages. The jury found that the decay of 
sheathing was occasioned by some intrinsic defect in 
the copper, but they could not tell what the cause of 
that defect was. There was 1o trace of fraud there. The 
defect was unknown and unsuspected. The chief 
justice stated that the conduct of the defendants was 
“mostupright.”’ But stillhe held them liable, and 
though some members of the court took a narrower 
ground, he based his judgment on the broad principle 
that manufacturers were bound to supply an article 
fit forthe purpose for which they knew it was re- 
quired. I can see no distinction between a sale by 
sample where the sample gives incomplete and conse- 
quently misleading information, and a case where the 
purchaser selects the goods in bulk, and those goods 
have an intrinsic defect not discoverable on inspec- 
tion. 

Your lordships were warned that if the appeal 
should be dismissed the effect would be to hamper 
trade and to cast on manufacturers a burden which 
has not been cast on them hitherto. That is the stock 
argument in all these cases. It was urged and rejected 
in Mody v. Gregson, L. R., 4 Ex. 49. It met the same 
fate in Jones v. Bright, 5 Bing. 533. It has never yet 
availed to relieve manufacturers from the liability 
which they assume, by inviting customers to rely on 
their skill, or to excuse persons from fulfilling their 
contracts according to the real intention and true 
meaning of the bargain. 

For these reasons I concur in the motion which has 
been proposed. 

Order appealed from affirmed; 
with costs. 


appeal dismissed 
ea eee 


UNIVERSITY LECTURES. 


HOUSE OF LORDS, 12 APP. CAS. 326. 


COPYRIGHT — IN 


CATRD V. SIME. 

A professorin a university, orally delivering class-room lec- 
tures of his own composition, does not so communicate 
them to the public as to entitle any one to republish them 
without his permission. 


L iggee opinion of the lord-chancellor sufficiently 
states the point. 

The Solicitor-General of Scotland (Robertson, Q. C.), 
Sir H. Davey, Q. C., F. W. Clark, Q. C., for appellant. 


Lorimer and MacClymont, for respondent. 


Lorp Haussury, L. ©. My lords, in this case I 
have had much greater difficulty in dealing with the 
question of form than with the substantial question 
between the parties which it was intended to raise 
by this appeal. It is, I think, manifest that the in- 





terlocutor does not comply with the provisions of the 
Judicature Act of 1825, and I cannot but regret that 
the suggestion of Lord Rutherfurd Clark was not 
adopted, by which that which was fact would have 
been found as fact, and the question of law, which 
alone under that statute is open to your lordships to 
review, would have been left to be determined. Nev- 
ertheless, although with some doubt, I have come to 
the conclusion that your lordships may treat the 
questions of fact as having been determined, and the 
questions of law as sufficiently severed from those 
questions of fact to enable your lordships to pro- 
nounce a final judgment between the parties. 

My lords, the question which it was intended to 
raise was the legal right of the respondent to publish, 
in the form of a pamphlet, certain literary composi- 
tions of the appellant, which were orally delivered to 
the students of the University of Glasgow attending 
his class. A majority of the court has determined 
that the pamphlet in question is a reproduction of the 
appellant’s literary composition; and I do not stop to 
discuss what some of their lordships appear to have 
considered important, that in respect of certain par- 
ticulars it was a blundering and unsuccessful repro- 
duction of the appellant’s work. I confess I am un- 
able to understand what place such topics find in the 
argument. Assume an unlawful reproduction of an 
author’s literary work; it does not become less an in- 
jury to thelegal right because the reproducer has dis- 
figured his reproduction with ignorant or foolish ad- 
ditions of his own. It is not denied, and it cannot in 
the present state of the law be denied, that an author 
has a proprietary right in his own unpublished literary 
productions. It isfurther incapable of denial that 
that proprietary right may still continue, notwith- 
standing some kind of communication to others. The 
case of private letters, which though conveniently de- 
scribed by the word “private,’’ involve publication of a 
certain kind to others than the author of them, is an 
illustration of acommunication which does not permit 
the infringement of the proprietary right which could 
be involved in their unauthorized general publication. 
The doubt which I have entertained in the course of 
the argument has been whether the extent and de- 
gree of publication in the case now under debate was 
not a question of fact which should have been deter- 
mined on the evidence before the court, and which if 
it had been determined, would not have been opened 
to your lordsbips to review. But as I have said, 1 
have come to the conclusion that in the form iu which 
it has arisen it may be treated as a question of law, 
that is to say, whether on the agreed state of facts 
such a publication as is proved here must asa matter 
of law deprive the author of the literary composition 
in question of his proprietary right, and whether the 
fact that he is professor of moral philosophy, teaching 
in his class-room by the literary composition which is 
now the subject of debate, makes his delivery of that 
literary composition necessarily public to the whole 
world, so as to entitle any ove who heard it to repub- 
lish it without the permission of its author. 

Now, my lords, I have designedly used the phrase 
“literary composition’’ to avoid the ambiguity of the 
word ‘*‘lecture,’’ because I think the word “ lecture’’ 
involves an assumption which may give rise to error. 
If by it is signified a lecture delivered on bebalf of the 
university, and so to speak, as the lecture of the uni- 
versity itself, as the authorized exposition of the uni- 
versity teaching, Lcan well understand that by the 
nature of the thing, from the circumstances of its de- 
livery, and the object with which it was delivered, it 
would be impossible to say that it was intended by 
those on whose behalf the professor was lecturing, or 
by himself, to limit the right of communication te 
others. Whether that limitation of the right arises 
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from implied contract or from the existing relation 
between the hearers and the author, it is intelligible 
that where a person speaks a speech to which all the 
world is invited, either expressly or impliedly, to lis- 
ten, or preaches a sermon in a church, the doors of 
which are thrown open to all mankind, the mode and 
manner of publication negative, as it appears to me, 
any limitation. But without using any phrase which 
by force of its ordinary meaning implies either a kind 
of publication or involves alimitation of the right of 
publication, what are the facts here as found by a 
majority of the court? A teacher is in his class-room 
with his students. For the purpose of teaching them 
he uses a composition of his own, in this case called 
“The Law of Moral Philosophy.’ Suppose it had been 
exercises in grammar, arithmetic or foreign language. 
The object and purpose is to teach the students, to en- 
able them to become proficients in the various subjects 
of which the teacher is the professor. The student is 
entitled toavail himself of the teaching. The object 
is to make him a good grammarian, a good arithmeti- 
cian, or a proficient in the particular language that is 
taught. But could it be contended that by reason of 
such communication to such students each of them 
was entitled to publish the professor's exercises, dia- 
logues, dictionary, or the like? 

My lords, it seems to me that it might be, and in- 
deed there is some suggestion here that it is, contrary 
both to the spirit and meaning of what is called a lec- 
ture that students should be supplied with some mode 
of answering questions on the subject of their lectures 
without that process of mental digestion which is in- 
tended to form the substance of the teaching. Illus- 
trations might be infinitely multiplied in which the 
whole purpose of a professor's teaching might be ren- 
dered nugatory by the unauthorized reproduction of 
his mode of teaching. 

The ground on which I have been able to come to 
the conclusion that the particular form of literary 
composition, and the degree of communication which 
is established to a limited class, may be treated as a 
question of law is, that it appears to have been de- 
cided, that notwithstanding the professor's desire to 
prevent such reproduction, and contrary to his inten- 
tion, the delivery of his lecture—of his composition— 
to a limited class of students, operates as matter of 
law to make his composition public, and to prevent 
his enforcing any proprietary right. 

My lords, I am not aware of any university regula- 
tion, or any bargain with its professors, which either 
expressly or impliedly enforces on the professors the 
making public of their literary compositions, of what- 
ever class these compositions may be, and whether 
merely educational and intended for the use of their 
students or intended for mere general diffusion. I am 
disposed to think, although it does not become neces- 
sary to discuss it in the present case, that if a profes- 
sor had entered into a specific bargain to make public 
the lectures which he was delivering to his students, 
but contrary to that bargain, had enforced on his stu- 
dents the condition of secrecy, though the university 
which employed him on that express bargain might 
be at liberty to seek their remedy against him for a 
breach of his undertaking, it would not necessarily 
make public that which the lecturer himself had 
neither expressly nor impliedly communicated for 
general reproduction. 

My lords, I doubt whether any of the cases which 
have been brought to your lordships’ attention do 
more than establish the two propositions which, as I 
have said, cannot now be in debate. The application 
of the principles laid down in these cases is what gives 
rise to the matter now in discussion. I do not 
think it very important to consider what was the ul- 
timate result of Mr. Abernethy’s appeal to Lord El- 








don, because the ground of Lord Eldon’s decision, ag 
originally given, seems not to have been affected if an 
arrangement between the parties, as seems probable, 
put an end to the litigation. 

With respect to the act, 5 & 6 Will. LV, ch. 65, [am 
not prepared to say that [can obtain any light from 
its provisions. I had at one time an impression that 
there was something in the nature of a declaration by 
the Legislature that lectures delivered in a university 
or a public school or any public foundation were 
to be assumed to be so published as for the 
future to become public property; and if that were 
assumed to be the construction of the statute, a se- 
rious question would arise as to what were lectures 
within tht meaning of that statute. But I am now 
satisfied that the language of the statute has been 
adopted by the Legislature for the purpose of not in- 
terfering in any way with the law existing on the sub- 
ject. Possibly it may be that the difficulty of defining 
what should bea lecture may have occurred to the 
author of the statute, orthe impolicy of affecting to 
lay down a rule where many circumstances of conven- 
ience as to modes of instruction, and so forth, might 
be appropriately left to the university authorities, may 
have produced the legislation which in fact exists. At 
all events, [| can derive no assistance from a statute 
which professes to leave the law as it is without pro- 
fessing to giveany hint of what it assumes the law 
to be. 

Tam therefore of opinion that the appellant ought 
to succeed, and [I concur in the suggested form of 
judgment which has been prepared by my noble and 
learned friend, Lord Watson, and I move your lord- 
ships accordingly. 

Lorp Watson. [Omitting detailed statement.] The 
author of alecture on moral philosophy, or of any 
orther original composition, retains a right of prop- 
erty in his work which entitles him to prevent 
its publication by others until it has with his consent 
been communicated to the public. Since the case of 
Jeffreys v. Boosey, 4H. L. Cas. 815, was decided by 
this House in the year 1854, it must be taken as set- 
tled by law, that upon such communication being 
made to the public, whether orally or by the circula- 
tion of written or printed copies of the work, the au- 
thor’s right of property ceases to exist. Copyright, 
which is the exclusive privilege of multiplying copies 
after publication, is the creature of statute, and with 
that right we have nothing to do in the present case. 
The only question which we have to decide is whether 
the oral delivery of the appellant's lectures to the stu- 
dents attending his class is in law equivalent to com- 
munication to the public. 

The author's right of property in his unpublished 
work being undoubted, it has also been settled that 
he may communicate it to others under such limita- 
tions as will not interfere with the continuance of the 
right. ‘He has,’’ as was said by Lord Brougham in 
Jeffreys v. Boosey, 4 H. L. Cas. 962, ‘‘ the undisputed 
right to his manuscript; he may withhold or he may 
communicate it, and communicating it, he may limit 
the number of persons to whom it is imparted, and 
impose such restrictions as he pleases upon their use 
of it. The fulfillment of the annexed conditions he 
may proceed to enforce, and for their breach he may 
claim compensation.’’ He cannot print and sell with- 
out publishing his work, but he may legitimately im- 
pose restrictions which will prevent its publication, 
whether the communication be made by giving copies 
for private perusal or by recitation before a select au- 
dience. In the latter case the retention of the author's 
right depends upon its being either matter of con- 
tract or an implied condition, that the audience are 
admitted for the purpose of receiving instruction or 
amusement, and not in order that they may take a 
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full note of what they hear, and publish it for their 
own profit, and for the information of the public at 
large. 

Upon that principle it was decided in Macklin v. 
Richardson, 2 Amb. 694, that the fact of a play having 
been acted for several years in a public theater with 
permission of the author did not imply an abandon- 
ment of his right, and that he was therefore entitled 
to restrain its publication from notes taken by a short- 
hand writer who had paid foradmission to the thea- 
ter. On the other hand I do not doubt that a lecturer 
who addresses himself to the public generally without 
distinction of persons or selection or restriction of his 
hearers, has, as the lord president observes in this case, 
“abandoned his ideas and words to the use of the 
public at large, or in other words, has himself pub- 
lished them.” 

The main argument addressed to your lordships for 
the respondent was to the effect that a professorship 
inaScotch university, being munis publicum, and the 
occupant of the office being under an obligation to re- 
ceive into his class all comers having the requisite 
qualification, his lectures are really addressed to the 
public, and at all events that there is no room for in- 
ferring that the students are taught under an implied 
condition that they shall not print and publish his 
lectures either for their own profit or otherwise. I do 
not think it can be disputed, that as stated by Lord 
Shand, this is the first occasion in the history of the 
Scottish universities on which any such right as that 
now claimed has been asserted. Ifthe claim be well- 
founded there can be no copyright in a lecture which 
has been once delivered in the class-room. Yet it is 
the fact that professors and their representatives have 
been infrequent use to publish lectures which had 
been annually delivered for years before such publica- 
tion, and have enjoyed, without objection or chal- 
lenge, the privilege of copyright. That has been no- 
tably the case with our great academic teachers of 
moral and mental philosophy, from Dr. Thomas Reid, 
who was appointed to the chair now held by the ap- 
pellant in 1763, to the late Sir William Hamilton. I 
concede, that although such may have been the preva- 
lent understanding in Scotland as to the professor’s 
right, this is not a case in which it can be said that 
communis error facit jus; but 1 agree with Lord 
Shand’s observation, that in these circumstances effect 
ought not to be given to the respondent’s argument 
unless he can make it clear *‘in principle or authority 
that the law gives him the right he claims.” 

In the court below there was a good deal of discus- 
sion as to the practical result of deciding this case one 
way oranother. Iam afraid that I do not estimate so 
highly as some of the learned judges the advantage of 
having the professor’s lectures printed and subjected 
to the criticism of public opinion. The capable critics 
are asmalland by no means unanimous section of 
the community; and I doubt whether the governing 
body of the university or the professor would derive 
any assistance from their strictures, whilst experience 
has shown thatthe public who are interested in it are 
not ignorant of the character of university teaching. 
An original thinker and able teacher very soon at- 
tracts a large class, and vice versa. I certainly do 
not appreciate the advantage to the public of furnish- 
ing (which is the professed object of the respondent) 
the appellant’s students with a ‘‘crib,’’ an aid to 
knowledge forbidden in well-regulated educational 
institutions, which as the lord chancellor has already 
pointed out, supersedes the necessity of intellectual 
effort and neutralizes the benofit of the professor's 
tuition. There appeared to me to be some force in the 
suggestion of the appellant’s counsel, that if it be now 
held for the first time that delivery of his lectures is 
publication, the professor may in future (contrary to 





his present practice) hesitate to communicate his best 
and most original thoughts to his class, before they 
have been matured and given to the world by him- 
self. But I do not think these observations, however 
important they may be in themselves, are decisive of 
the present question. 

{His lordship then reviewed at length Abernethy v. 
Hutchinson, 1 H. & T. 28, and continued :J 

I do not think that students of moral philosophy in 
the University of Glasgow, or in any other Scotch 
university, either are, or can with propriety be said to 
represent the general public; of course they are, each 
and allof them, members of the public, but they do 
not attend the professor’s lectures in that capacity. 
They must be members of the university, and they 
must further comply with its regulations and make 
payment to the professor of the usual fee, in return 
for which they receive from him a ticket or certificate 
of their enrollment as students for the session; and 
without observing these preliminaries, they would 
have no right to enter his class-room during the lec- 
ture hour. The relation of the professor to his stu- 
dents is simply that of teacher and pupil; his duty is, 
not to address the public at large, but to instruct his 
students; and their right is to profit by his instruc- 
tion, but not to report or publish his lectures. It ap- 
pears to me that the learned judges whose opinions 
are adverse to the appellant have attributed undue 
weight to the circumstance that the appellant’s office 
is munis publicum. That it is so is an undoubted 
fact, but according to my apprehension, the question 
which your lordships have to decide depends, not upon 
that fact, but upon the duty which the appellant’s of- 
fice requires him to fulfill. The nature of the duty in- 
cumbent upon a professor in an English university is 
thus described by Lord Eldon, in Abernethy v. Hutch- 
inson, 3 L. J. (Ch.) 209; 1 H. & T. 28: ** Now if a pro- 
fessor be appointed, he is appointed for the purpose 
of giving information to all his students who attend 
him, and it is his duty to do that; but I have never 
yet heard that any body could publish his lectures.” 
So far as I know, there is no difference whatever be- 
tween the position of a Scotch and that of an English 
university professor, so far as regards their relations 
to the students whom they teach; and no point of 
difference has been suggested, eitherin the court be- 
low or by the respondent's counsel. The fact of his 
being a public official lays the appellant under an ob- 
ligation to the State as well as those who pay for their 
instruction, to teach efficiently, and to the best of 
his abilities; it does not affect the nature of his ob- 
ligation, and cannot alter the relation between him 
and his students. 

Loup FIrzGERALD dissented. [Most of his opinion 
was devoted toanexamination of the statute and a 
review of Abernethy v. Hutchinson. Among other 
things, his lordship said :] 

My lords, after much anxious consideration, I have 
come to the conclusion that the delivery of the lec- 
tures was a publication to the public at large, and that 
being such, the pursuer has abandoned to the public 
the exclusive rights which he otherwise had, and the 
protection which the common law would otherwise 
have afforded him. * * * * * 

It was urged in your lordships’ House in argument 
that a decision in favor of the respondent woald ope- 
rate unjustly on the professor as depriving him of 
emoluments which he might otherwise derive from the 
publication and sale of his lectures, by himself or his 
representatives, for all time; but this seems an exag- 
gerated, and to some extent, an imaginary apprehen- 
sion. There isno power, save that of the university, 
to interfere with the professor in publishing his lec- 
tures for sale, and the public would probably prefer 
the publication issued with the stamp of his authority 
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and containing his emendations and additions. This 
is however a consideration which we cannot enter 
upon. Again it was urged that the professional prac- 
tice of repeating the same lecture session after session, 
im like manuer as a minister rspeats his sermon,would 
be interfered with. If this was so, it would seem to 
be a desirable result. * o * 

Lord Young, in the reasons for his judgment, says: 
** Now I have to observe that neither the common law 
of property nor the statute law of copyright applies to 
teaching in a public university. It is obviously expe- 
dient in the public interest that such teaching should 
be public, and open to public comment and criticism. 
This accordingly, I apprehend, is the reason why lec- 
tures in public universities are excepted from the pro- 
visions of the act of 1835.’" My lords, I concur with 
the learned lord (Lord Young) in opinion, that it is 
essential to the public safety that university teaching 
should be exposed to comment, to searching criticism 
and to the full blaze of public opinion. How can this 
be attained if the contention of the pursuer is well 
founded? If the lecturer can prevent all other publi- 
cation of his lectures than that which takes place in 
the class-room, the nation may be left in Cimmerian 
darkness as to the teachings of its youth in its great 
universities. Unless there be full and complete pub- 
licity, criticism would be impracticable, and a mere 
empty sound. * * * * 

My lords, in the legal view which I have adopted, it 
is not necessary forme to consider the weighty au- 
thorities to which we have been referred, some of them 
rather obscured by the extreme length of the judicial 
reasons. My opinion is that a public lecture, delivered 
publicly at a university by one of its professors in the 
performance of the public duty he has undertaken, 
becomes by the act of delivery published to the na- 
tion, and may be likened to a gift from the university 
or the professor to the nation. 


—_—_>___—__- 


ABSTRACTS OF VARIOUS RECENT DE- 
CISTONS. 


DrED — NOMINAL CONSIDERATION — SUBSEQUENT 


VALUABLE CONSIDERATION — PERFORMANCE.— A 
deed informally executed, and expressing a mere 
nominal consideration, where there is evidence of an 
agreement fora subsequent valuable consideration, 
which has been performed in good faith by the grantee, 
will beupheld in equity as against an heir of the 
grantor. There is no question here as to the debts of 
the deceased. They have been paid by Thomas J. 
Young. The action was not brought by a subsequent 
purchaser or creditor, but by a brother, privy both in 
blood and estate. His claim as heir at law is purely 
technical, resting only on the alleged defect or in- 
formality as to the attestation, for if the witness 
Greer had signed on the night the deed was executed, 
there could not have been any controversy about it. 
There is no doubt as to what was the intention of the 
parties, or that they made an honest and bona fide 
effort to carry it out, and supposed they bad done so. 
We assume, as found by the judge, ‘‘that the real 
consideration between John and Thomas was that the 
latter would pay off the indebtedness of the former, 
which has been done.’’ Under these circumstances, 
we cannot see that the judge committed error in hold- 
ing that “‘equity would sustain the deed, although 
subscribed by but one witness.”’ Asan illustration: 
An instrument purporting to bea mortgage, but im- 
perfectly executed by the omission of a seal, or in some 
other manner, so as to be defective in form, is wholly 
nugatory at law asa valid mortgage, or as giving any 
interest in or claim upon the parcel of land described. 





Equity however not saying that the instrument isa 
true legal mortgage, declares that it is an efficient 
agreement to give a mortgage, and as such thatit 
creates an equitable lien upon the land, valid for al] 
purposes and as against all parties, except a purchaser 
of the land fora valuable consideration and without 
notice. 1 Pom. Eq. Jur., § 380, and note; and see 
Story Eq. Jur., $$ 165, 166; Love v. Sierra Nevada, 
ete., Co., 32 Cal. 639; Johnson v. Gilbert, 13 Rich. Eq. 
42; and Pope v. Montgomery, 24S. C. 594. In John- 
son vy. Gilbert, supra, Chancellor Carroll, in delivering 
the judgment of the court, said: ‘* The deed to Jesse 
Gilbert, Jr., furnishes satisfactory evidence, at the 
least, of the executory contract forthe sale of the land 
in fee. With a contract thus manifested, and with 
actual possession by the vendee under it, his claim to 
a specific execution of the agreement could not be 
resisted. In this jurisdiction (equity) the vendee, 
under such circumstances, is treated as the equitable 
owner. He may transfer his interest in the land, may 
devise it as land, and as land it passes by descent to his 
heirs." Story Eq. Jur., $8 783, 789. S. C. Sup. Ct., 
July 19, 1887. Young v. Young. Opinion by McGowan, 
J.; Melver, J., dissented. 


JUSTICE OF PEACE—LIABILITY FOR FALSE IMPRISON- 
MENT.— Where a justice of the peace having power to 
commit for contempt, as in Minnesota, commits a per- 
son for contempt, and on his liberation on habeas 
corpus recommits him on a fresh warrant for the same 
offense, such justice is not amenable to a civil action 
for false and malicious imprisonment, though his 
action in making the seeond commitment was erron- 
eous, and although it is alleged that he acted malici- 
ously. I think it is settled law for this court that no 
judge is amenable to a civil action for damages for an 
act done within his jurisdiction, no matter how malici- 
ous or corrupt may have been his motives. Bradley v. 
Fisher, 13 Wall. 335. But the further question arises 
as to the rule when an act of a justice of the peace is 
in excess of his jurisdiction, and done maliciously. 
Can he in such a case be made amenable to a private 
action for damages? Here the authorities are far from 
being in accord. I find no express adjudication on this 
questionin the Supreme Court of the United States. 
A distinction should be,but has not always been drawn, 
and that is between acase wherea justiceof the peace 
is acting simply in excess of his jurisdiction, and one 
in which he attempts to act in respect to a subject- 
matter of which he clearly has no jurisdiction. That 
distinction is noticed in this case of Bradley v. Fisher, 
supra, and it is very important to be bornein mind. 
A justice of the peace in most States, and I presume 
in this, has no jurisdiction to try a man for felony, or 
tosentence tothe penitentiary. That is a subject- 
matter which is entirely outside of his jurisdiction. If 
he assumes to try aman for manslaughter, and sen- 
tences him to the penitentiary, he is proceeding‘ina 
direction which is entirely outside of the scope of his 
jurisdiction. Onthe other hand, he may have juris- 
diction of assaults and batteries, and does in most 
States. Suppose he proceeds to try a man charged 
with assault and battery, and suppose in fact, the as- 
sault and battery was committed outside of the county 
over which his jurisdiction extends; then although 
his judgment would be erroneous, and in excess of his 
jurisdiction, yet having jurisdiction of the subject- 
matter of assault and battery, and of the person of the 
defendant, it lies with him to determine whether such 
particular assault and battery comes within his juris- 
diction; and his determination, though erroneous, 
ought not to subject him to an action fordamages. He 
has jurisdiction of the subject-matter, and it is for him 
to determine whether the case is within his jurisdic- 
tion. He has the right to determine the question; and 
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although he may determine wrongly, and although it 
may be a case which does not come within the limita- 
tion of his jurisdiction, and although he may have ex- 
ceeded his authority, yet he had the power and the 
right to determine whether or no he had that juris- 
diction, and it cannot be said to be a case wherein the 
entire subject-matter was outside of his jurisdiction. 
In two cases cited, which I have examined with some 
care, —thecases of Rutherford v. Holmes, 66N. Y. 
368, and of Vaughn v. Congdon, 56 Vt. 111, in both of 
which cases there was a dissenting opinion, —the ma- 
jority of the courts failed, as it seems to me, to recog- 
nize or appreciate that distinction. In the latter case, 
the complaint filed before the justice charged an 
offense barred by the statute of limitation, and the 
majority of the court held that the act of the justice 
in issuing the warrant was beyond his jurisdiction, 
and that he was liable for damages. Mr. Justice 
Powers, in his dissenting opinion, draws this distine- 
tion very clearly and justly, and holds that where a 
complaint was filed before a justice of the peace 
charging an offense whose general nature was within 
his jurisdiction, it was for him to determine whether 
that particular offense was cognizable by him and that 
for any error on bis part in that respect he ought not 
to be held liable. There is a very long citation of 
authorities in the discussion of the principle in that 
dissenting opinion. I think that distinction becomes 
important in this case. This is in some respects not 
unlike the case of Rutherford v. Holmes, supra, where 
a justice of the peace adjudged a person in contempt, 
andthe majority of the court held him amenable to an 
action for damages because heerred in that particular 
matter in adjudging the party guilty of contempt, and 
committing him. Two judges there dissented. A 
justice of the peace had power at the common law, 
and has power under your statutes, to punish for con- 
tempt. Nowif the statutes took away from him all 
power to punish for contempt, then it might well be 
argued, that if he attempted to exercise that power, 
he was proceeding in a matter over which he had no 
jurisdiction. The entire subject-matter was taken 
from him. He was usurping authority just as plainly 
asif he were trying a man for murder. But where, 
by clear authority coming down from the common 
law, and under all the limitations imposed by your 
statutes, he has power to determine whether a man is 
guilty of contempt through disobedience of his legal 
orders and processes, then if he determine that ques- 
tion, it cannot be said that he is walking in territory 
over which he has no jurisdiction, but only that heis 
attempting to determine whether the particular case 
is one which brings the party within the scope of the 
law. Whether he determines rightly or wrongly,— 
whether he is mistaken or not, —he has determined 
the question of jurisdiction judicially, having juris- 
diction over the subject-matter, and that this party 
was in contempt; and having made such judicial de- 
termination, I see no reason or principle why he may 
not be accorded the immunity which is accorded to 
any other judicial officer. Of course, it becomes a very 
close question when you come to the second count in 
this complaint; for there it is charged after the habeas 
corpus had been issued, and the plaintiff discharged, a 
second warrant of commitment was issued,and the 
plaintiff again incarcerated; and the claim is made, 
and forcibly made, that such an act on the part of the 
justice was a clear invasion of the privileges which are 
sacredly guaranteed to the individual under the writ 
of habeas corpus. It is very doubtful whether this 
action of this justice was not in respectto a subject- 
matter over which he had no jurisdiction, and yet 
while it is doubtful, I still think that the protection 
which should be accorded to him goes with him in 





that respect. U.S. Cir. Ct., D. Minn., June Term, 
1887. Cooke v. Bangs. Opinion by Brewer, J. 

MARRIAGE — LEGITIMACY — ACCESS—PRESUMPTION 
OF LAW — EVIDENCE TO REBUT PRESUMPTION.— A 
husband and wife were married in June, 1882. In 
April, 1885, a daughter was born. They continued to 
live together and to occupy the same bedroom until 
the 30th June, 1884, when the wife eloped with C. She 
was then menstruating. The husband and wife did 
not meet after the 30th June. A boy was born on the 
3d of April, 1885. He now claimed a declaration of 
legitimacy. The jury found against him. Held, by 
the Divisional Court, that this case was not presumptio 
juris et de jure, but that the presumption of law in 
favor of the legtimacy of a child born in wedlock, 
whose parents have had opportunity for access during 
the period in which gestation is possible, was capable 
of being rebutted by satisfactory evidence; that the 
question was properly left to the jury; and that the 
verdict must be sustained. Prob. Div. 57, Sept. 17, 
1887. L. T. Rep. (N. 8.) 88. Bosvile v. Attorney- 
General. Opinion by Butt, J. 

MASTER AND SERVANT — LIVERY-STABLE KEEPER 
— LIABILITY FOR HORSE ON BOARD. — On the 
eleventh day of July, 1885, the defendants were livery- 
stable keepers in Belfast, and on that day the plain- 
tiff's horse and harness were delivered to them at their 
stable to be kept for hire for an indefinite time. In 
the night of that day the stable took fire from some 
cause, and the plaintiff's horse, and all the horses in 
it but one were burned. About 1 o'clock in the night 
three men, McCabe, Twombly and Casey, drove into 
the stable a team belonging to the defendants, which 
they had been using. They were to some extent in- 
toxicated. After the team was put up they went into 
the loft of the stable, which was full of dry hay, to stay 
during the night. About half an hour after the stable 
was on fire in the loft, and Twombly and Casey were 
burnt in it, McCabe escaping slightly burned. McCabe 
and Twombly were servants of the defendants, em- 
ployed in their stable during the day, but not on duty 
that night, and were not doing any act for the defend- 
ants. One McIntosh was a servant of the defendants, 
and that night was charged with the duties of night 
watch, and the general care of thestable. One of the 
regulations of the defendants for the care and manage- 
ment of the stable was that no one should be permitted 
to sleep in theloft during the night. McIntosh knew 
that the three men were smokers, smoking pipes, and 
were in the habit of carrying their pipes and matches 
with them. Are the defendants responsible for this 
negligent act of their servant McIntosh? We think so. 
It was an act directly in the line of his duty as a night 
watch, in charge of the stable. The fact that his negli- 
gence was iu violation of the defendants’ orders, if it 
was within the general scope of his duties, does not 
relieve the defendants from responsibility. The case 
is not like Williams v. Jones, 3 Hur]. & C. 256, 602; 33 
L. J. (N. S.) Exch. 297, to which our attention is called, 
where a carpenter wasemployed by A. with B.’s per- 
mission to work for him in a shed belonging to B., and 
the carpenter set fire to the shed in lighting his pipe 
with a shaving. His act, though negligent, had noth- 
ing to do with his employment as A.’s servant, and 
was not within the general scope of his duties. Here 
the negligent act is directly within the line and pur- 
pose of McIntosh’s employment. It is more like 
Whatman v. Pearson, L. R.,3 C. P. 422, where a car- 
penter having an allowance of an hour’s time for his 
dinner in his day’s work, but also having orders not to 
leave his horse and cart or place where ‘he was em- 
ployed, happened to live hard by, and contrary to his 
instructions, he went home to dinner and left his 
horse and cart unattended at his door. The horse ran 
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away and did damage to the plaintiff's railings, and 
the master was held liable. Me. Sup. Jud. Ct., June 
29, 1887. Eaton v. Lancaster. Opinion by Libbey, J. 


NEGOTIABLE INSTRUMENT — TRANSFER AFTER 
MATURITY — ESTOPPEL OF MAKER OF NOTE BY REPRE- 
SENTATIONS TO PURCHASER.— A. having parchased a 
jackass of B., at B.'s request gave his note for part of 
the purchase-money to T., a creditor of B. After the 
note became due, the plaintiffs, with a view to pur- 
chasing it, asked A. if the note was all right, and he 
replied that ‘it was all right, and that he expected to 
pay it the first of January.’”” Upon this information 
the plaintiffs purchased the note. Held, inasuit upon 
the note, that A. was estopped from pleading a failure 
of consideration. If the purchaser of a note strictly 
negotiable is protected because the maker has, by put- 
ting such paper in circulation, impliedly represented 
to any one who may purchase it thatit is all right, it 
does seem that one who has purchased upon a similar 
representation, expressly made to him by the maker, 
should be entitled to the same protectian. Any other 
view would operate a fraud on the purchaser, whether 
so intended or not. It is urged however that a rep- 
resentation to raise an estoppel must bea statement 
of existing or past facts, and not of something in the 
future, not a mere statement of opinion or intention; 
and it is argued that the statement relied on here was 
of the latter character. We do not so understand it. 
The defendant must necessarily have known, when 
the plaintiffs inquired of him, with a view to purchase 
of the note, whether it was all right, that their object 
was to ascertain whether he had any defense or offset 
to it, and his reply can only be construed to be an as- 
surance that he had none. The additional remark, 
“‘T expect to pay itin January,” relied on to show 
that the representation made was nothing more than 
a declaration to do something in the future, cannot be 
so construed, in the connection in which it was used. 
If this remark stood alone, then possibly it might be 
so construed, though even then, when made in re- 
sponse to the inquiry whether the note was all right, 
it would be more properly construed as an assurance 
of the highest kind that the note was all right, and be- 
cause it was all right he expected to pay it. But when 
considered in the connection in which it was used, we 
think it clear that the purpose of the additional decla- 
ration of an expectation to pay in January was simply 
to intensify his previous statement that the note was 
all right. We cannot doubt that the defendant inten- 
ded, at the time, by his reply to the inquiries made of 
him, to assure the plaintiffs, that so far as he was con- 
cerned, they would be entirely safe in trading for the 
note. Again it is urged that the representation to 
raise an estoppel must be made with knowledge of the 
facts, and that here the defendant did not, at the time 
the representation was made, know the facts upon 
which he bases his defense of failure of consideration, 
masmuch as he had not then had the animal in his 
possession long enough to ascertain whether he would 
come up to the warranty. But he did know that the 
note was given for the purchase-money, in part, of the 
jackass; he knew the nature of the warranty upon 
which he had made the purchase; he knew the time 
that it would require to enable him to ascertain fully 
whether the animal would come up to the warranty; 
and he must have known that the object of the plain- 
tiffs’ inquiry was to learn whether there was any de- 
fect in the note before they traded for it. Knowing 
all these facts, if his intention had then been to make 
his liability depend upon the results of the season’s 
operations, he could not have correctly answered as 
he did. He could not haveanswered: ‘‘ Yes, the note 
is all right,” if the question as to whether it was all 
right was to depend upon a future contingency. The 





only proper answer he could have given, under 
the supposition made, would have been: ‘I cannot 
now say whether it is all right or not, as that will de. 
pend upon the result of the season’s operations.”’ In- 
stead of this he makes an explicit declaration without 
any qualification whatever, that the note was all right, 
and emphasizes it by an expression of his purpose to 
pay the note on the first of January, but a very short 
time after the statement was made, and probably be- 
fore he could have fully ascertained whether the jack- 
ass would come up tothe warranty. It seems to us 
clear that the representation relied on for the purpose 
of raising the estoppel was amply sufficient; and if as 
we must assume from the verdict of the jury, the 
plaintiffs were thereby induced to trade for the note, 
the defendant is estopped from setting up the defense 
of failure of consideration as against these plaintiffs. 
Having assured them, when they were about to trade 
for the note, that it was all right, the defendant can- 
not now, when called upon to pay, be heard to say that 
the note is not all right. S. C. Sup. Ct., June 19, 1887. , 
Lites v. Addison. Opinion by McIver, J. 


OFFICER DE JURE — REMOVAL—SALARY.—An officer, 
who has been prevented from performing the duties 
of his office by an illegal removal by the municipal 
authorities, is still an officer de jureand may recover 
from the city his salary for the period of removal, 
although the same has been paid to an officer de facto, 
appointed to fill the assumed vacancy, provided the 
municipal authorities had knowledge of his claim 
therefor prior to such payment. The plaintiff was 
marshal de jure. His salary was fixed by law. The 
legal right to the office carried with it the right to the 
salary or emoluments of the office. The salary follows 
the legal title. This doctrine is so generally held by the 
courts, that authorities hardly need becited. Dolan 
v. Mayor, etc., 68 N. Y. 274; S. C., 23 Am. Rep. 168; 
McVeany v. Mayor, ete., 80 N. Y. 185; S. C., 36 Am. 
Rep. 600; Fitzsimmons v. Brooklyn, 102 N. Y. 536; 8. 
C., 55 Am. Rep. 835. Ade facto officer has no legal 
right tothe emoluments of the office, the duties of 
which he performs under color of an appointment, but 
without legal title. Hecannot maintain an action for 
the salary. His action puts in issue his legal title to 
the office, and he cannot recover by showing merely 
that he was an officer de facto. In Nichols v. MacLean, 
101 N. Y. 526, the court says: ‘It is absolutely settled 
by authority that an officer de fuctocan as a general 
tule assert no right of property, and that his acts are 
void as to himself, unless he is also an officer de jure.” 
In Cro. Eliz. 699, the doctrine is tersely stated as 
follows: ‘‘ The act of an officer de fucto, when it is for 
his own benefit, is void, because he shall not take 
advantage of his own want of title which he must be 
conusant of, but where it is for the benefit of strangers 
or the public, who are presumed to be ignorant of such 
defect of title, it is good.’’ Pooler v. Reed, 75 Me. 
129; State v. Carroll. 38 Conn. 449; McVeany v. Mayor, 
etc., 80 N. ¥. 192; S. C., 36 Am. Rep. 600; Dolan v, 
Mayor, ete., 68 N. Y. 274; S. C.. 23 Am. Rep. 168; 
Nichols v. MacLean, 101 N. Y. 526; McCue v. County 
of Wapello, 56 Iowa, 698; S. C., 41 Am. Rep. 154; 
People v. Potter, 63 Cal. 127. Hence it was held in 
Nichols v. McLean, supra, after a careful examination 
of authorities, that the de jure officer, who was pre- 
vented from performing the duties of the office by an 
illegal removal,might recover of the de facto officer, who 
performed the duties under color of an appointment, 
the salary which he had drawn while performing them. 
This result can be reached only on the ground that the 
de facto officer has no right to the emoluments of the 
office. But it is contended by the learned counsel for 
the defendant, that admitting the foregoing proposit- 
ions to be well founded, still Decelle was exercising 
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the duties of the office in fact, under color of title upon 
which the defendant might well act, before his legal 
right was decided, and be legally protected in paying 
the salary tohim. We think this contention, when 
tested by the facts of the case and well-established 
Jegal principles, is unsupported by logic or sound 
reason. The city had full notice of the plaintiff's claim 
as the legal officer, and that the title to the office was 
in litigation. It must be held that it knew that the 
legal title to the oflice would draw with it the salary. 
May it assume to determine the question of legal right 
between the parties before decided by the court, pay 
to the one having no legal title, and then successfully 
set up its actionin defense of the claim of the one 
having the legal right? May A., who holdsa fund 
claimed by B. and by C. with full notice of the claim 
of each, elect to determine between them, and pay to 
B., who has a prima facie right, and set up the pay- 
ment as defense to the claim of C. who has the legal 
title? It is perfectly well settled that he cannot. If 
he elects, itis at his peril. Heis not required todo so. 
He may await an action at law, and then bring both 
claimants into court by bill of interpleader to litigate 
their title, or he may bring the bill atonce without 
waiting for the commencement of an action at law. 
Here the city was in no peril. It might have refused 
to pay to either till the title to the office was deter- 
mined, or by bill of interpleader, it might have 
brought the parties into court to litigate their title to 
the salary. It is well settled that an office. which has 
attached to it emoluments, has a pecuniary value 
although primarily it is an agency for public purposes, 
and that the right to the emoluments follows the 
legal title to the office. Nichols v. MacLean, supra; 
Andrews vy. King, 77 Me. 231. The officer cannot be 
deprived of his office without due process of law. Can 
it be, while the action of the mayor and aldermen of 
Portland, in the attempted removal of the plaintiff, 
was illegal and void, as affecting his title to his office, 
that it deprives him of his salary, all that was of 
pecuniary value to him? Such a contention has no 
support in well-established legal principles. It would 
give the mayor, having the power of removal for cause, 
by the consent of the aldermen, the opportunity, by 
unauthorized proceedings to deprive the legal officer 
of his salary and bestow it upon a favorite. Weare 
aware that courts of high authority have sustained the 
doctrine contended for by the defendant. The doctrine 
of the Court of Appeals of New York now seems to be 
that a payment of the salary by the city to the officer 
de facto, before the title to the office is determined, is 
a good defense to a claim by the legal officer; but that 
the legal officer may recover all the salary not in fact 
paid before the right to the office is determined, 
although it accrued before the determination of the 
title. We do not find that that court has noticed the 
element of notice to the city by the legal officer of his 
claim before payment. Courts in some other States 
have followed the New York doctrine. Courts of bigh 
authority in several of the States have held that the 
officer having a legal title to the office may recover of 
the city the salary, notwithstanding it has been paid 
tothe officer de fucto. We have not attempted to 
analyze the cases and to try to reconcile them. They 
appear irreconcilable. Our court is uncommitted and 
we have come to the conclusion which seems to us best 
supported by reason and sound legal principles. Me. 
Sup. Jud. Ct., Aug. 2, 1887. Andrews v. City of Port- 
lund. Opinion by Libbey, J. 

TRIAL-— READING LAW TO JuRY.— The defendant 
relies upon the ruling of the trial court, in permitting 
the prosecuting attorney tofread to the jury decisions 
of the English and American courts on the question 
of insanity, as an error which requires the reversal of 
this cause. The practice is diverse, even in the several 








districts of this territory, and we have no statute 
directly regulating the subject. There is also great 
diversity among the courts of different States. In the 
States of Tennessee, Louisiana, Massachusetts, Con- 
necticut, and perhaps others, the reading of law to the 
jury is permitted. Whart. Pl. & Pr., § 578, and note: 
Abb. Tr. Ev. 140. But in California, Georgia, Texas, 
Viriginia, Illinois, Missouri, and other States, where 
the jury is required to receive the law from the court, 
this practice is not permitted. People v. Anderson, 
44 Cal. 70; McMath v. State, 55 Ga. 303; Davenport v. 
Com., 1 Leigh, 589; Chicago v. McGiven, 78 Ill. 347; 
State v. Klinger, 46 Mo, 224. Perhaps the correct rule 
is laid down by English, C. J., in an Arkansas case, 
as follows: ‘‘The court may in its discretiou permit 
counsel to read law to the jury in a criminal case, but 
it is its province to determine whether the law pro- 
posed to be read is applicable to the facts of the case. 
The matter of reading law to the jury, as a part of the 
argument, is under the discretion and control of the 
court, and its rulings in the matter are not subject to 
review, unless its discretion is-abused to the prejudice 
of the accused.’’ Curtis v. State, 36 Ark. 292. Ina 
California ease, Crockett, J., used the following lan- 
guage, in delivering the opinion of the court: ‘Asa 
general rule, the practice of allowing counsel, in either 
a civil or a criminal action, to read law to the jury, is 
objectionable, and ought not to be tolerated. Its 
usual effect is to confuse, rather than to enlighten, the 
jury. There are cases however in which it is permis- 
sible for counsel, by way of illustration, to read to the 
jury reported cases, or extracts from text-books, sub- 
ject to the sound discretion of the court, whose duty 
itis to check promptly any effort on the part of coun- 
sel to induce the jury to disregard the instructions, or 
to take the law of the case from the books rather than 
from the court.’”’ People v. Anderson, 44 Cal. 70, 71. 
The statutes of this territory require the court, ina 
criminal case, to deliver to the jury a written charge, 
stating to them allsuch matters of law as it shall think 
necessary for their information in giving their verdict. 
Rev. Stat. Mont., p. 331, § 325, div. 3, as amended by 
Laws 12th Sess., p. 56. Such being the statutory law, 
it is only in very rare cases that it would be proper for 
the court to permit law-books to be read to the jury; 
and in all cases the passages intended to be read should 
first be submitted to the court for its approval. A 
statute defining the crime for which the prisoner 
stands indicted might properly be read by counsel to 
the jury preliminary to commenting thereon, and 
there may be other rare cases in which such a practice 
might be proper. But as a general rule, counsel should 
be confined in their arguments to the law as given in 
charge to the jury by the court, and to the facts as tes- 
tified to by the witness, and to such illustrations and 
arguments as properly and naturally arise therefrom; 
but avy departure from such a line of discussion -can 
serve no useful purpose in the administration of jus- 
tice. Mont. Sup. Ct., July 20, 1887. Territory v. Hart. 
Opinion by McLeary, J. 

UNDUE INFLUENCE — SISTER OF MERCY AND SUPE- 
RIOR OF CONVENT—GIFTS TO CONVENT—ABSENCE OF 
INDEPENDENT ADVICE—LACHES—ACQUIESCENCE.— In 
1876, the plaintiff, who was an unmarried lady of educa- 
tion, aged about twenty-seven years, sought as a con- 
fessor N.,a clergyman who was the confessor and 
spiritual directorof achurch of England sisterhood. 
In July, 1868, on his introduction, she became an as- 
sociate of the sisterhood, that is to say, without be- 
coming @ member of the body or residing with the 
sisters, she was permitted to join in their charitable 
works. About this time she promised N. to bring all 
her property into the sisterhood, and consulted with 
her brother, who was a barrister and one of the trus- 
tees of her father’s will. [In January, 1870, she became 
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a postulant, that is,a member of the lowest order 
of sisterhood. This did not prevent her, if she 
wished, from leaving the sisterhood. While a postu- 
lant she made a will in favor of the sisterhood without 
any advice, except that of the solicitor who prepared 
the will, to whom she was introduced by N. In April, 
1870, she became a novice. The vows then taken were 
only temporary, and her novitiate only involved (by 
the rules) a sacrifice (not necessarily in favor of the 
sisterhood) of the property which she had actually 
brought with her into the convent. In August, 1871, 
the plaintiff was admitted a full member of the sister- 
hood, embracing for life vows which enjoined (1) pov- 
erty, that is, deuuding herself of all her present and 
future property, either in favor of the sisterhood or 
otherwise; (2) obedience, which included recognizing 
the voice of the superior as the voice of God; and (3) 
chastity. She also agreed to rules which were in 
furtherance of these obligations and also forbade com- 
munication with externs on matters relating to the 
convent or taking advice from exterus, in either case 
except by leave of the superior. ‘The plaintiff remained 
a sister till May, 1879, when she left the sisterhood and 
joined the church of Rome. Whilst asister, and without 
independent advice, she made gifts of money and stock 
(practically all her present available property) in favor 
of the sisterhood. Shortly after she left the sisterhood 
the plaintiff had some conversation with her brother 
about her money, and with a Roman Catholic priest 
(who advised her not to trouble herself about it), and 
also with a solicitor, whom she had instructed to pre- 
pare a fresh will, who told her it was too much money 
to leave behind. Letters also passed between her and 
S., the superior of the convent, in which, up to April, 
1884, although she claimed the return of her will, she 
made no claim to the subject-matter of the gifts. In 
November, 1884, when she had learned that another 
sister had obtained repayment of her money, the re- 
turn of the plaintiff's property was suggested. In 
March, 1885, a formal claim was made, and in August, 
1885, proceedings were commenced against 8. to set 
aside the gifts and obtain a return of the property on 
the ground of undue influence. Kekewich, J., held, on 
the facts, that before taking the vows, and while having 
competent advice, the plaintiff was willing, in the 
exercise of an unrestrained intention, to devote her 
whole property to the convent; and he accordingly 
held that the subsequent transfer of property was 
simply a ministerial actto perfect a gift which was 
legally incomplete, and did not throw on the defend- 
ant the onus of proving that the plaintiff then had 
competent and independent advice; but he intimated 
that if there had been originally undue influence the 
delay of the plaintiff would not have barred her claim. 
56 L. T. Rep. (N.S.) 184. Held, on appeal, the plaintiff 
relinquishing her right to all the property except such 
as remained in the hands of the sisterhood unapplied 
for the purposes of the sisterhood, (1) that the case 
came within the principle of the decisions, that where 
there is a confidential relation between the donor and 
donee a presumption is raised that the donee bad in- 
fluence over the donor, and that the voluntary gift 
will be set aside unless it is proved that in fact the 
gift was a result ofa free exercise of the donor’s will; 
that the plaintiff had no power to obtain independent 
advice; and if there had not been delay the plaintiff 
would have been entitled to recover the sums remain- 
ing in the defendants’ hands, with the income thereof 
as from the date of the commencement of the action. 
Held, however (2) by Lindley aud Bowen, L.JJ. (Cot- 
ton, L.J., dissenting) that the delay and the acts of the 
plaintiff subsequent to leaving the sisterhood amounted 
toa confirmation by her of the voidable gifts, and 
therefore that she was not entitled to recover any 
thing. The judgment of Kekewich, J., affirmed on 





different grounds. Eng. Ct. App., Sep. 17, 1887; 57 L, 
T. Rep. (N. 8.) 61. Allcurd v. Skinner. 





OUR NEW YORK LETTER. 

ee is usually a month of busy preparation 

among our lawyers here. The City Court is 
already under full headway, and the first week of 
October opens the calendar of all our other Courts of 
Records. The question as to who will preside over 
some of them is one that at present interests some of 
the present incumbents as well as several others who 
would like toincumber. Iu the Supreme Court, the 
terms of Judges Lawrence and Donohue expire this 
autumn. Judge Lawrence, it is believed, will succeed 
himself. He is popular with the bar, quick in dispatch- 
ing business, accurate in his rulings, and what is of 
such vast importance in a community like this, con- 
scientious and perfectly fearless. This was conspicu- 
ously shown in the excise case, decided by him during 
the summer, in which he doubtless antagonized quite 
an important element among the voters, but earned 
the gratitude and respect of alarge number of our 
citizens, who believe in the enforcement of the law as 
it isfound. Judge Lawrence, if renominated, as now 
seems probable, would receive the support of a 
great number of voters irrespective of party, andit is 
thought by many that if his political enemies prevent 
his nomination by the party by which he was placed in 
office, he would be sought as a candidate by the prob- 
able citizens’ ticket, and receive the indorsement,of the 
republicans, provided he would allow his name to be so 
used. Judge Donohue, who has a well earned reputa- 
tion for diligence, would, if elected, reach the age of 
disqualification in four years. That fact and certain 
political complications make his calling and election 
farfrom certain. Two vacancies will occur in the 
City Court, but the only candidates thus far discussed 
are not of sufficient calibre to make a consideration of 
their merits interesting. It was hoped that the stand- 
ard of the bench of this court might be elevated, but 
[I cannot see much promise of it in the immediate 
future. 

The heelers and boodlers together with their sympa- 
thizers say that District Attorney Martine, and his 
able lieutenant, DeLancey Nicoll, will have to go, but 
the press and other better elements of all parties take 
quite another view of it. The plan of the lawless ones 
seems to be to kick the district attorney up ou tosome 
convenient bench, and kick Mr. Nicoll out altogether. 
Ihave noreason for thinking Mr. Nicoll is at all 
anxious to be district attorney, but certain it is that 
all the better elements of this city would feel very 
secure in seeing him at the head of the department of 
public prosecution. Not only has he earned it by his 
most gallant service in routing the forces of corruption 
in this city; but in view of the unfinished condition 
of some of the boodle cases, his promotion is almost 
a necessity. Should he not be continued in the depart- 
ment, the county would probably have to pay him 
more for special services likely to be required than the 
salary would amount to. Politicians do not take those 
things into consideration however. Tbe impression 
prevails among many of our best lawyers that if Sharp 
lives long enough he will be likely to secure anew trial. 
The General Term have sustained the conviction, but 
the Court of Appeals, it is believed, will sustain some 
of theexceptions taken to the admission of certain 
evidence on the trial. Judge Potter received a great 


deal of unmerited abuse for granting the stay in the 
Sharp case, but it certainly took more courage to allow 
than to deny it. 

An interesting story of imposition by a claimant for 
damages for personal injuries and their consequences 
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was told to me not long since by the counsel of one of 
the important life insurance companies here. The com- 
papy came into possession of a building down town, 
under foreclosure. In front of the building was a coal 
hole, with the usual treacherous iron cover over it. A 
certain married woman in passing,stepped on the cover, 
which turned up, letting her down astride of it. She 
promptly brought suit for $10,000 damages, alleging in 
her complaint that she wasso injured as to be per- 
manently incapacitated from bearing children. The 
company at once communicated with their counsel, 
who advised them that under the extraordinary 
decision in Clifford v. Dane, reported, I think, in 
81 N. Y., if the woman was actually injured, the 
company could not avoid the liability. So much for 
the law. He told them however that he desired to 
consult with their physician. The latter told him that 
he thought that if the woman was injured as she 
claimed, she probably never could becomea mother, 
and would in his opinion recover heavy damages. 
Therefore upon the law and the assumed facts, the 
learned counsel advised a settlement. The company 
acted upon this advice, and after an interval of two 
or three months settled with the enterprising female 
who could never know the joys and pangs of mater- 
nity, by paying ber $5,000, whereupon and the next 
day after receiving the money, she “ got there all the 
same” by giving. birth to a ten-pound son. Which 
leads to me to remark, that a well regulated coal hole 
is not a bad thing to have in the family. 

One of the most famous wits of the city has for 
many years been one of the pillars of the General 
Term of this department. One of the members of our 
bar is likewise one of the most discriminating bibli- 
ophilists. His intimate friends call him ‘* Ham,”’ 
which is an abbreviation for Hamilton Cole. There is 
only one Ham at our bar, and he is not only near to 
Bacon in the law, but knows much of books and horses. 
At the Brindley sale some time since he paid a year’s 
salary of a United States Senator fora copy of the 
Guttenberg Bible. Soon after he acquired his treasure 
the witty judge met him and very gravely remarked, 
“ Ham, this is awfully rough on you!’’ Thinking the 
judge was about to refer to some calamity, the news 
of which had not yet reached him, he exclaimed 
almost inalarm! “ Why, what?” ‘It’s awfully rough,” 
the judge replied, ‘‘ just after you pay %8,000 for your 
Bible, to have the Revisers come along and knock hell 
out it.” 

DemoT ENMOT. 


CONTINGENT FEES. 





T present, in spite of an increasing tendency to ap- 
peal to our courts, the great majority of our citi- 
zens cannot seeka judgment from our higher courts, 
especially the Supreme Courts, unless under one of 
two processes. They have not the money to risk on 
an expensive process. Therefore they must either ob- 
tain the benefit of the poor’s roll or they must pre- 
vail on some agent to take up the case as a speculative 
one. As has been said, only the very poorest and most 
indigent are given the benefit of the poor’s roll. There 
is an immense class remaining whose cases can only 
find their way to the Supreme Courts under the 
method of payment by results. The question of specu- 
lative cases is one of extreme difficulty. If such an 
institution were unknown, there is no doubt that in 
many cases it would substantially amount to a denial 
of justice. But it is an institution which is so fright- 
fully abused that it is naturally regarded with some 
suspicion. Morally there is a very simple test of the 
distinction between justifiable and unjustifiable spec- 
ulative cases. It is the duty of the professional law- 
yer to the public to see that his client gets justice, 
whether the process be remunerative or not, Accord- 





ingly, it is not only justifiable, it is a duty, to push on 
a client’s case, even at a loss to oneself, where the at- 
tainment of justice is the main end in view. Nolaw- 
yer worthy of the name would refuse to take upa 
speculative case in that sense of the term. But such 
cases, in which legal assistance is gratuitously given 
for the sake of justice, might rather be called gratui- 
tous cases, in contradistinction of speculative cases. 
The very name ‘‘speculative”’ savors of Dodson and 
Fogg, whose aim was not justice, but mammon. The 
speculative case was the backbone of their business, 
and did not merely occur as a legitimate incident in 
a legitimate professional career. It was to them sim- 
ply ameans of making money, if possible, out of a 
wealthy opponent, and in the last resort, out of their 
helpless and deluded clients. It is useless to conceal 
that we have our Dodson and Foggs, who are mainly 
responsible for the air of suspicion with which the 
average manu regards his lawyer, and for the fact that 
the highest compliment he can pay his lawyer is to 
call him a ‘‘ clever deil.” The rapid growth of specu- 
lative cases in the obnoxious sense is such as to raise 
the question whether our courts cannot be made ac- 
cessible to the less wealthy classes in some other way. 
In touching at the outset on the decrease in litigation, 
we did not advert to the fact that a very large portion 
of the litigation now being carried on consists of such 
speculative cases. There has been a tendency to abuse 
the wholesome professional duty in regard to gratui- 
tous legal advice, and to abase it by making it ameans 
of money-making. Many adefender pays an unjust 
claim, because it is cheaper for him to pay blackmail 
than to pay the expense of his defense, which he 
knows he can never recover from the pursuer. The 
misfortune is, that every such concession increases 
the evil, and give its perpetrators fresh inducement to 
continue their practices. It is indeed difficult to see 
how the evil should be grappled with; but it appears 
to us that something might be done to decrease the 
expense of litigation, and to diminish the technical 
obscurities and difficulties which are among the more 
frequent causes of the law’s proverbial uncertainty. 
Our courts are far more accessible now than they used 
to be, and simplicity of process is nearer of attain- 
ment to-day than ever; but much has yet to be done 
before our legal system can satisfy public require- 
ments.—Journal of Jurisprudence. 





NOTICE TO MEMBERS OF THE STATE BAR 
ASSOCIATION. 


Rooms OF THE NEW YORK STATE BAR ASSOCIATION, } 
CAPITOL, ALBANY, N. Y., Oct. 6, 1887. f 
Members of the State Bar Association, connected 
with law firms, are respectfully requested to send the 
name and style of their firms to the secretary of the 
Association, Capitol, Albany, N. Y., as soon as will be 
convenient. The frequent letters of inquiry from 
business houses and other sources, received at this de- 
partment, can be more fully and satisfactorily an- 
swered, both to the writer and the subjects of inquiry, 
after the secretary has received the information 

solicited above. 

L. B. P. 


——__>—_—_—__ 


COURT OF APPEALS DECISIONS. 


\ ie following decisions were handed down Tuesday, 
Oct. 4, 1887: 

Judgments of the Supreme Court, Third Depart- 
ment, modified by reducing the rate of interest from 
January, 1580, to six percent in the two actions, and 
as modified, affirmed with costs—Mary J. Parker and 
another, administratrix, ete., of Hiram Parker, de- 
ceased, and Mary M. Powell, as administratrix of 
Frederick ‘I, Powell, deceased, v. Supervisors of Sara- 
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toga county. The court thus decides that the county 
is responsible on its original obligations to the plain- 
tiffs, notwithstanding the fact that they had surren- 
dered them to Henry A. Mann, its county treasurer, 
from 1861 to 1876, and had accepted in presumable 
payment notes ostensibly made by the treasurer on 
the authority of the supervisors. When Mann’s last 
term of office was about expiring (after having failed 
of another Republican nomination) it was discovered 
that there was a wide discrepancy bet weeu the county 
debt as reported by him to the supervisors in 1874 and 
the actual amount of the notes outstanding. To the 
supervisors he had reported that there was but $20,000 
of outstanding debt, and it was discovered that there 
were outstanding in addition thereto notes for county 
obligations that Mann had reported to have been paid 
tothe amount of $118.800, including two $10,000 notes 
that he had borrowed from the First National Bank 
of Ballston Spa, of which he was vice-president, in 
May, 1875, that the Supreme Court has found he was 
totally unauthorized to borrow.——Judgment of Gen- 
eral and Trial Terms affirmed with costs—First Nat. 
Bank of Ballston Spa v. Supervisors of Saratoga 
county. This is an action predicated on the two notes 
mentioned in Parker v. Supervisors, supra, and in it 
this court sustains the findings of Justice Landon 
that the plaintiff inthe Mann note cases cannot re- 
cover against the county when knowledge was had 
that he was not authorized to borrow in the sum ex- 
pressed in the note given by him. In this case Hiro 
Jones, plaintiff's president, was chairman of county 
supervisors, and knew that Mann was not authorized 
to borrow $10,000 in any one sum in the year 1875.—— 
Order of General Term reversed, and the case remit- 
ted to that court for further consideration—Adams v. 
Arkenburgh. Judgment for plaintiff affirmed with 
costs—Charles S. Archer v. New York, New Haven 
and Hartford Railroad Company.—Judgment for 
defendants reversed, new trial granted, costs to abide 
event—John W. Anderson, assignee, etc., v. Clement 
Reed and others.——Order in favor of plaintiff affirmed 
with costs—West Philadelphia Bank v. Allston Gerry. 
—Judgment for defentant affirmed with costs— 
Bowker Fertilizing Company v. Lawrence N. Cox.— 
Order affirmed and judgment obsolute ordered for 
plaintiff, with costs—Daniel C. Case v. Wealthy Dex- 
ter and another.—Judgment for plaintiff reversed, 
new trial granted, costs to abide event—Thomas Ca- 
hill v. Henry Hilton.—Judgment for plaintiff af- 
firmed with costs—Lavinia C. H. Dempsey v. Mayor, 
etc., of New York.——Plaintifl’s appeal dismissed 
with costs—Albert W. Darrow v. Horace F. Darrow 
and others.—— Judgment for plaintiff affirmed with 
costs—Joseph Eager v. Jonathan Sniffin and others. 
——Order of General Term reversed, and judgment of 
Circuit in favor of plaintiff affirmed with costs—John 
E. Furman v. Union Pacific Insurance Company.— 
Order of lower courts reversed, and the prayer of the 
petitioner denied with costs—John Horne, respond- 
ent, v. John Watts De Peyster and others. Order 
affirmed with cost—In re New York District Railway 
Company.—Judgment for plaintiff affirmed—Mary 
A. E. La Duke v. Village of Walton.——Order of Gen- 
eral Term reversed, and judgment of the Circuit for 
defendant affirmed with costs—John J. Mack yv. Roch- 
ester German Insurance Company. Judgment for 
plaintiff reversed, new trial granted, costs to abide 
event—Jacob Morris, respondent, v. New York Cen- 
tral and Hudson River Railroad Company.—Judg- 
ment for defendant affirmed with costs—Helen A. 
Moser v. Thomas B. Cochrane.——J udgment for plain- 
tiff reversed, new trial granted, costs to abide event— 
Thomas J. Pope v. Terre Haute Car Company.—Or- 
der of General Term reversed, and that of Trial Term 
for defendants affirmed with costs—Erastus S. Prosser 





v. First National Bank of Buffalo and another.—~ 
Receiver’s appeal dismissed with costs—Henry R. 
Pierson, receiver, v. Andrew W. Morgan.— Judg- 
ment of General Term reversed, and that of the Erie 
Oyer and Terminer affirmed—People, appellant, v. 
Lorenzo Dimick, respondent.—Conviction affirmed 
—People v. Amaziah L. Braduer.—Orders affirmed 
with costs—-People, ex rel. John Lockner, respondent, 
v. James A. Flack, county clerk, appellant.——Order 
of department removing relator reversed with costs— 
People, ex rel. John McLaughlin, appellant, v. Brook- 
lyn Department of Buildings, respondent.— Order 
appealed from reversed, and that of Special Term af- 
firmed, respondent to pay appellant’s costs in all 
courts—People v. Knickerbocker Life Insurance Com- 
pany.——Orders of courts below modified so that no 
costs shall be granted, and as modified affirmed with- 
out costs—People, ex rel. Van Riper, v. New York 
Catholic Protectory. Judgment affirmed—People v. 
David C. Jones, appellant.——Conviction reversed, 
and new trial granted—People v. Alex. Dumas, appel- 
lant.——Judgment affirmed with costs — Lucius T. 
Reed, respondent, v. A. G. Darwin, appellant.——Or- 
der of General Term modified so as to make the re- 
versal of the Special Term absolute, leaving the par- 
ties to apply for a new reference as they may be ad- 
vised, on which all questions, except privately be- 
tween bondholders and creditors holding certificates, 
may be considered—Charles Rapt v. Henry Y. Attrill 
and others; Appeal of Morton, Bliss & Company.— 
Judgment reversed, and ordered for defendant with 
costs of all courts—James Silvey, respondent, v. Wil- 
liam H. Lindsay and others, appellants. ——Orders af- 
firmed with costs—In re petition of Joseph Little and 
others, appellants, in Sullivan v. Miller, J. F. Ames, 
receiver, respondent.——Judgment reversed, new trial 
granted, costs to abide event—Horace N. Sherman, 
respondent, v. Dealware, Lackawanna and Western 
Railroad Company, appellant.——Judgment affirmed 
with costs—Frank M. Thompson, appellant, v. Town 
of Mamakating, respondent.——Judgment affirmed 
with costs—Diamond Match Company, respondent, v. 
William Roeber, appellant. Judgment affirmed 
with costs—City of Brooklyn, respondent, v. George 
Copeland, appellant.——Judgment affirmed with costs 
—National Filtering Oil Company, respondent, v. 
Citizens’ Insurance Company of Missouri, appellant. 
—Judgment affirmed with costs—Fire Department, 
city of New York, respondent, v. Atlas Steamshi 
Company, appellant. Appeal dismissed with costs 
—American Exchange National Bank, respondent, v. 
Stephen Voisin. Judgment affirmed with costs— 
Clara F. Visscher, respondent, v. Stanley Bagg, appel- 
lant. Personal judgment against the individual de- 
fendants reversed with costs, and modified in respect 
to charging the costs in the foreclosure action as a 
lien, and by making the mortgaged property in the 
hands of defendant corporation primarily liable, and 
as so modified affirmed, with costs against corpora- 
tion's defendant—Harriet H. Vilas and others, re- 
spondents, v. Delaware and Hudson Canal Company 
and others, appellants. ——Judgment reversed, new 
trial granted, costs to abide event—Hannah M. Wood- 
ward, respondent, v. New York, Lake Shore and 
Western Railroad Company, appellant.——Judgment 
affirmed with costs—Humphrey E. Woodhouse and 
others, respondents, v. Jacob M. Duncan, appellant. 

Order of General and Special Terms modified by 
declaring that the damages when ascertained shall be 
paid out of the fund reserved under the order ot the 
court, aud as modified affirmed, costs of appellants to 
be paid out of this fund—Samuel Week and another 
v. J. W. Cornwell and others.—Appeal dismissed 
with costs—William Williams, appellant, v. Robert 
W. Freeman, respondent. 
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CURRENT TOPICS. 


N the consideration of legal affairs the great 
dailies of the city of New York furnish a re- 
markable variety of forms of idiocy and felly. 
There is the Post, which gives us the dignified or 
Sir Leicester Dedlock form, like a highly respecta- 
ble, stiff-necked, white-cravatted old gentleman, 
sitting with his shiny boots on the fender, a glass 
of port wine in his hand and his glasses insecurely 
balanced on his tremulous nose, his face red with 
indignation at the assumptions of these chief jus- 
tices, and saying, ‘‘dear, dear!” in a dazed way. 
Then there is the 7ribune, awkwardly masquerad- 
ing in the over-wide, forsaken garments of the pro- 
fane old Grahamite philosopher, laying down the 
law in the arrogant style in which the short- 
trousered, muddy-booted ‘‘ Founder” used to damn 
off the slaveholders. Then there is the World, 
champion of Democracy, moaning in the sad belief 
that there is one law for the rich and another for 
the poor, and denouncing a state of things in which 
there are not lawyers who will work for nothing 
and pay their own expenses, And then there is the 
clown of the Herald, wearing his own proper cap 
and bells, and beating the air with his stick and 
bladder, and ‘‘ whooping up” the most absurd 
views in the most vulgar and atrocious rhetoric. 
There are other grades and weak imitations not 
worth specifying. But the Herald, to adopt its 
own felicitous style, ‘‘rags the bun.” In regard to 
the stay in the Sharp case all these guides of popu- 
lar opinion have ranged over the gamut of dema- 
gogism and ignorance, and have done their worst 
to bring discredit on magistrates who are power- 
less to answer. Ina late number the Herald warns 
the chief judge of this State not to sit on the argu- 
ment of the Sharp case, because he has prejudged 
its merits; not in the letter, the Herald admits, but 
in spirit, because he has avowed that he has “ seri- 
ous doubt” of the correctness of the rulings in the 
courts below. But the Herald shrieks, ‘‘ didn’t the 
unanimous opinion of the four judges at General 
Term settle all that?) How can the Court of Appeals 
avoid affirming their judgment?” To think that 
thousands of busy, unreflecting men will gobble 
down the precious wisdom of the Herald ignoramus, 
and respond, ‘‘ why, of course, the chief judge has 
no right to sit; he must be corrupt!” Such are the 
oracles and regulators of popular opinion on sub- 
jects of purely legal interest. One of these papers 
—the Tribune, we believe -- actually says that the 
chief judge’s announcement that such stays are not 
uncommon or unprecedented will be “a great sur- 
prise to the people and the district attorney, and if 
he is correct, why were they not asked for in the 
cases of the aldermen?” It seems not to occur to 
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these blind leaders that if there is in the mind of 
the chief magistrate of the State serious doubt that 
a prisoner has had a legal trial, it would be dis- 
graceful to jurisprudence to incarcerate him as a 
felon in the State prison until the question can be 
examined, with the deluy of two or three months. 
If Jacob Sharp were an editor, and had been con- 
victed of malicious libel, and the courts had denied 
such a stay, how their columns would reverberate 
with abuse! ‘‘ Circumstances alter cases.” As to 
the suggestion that there cannot be any serious 
doubt about a case in which four or five inferior 
judges have been unanimous, we would ask, what 
is the Court of Appeals for? Surely not to affirm 
convictions pro forma. We believe the judges be- 
low were unanimous in Tweed’s case, and yet the 
Court of Appeals were unanimous against them, 
Republicans as well as Democrats. We greatly ad- 
mire the independent and unpopular course which 
Judge Potter and Chief Judge Ruger have taken in 
this case. With judicial calmness and indifference, 
their heads elevated in an atmosphere far above the 
low level where these angry, ignorant, scheming 
and abusive disputants are wrangling, and frothing 
and cursing. They have done their duty like im- 
partial and just magistrates, contemptuous of all 
considerations but those of conscience, and illu- 
minated by the white light of reason, information 
and experience. Meanwhile we advise the news- 
papers to be getting ready to go into more convul- 
sions when they hear of the result. 


We recommend to perusal the paper by Mr. 
David Dudley Field, on the amelioration of the 
laws of war, which we published last week. It 
seems a wicked and absurd thing that on the con- 
tinent of Europe four millions of men, in the prime 
of life, should be kept constantly arrayed in arms 
against one another, at a ruinous expense to the 
different States, wasting the best years of their ex- 
istence, and all to gratify the ambition and selfish- 
ness of the imbeciles or tyrants who are suffered to 
rule over them. How fortunate is this country, 
protected by its isolated position from such com- 
plications, and left unembarrassed to pursue its 
wonderful and unexampled career of useful indus- 
try! At the close of our own late war, unparalleled 
in modern times, the soldiery sank back into the 
ranks of peaceful producers, and the country is 
now embarrassed by the rapidity with which the 
war debt is being discharged! 


Mr. Justice Grove, who has recently retired from 
the English bench, full of years and honors, is a 
distinguished scientist, once president of the Brit- 
ish Association, and the inventor of the celebrated 
‘*Grove battery.” We recommend to the commis- 
sioners appointed in this State to consider the sub- 
ject of ameliorating the mode of capital punish- 
ment, the propriety of recommending electricity in- 
stead of hanging, and the adoption of the ‘‘ Grove 
battery ” as the means. This would seem very ap- 
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propriate, and a handsome compliment to the in- 
ventor. Perhaps he might complain that it would 
give him a ‘‘shocking” immortality. Why not 
try it on the Chicago anarchists? — electricity for 
dynamite. Such scientific persons ought to feel 
complimented by being hoist with their own petard, 
or something like it. 


A new law school has been organized at Buffalo, 
a home product for home industry, we should say. 
Judge Daniels is the dean and professor of consti- 
tutional law, and the remainder of the faculty are 
as follows: Charles Beckwith, chief judge of the 
Superior Court of Buffalo, professor of equity juris- 
prudence; Albion W. Tourgee, professor of legal 
ethics; LeRoy Parker, professor of the law of con- 
tracts and private rights; Spencer Clinton, pro- 
fessor of the law of property; James Frazer Gluck, 
professor of the law of corporations; George Clin- 
ton, professor of maritime law and admiralty; John 
G. Milburn, professor of the theory of law, codes 
and codification; Geo. S. Wardwell, judge of the 
Municipal Court, professor of the law of torts; 
Adelbert Moot, professor of the law of evidence; 
Tracy C. Becker, professor of criminal law and pro- 
cedure, and medical jurisprudence; Charles P. Nor- 
ton, registrar, and professor of the law and practice 
in civil actions, Special lectures will also he deliv- 
ered as follows: Hon. Loren L. Lewis, Trial of 
Causes; Hon. Sherman 8. Rogers, International 
Law; Hon. Jacob Stern, Wills and Estates; Hon. 
L. N. Bangs, Trusts; Sheldon T. Viele, Roman Civil 
Law; Charles B. Wheeler, Law of Corporations; 
E. L. Parker, Real Property; Carl T. Chester, Mar- 
riage and Divorce. This is a board of remarkable 
ability, although we should doubt that the members 
would find time, in their engrossing business, to 
prepare careful lectures. Judge Daniels, notoriously 
the hardest working lawyer in the State, seems 
never to have enough to do with his own and other 
judges’ work, and must take on this duty for relax- 
ation. We heartily wish the new enterprise suc- 
cess. We doubt that there is another city of like 
population in this country that can produce a law 
faculty of equal talents to this from the ranks of its 
practitioners. 


‘Whatever there may be in a name under other 
circumstances, it would seem as if a judge had the 
right to have his judicial opinions accredited to his 
own name. But there is an instance in the local 
courts of frequent mistakes in this respect. Chief 
Judge Larremore of the Common Pleas, and Justice 
Lawrence of the Supreme Court, have both been 
sitting upon the bench for more than a dozen years, 
but the name of the former is so unusual, and under 
the pen of a hasty writer assumes such a similarity 
to the name of the latter that great confusion of 
names has resulted. For instance, the recent de- 
cision of the chief judge of the Common Pleas, de- 
fining and limiting the duties of the referee in the 
Ives case, has gone over the country, and is even ap- 








pearing in the most carefully edited law journals, as 
a decision by ‘ Chief Justice Lawrence.’ "— Tribune, 
If this means us, we must plead that we think the 
Tribune itself printed the name “ Lawrence.” By 
the way, we do wish the Tribune would not say 
‘under circumstances,” ‘‘In” is much better. It 
is much more natural to be im things standing 
around than under them. 


The Tribune also says: ‘‘A politician observed 
the other day that the pale-faced David Hill was 
concentrating himself on politics as in his youth he 
wreaked himself on law. ‘Dave went into an 
Elmira law office as general utility boy,’ he said, 
‘and determined to be a lawyer himself, and to be 
a successful one. From that moment he thought 
of nothing else. Nobody ever saw him at any kind 
of entertainment; he never amused himself; he 
simply stuck to the law, and of course he made a 
success,’ It is understood that our clever gov- 
ernor is now industriously studying the law of 
succession and descent. 


It has been suggested that in the new revision by 
the judges of our Supreme Court rules, a new rule 
should be adopted requiring counsel to exchange 
This 
It is difficult to guess 
what can be urged against it. This, we believe, is 
the practice in the United States Supreme Court. 
Arguments and citations are designed to enlighten 
the court; not to surprise counsel. No doubt in 
most instances much better arguments would be 
made on both sides under such a regulation; es- 
pecially would all citations be examined and criti- 
cised. Arguments at nisi prius are frequently very 
incomplete and crude, and the adoption of the sug- 
gested rule would tend to promote justice. 


briefs on appeal a few days before term. 
seems a wise suggestion. 


The difficulty of definition is one of the standard 
objections to codification. But the difficulty is not 
so much real as apparent. It exists more in the re- 
finements and ingenuity of counsel, paid for pick- 
ing flaws, than in substance. Now one would sup- 
pose that there could be no doubt about the phrase 
‘the outside of a cab,” but it seems that there is. 
The London Law Journal says: ‘‘ The CEdipus of 
the nursery, when asked which is the right side of 
a plum pudding, replies, ‘the side which is not 
left,’ and a similar answer has been given by the 
commissioner of police to the question, what is the 
outside of a cab? The commissioner says in effect 
that it is the side which is not in. Some one wrote 


to inquire whether he is bound to pay for a Glad- 
stone bag, carried partly inside and partly outside 
the door of a hansom cab, as luggage ‘carried out- 
side,’ and the commissioner is of opinion that he is 
if the doors cannot be closed over the bag. Ac- 
cording to this, if a lady’s dress spreads on to the 
splashboard of one of the new Victoria cabs it is 
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luggage carried outside. The truth is that the 
question is one of fact according to the circum- 
stances of each case. If luggage is wholly on the 
footboard it is carried outside. If it is partly on 
the footboard and partly within the doors the ques- 
tion is whether it is substantially being carried in- 
side or outside the doors. The phrase ‘carried out- 
side’ was used originally in the table of fares of 
the Hackney Carriages Act, of four-wheeled cabs 
only, in the days when there was no charge for lug- 
gage unless there were more than two passengers, 
and no one thought of the footboard of hansoms 
when it was applied generally. It is arguable that 
the outside of ahansom is the roof only, but the 
law meant to adjust the fare to the burden, and to 
give the cabman extra when there was more lug- 
gage than would fill the part of the cab not occu- 
pied by passengers. No encouragement ought to 
be given to an extra charge for luggage on the 
footboard, which is not meant for luggage.” An- 
other curious case of definition is to be found in 
70th Iowa, where it is held that the erection of 
movable iron cells in a jail is not ‘‘ repairs.” 
ee eee 


NOTES OF CASES. 

N State v. Monela, Louisiana Supreme Court, July 
5, 1887, the court said: ‘‘The next exception 
was to the exclusion of the following question, pro- 
pounded on cross-examination to the sheriff, a wit- 
ness for the State: ‘You have stated in your exam- 
ination in chief that the accused fled from your cus- 
tody and made his escape. Please state whether 
he did not afterward return to this place, Marks- 
ville, and without any further arrest by you or your 
deputies.” The judge says: ‘The accused was per- 
mitted to show the circumstances attendant on his 
flight, such as that he was very much excited at the 
time, and his mother and brother advised him to 
do it. Accordingly he made this proof. All this 
formed part of the res geste. The alleged fact that 
some time after his escape he returned to Marks- 
ville and appeared on the public streets without 
further arrest, does not form a part of the res geste, 
and was therefore inadmissible. The testimony 
showed that after escaping the accused went to 
Natchez.’ We are compelled to hold that the rea- 
son of the court for excluding the testimony is not 
sound, and that the principle of ves geste has no ap- 
plication in this matter. Under the humane spirit 
of modern law the weight attributed by the old 
common law to flight from justice as a presumption 
of conscious guilt has been greatly diminished. It 
is now regarded merely as a circumstance, which 
though ‘by no means strong enough by itself to 
warrant a conviction, yet may become one of a se- 
ries of circumstances from which guilt may be in- 
ferred.’ Whart Crim. Ev., § 750. Other circum- 
stances explaining the flight, and tending to show 
that it was prompted by other motives than con- 
scious guilt, may undoubtedly be proved. Wills 
Cire. Ev., §§ 89, 90; 1 Bish. Crim. Proc., § 1250. . It 





appears however that the accused was allowed to 
prove all the circumstances attending and surround- 
ing his flight, and having any tendency to show 
the motives operating on his mind at the time of 
his escape. His subsequent voluntary return and 
submission to arrest, certainly does not form a cir- 
cumstance tending to show the motives which 
prompted his flight, and even if not absolutely ir- 
relevant, they were of so little weight that we 
should treat them as we did a like matter in a much 
graver case, when we said: ‘ We are satisfied it had 
no influence in the case, and that even if the ruling 
were erroneous, it did not prejudice the fair trial 
of the accused, and would not justify us in disturb- 
ing the verdict.’ State v. Melton, 37 La. Ann. 81.” 


In Robinson v. Missisquoi R. Co., Vermont Supreme 
Court, Sept. 7, 1887, where the granting part of a 
deed would convey a fee, but to the description of 
the land granted was added the clause ‘* for the use 
of a plank-road,” held, that the last clause was a 
limitation upon the grant, and that only an ease- 
ment was conveyed. The court said: ‘‘ The lan- 
guage used in the granting part of the deed and in 
the habendum is appropriate, and that commonly 
used to convey the fee. The first part of the de- 
scription of the premises, ‘being a strip of land four 
rods in width across my land, and being the same 
land now occupied by the St. Albans and Richford 
Plank-road Company for their road,’ is appropriate 
to an absolute grant. But the remaining clause, 
‘for the use of a plank-road,’ unless properly de- 
scriptive of the premises, is such language as would 
naturally be used to limit or qualify the grant —to 
change it from a fee to an easement. The descrip- 
tion of the premises granted is complete without 
this clause. This clause, in the original deed, is 
separated from the former part of the description 
by a mark of some kind, designed, evidently, either 
fora comma or adash. This clause can have no 
force as descriptive of the premises conveyed, and- 
no force at all unless as qualifying and limiting the 
grant. Jt is an important rule of construction, ap- 
plicable to all written instruments, that every word 
and every clause shall, as far as possible, be given 
some force and meaning; and that in case constru- 
ing the whole instrument one way meaning is given 
to every word and clause, while construing it an- 
other way some portion of the language used is ren- 
dered meaningless, the construction which gives 
force and meaning to all the language used is, as a 
rule, to prevail. This is upon the presumption that 
the party making the instrument did not use any 
language except what was necessary to make it 
speak the intention of the parties thereto. Again, 
when it is doubtful what the construction should 
be, resort to the circumstances surrounding the 
transaction may be had to enable the reader to un- 
derstand and apply the language used. The lan- 
guage of the deed indicates that the grantee was 
already in the occupation of the premises granted. 
The only possible use to which the grantee could 
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put the premises was for its plank-road, hence it 
would desire to purchase the right to so use it 
only. It was also natural that the grantor should 
desire to limit the grant, it being a strip of land 
four rods wide through his entire farm. The con- 
sideration of the deed, forty dollars, is quite inade- 
quate for an absolute grant of three acres so situ- 
ated as to sever the orator’s farm. Under these cir- 
cumstances we shouid naturally expect to find an 
easement rather than a fee granted. When lan- 
guage is found in the instrument making the 
grant, fitted to create the grant naturally to be 
desired by both parties, although not in the usual 
form of such a grant, it should be given its evi- 
dently intended force and effect. Keeler v. Wood, 
30 Vt. 243. In making the conveyance a common 
printed blank deed was used. It was easier to 
write the limiting clause in the blank space left to 
be filled with the description of the premises, and 
at the close of such description, then to erase and 
insert it in the habendum. We think this clause 
was intended as a limitation upon the grant, reduc- 
ing it from the grant of the fee to a grant of an 
easement for the use of a plank-road, all that the 
grantee cared to acquire, and all that the grantor 
would be likely to desire to part with.” See Farn- 
ham v. Thompson, 34 Minn, 331; S. C., 57 Am. Rep. 
59, and note, 63. 

In Dalay v. Rice, Massachusetts Supreme Judi- 
cial Court, Sept. 6, 1887, it was held that the owner 
of real estate abutting upon the street is liable to 
strangers who suffer injury from the dangerous con- 
struction or condition of a coal-hole in the sidewalk 
appurtenant to the premises, although they are let 
to and occupied by a tenant at will, if the defect 
existed at the time of the letting, and if the tenant 
was not bound by agreement with the owner to put 
the premises in proper condition. The court said: 
‘* It seems to be settled that if a landlord lets prem- 
ises abutting upon a way, which are, from their 
condition or construction, dangerous to persons 
lawfully using the way, he is liable to such persons 
for injuries suffered thereupon, although the prem- 
ises are occupied by a tenant, unless the tenant has 
agreed with his landlord to put the premises in 
proper repair. That the tenant may also be liable 
is not a defense to the landlord. The case which 
perhaps most nearly resembles this is Gandy v. 
Jubber, 5 Best & 8. 78; same case on error, id. 486. 
The reasons why the Court of Exchequer Chamber 
recommended that the plaintiff consent that the 
proceedings be stayed do not appear in the report; 
but in 9 Best & S, 15, there is what purports to be 
the undelivered judgment of that court in the case. 
One question was whether a landlord, who has the 
power to determine a tenancy from year to year by 
giving notice, and who does not exercise it, is to 
be held as thereby reletting the premises. In the 
course of the argument in the Exchequer Chamber, 
Erle, C. J., said of the landlord’s hability: ‘If he 
lets the premises with a nuisance, all parties agree 
that he is responsible.’ In the opinion published 











in 9 Best & S. 15, the grounds on which the Court 
of Exchequer Chamber differed from that of the 
Queen’s Bench distinctly appear, as follows: ‘ We 
agree that to bring the liability home to the owner, 
the premises being let, the nuisance must be one 
which was in its very essence and nature a nuisance 
at the time of letting, and not something which 
was capable of being thereafter rendered a nuisance 
by the tenants, and that it is a sound principle of 
law that the owner of property receiving rent 
should be liable for a nuisance existing upon his 
premises at the date of the demise ; but that wherein 
we differ is that a landlord from year to year, hay- 
ing the power of giving the ordinary notice to quit, 
and not giving it, is thereby to be held as reletting 
the premises, and that such forbearing to give 
notice is equivalent to a reletting.’ The reason of 
the rule, that if a landlord lets premises in a condi- 
tion which is dangerous to the public, or witha 
nuisance upon them, he 1s liable to strangers for in- 
juries suffered therefrom, is that by the letting he 
has authorized the continuance of the nuisance. 
Pretty v. Bickmore, L. R., 8 C. P. 401, was decided 
on the ground that the tenant had covenanted to 
keep the premises in repair, and therefore the land- 
lord could not be said to have given authority that 
the premises should be kept in a dangerous state. 
See Leonard v. Storer, 115 Mass. 86; 8. C., 15 Am. 
Rep. 76. Gwinnell v. Eamer, L. R., 10 C. P. 658, 
fellows Pretty v. Bickmore. In Nelson v. Brewery Co., 
2 C. P. Div. 311, it 1s expressly said that if the 
landlord lets premises iu a ruinous condition he is 
hable to strangers. In Saltonstall v. Banker, 8 
Gray, 195, 197, the decisions in Rich v. Basterfield, 
4 C. B. 783, and in Lex v. Pedly, 1 Ad. & E. 822, 
are approved; and it is said that if the nuisance 
existed at the time of the demise the landlord is 
liable. See Zodd v. Flight, 9 C. B. (N. 8.) 377. In 
Jackman v. Arlington Mills, 137 Mass. 277, the laud- 
lord was held liable for the acts of his tenants in 
polluting the water of a brook by discharging into 
it the sink-water from the houses let; and the rea- 
son given was that the houses let were intended to 
be used by the tenants in the manner in which they 
were used, and that if the landlord did not retain 
the control of the water used by the tenants, he 
had by the letting authorized the use which the 
tenants made of the water. See also Owings v. 
Jones, 9 Md. 108; City of Peoria v. Simpson, 110 Ill. 
294, 300; Irvine v. Wood, 51 N. Y. 224; S.C., 10 
Am. Rep. 603; Durant v. Palmer, 29 N. J. Law, 
544. An attempt has been made to bring the pres- 
ent case within the rule that if the nuisance is cre- 
ated by a tenant, or by a former owner who has let 
the premises to a tenant, a grantee is not liable for 
any injury that may result from the condition of 
the premises while the occupation of the tenant 
continues. If the defendant Savage had bought 
the premises subject to a lease to Breslin, who had 
continued in occupation under it, a different case 
would have been presented. But when the defend- 
ant Savage purchased the premises, and a deed was 
delivered to him by the mortgagee, pursuant to the 
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power of sale contained in the mortgage, he became 
the owner, and Breslin had no longer the right of 
occupation. The defendant could then immedi- 
ately have taken possession. After this the defend- 
ant voluntarily let the premises to Breslin as a ten- 
ant at will, and at the time of the accident Breslin 
held possession by agreement with the defendant. 
It is strictly a case where the defendant let prem- 
ises with a nuisance upon them, and took no agree- 
ment from the tenant to abate the nuisance or to 
repair the premises. So far as appears, the plaint- 
iff was lawfully traveling upon the highway, and if 
the coal-hole was in a permanently dangerous con- 
dition, and this condition existed when the defend- 
ant let the premises, the landlord is not excused 
from liability by the fact that the premises were in 
the occupation of a tenant at the time when the 
plaintiff was injured. It is not necessary to deter- 
mine whether the owner or occupant is bound at 
ail events to keep the covering of a coal-hole in a 
public street safe, or is only bound to use reason- 
able care. There was evidence that the defect in 
the covering of the coal-hole had existed for a long 
time, and was open and visible, and such that the 
person whose duty it was to repair it ought to have 
known its condition.” See Cole v. McKey, 66 Wis. 
500; S. C., 57 Am. Rep, 2938; Wolf v. Kirkpatrick, 
101 N. Y. 146; S. C., 54 Am. Rep. 672; Ingerseven 


v. Rankin, 47 N. J. L. 18; 8. C., 54 Am. Rep. 109. 


acianadipsaeciatie 
THE HIGHWAY AS A BOUNDARY. 


T is not intended in these brief notes to exhaust the 
subject of the law of the highway as a boundary, 
or evén to set forth the leading cases on the subject. 
All that is desired is to present those cases best illus- 
trating the two conflicting principles which have been 
applied by the different courts, and sometimes by the 
same court, in different cases, to the great vexation of 
litigants and the unsettling of titles toland. Inthe 
State of New York, after a century of judicial decis- 
ions, cases involving the highway as a boundary have 
very lately arisen, and are still arising, in which coun- 
sel differ as tothe rule to be applied, proving either 
that the law has never been properly settled in New 
York, or more probably that a rule has been adopted 
which does not commend itself to property owners, 
and who therefore still struggle, even though with 
small hopes, against its application. 

In Sutherland v. Jackson, 32 Me. 83, a proprietor of 
land delineated streets with lots, on a plan,and con- 
veyed a lot, describing it by number and reference to 
the map. It was held that the street was excluded, 
because it was not a public way, and also because on 
the map it was excluded by dimensions and lines. 

In Ozton v. Groves, 68 Me. 371, it was held that when 
the line runs to the road, and thence by the road, the 
grant is to the center of the road, even though the 
measurement of distance would extend only to the 
side of the road. The conflict between the two cases 
last mentioned is evident, in the one case the court 
allowing the dimensions to prevail over the presump- 
tion, which would carry the description to the middle 
line of the road, and in the other allowing the pre- 
sumption to prevail over the dimensions. 

In New Hampshire, in Leavitt v. Towle, 8N. H. 96, 
where A. conveyed to B. a parcel of land, excepting a 





road laid out through said premises, it was held that 
the exception embraced only the easement, and not 
the soil. 

The decisions in Massachusetts are very conflicting. 
The courts there have from the earliest date refused 
to admit that there was any presumption whatever 
extending the grant to the middle line of the high- 
way. Thus in Webber v. Eastern R. Co., 2 Met. 151, 
the Supreme Court said: A grantor ‘‘may convey the 
adjoining land without the soil under the highway, 
or the soil under the highway without the adjacent 
land, or both together. * * * It is a question of 
construction therefore in each particular case, and de- 
pends, as in all other cases, upon the intent of the 
parties as expressed in the descriptive part of the 
deed, explained and illustrated by all the other parts 
of the conveyance and by the localities and subject- 
matter to which it applies.’”’ See also Parker v. In- 
habitants of Farmingham, 8 Met. 260. 

In Sibley v. Holden, 2 Pick. 260, the description be- 
gan: ‘‘At a stake and stones on the side of the town 
road,’ and thence by varions courses to said road; 
‘*thence by said road to the place of beginning.”’ It 
was held that no part of the road was included in the 
description. See also Smith v. Slocomb, 9 Gray, 36. 

In Newhall v. Ireson, 8 Cush. 598, it was held that a 
deed bounding land upon the highway carries up to 
the middle line of the highway, although the dimen- 
sions extend only to the side of the highway. Chief 
Justice Shaw here expressed himself to the effect that 
monuments control dimensions, ond that in contem- 
plation of law the middle line of the highway is the 
monument. 

But the same court, in Tyler v. Hammond, 11 Pick. 
193, held that in a case where the description bounded 
the land conveyed, generally by the highway, but 
gave dimensions which extended only to the side of 
the highway, no part of the soil and freehold of the 
highway passed. 

In Chapman v. Edmunds, 3 Allen, 512, the bound- 
ary was a creek “‘ betwixt said land and the land of 
Joseph Lynde.’’ The court said: “This shows that 
the creek was regarded as separate and distinct from 
theadjoiningland. * * * The peculiar phraseology 
of the indenture fixing the boundaries by a creek 
which is described as lying between the premises set 
off to the ancestor of the demandant and the owner of 
the estate on the opposite shore or bank, takes the 
case out of the rule that an owner of land bounded on 
the sea, or on a creek or cove, shall hold to low-water 
mark.”’ 

Andin Codman v. Evans,1 Allen, 446, the premises 
conveyed were bounded “ southerly on a passage way 
lying between the land herein conveyed”’ and the ad- 
joining land. The court said: ‘This language ex- 
cludes the passage way from the lot granted, for if the 
way lies between the lot conveyed and the house men- 
tioned, the lot is external to the way.” 

The doctrine of the two last-mentioned cases was ex- 
pressly repudiated in New York in Miner v. Mayor, 
etc., 37 N. Y. Supr. Ct. 171. 

In Pennsylvania, in Union Burial Ground Society v. 
Robinson, 5 Whart. 18, a deed conveyed a lot of land, 
describing the same as in depth, on one side, ninety- 
eight feet six inches, be the same, in depth, more or 
less, to Washington street. The description further 
bounded the land in general terms by its various 
boundaries, and among them by said Washington 
street. The court held that the particularity of the 
distances prevailed over the more general words of de- 
scription, and that the grant was limited to the side of 
the highway. This decision is so contrary to all known 
rules of law that it scarcely merits notice. It fur- 
nishes, when compared with the case of Oxton v. 
Groves, 68 Me. 371, anamusivg instance of the disa- 
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greement of courts and judges upon almost precisely 
the same state of facts. 

The last-mentioned case from Pennsylvania was 
substantially overruled in Paul v. Carver, 26 Penn. St. 
223, where the court went to the other extreme, and 
the following rules were formulated: ‘‘ Where a pub- 
lic street or highway is called for as a boundary or 
monument, it is used as an entirety to the center of 
it, and to that extent the fee passes. In such cases it 
willrequire an express exception in the deed, or some 
clear or unequivocal declaration, or certain and im- 
memorial usage, to limit the title of the grantee to 
the edge of the street. And although the measure- 
ment of the distance set forth in the conveyance 
brings the line only tothe side of the street, this is 
not sufficient to control the rule of law which carries 
the line to the center of it.”’ Here the description 
read: “‘Alongthe east side of Thirteenth street 154 
feet, more or less, to Tidmarsh street; thence south- 
easterly along the northerly side of said Tidmarsh 
street 401 feet, more or less, to Twelfth street.”’ 

The court held that itcarried to the middle line of 
the street. In his opinion, Chief Justice Lewes said: 
“If no other reason could be assigned in support of 
this rule of construction, the general understanding 
of the people, and the extensive and immemorial 
practice of claiming and acquiescing in such rights, 
ought to have great weight. A contrary opinion 
would induce a flood of unprofitable litigation. * * * 
If the streets were to be vacated, of what value would 
they be to the original grantors, unless for the purpose 
of annoyance to the lot owners? A long strip of 
ground, fifty or one hundred feet wide, and perhaps 
several miles in length, without any access to it ex- 
cept at each end. isa description of property which it 
is not likely either party ever contemplated as remain- 
ing in the grantor of the lots on each side of it. * * * 
There is no doubt whatever as to the existence of the 
general rule, but it is thought by the plaintiff in error 
that where the deed calls for a particular side of a 
street the case is taken out of the rule. In our opin- 
ion, this is a circumstance entirely insignificant to 
produce a result so inconvenient and so contrary to 
the practice of the people. A rule founded on policy, 
and tending to guard against inconveniences of the 
most alarming character, ought not to be frittered 
away by distinctions founded on differences in phrase- 
ology which might readily escape attention. The 
paramount intent of the parties, as disclosed from the 
whole scope of the conveyance and the nature of the 
property granted, should be the controlling rule.”’ See 
also Grier v. Sampson, 27 Penn. St. 183. 

In Ball vy. Ball, 1 Phila. 26, the court declares: ‘*The 
maxim (i. e., the maxim which extends a grant if 
possible ad medium filum vice) presumes an intention 
to convey to the middle of the highway from the fact 
that the highway is made a boundary. This is a fixed 
legal intendment—a settled conclusion of law. In- 
stead therefore of seeking in the deed for evidence of 
an intention to include the road, the burden is on him 
who would overcome the force of the maxim to show 
by the deed anintention to exclude it, and this inten- 
tion must be proved beyond a doubt. A reservation 
of the soil of the road should by plainly expressive, 
otherwise the rule of construction must prevail, and 
the deed be taken most strongly against the grantor.” 

In Buck v. Squires, 22 Vt. 484, it was held that a de- 
scription bounding land by ‘the side of * a road, ex- 
cluded the road-bed. Judge Luke P. Poland deliv- 
ered the opinion of the court. A dissenting opinion 
was given by Judge Redfield, from which the follow- 
ing extract is taken: **The rule that land bounded 
by deed or other conveyance, upon a fresh-water 
stream, not navigable, or by the side of a highway, is 
to be regarded as extending to the center of such 
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boundary, is mainly one of policy, and one which to 
the unprofessional might not seem of the first impor. 
tance, but it is at the same time one which the Ameri- 
can courts especially have regarded us attended with 
very serious consequences, when not rigidly adhered 
to; and its chief object is to prevent the existence of 
innumerable strips and gores of land along the mar. 
gin of streams and highways, to which the title for 
generations shall remain in abeyance, and then upon 
the happening of some unexpected event, and one 
consequently not in express terms provided for in the 
title deeds, a bootless, almost objectless, litigation 
shall spring up to vex and harass those who in good 
faith had supposed themselves secure from such em. 
barrassment. Jt is, as lL understand the law, to pre- 
vent the occurrence of just such contingencies as 
these, that in the best-reasoned and best-considered 
cases upon this subject it is laid down and fully estab- 
lished that courts will always extend the boundaries 
of land, deeded as extending to and along the sides 
of highways and fresh-water streams not navigable to 
the middle of such streams and highways, if it can be 
done without manifest violence to the words used in 
the conveyance. And to have this rule of the least 
practical importance to cure the evil which it is 
adapted to remedy, it must be applied to every case 
where there is not expressed an evident and manifest 
intention to the contrary. One from which no ra- 
tional construction can escape. The rule, to be of 
any practical utility, must be pushed somewhat to the 
extreme of ordinary rules of construction, so as to ap- 
ply to all cases where there is not a clearly-expressed 
intention in the deed to limit the conveyance short of 
the middle of the stream or way. If it is only to be 
applied, like the ordinary rules of construction as to 
boundary, so as to reach as far as may be the clearly- 
formed idea in the mind of the grantor at the time of 
executing the deed, it will ordinarily be of uo utility 
as arule of expediency or policy, for in ninety-nine 
cases in every hundred the parties at the time of 
conveyance do not esteem the land covered by the 
highway of any importance either way; hence they 
use words,naturally descriptive of the prominent idea 
in their minds at the time, and in doing so, define the 
land which it is expected the party will occupy and 
improve.”’ 

In Bissell v. New York Cent. R. Co., 23 N. Y. 61, the 
deed contained no reference to the street by name, 
but described the lot by reference to its number on a 
certain map, where it was represented as in fact 
bounded upon a street. The depth of the lot was 
stated by figures which would not include any part of 
the street. The description was held to convey up to 
the middle line of the street. 

In Jackson v. Hathaway, 15 Johns. 447, the law was 
thus declared: ‘* If a person over whose land a high- 
way is laid out convey the land on each side of it, de- 
scribing it by such boundaries as do not include the 
road, or any part of it, the property in the road does 
not pass to the grantee, as it is excluded by the de- 
scription in the grant, and it cannot pass as an inci- 
dent, because in itself a distinct parcel of land, and 
the fee of one piece of land not mentioned in a deed 
cannot pass as appurtenant to another.” 

In Ball v. Ball, vide supra, the Court of Common 
Pleas, in the city of Philadelphia, thus criticised the 
decision in the case last mentioned: ‘‘ The radical er- 
ror in Jackson v. Hathaway consists iv declaring that 
there is nothing in the deeds for the lots bounded on 
the side of the roads, which denotes an intention to 
buy or sell any land not expressly included within the 
courses and distances expressly defined, not only los- 
ing sight of the maxim, ad medium filum vie, but in- 
verting the principle on which it is founded.” 

In Sherman v. McKeon, 38 N. Y. 266, Grove street 
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having been widened, premises situate thereon were 
conveyed, described as bounded by the late line of 
Grove street.” The court held that the line referred 
to was not the center line, but the side of the street.” 

In Walton v. Tifft, 14 Barb. 216, the deed described 
the west line of the premises conveyed as running south 
to the north bounds of Hudson river; thence easterly 
along the said river.”” Held, that this description 
carried the grant to the center of the channel of the 
river. The court said: ‘* The word ‘bounds’ does nut 
indicate the bank or shore of the river, but the center. 
Even the words, ‘ along the said river,’ are prima facie 
sufficient to indicate the center of the stream.” 

In Child v. Starr, 4 Hill, 369, a lot had been conveyed 
as running eastwardly to the Genesee river; ‘* thence 
northwardly along the shore of said river.’”’ Held, 
that the grantee took no part of the bed of the river. 
Chancellor Walworth said: ‘*Running to a monu- 
ment standing on the bank, and from thence running 
by the river or along the river, does not restrict the 
grant to the bank of the stream. For the monuments 
in such cases are only referred to as giving the direc- 
tions of the lines to the river, and not as restricting 
the boundary of the river.’’ 

In Luce v. Curley, 24 Wend. 451, it was held as fol- 
lows: ‘‘ Where premises adjoining a river above tide- 
water are described as bounded by a monument stand- 
ing on the bank of the river, and a course is given as 
running from it down the river, as it winds and turns, 
to another monument, the grantee takes wsque filum 
aque, unless the river be expressly excluded from the 
grant by the terms of the deed.” The descrip- 
tion in this case was as follows: ‘“ Beginning 
at a hard maple tree, standing on the east bank 
of the Onondaga river;’’ thence east and north 
by various courses; ‘‘thence west fifty chains ten 
links tothe east bank of the Onondaga river; and 
thence north along the Onondaga river to the first- 
mentioned bounds.”’ 

Judge Cowen, who delivered the opinion of the 
court, recognized the reason of the rule applied in 
these words: “‘Itis never thought that monuments 
mentioned in such a deed as occupying the bank of 
the river are meant by the parties to stand in the pre- 
cise water line at its high or low-water mark. They 
are used rather to fix the termini of the line which is 
described as following the sinuosities of the stream, 
leaving the law to say, asthe line happens tu be above 
or below the tide-water, whether the one-half of the 
river shall be included. Without rigidly adhering to 
such a construction, water gores would be multiplied 
by thousands along our inland streams, small and 
great, the intention of parties would be continually 
violated, and litigation become interminable.’’ 

In Seneca Nation of Indians v. Knight, 23 N. Y. 498, 
the decision was as follows: ‘‘A boundary line run- 
ning from a post on the north bank of a creek; thence 
down the same and along the several meanders 
thereof to the place of beginning,’’ which was also on 
the bank, includes the bed of the stream tothe cen- 
ter. 

In White’s Bank v. Nichols, 64 N. Y. 65, the Court 
of Appeals held, that when premises are described as 
beginning at the intersection of the exterior lines of 
two streets, the point thus established controls the 
other parts of the description, and lines running along 
the street are confined to the exterior lines of the 
streets, and the soil of the street is not included in the 
grant. 

In Mott v. Mott, 68 N. Y. 246, the same court de- 
cided as follows: *‘ The question whether, where lands 
are bounded upon a highway or stream not navigable, 
the title passes to the center‘of the highway or stream 
is one of intent, and while the presumption is of an 
intent to pass the title, which will prevail unless by 





the terms of the grant or by necessary implication, 
the highway or stream is excluded, yet the intent is to 
be gathered from the description of the premises in 
connection with the other parts of the grant, and by 
reference to the situation of the lands and the condi- 
tion and relation of the parties to the lands conveyed 
and to other lands in the vicinity; and if an intent to 
exclude the highway or stream appears from the terms 
of the grant as interpreted and illustrated by the sur- 
rounding circumstances, the title does not pass.’’ By 
this case the Court of Appeals adopt the rule of Mas- 
sachusetts laid down in Webber v. Eastern R. Co., 
supra, in 1840. 

The unwillingness of litigants to accept the incon- 
venient doctrine applied by the New York Court of 
Appeals was clearly indicated in pressing the suit of 
Mott v. Mott to a hearing before that tribunal after its 
decision in White’s Bank v. Nichols. And still un- 
willing to accept the declarations in Mott v. Mott as 
final, competent counsel carried the case of Kings 
County Fire Ins. Co. v. Stevens to the same court. The 
description ran as follows: ‘*‘ Beginning at a point on 
the southerly side of the Wallabout bridge road,” 
running thence, after various courses and distances, 
“north 48° 9 west * * * to the Wallabont bridge 
road,’’ and from thence ‘‘ along said road to the place 
of beginning.’ It was held that the premises grauted 
were bounded by the southerly side of the road. 

These cases illustrate how numerous and perplexing 
are the questions involving the highway as a bound- 
ary, and what heavy losses may flow from them. It 
would be interesting to know how great loss the un- 
certain and difficult rule adopted by the New York 
Court of Appeals has occasioned in the city of New 
York alone. The value of the gores and detached 
parcels of real estate in that city, which having 
formed the bed of a now abandoned highway, are left 
with questionable titles, must be very great. 

The question is suggested, what is the cause of the 
disagreement between our courts and judges as repre- 
sented by the cases above cited? An examination re- 
veals two active principles at work, the one based 
on the ordinary rule of interpretation, the other giv- 
ing force to a peculiar legal presumption, based on 
considerations of utility and public policy. The one 
finds its extreme application in Sutherland v. Jackson, 
Tyler v. Hammond, Chapman v. Edmunds, Codman v. 
Evans, Jackson v. Huthaway, Child v. Starr. 

It is well expressed in the language of the court in 
Webber v. Eastern R. Co. ‘*1t is a question of con- 
struction, * * * and depends * * * upon the 
intent of the parties us expressed in the descriptive 
part of the deed.”’ 

The doctrine of a peculiar presumption finds appli- 
cation in Oxton v. Groves, Leavitt v. Towle, Newhall v. 
Treson, in the Pennsylvania cases, in Walton v. Tifft, 
Luce v. Carley. And the reason of the doctrine is 
found in Justice Lewes’ reference to it as “a rule 
founded upon policy, and tending to guard against 
inconveniences;” in the declaration in Ball v. Bali, 
that the presumption we have adverted to ‘‘isa fixed 
legal intendment, a settled conclusion of law;” and in 
the statement of Judge Redfield, that the rule ‘is 
mainly one of policy.” 

It will be noticed that Massachusetts and New York 
have, after some wavering, settled their law on paral- 
lel lines either discarding the presumption or reducing 
it practically to a nullity. 

We should except from this statement the water- 
course cases in New York, in which the doctrine of 
the presumption has been applied in a rigorous man- 
ner. The decisions in these water-course cases bring 
about a somewhat analogous state of affairs, being di- 
rectly opposed to the decisions in the roadway cases, 
whereas no distinction should be made, for in the law 
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the roadway and the water-course are the same thing. 
“A highway,’ said Lord Holt, ‘is the genus of all 
public ways.”’ 

There is something very attractive in the theory 
elucidated by Judge Redfield and applied by Judges 
Lewes and Cowen, supra. It is always a pleasurable 
sensation to be carried along by that ancient hobby of 
public policy, riding roughshod over the technicalities 
of the law, but a comparison of the two theories illus- 
trated in the cases we have cited and the opinions we 
have quoted from, must result in convincing a candid 
mind, that however alluring the theory of public pol- 
icy, it has no just application in the present instance, 
and cannot, with due regard to legal reasoning, be al- 
lowed to overcome those ancient rules, that iand can- 
not pass as appurtenant to land, and that the force of 
a written instrument is determined by the words em- 
ployed by the parties executing the same. 

It is by refusing to establish any special rule for the 
roadway as a boundary, and by applying the general 
rule common to all boundaries to such roadway, that 
the courts of New York and Massachusetts have set- 
tled the law in its present form. This general rule is 
well presented by the Supreme Court of Massachusetts 
in City of Boston vy. Richardson, 13 Allen, 144; ** When- 
ever land is described as bounded by other land, or by 
a building or structure, the name of which, according 
to its legal and ordinary meaning, includes the title in 
the land of which it has been made a part, as a house, 
a wall,a wharf, or the like, the side of the land or 
structure referred to as a boundary is the limit of the 
grant; but where the boundary line is simply by an 
object, whether natural or artificial, the name of 
which is used in ordinary speech as defining a bound- 
ary, and not as describing a title in fee, and which 
does not in its description or nature include the earth 
as far down as the grantor owns, and which has width, 
as in the case of a way, a river, aditch, a wall, a fence, 
a tree ora stake, thecenter of the thing so running 
over or standing on the land is the line of boundary 
of the lot granted.”’ 

The question still remains, would it not be better if 
the law could be so changed as to establish such a rule 
as Judge Redfield, in his dissenting opinion in Buck 
v. Squires, labors to lay down, and so place among the 
conclusive presumptions of our jurisprudence the rule 
that the description in agrant of land lying on the 
highway shall carry, propria vigore, to the center of 
the highway. Such a change could of course be made 
only by statute remedial of the common law. That 1t 
would be welcomed by land owners who have suffered 
such heavy losses by reason of the old law, and by 
lawyers who find themselves constantly puzzled over 
descriptions for the interpretation of which no defi- 
nite or general rule exists, cannot be doubted. 

CHARLES C. MARSHALL. 

New York, May 24, 1887. 


CRIMINAL LAW — JURISDICTION — HOMI- 
CIDE—OF ESCAPING PRISONER BY 
MILITARY GUARD. 

UNITED STATES CIRCUIT COURT, E. D. MICHIGAN, 
AUGUST 1, 1887. 


UNITED STATES V. CLARK.* 


The United States Circuit Court has jurisdiction of a homi- 
cide committed by one soldier upon another within a 
military reservation of the United States. 

A homicide committed by a military guard without malice, 
and in the performance of his supposed duty asa soldier, is 


*31 Fed. Rep. 710. 











excusable, unless it was manifestly beyond the scope of 
his authority, or such that aman of ordinary sense and 
understanding would know that it was illegal. 

N complaint before the district judge, as commit- 

ting magistrate, for murder, upon the Fort 
Wayne military reservation. 

Arthur Stone, the deceased, was a private soldier of 
Company I, Twenty-third regiment, United States 
infantry, and at the time of the homicide was under 
conviction of a court-martial for “ conduct prejudi- 
cial to good order and military discipline,’’ and had 
been sentenced “‘to be dishonorably discharged the 
service of the United States, forfeiting all pay and 
allowances due or to become due, and to be confined 
at hard labor, at such military prison as the reviewing 
authority may direct, for two years.’’ The prisoner 
was the sergeant of the guard having him in custody 
at thetime. On the eleventh day of July, at ‘* retreat,” 
all the prisoners in the guard-house, six in number, 
had been taken out of the guard-house for roll-call 
and inspection, and were standing in a line, with their 
backs to the guard-house, in charge of a squad of 
armed soldiers. As Lieut. Wieton, officer of the day, 
and the'prisoner, the sergeant of the guard, were 
entering the guard-house to inspect it, and just as the 
prisoner was crossing the threshold of the outer door, 
deceased, who was standing at the end of the line of 
prisoners, broke from the ranks, ran around the corner 
of a fence in line with the guard-house, and toward 
the public highway in front of the military reserve, 
from which it was separated by a board fence about 
six feet in height. Ashe left the ranks, an outery was 
raised, and the quartermaster sergeant, who happened 
to see the escape, and a private by the name of Duff, 
started in pursuit, calling upon him to halt, the ser- 
geant adding: ‘‘There is a load after you.’’ Clark, 
hearing the outery, turned and seized a cartridge from 
his box, hastily loaded his musket, and ran around the 
guard-house in the direction which Stone had taken. 
At this time Stone was about thirty yards ahead of 
his nearest pursuer, Duff, who did not seem to be 
gaining upon him, and stood little if any chance of 
overtaking him before he could gain the street. Just 
as he was crossing a military road within the reserve, 
and about to leap a rail fence parallel with this road, 
and about thirty-five yards from the outer fence, and 
about eighty yards from the guard-house, Clark fired, 
and hit Stone in the back just above the hips, inflict- 
ing a wound from which he died in the course of the 
evening. No ill feeling existed betwec ) the men; in 
fact they had always been upon very friendly terms, 
and it was at least doubtful whether Clark knew it 
was Stone when he fired. 

C. P. Black, Dist. Atty., Chas. T. Wilkins, Asst. 
Dist. Atty., and Levi T. Griffin, for prosecution. 


Asa B. Gardner, Judge Adv. Gen., Sylvester Larned, 
Allen Fraser aud James C. Smith, for defense. 


Brown, J. In view of the fact that this was a 
homicide committed by one soldier, in the perform- 
ance of his alleged duty, upon another soldier, within 
a military reservation of the United States, I had at 
first some doubt whether a civil court could take cogni- 
zance of the case at all; but as crimes of this nature 
have repeatedly been made the subject of inquiry by 
civil tribunals, I have come to the conclusion that I 
ought not to decline to hear this complaint. Indeed, 
it is difficult to see how I could refuse to do so without 
abdicating that supremacy of the civil power which is 
a fundamental principle of the Anglo-Saxon policy. 
While there is no statute expressly conferring such 
jurisdiction, there1s a clear recognition of it in the 
fifty-ninth article of war, which provides that ‘‘ when 
any officer or soldier 1s accusea of acapital crime, or 
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of any offense against the person or property of any 
citizen of any of the United States, which is punish- 
able by the laws of the land, the commanding officer, 
and the officers of the regiment, troop, battery, com- 
pany, or detachment to which theperson so accused 
belongs, are required (exceptin time of war), upon 
application duly made by or in behalf of the party in- 
jured, to use their utmost endeavors to deliver him 
over to the civil magistrate, and to aid the officers of 
justice in apprehending him and securing him, in order 
to bring him totrial.”” This article makes no exception 
of crimes committed by one soldier upon another, nor 
of cases where there is concurrent jurisdiction in the 
military courts. Tytler, in his work upon Military 
Law, says: ‘‘ The martial or military law, as contained 
in the mutiny act and articles of war, does in no re- 
spect supersede or interfere with the civil or municipal 
laws oftherealm. * * * Soldiers are, equally with 
all other classes of citizens, bound to the same strict 
observance of the laws of the country, and the fulfill- 
ment of all their social duties, and are alike amenable 
to the ordinary civil and criminal courts of the country 
for all offenses against those laws, and breaches of those 
duties.” 

In the case of U.S. v. Cornell, 2 Mason, 61, 91, Mr. 
Justice Story took cognizance of a murder committed 
by one soldier upon another in Fort Adams, Newport 
harbor. The case was vigorously contested, and the 
point was made that the State courts had jurisdiction 
of the offense, but there was no claim that there was 
not jurisdiction in some civil tribunal. A like case 
was that of a murder committed in Fort Pulaski, at 
the mouth of the Savannah river, and tried in 1872, be- 
fore Mr. Justice Woods and Judge Erskine. U. S. v. 
Carr, 1 Woods, 480. No question was raised as to the 
jurisdiction. The subject of the civil responsibility 
of the army was very carefully considered by Attorney 
General Cushing, in Steiner's case, 6 Ops. Atty. Gen. 
413, and the conclusion reached that an act criminal 
both by military and general law is subject to be tried 
either by a military or civil court, aud that a convic- 
tion or acquittal by the civil authorities of the offense 
against the general law does not discharge from 
responsibility for the military offense involved in the 
same facts. The converse of this proposition is equally 
true. 

The character of the act involved in this case pre- 
sents a more serious question. The material facts are 
undisputed. There is no doubt that the deceased was 
killed by the prisoner under the performance of a sup- 
posed obligation to prevent his escape by any means 
in his power. There is no evidence that the prisoner 
fired before the necessity for his doing so had become 
apparent. Stone was called upon several times to halt, 
with a hail by the quartermaster sergeant that there 
was “‘aload after him.’’ Duff, his nearest pursuer, 
was not gaining upon him, and in another half minute 
he would have scaled the two fences between him and 
the highway, and would probably have been lost in 
the houses that lie on the other side of the street. A 
court of inquiry, called for the purpose of fully inves- 
tigating the circumstances, was of the opinion that if 
Clark had not performed his duty as efficiently as he 
did, by firing on deceased, he certainly would have 
effected his escape; and found that no further action 
was necessary in the case. The prisoner and the de- 
ceased had always been good friends, and it is at least 
doubtful whether Clark recognized him at the time of 
firing the fatal shot. The prisoner has heretofore 
borne most excellent reputation, was never court- 
martialed nor punished, and was pronounced by all 
the witnesses who testified upon the subject to be an 
exceptionally good soldier. There is not the slightest 
reason to suppose that he was not acting in obedience 





to what he believed to be his duty in the premises. 
There was some conflicting testimony as to whether 
he was standing or kneeling at the time he fired, but I 
am not ableto see its materiality. If he wasauthorized 
to shoot at all, he was at liberty to take such position 
as would insure the most accurate aim, whether his 
object was to hit the deceased in the leg or in the body. 
Clark says that he aimed low, for the purpose of 
merely disabling him, but owing to a sudden descent 
in the ground, the shot took effect in the back instead 
of the leg. For the purpose of this examination how- 
ever lam bound to presume that he intended to kill, 
asamanis always presumed to intend the natural 
and probable consequences of his acts. The case then 
reduces itself to the naked legal proposition whether 
the prisoner is excused in law in killing the deceased. 

The general rule is well settled, by elementary 
writers upon criminal law, that an officer having cus- 
tody of a person charged with felony may take the life, 
if it becomes absolutely necessary to do so to prevent 
his escape; but he may not do this if he be charged 
simply with a misdemeanor; the theory of the law 
beingthat it is better that a misdemeanant escape 
than that human life be taken. I doubt however 
whether this law would be strictly applicable at the 
present day. Suppose, for example, a person were 
arrested for petit larceny, which is a felony at the 
common law, might an officer under any circumstances 
be justified in killing him? [think not. The punish- 
ment js altogether too disproportioned to the magni- 
tude of the offense. Perhaps, under the statute of this 
State (2 How. Stat., § 9430), wherein a felony is “ con- 
strued to mean an offense for which the offender, oa 
conviction, shall be liable by law to be punished by 
death, or by imprisonment in the State prison, the 
principle might still be applied. If this statute were 
applicable to this case, it would operate asa justifica- 
tion, since Stone had been convicted and sentenced to 
hard labor in a military prison. Under the recent case 
of Ex parle Wilson, 114 U. 8. 417, it was adjudged by 
the Supreme Court, upon full consideration, that a 
crime punishable by imprisonment for a term of years 
at hard labor was an “infamous crime,” within the 
meaning of the Constitution. 

Manifestly however the case must be determined by 
different considerations. Stone had been eourt-mar- 
tialed for a military offense, in which there is no dis- 
tinction between felonies and misdemeanors. His 
crime was one wholly unknown to the common law, 
and the technical definitions of that Jaw are manifestly 
inappropriate to cases which are not contemplated in 
the discussion of common-law writers upon the sub- 
ject. Weare bound to take a broader view, and to 
measure the rights and liabilities of the prisoner by 
the exigencies of the military service, and the circum- 
stances of the particular case. It would be extremely 
unwise for the civil courts to lay down general princi- 
ples of law which would tend to impair the efficiency 
of the military arm, or which would seem to justify 
or condone conduct prejudicial to good erder and 
military discipline. An army isa necessity — perhaps 
I ought to say an unfortunate necessity — under every 
system of government, and no civilized State in mod- 
ern times has been able to dispense with one. To in- 
sure efficiency, an army must be, toa certain extent, 
adespotism. Each officer, from the general to the 
corpal, is invested with an arbitrary power over those 
beneath him, and the soldier who enlists in the army 
waives, insome particulars, his rights asa civilian, 
surrenders his personal liberty during the term of his 
enlistment, and consents to come and go at the will of 
his superior officers. He agrees to become amenable 
to the military courts, to be disciplined for offenses 
unknown to the civil law, to reliquish his right of trial 
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by jury, and to receive punishments which to the 
civilian seem out of all proportion to the magnitude 
of the offense. 

The articles of war, which he takes an oath, upon 
his enlistment, to observe, are in fact a military code 


of Draconic severity, and authorize harsh punishments | 


for offenses which seem to be of a trivial nature. 


Thus, by the articles of war, all the following crimes | 
are punishable by death, or such other punishment as | 


a@ court-martial may direct. Striking a superior officer ; 
drawing or lifting upa weapon, or offering any vio- 
lence, against him; or disobeying any lawful com- 
mand. 
or sedition. Article 22. 
endeavors to suppress such mutiny or sedition, or fail 


ing togive information thereof to his commanding | 


officer. Article 23. A sentinel sleeping upon his post 
or leaving it before he isrelieved. Article 39. Occasion- 
ing false alarms in camp orquarters. Article. 41. Mis- 
behaving himself before theenemy; running away, or 
shamefully abandoning any post which he is com- 
manded to defend; speaking words inducing others to 
do the like; casting away his arms or ammunition, or 
quitting his post or colors to plunder or pillage. Article 
42. Compelling the commander of any post to surren- 
der it to the enemy, or to abandon it. Article 45. 
Making known the watchword to any person not enti- 
tled to receive it, or giving the watchword different 
from that which he has received. Article 44. Relieving 
the enemy With money, victuals, or ammunition, or 
harboring or protecting an enemy. Article 45. Hold- 
ing correspondence or giving intelligence toan enemy. 
Article 46. Deserting in time of war. Article 47. 
Advising or persuading another to desert in time of 
war. Article 51. Doing violence to any person bring- 
ing provisions or other necessaries to camp or quarters 
of troops in foreign parts. Article 56. Forcing a safe- 
guard in a foreign territory or during a rebellion. 
Article 57. Some of these articles are applicable only 
to astateof war, but some of them treat of offenses 
which may equally well be committed in time of peace. 
Besides these, there are a number of minor offenses 
punishable as a court-martial may direct, and a general 
and very sweeping article (No. 62) providing that all 
crimes not capital, and all disorders and neglects to 
the prejudice of good order and military discipline, 
shall be justiciable by acourt-martial, and punishable 
at the discretion of the court. 

Now while the punishment in Stone’s case seems to 
the civilian quite disproportionate to the character of 
his offense, as charged in the specifications, which was 
no more nor less than the utterance 
falsehood, when gauged by the penalties attached by 


Congress to the several offenses contained in the arti- | 


cles of war, it does not seem so excessive; at any rate, 
it was the lawful judgment of a court having jurisdic- 
tion of his case, and it was his duty to abide by it, or 
pursue his remedy in the method provided by law. In 
seeking to escape, the deceased was undoubtedly guilty 
of other conduct prejudicial to good order and military 
discipline, and was liabie to such further punishment 
asa court-martial might inflict. In suffering him to 
escape, the prisoner became amenable to article 69, and 
failing to use his utmost endeavors to prevent it, was 
himself subject to such punishment asa court-martial 
might direct. Did he exceed his authority in using 
his musket? 

I have made the above citations from the military 
code to show that the common-law distinction between 
felonies and misdemeanors is of no possible service in 
gauging the duty of a military guard with respect to 
a soldier in the act of escaping His position is more 
nearly analogous to that of an armed sentinel stationed 
upon the walls of a penitentiary to prevent the escape 
of convicts. The penitentary — and for this purpose 





Article 21. Exciting or joining in any mutiny | 
Failing to use his utmost | 








of amalicious | 
| There is asingular and almost total absence of author- 





we may use the house of correction in Detroit as an 
example — may contain convicted murderers, felong 
of every grade, as well as others charged with vagraney 
or simple breaches of the peace, and criminals of all 
descriptions between the two. If the guard sees one 
of those prisoners scaling the wall, and there be no 
other means of arresting him, may he not fire upon 
him without stopping to inquire whether he is a felon 
oramisdemeanant? If he provesto be a felon, he will 
be fully justified; if he proves to bea misdemeanant, 
is he therefore guilty of murder? There are undoubt- 
edly cases where a person who has no malice in fact 
may be charged with malice in law, and held guilty of 
murder through a misapprehension of the law. Thus 
if a sheriff charged with the execution of a malefactor 
by hanging should carry out the sentence by shooting 
or beheading; or commanded to hang upon a certain 
day, should hang upon another day; or if an unauthor- 
ized person should execute the sentence, it would 
probably be murder at common law. But these cases 
are an exception to the general rule, that actual malice 
must exist to justify a conviction for murder. While 
human life is sacred, and the man who takes it is held 
strictly accountable for his act, a reputable citizen, 
who certainly does not lose his character as such by 
enlisting in the army, ought not to be brandedas a 
murderer upon a mere technicality, unless such techni- 
cality be so clear as to admit of no reasonable doubt. 
Thus if a sentinel stationed at the gate of a fort should 
wantonly shoot down a civilian endeavoring to enter 
in the day-time, or an officer should recklessly slay a 
soldier for some misconduct or breach of discipline, 
no supposed obligation upon his part to do this would 
excuse so gross an outrage. 

In this connection it is urged by the defense that the 
finding of the court of inquiry acquitting the prisoner 
of all blame is acomplete bar to this prosecution. I do 
not so regard it. If the civil courts have jurisdiction 
of murder, notwithstanding the concurrent juris- 
diction by court-martial of military offenses, it follows 
logically that the proceedings in one cannot be pleaded 
as a bar to proceedings in the other; and if the finding 
of such court should conflict with the well-recognized 
principles of the civil law, I should be compelled to 
disregard it. State v. Rankin, 4 Cold. 145. At the 
same time I think that weight should be given, and in 
a case of this kind great weight, to the finding, as an 
expression of the opinion of the military court of the 
magnitude of Stone’s offense, and of the necessity of 
using a musket to prevent his escape. Iam the more 
impressed with this view from the difficulty of apply- 
ing common-law principles to a case of this description. 


ity upon the subject of the power of a military guard 
in time of peace. But considering the nature of mili- 
tary government,and the necessity of maintaining good 
order and discipline in a camp, I should be loth to say 
that life might not be taken in supressing conduct 
prejudicial to such discipline. 

In charging the jury in U. S. v. Carr, 1 Woods, 484, 
Mr. Justice Woods instructed them to ‘inquire 
whether, at the moment he fired his piece at the de- 
ceased, with his surroundings at that time, he had 
reasonable ground to believe, and did believe, that the 
killing or serious wounding of the deceased was neces- 
sary to the supression of a mutiny then and there 
existing, or of a disorder which threatened speedily 
to ripen into a mutiny. If he had reasonable ground 
so to believe, and did so believe, then the killing was 
not unlawful. * * * But it must be understood 
that the law will not require an officer charged with 
the order and discipline of a camp or fort to weigh 
with scrupulous nicety the amount of force necessary 
to suppress disorder. The exercise of a reasonable 
discretion is all that is required.” 
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So in the case of McCall v. McDowell, 1 Abb. (U.8.) 
912, 218, it is said that ** except ina plain case of excess 
yf authority, where at first blush it is apparent and 
palpable to the commonest understanding that the 
order is illegal, LT cannot but think that the law should 
excuse the military subordinate when acting in obedi- 
ence to the order of his commander. Otherwise he is 
placed in the dangerous dilemma of being liable in 
damages to third persons for obedience to an order, 
or to the loss of his commission and disgrace for dis- 
obedience thereto. * * * The first duty of a sol- 
dier is obedience, and without this there can be neither 
disvipline nor efficiency in thearmy. If every subordi- 
pate officer and soldier were at liberty to question the 
legality of the orders of the commander, and obey 
them or not as he may consider them valid or invalid, 
the camp would be turned into a debating school, 
where the precious moment for action would be wasted 
in wordy conflicts between the advocates of conflict- 
ing Opinions.” Lt is true this was a civil case of false 
imprisonment, and these observations were made with 
reference to a question of malice which was material 
as bearing upon the plaintiff's right to punitory dama- 
ges, as it is alsoa uecessary ingredient in the definition 
of murder. 

The question of the civil responsibility of a naval 
officer (and his criminal responsibility seems to be the 
same) was considered by the Supreme Court in Wilkes 
vy. Dinsman, 7 How. 89, which was an action of tres- 
pass against Commodore Wilkes for causing the plain- 
tiff to be whipped and imprisoned for disobedience of 
orders near the Sandwich Islands. In discussing the 
responsibility of the commanding officer of a vessel of 
war Mr. Justice Woodbury observed: ‘ In respect to 
those compulsory duties, whether in re-enlisting or 
detaining on board, or in punishing or imprisoning 
on shore, while arduously endeavoring to perform 
them in such a manner as might advance the science 
and commerce and glory of his country, rather than 
his own personal designs, a public officer, invested 
with certain discretionary powers, never has been, and 
never should be made answerable for any injury, 
when acting within the scope of his authority, and 
not influenced by malice, corruption, orcruelty. * * * 
The officer, being intrusted with a discretion for public 
purposes, is not to be punished for the exercise of it, 
unless it is first proved against him, either that he 
exercised the power confided to him in cases without 
his jurisdiction, or in a manner not confided to him, 
as With malice, cruelty or willful oppression, or in the 
words of Lord Mansfield, that he exercised it as if 
‘the heart is wrong.’ In short, it is not enough to 
show that he committed an error in judgment, but 
it must have been a malicious and willful error.” 

The same principle was applied in the criminal case 
of Riggs v. State, 8 Cold. 85. Riggs was a_ private sol- 
dier who had been convicted of murder in killing a 
man while acting under the orders of his superior 
officer. The court held that an orderillegal in itself, 
and not justifiable by the rales and usages of war, so 
that a man of ordinary sense and understanding 
would know, when he heard it read or giveu, that the 
order was illegal, would afford the private no protee- 
tion for a crime under such order; but that an order 
given by an officer to his private which does not ex- 
pressly and clearly show on its face, or the body 
thereof, its own illegality, the soldier would be bound 
to obey, and such order would be a protection to him. 

I have no doubt the same principle would apply to 
the act of a subordinate officer, performed in compli- 
ance with his supposed duty as a soldier, and unless 
theact were manifestly beyond the scope of his au- 
thority, or in the words used in the above case, were 
such that a man of ordinary sense and understanding 
would know that it was illegal, that it would bea pro- 





tection tohim if he acted in good faith and without 

malice. As there is bo reason in this case lu suppose 

that Clark was not doing what be conceived to bo his 

duty, and the act was not sp clearly illegal that a 

reasonable man might not suppose it to be legal — in- 

deed, L incline to the opinion that it was legal — and 
as there wasan entire absence of malice, 1 think he 
ought to be discharged. 

But even if this case were decided upon common- 
law principles, the result would not be different. By 
the statutes of the State, in which the homicide was 
committed, a felony is detined to be any crime pun- 
ishable by imprisonment in the State’s prison. Stone 
had been convicted of a military offense, and sentenced 
to hard labor in the military prison for two years, and 
so far as the analogies of the common law are appli- 
cable at all, he must be considered, in a case of this 
kind, as having been convicted of a felony. 

It may be said that it isa question fora jury, in each 
case, whether the prisoner was justified by the circum- 
stances in making use of his musket, and if this were 
a jury trial [should submit that question to them; 
but as Lam bound to find as a matter of fact that there 
is no reasonable cause to believe the defendant guilty, 
not merely of a homicide, but of felonious homicide, 
and as [ would, acting in another capacity, set aside 
a conviction, if a verdict of guilty were rendered, I 
shall assume the responsibility of directing his dis- 
charge. 

ipmcnniieliin 

TELEGRAPH—ERRORIN MESSAGE—NEGLI- 

GENCE —LIMITING LIABILITY — RE- 
PEATING MESSAGE — CONTRACT — 
RIGHTS OF PARTIES. 
SUPREME JUDICIAL COURT OF MAINE, 
AUGUST 27, 1887. 

AYER V. WESTERN UNION TELEGRAPH COMPANY. 
The dropping of an important word in the transmission of a 

telegram is prima facie evidence of negligence on the 
part of the telegraph company.* 

The ususal stipulation upon telegraph blanks that the com- 
pany will not be liable for the negligence of itself or its 
servants, in case of a mistake or omission in transmitting 
the message, unless the message is repeated at the ex- 
pense of the sender, is void as against public policy.t 

The plaintiff sent a telegram to a Philadelphia party offering 
to sell ‘* 800 M laths two ten net.”” The word “ten” waa 
omitted in transmission, and the telegram read * two 
net’ when received by the Philadelphia party, who im- 
mediately wired his acceptance of this offer. The laths 
were subsequently shipped, but not until after the error 
was known to both parties. Held, that the plaintiff was 
bound to deliver the laths at the price named in the mes- 
sage as delivered, and that he has his remedy against the 
telegraph company in case the error resulted from ite 
negligence. 

( N report from the Supreme Judicial Court, Penob- 

scot county. Action on the case torecover the 
sum of $80 alleged to be the damage sustained by the 

plaintiff through an error in the transmission of a 

telegram by the defendant company. The opinion 

states the facts. 


Wilson & Woodward, for plaintiff. 
Baker,’ Baker & Cornish, for defendant. 


Emery, J. On report. The defendant telegraph 
company was engaged in the business of transmitting 





*See Aiken v. West. Un. Tel. Co., 69 Iowa, 31; 8.C., 58 
Am. Rep. 210; and note, 45 Am. Rep. 486.-—Epb. 

+ Contra: Hart v. West. Un. Tel. Co., 66 Cal. 579; 8. C., 56 
Am. Rep. 119; and note, 35 Am. Rep. 361.—Eb. 
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messages by telegraph between Bangor and Philadel- 
phia, and other points. The plaintiff, a lumber dealer 
in Bangor, delivered to the defendant company in 
Bangor, to be transmitted to his correspondent in 
Philadelphia, the following message: ‘‘ Will sell 800 
M laths, delivered at your wharf, two ten net cash. 
July shipment. Answer quick.’ The regular tariff 
rate was prepaid by the plaintiff for such transmission. 
The message delivered by the defendant compauy to 
the Philadelphia correspondent was as follows: * Will 
sell 800 M laths, delivered at your wharf, two net cash. 
July shipment. Auswer quick.”’ It will be seen that 
the important word “‘ten’’ in the statement of price 
was omitted. The Philadelphia party immediately 
returned by telegraph the following auswer: “ Accept 
your telegraphic offer on laths. Cannot increase price 
spruce.” Letters afterward passed between the parties, 
which disclosed the error in the transmission of the 
plaintiff's message. About two weeks after the dis- 
covery of the error, the plaintiff shipped the laths, as 
per the message received by his correspondent, to-wit, 
attwo dollars per M. He testified that his corre- 
spondent insisted he was entitled tothe laths at that 
price, and they were shipped accordingly. 

The defendant telegraph company offered no evi- 
dence whatever, and did not undertake to account for 
or explain the mistake in the transmission of the mes- 
sage. The presumption thereforeis that the mistake 
resulted from tbe fault of the telegraph company. We 
cannot consider the possibility that it may have resul- 
ted from causes beyond the control of the company. 
In the absence of evidence on that point we must as- 
sume that for such an error the company was in fault. 
Bartlett ¢. Telegraph Co., 62 Me. 221. 

The fault and consequent liability of the defendant 
company being thus established, the only remaining 
question isthe extent of that liability in this case. 
The plaintiff claims it extends to the difference be- 
tween the market price of laths and the price at which 
they were shipped. The defendant claims its liability 
is limited to the amount paid for the transmission of 
the message. It claims this limitation on two grounds: 

1. The company relies upon a stipulation made by 
it with the plaintiff, as follows: ‘ All messages taken 
by this company are subject to the following terms. 
To guard against mistakes or delays,the sender of a 
message should order it repeated; that is, telegraphed 
back to the originating office for comparison. For 
this, one-half the regular rate is charged in addition. 
It is agreed between the sender of the following mes- 
sage and this company that said company shall not be 
liable for mistakes or delays in the transmission, or 
delivery, or for non-delivery of any unrepeated mes- 
sage, whether happening by negligence of its servants 
or otherwise, beyond the amount received for sending 
thesame.’’ This is the usual stipulation printed on 
telegraph blanks, and was known to the plaintiff, and 
was printed at the top of the paper upon which he 
wrote and signed his message. He did not ask to have 
the message repeated. Is such a stipulation in the 
contract of transmission valid, as a matter of contract 
assented to by the parties, or is it void as against public 
policy? We think it is void. Telegraph companies are 
quasi public servants. They receive from the public 
valuable franchises. They owe the public care and 
diligence. Their business intimately concerns the 
public. Many and various interests are practically de- 
pendent upon it. Nearly all interests may be affected 
by it. Their negligence in it may often work irrepar- 
able mischief to individuals and communities. It is 
essential for the public good that their duty of using 
care and diligence be rigidly enforced. They should 
no more be allowed to effectually stipulate for exemp- 
tion from this duty than should a carrier of passengers, 
or any other party engaged in a public business. This 





rule does not make telegraph companies insurers, [t 
does not make them answer for errors not resulting 
from their negligence. It only requires the perform. 
ance of their plain duty. It is no hardship upon them, 
They engage in the business voluntarily. They haye 
the entire control of their servants and instruments, 
They invite the public to intrust messages to them for 
transmission. They may insist on their compensation 
in advance. Why then should they refuse to perform 
the common duty of care and diligence? Why should 
they make conditions for such performance? Having 
taken the message and the pay, why should they not 
do all things (including the repeating) necessary for 
correct transmission? Why should they insist on 
special compensation for using any particular mode or 
instrumentality asa guard against their own negli- 
gence? It seems clear to us that having undertaken 
the business, they ought without qualification to doit 
carefully, or be responsible for the want of care. It 
is true there are numerous cases in other States hold- 
ing otherwise, but we think the doctrine above stated 
is the true one, and in harmony with the previous de- 
cisions of this court. True v. Telegraph Co., 60 Me. 1; 
Bartlett v. Telegraph Co., 62 id. 221. 

2. The defendant company also claims that the 
plaintiff was not in fact damaged toa greater extent 
than the price paid by him forthe transmission. It 
contends that the plaintiff was not bound by the 
erroneous message delivered by the company to the 
Philadelphia party, and hence need not have shipped 
the laths at the lesser price. This raises the question 
whether the message written by the sender, and in- 
trusted to the telegraph company for transmission, or 
the message written out and delivered by the company 
to the receiver at the other end of the line, as and for 
the message intended to be sent, is the better evidence 
of the rights of the receiver against the sender. The 
question is important and not easy of solution. It 
would be hard that the negligence of the telegraph 
company, or an error in transmission resulting from 
uncontrollable causes, should impose upon the inno- 
cent sender of a message aliability he never authorized 
nor contemplated. It would be equally hard that the 
innocent receiver, acting in good faith upon the mes- 
sage as received by him, should through such error 
lose allclaim upon the sender. If one owning merchan- 
dise, write a message offering to sell at a certain price, 
it would seem uujust that the telegraph company could 
bind him to sell at a less price, by making that error 
in the transmission. On the other hand, the receiver 
of the offer may in good faith, upon the strength of the 
telegram as received by him, have sold all the merchan- 
dise to arrive, perhaps at the same rate. It would seem 
unjust that heshould have no claim for the merchan- 
dise. If an agent receives instructions by telegraph 
from his principal, and in good faith acts upon them 
as expressed in the message delivered him by the 
company, it would seem he ought to be held justified, 
though there were au error in the transmission. 

It is evident that in case of an error in the transmis- 
sion of a telegram either the sender or receiver must 
often suffer loss. As between the two, upon whom 
should the loss finally fall? We think the safer and 
more equitable rule, and the rule the public?can most 
easily adapt itself to, is that as between sender and 
receiver, the party who selects the telegraph as the 
means of communication shall bear the loss caused by 
the errors of the telegraph. The first proposer cau 
select one of many modes of communication, both for 
the proposal and the answer. The receiver has no sach 
choice, except as to his answer. If he cannot safely 
act upon the message he receives through the agency 
selected by the proposer, business must be seriously 
hampered and delayed. Theuse of the telegraph has 
become so general, and so many transactions are based 
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on the words of the telegram received, that any other 
rule would now be impracticable. 

Of course, the rule above stated presupposes the in- 
nocence of the receiver, and that there is nothing to 
cause him to suspect an error. If there be any thing 
in the message, or in the attendant circumstances, or 
in the prior dealings of the parties, or in any thing 
else, indicating a probable error in the transmission, 
good faith on the part of the receiver may require him 
to investigate before acting. Neither does the rule in- 
clude forged messages, for in such case the supposed 
sender did not make any use of the telegraph. The 
authorities are few and somewhat conflicting, but 
there are several in harmony with our conclusion upon 
this point. In Durkee vy. Railroud Co., 29 Vt. 187, it 
was held that where the sender himsel elected to com- 
municate by telegraph, the message received by the 
other party is the original evidence of any contract, 
In Saveland v. Green, 40 Wis. 431, the message received 
from the telegraph company was admitted as the 
original and best evidence of a contract, binding on 
the sender. In Morganv. People, 59 Ill. 58, it was said 
that the telegram received was the original, and it was 
held that the sheriff receiving such atelegram from 
the judgment creditor was bound to follow it as it 
read. There are dicta to the same effect in Weélson v. 
Railroad Co., 31 Minn. 481, and Howley v. Whipple, 48 
N. H. 488. Telegruph Co. v. Shotter, 71 Ga. 760, is 
almost a parallel case. The sender wrote his message ; 
“Can deliver hundred turpentine at sixty-four.’’ As 
received from the telegraph company it read: ‘Can 
deliver hundred turpentine at sixty,’’ the word ‘ four ” 
being omitted. The receiver immediately telegraphed 
anlacceptance. The sender shipped the turpentine and 
drew for the price at sixty-four. The receiver refused 
to pay more than sixty. The sender accepted the sixty, 
and sued the telegraph company for the difference be- 
tween sixty and the market price. It was urged, as 
here, that the sender was not bound to accept the 
sixty, as that was not his offer. The court held how- 
ever that there was a completed contract at sixty, that 
the sender must fulfill it, and could recover his con- 
sequent loss of the telegraph company. 

It follows that the plaintiffin this case is entitled to 
recover the differeuce between the two dollars and the 
market price, as to laths. The evidence shows that the 
difference was ten cents per M. Judgment for plain~ 
tiff for $80, with interest from the date of the writ. 

Peters, C. J., Walton, Danforth, Virgin, Libbey, 
Foster and Haskell, JJ., concurred. 
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HIGHWAY — ESTA BLISHMENT—PRESCRIP- 
TION — DEDICATION — LIABILITY OF 
SELECTMAN FOR TRESPASS 
CONNECTICUT SUPREME COURT OF ERRORS. 

NOVEMBER 30, 1886. 


Ey v. PARsons. 

In Connecticut the existence of a highway may be shown by 
prescription. 

The fact that the land over which a way of dedication is 
claimed is uninclosed woodland, tends greatly to weaken 
the presumption of an intention to dedicate, derived from 
public user; but such intention is a question of fact. 

Aselectman may lawfully remove trees obstructing a high- 
way, without notice to the owner of the land, but if he 
employs a laborer to do it, leaving to the laborer discre- 
tion what trees, etc., areto be removed, he is liable in 
damages, at the suit of the abutting land-owner, for any 
unnecessary cutting done by the laborer through bad 
judgment. 


PPEAL from Common Pleas, Hartford county. 
Action by Elnathan C. Ely, appellant, for tres- 








pass to land, and cutting trees and shrubs which grew 
thereon. The defendant justified on the ground that 
the land in question was a public highway, and that 
the cutting complained of had been done under his di- 
rection as aselectman, and was necessary to the safety 
and convenience of the public. Judgment for the de- 
fendant below. 


J. W. Johnson and A. F. Eggleston, for appellant. 


C. H. Briscoe and J. Hamlin, for appellee. 


Loomis, J. The acts constituting the trespass com- 
plained of were committed by one Button, by order 
of the defendant as a selectman of the town of En- 
field, and consisted of the cutting of certain trees and 
brush which obstructed and hindered the passage of 
travellers along an alleged highway of the town. 
There was no dispute as to the acts done, the official 
character of the defendant, nor the ownership of the 
land. The chief contention centered around the ques- 
tion whether or not the locus in quo was a highway. 
This we will first consider, and then notice briefly 
some subordinate questions that were made in the 
case. 

It was conceded that if a highway existed, it had 
become established by dedication alone. The conclu- 
sion of the trial court was as follows: ‘‘The road in 
question is one of public convenience and necessity, 
and is a public highway created by dedication of the 
lands through which the road passes, and especially 
by the owners of the plaintiff's land, and by the ac- 
ceptance thereof by the public as a highway.’ This is 
so full and complete as to preclude further contention 
on this point, unless some error in Jaw intervened to 
vitiate the result, and produce a mistrial. No such 
error appears, unless the claim of the plaintiff on the 
trial is correct, as matter of law, ‘‘ that in this State a 
highway could not exist by prescription, and that in 
case of uninclosed and uncultivated land like the 
plaintiff's, dedication by the owners for a highway 
could not be found from the mere use of the road by 
the public.” 

The first part of the proposition, as to the effect of 
prescription, or long-continued public use, is directly 
in the face of the uniform tenor of the authorities in 
this State and elsewhere. In the language of Hin- 
man, J., in delivering the opinion of the court in 
Sherwood v. Weston, 18 Conn. 51: “It has long been 
settled that the existence of a highway may be proved 
by immemorial usage, or by dedication of the road to 
the public use, as well as by the record of the origi- 
nal lay-out.’’ Beardslee v. French, 7 Conn. 128; 
Brownell v. Palmer, 22 id. 118; Curtiss v. Hoyt, 19 id. 
169; Noyes v. Ward, id. 269; State v. Taff, 37 id. 397; 
Guthrie v. New Haven, 31 id. 321; Com. v. Low, 3 
Pick. 412; Reed v. Northfield, 13 id. 97; Stedman v. 
Southbridge, 17 id. 163; State v. Green, 41 Iowa, 693; 
Chicago v. Wright, 69 Ill. 318; Com. v. Cole, 26 Penn. 
St. 187*. 

The other part of the plaintiff's claim is, that ‘tin 
case of uninclosed and unincultivated land, a dedica- 
tion cannot be found from mere use of the road by 
the public.” In answer to this claim we say: 

First, that the court based its conclusion not only 
upon a continuous use by the public as far back as 
living witnesses could remember, coupled with the 
knowledge and acquiescence of the owners of the 
plaintiff's land,” but also upon the facts that the town 
authorities had distinctly recognized the road as a 
public highway, and had as early as 1867, and again in 
1880, removed the obstacles to public travel in pre- 
cisely the same manner asin the case at bar. It is not 
true therefore that the dedication rested on mere 
user. This answer would be sufficient without con- 


*See note, 58 Am. Rep. 146.—Eb. 
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troverting the legal proposition upon which the plain- 


tiff relies. 

But secondly, we doubt whether the proposition is 
sound, that as matter of law, it is impossible to find a 
highway by dedication fom long-continued public 
use and acquiescence in such use, where the land over 
which the way is claimed is uninclosed and unculti- 
vated. We concede that the plaintiff cites some high 
authorities in support of hisclaim. Ang. Highways, 
§ 151; Huttov. Tindall, 6 Rich. Law, 396; Peyton v. 
Shaw, 15 Bradw. 192; Kyle v. Logan, 87 Ill. 64. 

Hutto v. Tindall seems to be the leading case on this 
subject. The text from the paragraph cited from 
Angellon Highways in behalf of the plaintiff was 
taken from the opinion of the court in that case, but 
the principle of that case, it seems to us, is better 
stated in the head-note, as follows: *‘ Where the mere 
use of a road by the public through uninclosed wood- 
land is relied up to establish a right of way in the pub- 
lic, it must be shown that the use was continued for 
twenty years, and was adverse.’ Frost, J., in deliv- 
ering the opinion, explained what was meant by ad- 
verse use, namely: ‘‘ Such acts as showed that the way 
was claimed as a right, and not used by the permis- 
sion of the owner of the land over which it passed.” 
No fault can be found with such a statement of the 
law, but in applying the principle to the facts of that 
case, a mere evidential fact, namely that the land was 
uninclosed woodland, was given a conclusive effect to 
show that the use was not adverse, and that there was 
no intention to dedicate the way to the public. Ina 
few States where there are large tracts of uninclosed 
and uncultivated lands, the law has been applied in 
the same manner forthe protection of land-owners, 
and it has also been applied to the uncultivated lands 
held by the United States government, where a way 
has been used as a highway over them for more than 
twenty years. 

In Phipps v. State, 7 Blackf. 512, the court said: 
* We do not think this doctrine of dedication from 
user is at all applicable to the,extensive uncultivated 
domain of the United States. This domain is uot in 
the actual, visible possession of anybody. There is no 
one to watch and guard against encroachment. It is 
impossible that the general government should know 
whether its unseated lands are improperly used for 
highways or not. There cannot therefore exist that 
consent by the owner to the use of his land for a road 
from which dedication can be presumed.”’ The prin- 
ciple invoked in behalf of the plaintiff is here recog- 
nized as exceptional, that where the owner is so situ- 
ated with reference to his land that he cannot know 
how it is being used, his assent is not to be presumed 
from such use. 

It is obvious that the doctrine under discussion is 
not, as a rule of law, as well adapted to a State like 
our own, where the land, as a rule, is cut up into 
small farms, and where tracts of uncultivated and 
uninclosed lands are comparatively few in number 
and small in extent. Asa matter of evidence how- 
ever it is unquestionably true, and applicable here as 
elsewhere, that the fact that the land over which a 
way by dedication is claimed is uninclosed woodland 
ought greatly to weaken, and often to overcome, the 
presumption of an intention to dedicate, to be de- 
rived from the use. It may be that the trial court did 
not give this fact the weight it ought to have had, 
but if so. this court is powerless to revise any error in 
the weighing of evidence. In this respect the posi- 
tion of this court is unlike that of the highest courts 
of some other jurisdictions, where the finding of the 
court below does not preclude additional and some- 
times contrary inferences of fact in the court above. 
We find little or no disparity in the authorities upon 





the proposition that it isa question of fact, for the 


jury to decide on the evidence in each particular case 
whether the facts show an intention to dedicate the 
locus in quo to public use. A question of intention 
must necessarily be a pure question of fact. 

But it may be suggested, that as the fact that land 
is uninclosed and uncultivated is conceded to be very 
strong evidence to rebut the presumption of an inten- 
tion to dedicate it, there can be no harm done by 
making it conclusive. We think it more logical, and 
in better accord with the analogies of the law, and on 
the whole more just, if the fact is used merely as evi- 
dence. Its weight depends on the character and 
amount and duration of the use, and the purpose 
which the way used subserves in promoting public 
convenience, all which being known to the land- 
owner, may signify to him a use so unmistakably ad- 
verse that his assent must be presumed in the absence 
of any dissent. But were the principle made an ab- 
solute rule of law, no such discriminations could be 
made. It would apply equally toasmall and casual 
and to alarge and constant use; to a neighborhood 
crossing and toa great public thoroughfare; toasmall 
uncultivated tract and to a large one. And how 
would the doctrine be applied if we suppose the way 
used to pass first over cultivated land, and then over 
a small tract of uninclosed and uncultivated land ofa 
different owner, the whole however serving some 
great purpose of public convenience and necessity? 
Would the first part of the way become by dedi- 
cation a mere cul de sac, or would the use of the 
whole go for naught because a part was over unculti- 
vated and uninclosed land? Such are only a few of 
the difficulties attending the application of the prin- 
ciple as « rule of law. 

The character, extent and manifest purpose of the 
use might as well be made conclusive as the character 
of the land used. Both must be considered in con- 
nection with all the circumstances, to arrive at a just 
conclusion upon the question whether there has been 
a concession of the way by the owner of the soil. In 
this case the fact of dedication, having been found 
upon proper and appropriate evidence, has been con- 
clusively established. If then the locus was a high- 
way, and the trees obstructed the travel over it, it was 
both the right and the duty of the defendant to re- 
move the obstructions. 

But it is said, that as a prerequisite to the exercise 
of such right and duty, notice to the plaintiff was nec- 
essary before the cutting. Wecannot accept such a 
proposition. Public rights were interfered with; 
public travel was actually obstructed; the town was 
exposed to liability for damages done to the traveller. 
Why then require the selectman to go three miles to 
notify the land-owner before he could take away the 
hindrance to travel? Delay presumably would have in- 
jured the public without conferring any benefit on the 
owner of the land. It is found that the wood wasall left 
on the premises, which the owner had the benefit of, 
without the expense of cutting it himself. It is well 
settled that a nuisance which actually obstructs pub- 
lic travel may be abated by any one who is injuriously 
affected. The defendant surely cannot be in any 
worse position, because it was his official duty to re- 
move the obstructions to prevent any such injury. 
The plaintiff in his reasons of appeal also complains 
because the court omitted to find any definite limits 
of the highway, and to determine whether the cutting 
of the trees was within these limits or not. No ques- 
tion as to the limits of the highway was made in the 
court below, and the case did not depend upon it. 
The question was whether the trees actually ob- 
structed public travel. It was so found, and this of ne- 
cessity involved the finding that they projected within 
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the limits of the travelled path, and no one would claim 
that a highway established by user could be of less ex- 
tent. 

Butanotker claim of law remains to be considered— 
whether the defendant was liable for the unnecessary 
cutting by Button. The defendant directed Button 
“to cut the brush and trees, and make the road pass- 
able, at as little expense as possible.’’ The court finds 
that ‘‘all the cutting which Button did was necessary 
to make the road passable for travel, except the cut- 
ting of five white birches and a few limbs on the off 
sides of two pine trees. The birches stood from four- 
teen to seventeen feet from any part of the road over 
which travel passed, and leaned away from the road. 
The two pine trees stood from nine to ten feet from 
avy part of the travelled road; and neither the birches 
nor the limbs of the pine trees in any way impeded 
travel, or were likely todo so.’’ The court further 
finds that ** the plaintiff's damage by the whole cut- 
ting, if the same was unlawful, was $10. His damage 
by the unnecessary cutting was merely nominal.” 
The defendant invokes for his protection the rule that 
a public officer or agent is responsible only for his 
own misfeasance or negligence, and not for the negli- 
gence of his subaltern, provided the latter is compe- 
tent for the work. Story Ag., $321; Whart Ag., $550. 

Although the general language in which the rule is 
stated in the books may at first seem decisive of this 
question, yet we think it is not applicable to this case. 
In stating the proposition that the principle is not lia- 
ble, a qualification stated iu Story on Agency, supra, 
should always be understood; that is, that he is not 
liable unless he directed or authorized the wrong. 
Then there is another very important distinction, to 
the effect that if the inferior or subagent holds not an 
office known to the law, but his appointment is private 
and discretionary with the officer, the principal is re- 
sponsible for his acts. This distinction is more fully 
stated in a note to the case of Wilson v. Peverly, 1 
Am. Lead. Cas. (5th ed.) side p. 651, top p. 785. 

In Shepherd v. Lincoln, 17 Wend. 250, it was held, 
Cowen, J., delivering the opinion, that a superintend- 
ent of repairs on the canals of the State is personally 
liable in an action on the case for damages sustained 
by an individual through the negligence of workmen 
employed in making repairs. 

In the case at bar, upon the finding, we do not 
think Button should be regarded as an inferior public 
officer or agent, but rather as acting solely under the 
defendant; so that the question we are considering 
turns on the authority given by the defendant to But- 
ton. There was of course no express authority, as the 
court finds, to do unnecessary cutting, but there was 
express authority ‘‘to cut the brush and trees, and 
make the road passable.’’ No trees were pointed out, 
no limits given, no restriction of any kind was men- 
tioned, no indication was given to the defendant’s 
own judgment, but the work was all committed to 
the judgment and discretion of Button as to what 
should be cut. There is noclaim or suggestion that 
Button acted maliciously or wantonly, but he acted 
on his own judgment, just as, in effect, he was told to 
do; and so we say he acted within the proper scope 
and course of his employment, so that his act was the 
defendant’s act. This case is therefore clearly within 
the principle of Jaw as given in Wood’s Law of Master 
and Servant, § 288: ‘*‘ When a person puts another in 
his place to do certain actsin his absence, he neces. 
sarily leaves him to determine for himself, according 
to his judgment and discretion, according to circum- 
stances and exigencies that may arise, when and how 
the act is to be done, and trusts him for its proper ex- 
scution. Consequently he is answerable for the 
wrongful execution of the act, either in the manner or 
occasion of doing it, provided it is done bona fide in 





the prosecution of his business, and within the scope 
of the servant's express or implied authority, and not 
from mere caprice or wantouness, and wholly outside 
the duties imposed upon him by the master.’’ See the 
cases cited in note 3 of this section; also the case of 
Smith v. Webster, 23 Mich. 298. 

We conclude that there was error in holding the de- 
fendant not liable for the unnecessary cutting, which 
would give the plaintiff a new trial if the court had 
not found that the damage from the unnecessary cut- 
ting was merely nominal. The mere fact however 
that only nominal damages can be given would not be 
conclusive on this question. Regard must be had to 
the real purpose and object of the suit. If it was in- 
stituted to try some question of permanent right, and 
the party is found entitled to that right, but it hap- 
peus that only nominal damages can be given, there 
can be no objection on that account to giving a new 
trial; but if the party has failed in the substantial 
object of the suit, and has Jeft only a bare technical 
right to recover nominal damages, a new trial will not 
be awarded him for that purpose. 

The complaint in this suit was manifestly brought 
to determine whether the glaintiff had a right to the 
land which was in use fora highway. If error had in- 
tervened tending to defeat him in the establishment 
of this right, the finding that his damages were merely 
nominal would have constituted no objection toa new 
trial. But the plaintiff entirely failed in the real ob- 
ject of the suit, but by reason of the accidental cut- 
ting of some brush and trees not necessary to make 
the highway passable, be has a bare technical right to 
nominal damages. But substantial justice has been 
done, Has he asked compensation for the unneces- 
sary cutting merely, the defendant presumably would 
have paid him even more than nominal damages, for 
he had no object except to vindicate the right of the 
public to use the way. That anew trial must be de- 
nied under these circumstances is abundantly sus- 
tained by the uniform tenor of the decisions in this 
State and elsewhere. Shipman v. Horton, 17 Conn. 
487; Gold y. Ives, 29 id. 123; Cooke v. Barr, 39 id. 306; 
Briggs v. Morse, 42 id. 260; Hyatt v. Wood, 3 Johus. 
239; Hudspeth v. Allen, 26 Ind. 165; Plumleigh v. 
Dawson, 1 Gil. 544. 

There was no error in the judgment complained of. 

The other judges concurred. 


> 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CRIMINAL LAW—INDICTMENT—INFAMOUS OFFENSE. 
—The Constitution of Rhode Island provides that ‘*no 
person shall be held to answer fora capital or other 
infamous crime unless on presentment or indict- 
ment by a grand jury, except in cases of impeachment 
or of such offenses as are cognizable by a justice of 
the peace.”’ Held, that the words ‘infamous crime” 
do not include every offense punishable by imprison- 
ment, and do not include the offense of selling liquor 
in violation of statute, punishable by imprisonment. 
The meaning of these words has frequently been 
passed upon by courts, sometimes in regard to juris- 
diction, as in this case, but chiefly in regard to the 
disqualification at common law of witnesses who had 
been convicted of crimes deemed imfamous. Cer- 
tain crimes, as treason, murder and other felo- 
nies, have always been deemed infamous; and for- 
merly crimes for which ignominious and personally 
degrading punishments were inflicted were also 
deemed infamous. Since punishments of this charac- 
ter have been generally abandoned, there has been 
some diversity of decision as to the scope of the words 
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“infamous crime.” Some courts have held that it is 
to be determined solely by the character of the crime, 
and not by the punishment. People v. Whipple, 9 
Cow. 707; U.S. v. Baugh, 4 Hughes, 501; 1 Fed. Rep. 
784; Com. v. Dame, 8 Cush. 384; U. 8S. v. Block, 4 
Sawy. 211; U.S. v. Yates, 6 Fed. Rep. 861; U.S. v. 
Field, 21 Blatchf. 330; 16 Fed. Rep. 778; U. 8S. v. 
Brockius, 3 Wash. C. C. 99. See also Whart. Crim. 
Ev., $363; 1 Bish. Crim. Law, § 972; 1 Greenl. Ev., 
§§ 372, 373. In other cases it is held that although im- 
prisoument has become the common form of punish- 
ment, it is still to be regarded, to some extent at 
least, in determining a question of jurisdiction; for 
since the consequences of statutory offenses are often 
equally serious with those of felonies, the constitu- 
tional right of presentment by a grand jury is equally 
important, and should therefore be held to be equally 
guaranteed. Ex parte Wilson, 114 U. 8. 417; 5 Sup. 
Ct. Rep. 935; Jones v. Robbins, 8 Gray, 329. In both 
these cases the point decided is that a crime punisha- 
ble by imprisonment for a term of years at hard labor, 
is an “infamous crime;”’ and in each case distinction 
is recognized between such crimes and minor offenses 
punishable by sentences to a jail or house of correc- 
tion. The statute of the State of Rhode Island (Pub. 
Stat. R. 1., ch. 248, § 36) is: ‘* Unless otherwise pro- 
vided, every person sentenced to imprisonment for a 
term of one year or more shall be imprisoned in the 
State prison, and there kept at hard labor; and every 
person sentenced fora less term than one year shall 
be imprisoned in the county jail in the county where 
he shall have been convicted, or ia the State work- 
house and house of correction,unless sentenced by the 
Supreme Court or Court of Common Pleas to be im- 
prisoned in the jail in some other county.’’ What- 
ever difference of opinion may exist as to the infamy 
of the former, we know of none in regard to the latter 
class of offenses. The power of police and justices’ 
courts to impose sentences of imprisonment in penal 
institutions, upon complaints, for petty crimes and 
misdemeanors, saving, of course, a right of trial by 
jury on appeal, seems to have become established by 
common consent. The administration of criminal 
iaw would be cumbersome indeed if every offense pun- 
ishable by imprisonment could only be prosecuted 
upon indictment. In some cases it might be very op- 
pressive; for a person unable to give bail might be 
obliged to suffer confinement,awaiting the action of the 
grand jury, for a longer time than the term of his sen- 
tence would be; for example, in a case iike this one, 
where the sentence would only be imprisonment forten 
days. In U.S. v. Maxwell, 3 Dill. 275, upon an infor- 
mation charging violations of the revenue laws, the 
defendant's motion in arrest of judgment upon the 
same ground that is urged in this case was overruled. 
Judge Dillon said: ‘“‘The words ‘infamous crime’ 
have a fixed and.settled meaning. In a legal sense, 
they are descriptive of an offense that subjects a person 
to infamous punishment, or prevents his being a wit- 
ness. The fact that an offense may be or must be pun- 
ished by imprisonment in the penitentiary does not 
necessarily make it in law ‘infamous.’"’ R. I. Sup. 
Ct., May 5, 1887. State v. Nolan, Opinion by Stin- 
ess, J. 


TRIAL—EXCLUSION OF SPECTATORS — MORAL 
INSANITY.—(1) During the progress of a trial for an as- 
sault with intent to commit murder, the court made 
an order directing that the lobby outside of the court- 
room should be cleaved of spectators, and that no per- 
son, except officers of the court, reporters of the pub- 
lic press, friends of the defendant, and persons neces- 
sary for her to have on said trial, should be allowed to 
remain, but no order was made requiring the doors 
to be closed, and the friends of defendant and re- 








porters were permitted tocome and go at will. The or- 
der of the court was made on behalf of the defendant 
as wellas to preserve order, because the attendance 
and conduct of a large crowd in the court-room tended 
to exe*te the defendant. Held, that defendant's right 
to a public trial was not violated. (2) Moral insanity, 
as distinguished from mental Gerangement, is no ex- 
cuse for crime. The court below said: “In our courts 
of law there is no such doctrine established or recog- 
nized as moral insanity, distinguished from mental 
derangement, as an excuse for crime, and as an ex- 
emption from punishment therefor. There is no such 
type of insanity recognized in our courts, as for in- 
stance, thata person may steal your property, burn 
your dwelling, murder or attempt to murder you, and 
know at the time that the deed is a criminal act, and 
wrong in itself, and deserves punishment, having the 
ability to correctly reason on the subject, and yet be 
held guiltless and not punishable on the ground solely 
of a perversion of the moral senses.’’ It may be true, 
as claimed by appellant’s counsel, that the weight of 
authority in this country is against the doctrine here 
enunciated.* The authorities cited by him support 
his contention that ‘ moral insanity is now as well un- 
derstuvod by medico-jurists, and almost as well estab- 
lished by judicial recognition, as the intellectual 
form.” Butit is not an open question in this State. 
The instruction quoted is within the test of insanity 
as given by this court in former decisions, and we ad- 
here to the rule of decision with confidence in the 
correctness of the principle established. If the de- 
fendant had sufficient mental capacity to appreciate 
the nature of her act; if she knew and understood 
that she was violating the rights of another by an act 
which was in itself wrong, and which was prohibited 
by the law, and the commission of which would entail 
punishment upon herself; if she had the capacity thus 
to appreciate the character and comprehend the con- 
sequences of her act, she is responsible to the law for 
the act thus committed, and must be judged accord- 
ingly, regardless of any perversion of the moral senses 
however great; for if great moral depravity should be 
taken as a test of insanity, then the highest degree or 
enormity of crime would, by virtue of its own atroc- 
ity, furnish the best evidence of insanity on behalf of 
the one who committed the act. Cal. Sup. Ct., Aug 
25, 1887. People v. Kerrigan. Opinion by Paterson, J. 

INJUNCTION —IRREPARABLE INJURY.— Where the 
proprietor and editor of a newspaper has, under con- 
tract with his copartner, the absolute right to have 
full editorial control and to dictate its policy and for- 
mulate its utterances upon ary and all topics and sub- 
jects, without hindrance or interference from his part- 
ner or any other source, the deprivation and denial of 
such rights by the acts of his copartner constitute an 
injury, for which pecuniary damages would be inade- 
quate compensation, and therefore, in the sense of the 
law, irreparable. It is difficult to lay down any pre- 
cise rule as to what gives to an injury the quality of 
being irreparable; but the general principle is thatan 
injury, the damage from which is merely in the nature 
of pecuniary loss, and can be exactly and fully re- 
paired by compensation in money, isa reparable in- 
jury, for whicb a bond of sufficient amount and prop- 
erly secured may afford an adequate indemnity. But 
as we have heretofore said: ‘‘ There are many injuries 
which in the very nature of things cannot be repaired 
by any money consideration. Such, for instance, as 
result from acts which outrage the feelings and wound 
the sensibilities, or deprive us of objects of affection, 
or of things perhaps trivial in themse'ves, but of ines- 
timable value by reason solely of bein z associated with 
some precious memory or touching incident of our 
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lives; or it may be that the maintenance of the writ 
is required to preserve to us our homes, and to estab- 
lish us in @ state or condition, which lost for the mo- 
ment, can never be recovered, nor the loss attoned for 
by money. In this class of cases the injunction 
should be maintained. because the injury from its dis- 
solution would be irreparable.”’ Crescent City v. Po- 
lice Jury, 32 La. Ann. 1194. The foregoing is quoted, 
not as an exhaustive, but as an illustrative, statement 
of the kind of injuries which are considered irrepara- 
ble. Thus it was held that an injunction restraining 
the destruction of forest trees upon land claimed by 
the plaintiff to belong to him, involves an irreparable 
injury, and could not be dissolved on bond. De La 
Croix v. Villere, 11 La. Ann. 39. So it was held that 
an injunction to restrain the sale of a plantation, which 
sale would involve its transfer and loss to the claim- 
ant, cannot be dissolved on bond, because while the 
bond might indemnify for the value of the plantation, 
it could not restore the plantation itself. White v. 
Cazenave, 14 La. Ann. 57; Marion v. Johnson, 22 id. 
512; Boedicker v. East, 24 id. 154. Injunctions to re- 
strain emptying of anuisance boat in a river, pollut- 
ing plaintiff's water-supply, and constituting a nuis- 
ance, was held not dissoluble on bond. Water Works 
Co, v. Oser, 36 La. Ann. 918. Where members of a 
Masonic fraternity enjoined their fellow members 
from excluding them from the enjoyment of the com- 
mon property, and depriving them of the intellectual 
and moral enjoyment of participating in Masonic 
meetings and rites, the court said: ‘‘ It would be diffi- 
cult to estimate in dollars and cents the damage the 
plaintiffs may sustain by being deprived of their sup- 
posed privileges as members of the corporation. A 
compensation, even in damages, could not therefore 
be readily awarded plaintiffs. If the plaintiffs have 
any right at all, they are entitled to maintain their 
injunctions until they can be heard contradictorily 
with their opponents; *’ and the order dissolving on 
bond was reversed. Knabev. Fernot, 14 La. Ann. 847. 
if we could treat a public newspaper as a purely mer- 
cantile enterprise, and the vocation of an editor as 
merely mercenary, perhaps we might maintain the 
contention of respondent, and treat the injury to re- 
lator as a simple question of profit and loss, to be ad- 
justed by pecuniary compensation. But surely newspa- 
pers have some objects and purposes higher than mere 
money making. As operated in modern times, they 
are something more than mere advertising mediums, 
or even purveyors of news. They are organs of public 
opinion, and instructors of the people; advocates of 
certain fixed policies and principles, the promotion of 
which must gratify the intellectual and moral desires 
of their proprietors, evenif they do not in all cases 
advance their pecuniary interests. We might well 
conceive that though offered the amplest pecuniary 
inducements to advocate principles or causes which 
they disbelieved, or to abstain from advocating those 
which they approved, worthy journalists would reject 
such propositions with the scorn which they would 
deserve. Wemustapply the same rule to the editor 
ofa newspaper. He too must be treated as a man 
who has principles and convictions; a sense of public 
duty; a devotion to the interests of his people as he 
understands them; and we must assume, that in exe- 
cuting the functions of his high calling, he sets a value 
upon the advancement of such objects far above and 
beyond any mere pecuniary reward. When in viola- 
tion of his clear legal rights his mouth is muzzled,and 
he is deprived of his power to advocate his principles 
and convictions in the exercise of his vocation, we are 
bound to hold that he suffers an injury not suscepti- 
ble of being measured by a mere money standard, and 
therefore in the sense of the law irreparable. La. 


Sup. Ct., July 9, 1887. Puckette v. Hicks. Opinion by 
Fenner, J. 

WHARFAGE—RIGHT TO CHARGE—LIEN—WAIVER— 
customM.—(1) A person owning improved wharves, 
which he maintains at his own cost for the benefit of 
those engaged in commerce upon the public navigable 
waters of the United States, may charge and collect 
from parties using his wharves such reasonable fees as 
will fairly remunerate him for the use of his proprty. 
(2) A contract, express or implied, for wharfage fur- 
nished a foreign vessel, is a’maritime contract, and 
the proprietor of the wharf has a maritime lien on the 
vessel for his wharfage fees. (3) While the proprietor 
of a wharf may waive his lien on the vessel for wharf- 
age fees, either expressly or impliedly, by failing to 
enforce it for an unreasonable length of time, no usage 
or custom can displace it or prevail when in conflict 
with the law which gives it. The respondent could 
make no use of libellant’s wharf without incurring 
liability to pay for it. That he did make use of it is 
admitted in the answer. But he says there was a usage 
aud custom among the wharf-owners in Mobile not to 
charge outward-bound vessels, taking outward-bound 
cargo, any dockage or wharfage fee for lying at their 
wharves while receiving such cargo at the wharf, and 
that he used said wharf under such usage and custom. 
A custom for profit to be taken in another's property 
isbad. A right to pile or keep lumber on another's 
wharf is a profit therein, andacustom so to use the 
wharf cannot be sustained. See Littlefield v. Maxwell, 
50 Am. Dec. 653. A contract, expressed or implied, for 
wharfage fora foreign vessel (admitted to be the case 
here) is a maritime contract, and the proprietor of the 
wharf has a maritime lien on the vessel for his wharf- 
age fees. Ex parte Easton, 95 U. 8. 68. Any usage or 
custom in conflict with plain, well-established rules of 
law can have no validity. East Tennessee V. & G. R. 
y. Johnston, 75 Ala. 604; Montgomery & E. Ry. Co. v. 
Kolb, 73 id. 401; Barlow v. Lambert, 28 id. 704; Cox 
v. O'Riley, 58 Am. Dec. 635. It seems to me that the 
usage or custom invoked by the respondent in this 
case contravenes the well-established principles of 
law to which I have alluded, and if allowed to prevail, 
would displace those principles, and allow respondent 
to make use of libellant’s wharf without incurring lia- 
bility to pay for it, and would destroy the lien on the 
vessel given by law as security for the wharfage dues. 
Evidence of usage or custom in such cases will not be 
admitted. See authorities svpra. While the proprie- 
tor of a wharf may waive his lien on the vessel for 
wharfage fees, either expressly or impliedly, by failing 
to enforce it for an unreasonable iength of time, no 
usage or custom can displace it or prevail in conflict 
with the law which gives it. In the case of Croucher 
y. Wilder, 98 Mass. 522, cited by the proctors for re- 
spondent, the usage or custom set up did not contra- 
vene any general principle of law, and it was not in- 
voked against any rule of law, but it was claimed 
that it should prevail against and_ should 
control a special rule establisbed by a wharfin- 
ger as to the mode of discharging cargoes at 
his particular wharf. The court in effect held that 
the usual or customary mode of discharging cargoes 
at similar wharves in the same port should prevail over 
any rule of the wharfinger of the particular wharf 
which had not in due time been brought to the knowl- 
edge of the vessel, or of the stevedore who had con- 
tracted to unload the vessel. I think there 1s a wide 
distinction between the Massachusetts case and the 
case at bar. Inone acustom is set up to displace a 
private rule for the government of a wharf made by 
the proprietor thereof; in the other a custom is In- 
voked to contravene and displace well-established 
rules of law. In the latter case the custom, if it ex- 
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ists, has, in my opinion, no validity. U.S. Dist. Ct.. 
S. D. Ala., April 15, 1887. The Dora Mathews. Opin- 


ion by Toulmin, J. 
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REMARKS OF CHIEF JUSTICE WAITE. 


In ResPonsE TO THE ToOAsT, “ THE SUPREME COURT 
OF THE UNITED STATES,” AT THE BREAKFAST 
GIVEN BY THE BAR OF PHILADELPHIA TO THE 
JUSTICES OF THAT COURT, IN THE ACAD- 

EMY OF MusICc, PHILADELPHIA, ON 
THE FIFTEENTH OF SEPTEMBER, 1887. 

\ R. PRESIDENT: I cannot think that this is either 

an improper time or an improper place to speak 
of what has got to bea very important matter in its 
effect upon the administration of justice by the govern- 
ment of the United States and upon the usefulness and 
efficiency of the Supreme Court. The Constitution 
has limited the judicial power of the United States to 
cases arising under the Constitution and laws of the 
United States and treaties made under their authority ; 
cases affecting ambassadors, other public ministers, 
and consuls; cases of admiralty and maritime juris- 
diction; controversies in which the United States 
shall be a party; controversies between two or more 
States; between a State and citizens of another State; 
between citizens of different States; between citizens 
of the same State claiming land under grants of dif- 
ferent States; and between a State, or the citizens 
thereof, and foreign States, citizens and subjects. 
This power is also vested by the Constitution in one 
Supreme Court, and in such inferior courts as Con- 
gress may from time to time ordain and establish. I 
beg you to note this language: One Supreme Court 
and such inferior courts as Congress may from time to 
time ordain and establish. Nota Supreme Court or 
Supreme Courts, but one—and only one. This one 
Supreme Court, Congress canrot abolish, neither can 
it create another. Upon this the Constitution has no 
doubtful meaning. There must be one, and but one. 
Certainly such a provision, in such pointed language, 
carries with it the strongest implication that when 
this court acts it must act as an entirety, and that its 
judgments of a court sitting judicially as one court, 
and not as several courts. 

The Constitution, in conferring judicial power on 
the United States, has also charged Congress with the 
corresponding duty of providing all such inferior 
courts as may be necessary for carrying that power 
into practical effect. As to the Supreme Court, the 
Constitution provides that in all cases affecting embas- 
sadors, other public ministers and consuls, and those 
in which a State shall be a party, it shall have original 
jurisdiction, and in all others within the judicial 
power appellate jurisdiction, both as to law and fact, 
with such exceptions and under such regulations as 
Congress shall make. The original jurisdiction is thus 
fixed by the Constitution, and it cannot be taken 
away by Congress, but the appellate jurisdiction is 
subject entirely to congressional control. It may be 
more or it may be less, as the ever-changing circum- 
stances of a great and growing country shall require. 
If at any time too large to admit of a prompt and 
satisfactory dispatch of business, it may be reduced, 
and a part transferred to an inferior court with ample 
powers in that behalf. Of this there can be no doubt, 
and the grant of power to Congress to ordain and 
establish inferior courts from time to time implies 
that such courts are to be provided whenever and as 
often as the necessities of the country shall require. 

The law which fixes at this time the appellate juris- 
diction of the Supreme Court was enacted substan- 
tially in its present form at the first session of Con- 
gress, nearly one hundred years ago. With few excep- 





tions, and these for all practical purposes unimpor. 
tant to the point I wish to make, the jurisdiction re. 
mains to-day as it was at first, and consequently, with 
a population in the United States approaching 
60,000,000 and a territory embracing nearly 3,000,009 
square miles, the Supreme Court has appellate juris. 
diction in allof the classes of cases it had when the 
population was less than 4,000,000 and the territory 
but little more than 800,000 square miles. Under such 
circumstances it is not to be wondered at that the 
annual appeal docket of that court has increased from 
100 cases, or perhaps alittle more, a half a century ago, 
to nearly 1,400, and that its business is now more than 
three years and a half behind; that isto say, that cases 
entered now, when the term of 1887 is about to begin, 
are not likely to be reached in their regular order for 
hearing until late in the term of 1890. 

In the face of such facts it cannot admit of a doubt 
that something should be done, and that at once, for 
relief against this oppressive wrong. In the past this 
has been spoken of us relief for the Supreme Court, 
but that isa most deceptive misnomer. No matter 
what changes are made in its jurisdiction, within any 
reasonable or probable limits, there will always be 
business enough forthat court to do to keepit dili- 
gently at work to the full extent of its physical 
capacity. The difficulty will be not in keeping it fully 
employed, but in reducing its docket to such an extent 
that it may dispose of the work it is required to do 
with reasonable promptness and due deliberation. 
What is needed is relief for the people against the 
ruinous consequences of the tedious and oppressive 
delays, which as the law now stands, are necessarily 
attendant on the final disposition of very many of the 
suits in the courts of the United States because of the 
overcrowded and constantly increasing docket of the 
Supreme Court. It isthe people that need relief, not 
the court, and the sooner this is felt by those on whom 
the responsibility rests of adapting the courts of the 
country to its judicial necessities, the sooner will that 
work be done. It is not for me to say what this relief 
shall be, neither is this the time to consider it. My 
presentend will be accomplished if the attention of 
the public is called tothe subject and its importance 
urged in some appropriate way on Congress. What is 
required is a reduction of the present appellate juris- 
diction of the Supreme Court, and if this is insisted 
upon it will be easy to find very many classes of cases 
which need not necessarily be taken to that court for 
final determination, and which can be disposed of with 
much less expense and quite as satisfactorily by some 
proper inferior court having the necessary jurisdiction 
for that purpose, and having sufficient character and 
dignity to meet the requirements of litigants. Sucha 
court will not be the Supreme Court, but it will be the 
highest court of the United States which can under 
the Constitution, be afforded for the hearing and 
determination of such causes. I ask the Bar of Phila- 
delphia to do what it can in this behalf and thus help 
to make the Supreme Court what its name implies, a 
powerful auxiliary in the administration of justice, 
and not what unfortunately withits present jurisdic- 
tion it now is, to too great an extent, an obstacle stand- 
ing in the way of a speedy disposition of appealed cases. 
It is worthy of, and certainly was intended for better 


things. 
PT RT 


THE SHARP CASE. 
HE preamble to the amendments of the Constitu- 
tion of the United States recites that — 
‘* The conventions of a number of the States having 
at the time of their adopting the Constitution, expres- 
sed a desire, in order to prevent misconstruction or 
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abuse of its powers, that further declaratory and re- 
strictive clauses should be added, and as extending 
the ground of public confidence in the government 
will best insure the beneficent ends of its institutions: 

Resolved, By the Senate and House of Representa- 
tives of the United States of America, in Congress as- 
sembled, two-thirds of both houses concurring, that 
the following articles be proposed to the Legislatures 
of the several States, as amendments to the Constitu- 
tion of the United States.”’ 

Among those amendments was one (art. 6) guarantee- 
ing to all persons accused of crime a speedy, fair and 
impartial trial and the right to counsel. 

The sume rights are guaranteed to citizens of this 
State by its Constitution. Art. 1, §§ 1, 2,5 and 6. 

The ramifications of the gamblers of Wall street, and 
of those who are constantly seeking valuable franchises 
in New York city are multitudinous, mysterious and 
far reaching; they pervade the street, the shop, the 
office and even the church. When one of these men 
becomes wealthy enough to do so, he usually secures 
control of some powerful metropolitan newspaper, 
places some reliable friend in a position to control its 
market and editorial articles, and thus, under the 
powerful ** we,’’ manufactures, moulds and crystalizes, 
toagreatextent, public sentiment and opinion. By 
the vicissitudes of the ramifications of which we have 
spoken, Jacob Sharp secured the valuable franchise of 
running horse cars through Broadway. This if ql- 
lowed to continue, practically thwarted a multitude of 
elevated, subway, and other similar schemes. With 
one accord the cry of ‘“‘ fraud, bribery and corruption ” 
arose from the pack. The services were secured of the 
inspector of police, who in his ‘‘ Professional Crimi- 
nals of America’’ had presumably told the world all 
the facts he knew, but who had recently entered into 
a copartnership with the “son of his father” in the 
manufacture, to order, for shekels, of a stock of fiction 
ina shop which is manufacturing thearticleat aspeed 
only equalled by the highest grade of machinery. The 
vanity ofservant girls, the mendacity of the worst 
classes, the fear of being hounded and convicted, easily 
secured a plentiful crop of the desired article, conced- 
edly of a suspicious character, but sufficient to obtain 
a conviction of the man who stood in the way of other 
schemes. 

This may be said not to be a fair statement of the 
facts, but it is one credited by a large portion of the 
people. They see those, or the friends of those, who 
were actively engaged in securing the conviction, even 
while its correctness is being legitimately, and in the 
usual course, tested, scrambling in the excitement 
they themselves have largely created, the chief to se- 
cure an election to a higher and more important office 
and the assistant to succeed his chief. The press tell 
us what ‘public sentiment” demands and will insist 
upon. Are they quite sure it is public sentiment? Are 
they quite sure it is not a sentiment of their own 
creation, which is indulged in largely by those person- 
ally interested in fostering such sentiments? Is it 
necessary or is it advisable, in order that they may 
gain coveted honors, to vilify those who are offi- 
cially compelled to discharge the duty of affording to 
the accused the usual and customary rights guaranteed 
by the Federal and the State Constitutions to all, and 
not simply to such as “ public sentiment ’’ may allow 
them to? To secure these rights, the Code of Criminal 
Procedure has provided (section 528),foran appeal to the 
Court of Appeals, and in cases of felony not capital. for 
a stay of enforcing the judgment below on a certificate 
“of a judge of the Court of Appeals or of the Supreme 
Court, that in his opinion there is reasonable doubt 
whether the judgment should stand.’ That (section 
529) ‘‘ this certificate cannot however be granted upon 
an appeal upon a conviction of felony, until such 








notice as the judge may prescribe has been given to 
the district attorney of the county where the convic- 
tion was had of the application for the certificate. But 
the judge may stay the execution of the judgment in 
the meantime.” 

The right to apply for such a stay is granted to all, 
not even excepting those to whom ‘public senti- 
ment’’ might deny it. Jacob Sharp had a right to 
apply for it. He has a right to apply for it 
to the chief judge of the Court of Appeals, who 
was removed from the local * public sentiment”’ 
of the city of New York. Indeed if the chief judge be 
present, professional courtesy requires that the ap- 
plication should be made to him as the ranking mem- 
ber of that court. He granted not a stay but the very 
order the statute said he should, for notice to and a 
hearing of the district attorney as to whether there 
should be a stay, and until that hearing a temporary 
stay. Ifastay should be granted it would do nothing 
more than for a short time prevent the removal of a 
concededly sick old man, from one prison to another. 
Criminal cases may be noticed, by an eight days’ 
notice, for any day the court is in session. The court 
is to be so almost constantly until next July. That 
Sharp is old, feeble, sickand tottering on the edge of 
the grave everybody concedes. The only thing the 
doctors differ about is whether the removal would kill 
or make him worse than he is. Those who know how 
unerringly certain and accurate the best medical ex- 
perts are in their conclusions may believe that those 
who said his condition would not be aggravated by a 
removal are correct, and yet have humanity enough to 
deprecate the inevitable agony and suffering of remov- 
ing so sick a man, and if the judment below be rever- 
sed, of returning him, when it is certain the ques- 
tion of whether he should be compelled to suffer that 
agony can be determined ina few weeks. It is said 
that such an order has not often been granted. It is 
enough that the statute of the State guarantees it to 
every person convicted and makes it the duty of the 
judge to whom application for one may be made, to 
fairly and judicially consider and pass upon the ap. 
plication. In thecase of Jones (78 N. Y. 45) the writ 
granted and upheld had not been applied forin this 
State within twenty years, yet the eminent and 
noble Chief Judge Church (page 50) considered the 
fact asof not the slightest consequence and of no 
weight, and the Supreme Court were of the same 
opinion. 

It is related of some animals that when one of their 
number is wounded or disabled so as to be unable to 
protect himself, the whole pack fall upon, destroy and 
devour him, but we have never heard that it redounded 
to the credit of mankind to follow the example. 

It is said, Sharp is guilty. He has been found so, but 
whether legally or not is the very question of deter- 
mination. He denies his guilt, and as he has a right 
todo, appeals to the courts for the rights guaranteed 
tohimin common with every other citizen of the 
State. It isundoubtedly true that *‘ public sentiment ” 
has convicted him, but thatis not the tribunal which 
has been given the right to do so, and he insists upon 
his right to be heard by that established by the Con- 
stitution and the laws. Were ‘‘ public sentiment ”’ able 
to-inufallibly fathom motives and conduct, weigh testi- 
mony and decide intricate questions of law, perhaps 
no appeal ought to be allowed from its determination. 
Untilit is, citizens and the public must appeal to the 
constitued courts of justsce to determine the guilt or 
innocence of those charged with crimes. Meanwhile, 
is it not better to exercise common charity and pre- 
sume that while they are moving in the ordinary 
channels and according to the prescribed forms, they 
are doing so in the discharge of the duties cast upon 
them ? 
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Are not courts worthless unless they faithfully carry 
out the laws and throw around those against whom 
“public sentiment’ has created an excitement, the 
constitutional and legal safeguards? Such a case 
brought out the independence, talents and manliness 
of Erskine (Dean of St. Asaph’s Trial) and paved the 
way for his becoming lord chancellor of England; 
another instance led Wedderburn to throw his gown 
upon the barof the Scottish court with the defiance, 
“My lords, I neither retract nor apologize, but will 
save you the trouble of deprivation; there is my gown 
and I never wear it more, virtute me involvo;” drove 
him to England, where the same spirit raised him to 
the same high office. The world in the end remits 
cowards to their merited position, admires a fearless 
and faithful discharge of duty, and rewards those who 
so discharge whatever official duty imposes.— Albany 


Times. 
—_—__¢—_ 


NEW BOOKS AND NEW EDITIONS. 


ABBoTT’s NEw YorK DIGEST. 

Table of Cases Criticised, presenting decisions of the State of 
New York which have been affirmed, reversed or modi- 
fled inerror or on appeal, or examined and explained, 
limited, questioned, overruled, or approved and followed 
in later decisions of American and English courts, or by 
commentators and text-writers, from the earliest period to 
January 1, 1887. Edited by Austin Abbott. New York: 
Diossy & Co., 1887. Pp. 872, 161. 

Mr. Abbott, who seems to have the eyes of Argus 
and the arms of Briareus, has here afforded another 
proof of his unexampled industry and his discrimin- 
ating intelligence. A careful reading of the title-page 
will givea correct idea of the scope of the work, and 
the promise there made has been fully carried out. 
The work is an excellent guide to the most valuable 
pieces of judicial criticism, and is a masterpiece of the 
art of selection. Mr. Abbott knows perfectly what to 
leave out as well as what to put in, and the former art 
is not the less difficult. The last 161 pages are devoted 
to a “‘supplementary table,”’ giving references to the 
editor’s annuals and to the very latest citations and 
criticisms. The volume is indispensable to a well- 
equipped lawyer of this State. Weare a little curious 
to kuow whatan “insulated telegram ”’ is (p. 57). 


HAVILAND’S TABLE OF CASES. 


A Table of Cases affirmed, reversed, modified, overruled or 
otherwise criticised and cited in all of the Reports of the 
State of New York, from 1880 to 1887, showing the exact 
disposition of each case cited. and its value as an author- 
ity, together with the point of law or subject of each crit- 
icism or citation. By E. W. Haviland. In two volumes. 
Rochester, N. Y.: Williamson & Higbie. Pp. 1219. 

This isa supplement to Wait’s and Connolly’s Ta- 
bles, and seems thoroughly executed. AIl these tables 
are of great practical convenience. The present goes 
over 124 volumes. The volume is printed in a very 
spacious and handsome style. 


BROWNE ON ASSESSMENT AND TAXATION. 


The Law of Assessment and Taxation, including assessments 
forming the basis of genera) taxation and assessments by 
municipal corporations for street and local improve- 
ments. By William W. Browne. Rochester, N. Y.: Wil- 
liamson & Higbie, 1887. Pp. xx, 629. 


This is a local work. The body of the text consists 
solely in decisions of the Court of Appeals, and the 
decisions of the other courts of this State and a few 
of those of other States are given in notes with catch- 





words indicating the subject. There isa table of Seg. 
sion Laws cited, and a copious geueral index. 


—_——_»__— 
COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tuesday, 
Oct. 11, 1887: 

Judgment affirmed with costs—Caroline C. Piper, 
appellant, v. John L. Hoard, respondent, in No. 206. 
—Judgment affirmed with costs and with leave to 
the defendant to apply to the Supreme Court for leaye 
to withdraw the demurrer and interpose an answer— 
Caroline C. Piper, respondent, v. John L. Hoard, ap- 
pellant, in No. 209. Judgment reversed, new trial 
granted, costs to abide eveut—George W. Keller and 
others, respondents, v. De Witt C. Paine, appellaut.—— 
Judgmeut affirmed with costs. This settles an action 
brought to reopen a celebrated divorce action—Adella 
A. States, appellant, v. Charles T. Cromwell, respond- 
ent.—Judgment ofthe General Term as far as ap- 
pealed from reversed and that of Special Term affirmed 
with costs—John Hollingshead, respondent, v. Wm. 
Woodward, Jr., appellant..—Judgment affirmed with 
costs—Kenneth F. MacLennon, respondent, v. Long 
Island Railroad Company, appellant. Order af- 
firmed with costs—In re Judicial Settlement of Ac- 
counts of Kendrick,administrator.—Order of General 
Term reversed and judgment entered at Special Term 
affirmed with costs—Betty Shoenerand others, appel- 
lants, v. Max J. Lisseaur and another, respondents, 

Order affirmed, and judgment absolute ordered 
against the plaintiff in the stipulation with costs— 
George H. Bartholomew, appellant, v. Mercantile 
Marine Insurance Company, respondent.— Judgment 
affirmed with costs—Edmund Richardson, appellant, 
v. Henry R. Jackson and others, respoudent. Judg- 
ment affirmed with costs—The Merchants’ 8. S. Com- 
pany, respondent, v. The Commercial Mutual Insur- 
ance Company, appellant.— Judgment affirmed, on 
opinions of Special and General Terms, with costs— 
Sarah E. Baucus, appellant, v. James Barr and others, 
respondents.——Order of General Term reversed and 
that of Special Term affirmed with costs—Marianna 
Clark, respondent, v. Alfred Mosher, administrator, 
ete., appellant.——Judgment affirmed with costs, but 
with leave to the defendant upon payment of costs to 
withdraw his demurrer and serve an answer within 
twenty days from the entry of judgment—Eliza M. 
Sloan, respondent, v. C. Amory Stevens, appellant.—— 
Judgment reversed in both courts, order of Special 
Term overruling the demurrer reversed and judgment 
ordered for the defendant, dismissing the complaint 
with costs—Robert L. Day and others, respondents, v. 
Ogdensburg and Lake Champlain Railroad Company, 
appellant.——Order of General Term reversed and 
judgment of trial court affirmed with costs—Albert 
Day, respondent, v. Town of New Lots, appellant. 
Judgment affirmed with costs—Seba Jane Gedney, 
appellant, v. Daniel Rogers, respondent. Judgment 
reversed, new trial granted, costs to abide event— 
Remmar Staat, respondent, v. Grand Street and New- 
town Railroad Company, appellant.——Motion forre- 
argument denied—Seymour v. McKendry.—Motion 
for affirmance under the code denied without costs— 
Moritz Bauer, respondent, v. Benjamin P. Willis, 
appellant.——Motion to open default granted and the 
ex parte order of this court vacated on payment. of $10 
costs and disbursements consequent thereon, with 
liberty to apply to the Supreme Court to vacate its 
judgment entered upon such order—In re Probate of 
Will of Henry P. Eysamon.—Motion for stays in 
botb cases granted upon the giving by the plaintiff of 
a stipulation mentioned in the moving papers—Charles 
F. Hink and another, appellants, v. Morris Rendskopf 
and others, respondents. 
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CURRENT TOPICS. 


N another column we print a very moderate arti- 
the case of the anarchists, from The 
Open Court. It is probably written by a lawyer, 
and is well and discreetly written. One of his 
criticisms is directed against a remark, not uncom- 
mon in judicial opinions, that some other points of 
minor importance have been considered, but are not 
regarded as well taken. In this particular case it 
would perhaps have been wiser to note these points 
and state the rulings upon them. But this is no 
reason for a pardon or a commutation. As to the 
refusal of separate trials, we suppose that at com- 
mon law, although the government may sever, the 
defense may not. The court of review say so, and 
we have no doubt they are right. We do not at 
all agree with the critic’s closing sentence. We 
believe that ‘the highest justice and the best in- 
terests of society would be promoted by” hanging 
them. It is the best use to make of such assassins 
and dastards. The writer also speaks of the brevity 
of the opinion. The opinion covers, with the state- 
ment of facts, two hundred pages of the North- 
Eastern Reporter, and in the official report will 
probably occupy one hundred more, 


cle on 


The New York Daily Register has a very sensible 
and timely article on ‘* hazing” in colleges, entitled 
“Above the Law.” The Jegister very pertinently 
inquires whether young ruffians in college may com- 
mit assaults and batteries with impunity, and ob- 
serves, ‘‘ most of our colleges‘are deemed, both by 
faculty and students, as favored domains in which 
the law of the land has no application.” The fac- 
ulties are apt to shelter themselves under the plea 
that they cannot find out the guilty persons, as the 
others ‘‘ won’t tell,” but the real reason probably is 
in some cases that they do not want to lose patron- 
age. A sojourn for many autumns ina college town 
has convinced us that these young rowdies should 
be summarily expelled as unfit for the society of stu- 
dious young gentlemen, and as genteel loafers who 
care nothing for college life except to have a good 
time and squander the moneys of their blind and 
doting parents. Once in a while these fellows 
catch a Tartar, like that stalwart Amherst student 
who resented an attack on his privacy and person, 
and ‘‘cleared the deck,” so to speak, at the mouth 
of arevolver. Of course the hazers cut his acquaint- 
ance, but that was no misfortune. We have always 
been curious to know why the public authorities 
did not deal with those young wretches who killed 
an unoffending and unresisting student in initiation 
at Cornell a few years ago? Was it parental or fac- 
ulty influence? Hazing can be put down in col- 
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leges just as well as at West Point. Let the fac- 
ulty institute legal proceedings on the criminal side 
of the court, and we should hear no more of them. 
Have the whole class examined under oath if nec- 
essary. A very effective way of doing it has been 
suggested at Williams College, by denying to the 
offending class the privilege of entering the base- 
ball and foot-ball leagues. We are in favor of a 
moderate amount of heathful sport and exercise at 
college ~- gymnastics, base-ball and tennis — the 
dangerous, vulgar, and uninteresting free-fight called 
foot-ball, never. 

The New York City Bar Association, by a vote 
of fifty-four to fifty-one, have refused to censure 
the newspapers for their abuse of the chief judge 
of the State and Judge Potter on account of their 
stays in the Sharp case. We are not surprised at 
the result, but we are surprised to learn that there 
are fifty-one lawyers in the city who are not afraid 
of the General Term and the newspapers, which 
are potent to promote or detract from professional 
success. To do the judges justice, we must say 
that we do not believe that they would do any law- 
yer an ill turn because he did not subscribe to their 
views of the law laid down by them in the Sharp 
case, or was in favor of affording the prisoner the 
review and stay provided by law in all cases. But 
there may be, and we think there is a feeling 
among clients and lawyers, that lawyers stand bet- 
ter with the courts if they do not antagonize them, 
even indirectly. Such was the feeling, undoubt- 
edly, among the lawyers who paid the fines im- 
posed on them in the Tweed case by a tyrannical 
and arrogant judge, who construed a respectful re- 
quest into a contempt, to soothe his wounded van- 
ity and pose before the people for a martyr in their 
cause. The newspapers however have no scruples 
whatever in such matters, and will write a lawyer 
up or down, according as he pays them court or 
ignores them, agrees with them or disagrees. When 
the history of these boodle cases comes to be writ- 
ten, say twenty years hence, the lawyers of that 
time will be surprised at this strange exhibition of 
trial by newspaper, and at the paucity of evidence 
upon which convictions were granted in answer to 
popular clamor. 


Is it possible that they do not have stenographers 
in the Englsh courts? So 1t would seem from 
some remarks of Sir Charles Russell at a dinner of 
the short-hand congress, in which he ‘strongly 
urged the necessity for attaching to every court an 
official short-hand writer.” Sir Charles said, very 
correctly, that such an expedient would greatly 
shorten trials, and he might have added, reproduce 
the evidence with accuracy. It is amusing to read 
the comments of the Solicitors’ Journal on this sug- 
gestion: ‘* While we think there is good reason 
for saying that a shorthand note ought to be taken 
of the proceedings at the triai of an action, we 
should hesitate, without much further consideration, 
to indorse Sir Charles Russell’s proposal for the abo- 
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lition of the necessity for a judge’s taking notes of 
the evidence. And we rather doubt the expediency 
of appointing an official shorthand writer to each 
court. We question whether either Sir Charles Rus- 
sell or his predecessors in the suggestion of official 
shorthand writers quite appreciated the practical 
difficulty which is to be apprehended in case an 
official shorthand writer at a fixed salary is ap- 
pointed. Would such an official be likely to tran- 
scribe with the expedition which is often necessary? 
Would he be likely to furnish a transcript for coun- 
sels’ use next morning? He would have a monop- 
oly, and although he would of course be paid for 
his transcript, there would be no competition to 
keep him up to the mark as regards time.” If the 
Journal man will come over here and pay us a visit 
we will show him how this thing is done, as it has 
for twenty years been done, with perfect success. 
In most courts among us a judge’s minutes are 
never relied on, or even resorted to. 


A new form of ‘‘ shadowing” by detectives has 
been developed on a trial for divorce in Jersey City. 
The detective not only followed the suspected wife 
and her alleged paramour to the ‘* Elysian Fields” 
-but took instan- 
taneous photographs of them in various positions. 


— strange misnomer for them! - 


Doubtless the parties showed a ‘cheerful expres- 
Such parties should walk only by moon- 
light, although we believe in the present state of 
photography that is not altogether safe. 


sion.” 


Mr. Powderly says the lawyers are mainly re- 
sponsible for all the bad laws. He says ours is not 
an honorable profession. That is what Jack Cade 
and Peter the Great said. Mr. Powderly is repre- 
sented as saying, in speaking of that clause of the 
constitution of the order of Knights of Labor, 
which excludes lawyers: ‘‘ Every honorable profes- 
sion finds representation — clergymen, physicians, 
merchants. Lawyers alone are excluded. To ad- 
mit even one is to throw open wide the door to all. 
It should be remembered that all the laws of the 
country are the work of lawyers. These laws have 
mostly been made in the interest of the few — and 
that few the rich. These laws are unjust and op- 
pressive to the many, including the producers of 
the wealth of the country. The Congress of the 
country was made up of lawyers, who legislated 
ably for the interest of themselves and their clients 
— railroads, corporations and syndicates. The peo- 
ple saw their national sovereign properties and 
rights confiscated to private profit, wholesale and 
retail, and were powerless to prevent it. Un- 
checked, the people saw that a few thousand law- 
made and lawless millionaires would soon own the 
republic. National finances were at the control of 
the lawyer, and were loaned to usurers at any price 
they asked. Railroad companies owned the high- 
ways, and paid immense sums to lawyers in our 
Congress to legislate in their interests. Corpora- 
tions owned their lawyers in the same body. When- 








ever natural resources were valuable there was mon- 
opoly ready to grasp it, with its feed lawyers in 
the national Congress. It was, and still remains 
the harvest time of the selfish, the shrewd, and the 
unscrupulous. The Knights of Labor arrayed them- 
selves as the champions of the poor and the op- 
pressed. They ask for the repeal and abrogation 
of the work of successive generations of lawyers, 
How inconsistent, then, to fill their ranks with the 
class against which they must necessarily array 
themselves! Lawyers, in the main, work for fees, 
not principles. How inconsistent, then, the action 
of an organization that would introduce an element 
that is antagonistic to the principles it seeks to 
advance.” truth but much error in this, 
Mr, Powderly however ought to admit those law- 
yers who profess to believe in his and Mr, George's 
levelling notions. 


Some 


In looking over the 70th volume of Iowa Reports 
we find that Judge Beck, while he thinks the Su- 
preme Court of the United States are wrong in 
Illinois v. Wabash, ete., R. Co., on *a point of inter- 
State commerce, does not imitate the Texas Court 
of Appeals and refuse to submit. He says: ‘‘I do 
not concur in any arguments which have been urged 
in the support of the doctrines upon which the de- 
cision is based, and am now of the opinion that in 
the absence of the decision of the Supreme Court 
of the United States, just mentioned, the law ought 
to be settled the other way. But judicial subordi- 


nation will not permit me to hesitate in following 
the decision of that court, the final arbiter of ques- 
tions involving the authority of the States to con- 
trol railroad corporations for the purpose of aiding 
commerce, and protecting it against exactions and 
How- 
ever Iam not so restrained by judicial subordina- 


burdens imposed by these common carriers. 


tion that I may not express regret and disappoint- 
ment that the United States Supreme Court has 
abandoned doctrines and rules which, I think, the 
profession and judiciary of the country generally 
regarded as recognized and settled by prior decis- 
ions of that high tribunal.” The same judge, in 
another case in that volume, thus exclaims upon 
alcohol: ‘*The record discloses the old story, so 
frequently repeated in the proceedings of our courts, 
of crime committed while the criminal is under the 
maddening influence of intoxicating liquors. By 
this crime two families are broken up; the father 
of one being consigned to the tomb, and of the 
other to the penitentiary for life. The county is 
subjected to great expense, and humanity disgraced 
by a patricide. Whence this dreadful crime? From 
the traffic in intoxicating liquors, forbidden alike 
by the laws of God and man.” Amen, brother! 
The divorce case of Vanduzer v. Vanduzer is a pecu- 
liar one. The origin of the trouble was as follows: 
‘* A question arose between plaintiff and defendant 
as to the effect of the former marriage engagement 
between her and Lewis. The question of contro- 
versy between them appears to have been whether 
in consequence of that engagement, to which her 
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father had consented, she was not, under the law 
of God, really the wife of Lewis, and whether they 
were not living together in an unlawful and adul- 
terous relation; and this question, unreasonable 
and foolish as it seems, was for years the subject of 
heated and frequent discussions between them.” 
The husband, in presence of her children, accused 
her of unchastity, and used bodily violence. The 
court denied the divorce on the ground that there 
was no proof of probability that continuance of co- 
habitation would be dangerous to life or health, 
and Judge Rothrock gave the silly woman this 
good advice: ‘‘If the parties will but forget the 
unhappy and foolish difference that led to the sep- 
aration, and repose in each other sumething of the 
trust and confidence which for more than twenty 
years existed between them, and take counsel of 
their own hearts and consciences, instead of with 
those who have sowed their pathway of life thick 
with seeds of dissension and discord, there exists 
no reason why they may not spend their declining 
years in peace and happiness in each other’s society.” 


oe 


NOTES OF CASES. 

- State v. Brooks, Missouri Supreme Court, Sept. 

16, 1887, Sherwood, J., says, quite unneces- 
sarily, ‘‘I continue to dissent.” He continues: 
‘‘Hemmed in by the array of authorities I have 
citea * * my associates abandon their former 
position, change their base, and attempt to take 
refuge,” Later in the opinion he gives the fol- 
lowing on decoys: ‘‘In a former dissenting opinion 
I spoke of the testimony of Dingfelder, the as- 
sumed name of the detective John F. McCullough, 
who testified as to extrajudicial confessions made 
by the defendant while the detective was in jail 
with him. In that opinion I held that the testi- 
mony of the detective should not have gone to the 
jury without a cautionary instruction as to the credi- 
bility to be attached to it, similar to an instruction 
in relation to the testimony of an accomplice; but 
upon more mature reflection, Iam satisfied that I 
should have taken a more advanced position. The 
detective, by a previous arrangement and concert of 
action between the circuit attorney, Clover, the 
assistant circuit attorney, McDonald, and Furlong, 
forged the name of Morris to a check; was arrested 
per agreement on a warrant duly issued; indicted 
for the forgery on testimony which was really false, 
but believed by the witnesses to be true, and cast 
into jail, where he obtained the alleged confession 
from the defendant. I hold now that such confes- 
sion, so obtained by such means, should be alto- 
gether rejected. Such a course on the part of the 
sworn officers of the law cannot be denounced in 
terms too strong. It was a prostitution of the pro- 
cess of the court. It was a corrupting of the very 
fountain head of justice. The pure administration 
of the law and public policy imperatively demand 
that evidence so procured should be spurned with 
infinite loathing whenever offered. - It is true that 


etc. 





the opinion of the majority condemns ‘as gently as 
any sucking dove’ the method of obtaining the al- 
leged confession, but at the same time accepts the 
fruits of the nefarious work. 
in theory, but approval in practice.” 
must be a pleasant party to sit with. 


This is condemnation 
Sherwood, J., 


In Stripling v. State, Georgia Supreme Court, 
Feb. 8, 1887, the name of one Jones was on 
the panel of jurors drawn to try defendant, and 
when ‘his name was called, one Jobson (who 
had not been drawn) answered, and served on the 
jury in the place of Jones. Ina motion for a new 
trial, the defendant and his counsel made affidavits 
that they did not discover the substitute until after 
the trial. J/eld, that a new trial should have been 
granted. The court said: ‘‘ The law attaches im- 
portance to a man’s name; so much importance 


‘indeed that he cannot change it, except by an appli- 


vation to the Superior Court of the county of his 
residence; and not even then, if the change is not 
desired for a proper purpose, as is laid down in sec- 
tion 1787 a and } of the Code. There have been 
cases both in England and in this country closely 
approaching this case, but all distinguishable from 
it in the main fact that the substitution in this case 
was not discovered, because neither the original 
juror, nor the party who had been substituted for 
him, was known to the defendant or his counsel 
until after the verdict was rendered. The case that 
approaches it most nearly is that of Anderson v. 
Green, 46 Ga, 361 (sixth head-note), where this 
court in these words laid down a rule that seems to 
cover the point: ‘That there was a substitute for 
the juror selected by the parties, who answered to 
the name of his principal, is no ground for a new 
trial, it not appearing that both substitute and 
principal were unknown to defendant and his own 
counsel.’ There are a number of other cases which 
resulted variously, all of which are reviewed by 
Chief Justice Gibbs in the case of Dovey v. Hobson, 
6 Taunt. 461, in which he goes back to the time of 
Willes’ Reports, and shows where new trials were 
granted or refused. A new trial was granted in 
this last-named case, but there the mistake as to 
the substitution was discovered and excepted to be- 
fore the trial had ended, and the exception on this 
point was overruled, This, as well as the cases 
cited, seems to admit that if the variance between 
the panel as it originally stood, and as it was in 
fact made up, could have appeared on the face of 
the record, it would have been a good ground to 
arrest the judgment; but it not thus appearing, 
and a new trial being within the discretion of the 
court on a question like this, and it not being 
shown that any injustice was done the party, the 
court refused to interfere. To the length however 
of the case reported in Willes, Chief Justice Gibbs 
in this judgment did not go, and under the 
peculiar facts the court, whose organ he was, 
probably would not have gone. Now it seems 
to us there are various exceptions, propter de- 
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fectum, that might have been made to Jobson, 
if his name had appeared upon this panel, to 
which Jones was not amenable, and of which, if 
this defendant had known him, he might have 
availed himself; for instance, it might have been 
shown that he was a minor, a non-resident of the 
county, that he was of kin to some of the parties 
implicated in this transaction, in short, he might 
have been objected to on any of the various grounds 
laid down by this court in Simmons’ case, 73 Ga. 
609-611. Besides this, he might have shown him 
incompetent, propter affectum, by putting him on 
his voire dire, or by the testimony of other witnesses. 
The practice of allowing such things to go on ina 
court of justice is, to say the least, unseemly. 
Somebody other than the defendant or his counsel 
was evidently to blame. Whether it was called to 
the attention of the judge or not, prior to this 
motion for a new trial, we do not know, nor is it 
material, considering its effect upon the rights of 
the defendant, that it should be known to whom 
the blame is attributable. The sheriff and the 
clerk should have known it; and they should have 
been dealt with for a failure to do their duty in 
this respect, if it appeared that the substitution 
was made by their approval, and if knowing it they 
failed to bring it to the notice of the judge, and to 
obtain his sanction to the change, which should 
have appeared of record. A party might be will- 
ing to be tried by one man, and unwilling to be 
tried by another. Prejudice might exist against 
him, though he was not personally known to the 
juror, originating in information the juror has re- 
ceived of his business or personal relations, and 
from what he has heard of his associations or hab- 
its of life, and which the defendant might have as- 
certained and guarded against, had he been ap- 
prised of the juror’s name and identity. The de- 
fendant swears that Jones, from what he had heard 
of him, was very acceptable to him as a juror, and 
that he thought he was getting him as one of his 
triers, and that he placed reliance on him; whereas 
he got Jobson, who was never drawn or returned 
upon the panel, and who, to say the least, got on it 
surreptitiously.” 
cidiancisilipeamlinies 


CONTRIBUTORY NEGLIGENCE. 


6b |" were infinite for the lawto consider the causes 
of causes and their impulsions one of another; 


therefore it contenteth itself with the immediate 
cause and judgeth of acts by that, without looking to 
any further degree.’’ Bacon’s Maxims, Reg.1. The 
fundamental principle of law underlying the subject 
of negligence is one whose origin cannot be traced to 
uny decided case, and the only evidence of its exis- 
tence is found in its application. But like many other 
fundamental principles about whose abstract justice 
there can be no dispute, it is difficult to express it in 
language which shall include nothing that should be 
omitted and omit nothing that should be included. 
Negligence is a relative term, to be applied to any 
act or omission only as it relates to the accom- 
panying time, place and circumstances; and an exami- 
nation of all the cases witha view of stating what 





facts have been decided, at various times, to constitute 
negligence would answer no useful purpose, and such 
statement would furnish no guide for future cases, 
Legal negligence is the omission to exercise such care 
as persons of ordinary prudence would exercise and 
deem adequate to all the circumstances of the cage, 
No rule can be laid down as to what particular act or 
actsin themselves constitute negligence. As Judge 
Folger said (Morrison v. Erie Ry. Co., 56 N. Y. 306): 
‘** He (defendant’s counsel) insisted that as matter of 
law it isulways negligence and want of ordinary care, 
for a person to get from off a car when it is in motion, 
* * * The rule established, and as I think, the true 
one, is that all the circumstances of each case must be 
considered in determining whether in that case there 
was contributory negligence or want of ordinary care, 
and that it is not sound to select one prominent and 
important fact, which may occur in many cases, and 
to say, that being present, there must as matter of 
law have been contributory negligence.” 

There is an apparent wealth of judicial opinion upon 
this subject, but as well said by Justice Brady, 
‘ there are constant distinctions and many refinements 
of the rules which govern this particular subject, de- 
signed to afford to injured persous a remedy for the 
wrongs done them.”’ Darling v. The Mayor, 18 Hun, 
340. The very abundance of decided cases is the cause 
of much confusion, and “ the constant distinctions and 
many refinements of the rules,’’ spoken of by Justice 
Brady, should lead us to the discovery of some princi- 
ple of general application to all these cases. 

Where one has been guilty of negligence, he is held 
responsible for any consequent injury of which that 
negligence was the proximate cause, and negligence 
on the part of the person injured, previous to 
the coexisting with, or following upon the negli- 
gence of another, and entering into the resulting in- 
jury, is what has been usually spoken of as contribu- 
tory negligence. It is generally said that he who seeks 
redress for an injury by the negligence of another, 
shail himself be free from fault, that no negligence of 
his own shall have aided in causing the injury com- 
plained of, and but for which the injury would not 
have been produced. But this statement of the rule 
does not lay down the true principle of law; the “ con- 
stant distinctions and many refinements,” and the 
numerous exceptions found in the reported cases show 
that a deeper, broader principle exists, which unawares 
perhaps, hasbeen the real guiding spiritin reaching 
just conclusions. 

It is an elementary maxim thatin jure non remota 
causa, sed proxima, spectatur. Where damages are 
claimed for an injury resulting from negligence, it is 
not sufficient merely to show negligence on the part 
of the defendant, but it must clearly appear from the 
circumstances that the negligence was the proximate 
and not a remote cause of the injury. In the case of 
Reynolds v. N. Y. Cent. & H. R. R. Co., 58 N. Y. 248, 
which was an action to recover damages for the alleged 
killing of plaintiff's intestate, there was negligence on 
the part of the defendant in the manner of running 4 
train at a road-crossing, yet it did not appear that such 
negligence produced the injury. There was no proof 
as tothe conduct of the plaintiff's intestate at the 
time of theaccident; and while it is said by the court, 
that “the absence of negligence on the part of the 
person injured must be found by the jury, in order to 
justify a recovery against a defendant who is sued for 
damages forapersonal injury caused by negligence,” 
yet it is evident, from other cases, wherein negligence 
on the part of the person injured was conclusively 
established, and yet the defendants were held liable, 
that this idea of itself did not furnish a true basis for 
the decision against the plaintiff, but rather that the 
decision should have been founded upon the plaintiffs 





THE ALBANY LAW JOURNAL. 


325 














failure to establish that the injury to his intestate was 
the result of the defendant's negligence. And so in 
similar cases (too numerous to cite here) all that ap- 
peared was the defendants were negligent, but that 
intimate connection between their negligence aud the 
injuries was not not shown and could not legitimately 
be inferred, so as to hold the defendants responsible. 
For aught that appeared the injuries would have been 
produced, even had there been no negligence on the 
part of the defendants. Their negligence alone did not 
fully account for the injuries. 

Where there was negligence on the partof the de- 
fendant which was a proximate cause of the injury, 
it is not a defense that the plaintiff has been guilty of 
negligence, unless it actually appears or can be reason- 
ably inferred that such negligence of the plaintiff was 
a proximate and not a remote cause of the damage. 
The case of Button v. Hudson R. R. Co., 18 N. Y. 248, 
strongly supports this view: Plaintiff's intestate, while 
intoxicated, lay across the railroad track at night with 
his head on one rail, and his legs on the other; there 
was negligence on the part of the defendant in running 
its car at a high rate of speed, which prevented the 
driver from breaking up the car drawn by horses, in 
time to avoid running over the man on the track, the 
court say: ‘‘Ifit was hisown fault that he was lying 
on the track in the position in which he was first dis- 
covered, and he was not seen in time to stop the car be- 
fore it reached him, then the deceased was himself the 
cause of his own death, and defendants were blame- 
less, * * * The deceased was found lying on the 
track. This fact was as much the proximate and im- 
mediate cause of his death asthe fact that the defend- 
ant’s cars passed over his body. * * * The jury 
should have been instructed that this being the case, 
the only question for them to decide was, whether by 
the exercise of reasonable care and prudence, after the 
deceased was discovered, the driver might have saved 
his life.’” And the cases of Lannen v. Albany Gas- 
Light Co., 44.N. Y. 459, and Card v. N.Y. & H. R. R. Co. 
50 Barb. 39, distinctly hold that the negligence of the 
plaintiff to be a defense must be the proximate and 
not a remote cause of the injury. The negligence of 
a third person is not a defense, unless such negligence 
was the proximate cause of the injury and not the 
negligence of the defendant. The case of Arctic Fire 
Ins. Co. vy. Austin, 3 Hun, 195; 6S. C., T. & C. 62, con- 
tains an interesting discussion of these propositions, 
aud with the cases therein cited, fully sustains them. 

And while there is an apparent anomaly in the ruling 
that children and others may be chargeable with the 
contributory negligence of their parents and custo- 
dians, yet all the cases that seem to apply to this rule 
come within the principle, that the author of the 
proximate cause of injury is the person to be charged 
therewith. Morrison v. Erie Ry. Co., 56 N. Y. 302, is 
agood sample of this class of cases. The opinion of 
Judge Folger is based entirely upon the theory that 
the parent’s negligence was contributory negligence 
on the part of the child; yet it will be found upon the 
facts of the case (p. 303), that the sole proximate cause 
of the injury was the parent's negligence and not that 
of the defendant. The injury was caused solely by the 
act of the parent in jumping froma moving train with 
the child in his arms. Suppose the parent had been a 
stranger occupying no custodial relation whatever to 
the plaintiff, could it be held that the company would 
have been liable? Clearly not, but the stranger would. 
It wasa purely voluntary act on the part of the parent, 
done not with a view of avoiding danger, but in the 
very face of it, that caused the injury. 

It may well be doubted whether there is such a thing 
ascontributory negligence as distinguished from negli- 
gence itself. The sole object of inquiry in every case 
is to discover the proximate cause of the injury, and 





having found it, to place the blame upon its author. If 
the defendant’s negligence be the proximate cause of 
theinjury, be is responsible whether the plaintiff has 
been negligent or not; and it is immaterial whether 
any third person, parent, guardian, custodian or other- 
wise, has been negligent, if the defendant be the 
author of the proximate cause of the injury. These 
views are consistent with all the cases. 
Wm. A. HAGGERTY. 


LIBEL — EVIDENCE — MEANING OF WORDS 


SUPREME COURT OF MINNESOTA, JULY 25, 1887. 


GRIBBLE V. PIONEER PREss Co.* 


In an action for libel, expressed in ordinary language, wit- 
nesses should not be allowed to testify as to the meaning 
which they understood the libel to convey, or that they 
understood it to apply to the plaintiff an offensive term 
found in the article. 


CTION for an alleged libel contained in an article 
published in the defendant’s newspaper, which in 
commenting upon certain libel suits against defend- 
ant then pending, stated “that in the great majority 
of cases libel suits for pecuniary damages are only 
brought against reputable newspapers by the meanest 
sort of scallawags, shysters and adventurers. For the 
most part they are simply mercenary speculations upon 
the chance of obtaining a verdict from an ignorant 
prejudiced jury by the aid of some crafty lawyer who 
is usually a partner in the speculation; that is to say, 
the lawyer takes the cuse as a purely business venture, 
ou condition of his being paid half, or some other pro- 
portion, of the amount of damages awarded if he should 
succeed in bamboozling the jury. The Pfoneer Press 
has been pestered with a multitude of such libel suits, 
of which it has now on hand six or seven, exclusive of 
Dounelly’s mock contribution, almost without excep- 
tion brought or instigated by notorious sharpers, 
shysters, confidence men, adventurers, and other dis- 
reputable people, as a means of raising the wind, or 
occasionally as a sham plea in arrest of judgment, 
preparatory to their fleeing from the country. Mr. 
Donnelly is more than welcome to all the political 
advantage he can reap by enrolling himself in this con- 
genial company. His able counsel, Mr. Brisbin, is to 
be congratulated in having been chosen to represent 
the common griefs of Mr. Gribble and Mr. Donnelly 
in the suits of these delectable worthies against the 
Pioneer Press.’”’ Plaintiff had a verdict. From an 
order granting a new trial plaintiff appeals. 


Edwin Gribble, attorney in person. 
W. D. Cornish, for Pioneer Press Co., respondent. 


Dickinson, J. The alleged libel upon which this 
action is brought will be found in the reporter’s state- 
ment of the case. Upon the trial of the cause the court 
permitted several witnesses to testify that they, at the 
time of the publication, understood the article as 
using the term “ shyster’’ as applicable to the plain- 
tiff. Upon subsequent consideration, the learned judge 
who tried the cause having come to the conclusion 
that such evidence was inadmissible, a new trial was 
for that reason granted, and upon the same question 
the case is now before us for review. 

We are of the opinion that the learned judge was 
right in his conclusion that the evidence was not ad- 
missible. Van Vechten v. Hopkins, 5 Jobns. 211; 
Gibson v. Williams, 4 Wend. 820; Wright v. Paige, 42 
N. Y. 581, 583. 584; Snell v. Snow, 13 Metc. 278; White 
v. Sayward, 33 Me. 326; Rangler v. Hummel, 37 Penn. 


*34 N. W. Rep. 30. 
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St. 130; McCue v. Ferguson, 73 id. 333; Daines v. 
Hartley, 3 Exch. 200; and see opinion of Walworth, 
Cb., in Maynard v. Beardsley, 7 Wend. 560. 

This is in accordance with the principle of the law 
of evidence, which in general limits the testimony of 
witnesses to a statement of the factsand circum- 
stances within their knowledge, to the exclusion of 
their opinions and mental conclusions concerning the 
very matter in issue. The exceptional grounds upon 
which such evidence was deemed admissible in Blake- 
man v. Blaukeman, 31 Minn. 396, in an action for slan- 
der, and in some other cases, is a recognition of the 
applicability to such cases in general of the ordinary 
rule of evidence. No such exceptional reasons, no 
necessity, existed in this case, for the resort to such 
testimony to inform the jury as to whether this prin- 
ted publication was intended to apply the term 
“shyster”’ to this plaintiff, and the reasons which in 
general forbid a resort to such evidence were applica- 
ble here. The question to be determined by the jury 
was not what interpretation these witnesses had put 
upon the article when they read it, but what was its 
meaning. This the jury could determine directly 
from a reading of the article itself, and by the aid of 
such other facts and circumstances as might affect the 
question. Whatever relevant facts, outside of the 
publication, could have enabled these witnesses to 
form an intelligent opinion or understanding that the 
offensive term was intended to be applied to the plain- 
tiff, could have been placed before the jury, and the 
question in issue should have been determined by the 
jury from the established facts relevant to the issue, 
and not from the opinions or understanding of wit- 
nesses, which may have been based upon very insuffi- 
cient reasons. It would be a dangerous practice, not 
in general to be resorted to, to apply in a court of jus- 
tice, for the interpretation of the conduct or of the 
language of men, the understanding, conclusions, 
opinions of others, which are too often formed under 
circumstances not conducive to an impartial, mature 
and correct judgment. That would be, in some degree, 
and in some sense, to substitute the irresponsible, 
hasty opinions of perhaps prejudiced minds, for the 
calm, deliberate judgment of juries, acting under the 
sanctions and with the aids which attend their de- 
liberations. In the language of Shaw, C. J., in asimi- 
lar case (Snell v. Snow, supra), to resort to such evi- 
dence ‘“ wonld be to make the defendant’s liability 
depend, not on his own malicious intent and purpose 
in using the language, which might be quite innocent, 
and free from blame, but upon the misconceptions or 
morbid imagination of the person in whose hearing 
they were spoken.” 

There were no peculiar circumstances, either as re- 
spects the language employed, or the manner of its 
utterance or publication, to justify a departure from 
the ordinary rules of evidence. The effect of this testi- 
mony was simply to present to the jury the opinions 
of these witnesses as to the meaning of the libel, and 
that it was intended to apply to the plaintiff the offen- 
sive term used in the article. It cannot be said that 
this testimony was harmless, and cannot have affected 
the result, unless it is to be also declared that the 
libellous article bears upon its face, and by necessary 
legal construction, the meaning and application which 
is given to itin this testimony. This we cannot de- 
clare. We deem that to be a question proper for the 
consideration of a jury, not necessarily to be deter- 
mined from the article alone, but from it in connec- 
tion with such circumstances as may be relevant to 
the question. As this may come before another jury 
for determination upon such evidence as shall there 
be presented, we refrain from commenting upon this 
feature of the case. 





The order granting a new trial is affirmed. 

Berry, J., took no part. 

[Compare Fawsett v. Clark, 48 Md. 494; S. C., 30 Am, 
Rep. 481; Knapp v. Fuller, 55 Vt. 311; 8. C., 45 Am. 
Rep. 618.] 

CRIMINAL LAW—HOMICIDVE — INSANITY — 
PROPER RULE OF RESPONSIBILITY. 


SUPREME COURT OF ALABAMA, JULY, 1887. 


PARSONS V. STATE. 


Dissenting opinion of Stone, C. J. The prevailing 
opinion is ante, 249. 

Stone, C. J., dissenting. In Boswell v. State, 68 Ala, 
307; S. C., 35 Am. Rep. 20, two material questions 
arose on the subject of insanity. First, whether or 
not, when that defense is set up, its existence must be 
proved by the accused, what measure of proof is re. 
quired to establish it, and whether it is enough if the 
testimony raises a reasonable doubt of the prisoner's 
sanity. We held it was defensive in its nature, and 
that the proof did not come up to the required standard 
if it simply raised a reasonable doubt of its existence. 
As to the measure of proof, we applied the rule which 
obtains in civil cases, viz., that which reasonably 
satisfies the mind of a jury of the fact sought to be 
established. The second question presented and con- 
sidered in that case was whether moral insanity was 
an excuse for an act otherwise punishable. We de- 
clared it was not; and in the category we included 
homicidal mania, irresistible impulse, and every other 
species of simply moral obliquity, provided the mental 
faculties were not shown to be unsound. Each of 
these principles was reaffirmed in Ford vy. State, 71 
Ala. 385. 

The most important inquiry in Boswell’s case, the 
one chiefly relied on for reversal, was the first stated 
above — the onus and measure of proof. The testimony 
scarcely raised any other. Ourown decisions had left 
that question in deplorable uncertainty, as we at- 
tempted to show. The English authorities, particu- 
larly the older ones, had given way to amore enligh- 
tened understanding of mental disorders. It was on 
that question namely, the presumption of sanity, and 
the burden and manner of overcoming that pre- 
sumption, that the opinion of the judges in the 
McNaghten case was quoted and relied on. All the 
judges except Maule had concurred in advising the 
House of Lords ** that every man is to be presumed to 
be sane, and to possess a sufficient degree of reason to 
be responsible for his crimes, until the contrary is 
proved to their (the jury's) satisfaction.’’ To this ex- 
tent the advice of the judges was pertinent to Bos- 
well’s case, and for this purpose it was used. Beyond 
this the cases were unlike. McNaghten’s mental 
malady was presented to the judges as one of *‘ mental 
delusion.”’ Their answers were given on the postulate 
that his mental disease was ‘“ partial delusion only,” 
and that he was not “‘ in other respects insane.’’ Hence 
we said in Boswell’s case: ‘* It must not be overlooked 
that the judges were considering a case of partial 
insanity; the case of a person «afflicted with insane de- 


 lusion in respect to one or more particular subjects or 


persons.’’ On the other hand, in Bosvvel/’s case, there 
was no pretense of mental delusion. What we said 
on that question was simply a statement and citation 
of authorities, supporting and following the views of 
the judges givenin the McNaghten case. Its correct- 
ness or incorrectness was not material to a correct 
solution of the questions we are discussing; and while 
the principle was quoted without dissent, there was 
nothing to cause us to inquire into or question its 





= Oo 


== = a hPlU OO 


THE ALBANY LAW JOURNAL. 327 

















correctness. Our attention was not directed to the 
tests of criminal accountability, except to that phase 
of it which is classed as moral insanity, and which we 
explicitly declared was no defense to a prosecution for 
crime. I do not feel committed, by any thing said in 
Boswell’s case, to any proposition beyond the two 
principles stated above. 

I summarize my views of the questions I propose to 
discuss in the following brief paragraph: (1) Insanity, 
when relied on as a defense to a prosecution for crime, 
is a mixed question of law and fact. (2) Itisa perfect 
defense to an accusation of crime if the accused, at 
the time he committed the act, was afflicted witha 
mental disease to such extent as to render him in- 
capable of determining between right and wrong, or 
of perceiving the true nature and quality of the act 
done. (3) When it is satisfactorily shown that the 
accused was mentally diseased at the time he did the 
act charged as an offense, and thathe did the act in 
consequence solely of such mental disease, without 
which it would not have been done, this is a complete 
defense, even though the defendant knew the act was 
wrong. (4) When at the time of committing the act 
charged, the defendant was laboring under a disease 
of the mind known as delusion, illusion, or hallucina- 
tion, and the act done was solely the result of such 
mental disease, connected withand growing out of it 
as effect follows cause, and without which the act 
would not have been done, the defendant should be 
acquitted on the plea of insanity. Whart. Crim. Ev., 
§ 336; 2 Greenl. Ev., § 372. (5) No form of moral or 
emotional insanity is a defense against a criminal 
accusation. 

I have considered the very able opinion of my 
Brother Sommerville with great care, and I differ from 
what [ understand to be its declared principles only to 
a limited extent, to be commented upon further on. I 
have also read the legal authorities he relies on, but 
have not read, on this subject, the other authorities 
he refers to. Some of them,I fear, deal too much in 
the abstruse and metaphysical — refine too much — to 
become safe guides in judicial administration. Legal 
principles, when enunciated for the government of 
juries, should, if possible, be expressed so simply and 
clearly as to be easily understood by the class of men 
who generally perform that service. Less than this is 
not properly instructing juries on questions of law 
pertinent to the issues they are sworn to try. 

I differ with my Brother Somerville in the interpre- 
tation of some of the legal authorities he relies on as 
supporting his views, and as to others in the estimate 
he places upon them as authority. This court has re- 
pudiated the doctrine of moral insanity as a defense 
for conduct otherwise criminal, and we hold that in- 
sanity isa defense to be affirmatively established by 
proof. It is not enough that a reasonable doubt of 
sanity isengendered. Boswell’s case, 63 Ala. 307; 8. 
C., 35 Am. Rep. 20; Ford's case, 71 Ala. 385. On the 
judicial authorities relied on by him, the following 
cases hold that the defense of insanity is made good, 
if the testimony raises a reasonable doubt of its exis- 
tence. Someof them go so far as to hold that when 
any evidence of insanity is produced, the burden is 
then cast on the prosecution to establish sanity beyond 
a reasonable doubt. State v. Jones, 50 N. H. 369; 
Bradley v. State, 31 Ind. 492; Hopps v. People, id. 
385; Cunningham v. State, 56 Miss. 269; State v. John- 
son, 40 Conn. 136. 

In the opinion of my Brother Somerville, the case of 
Felter, 25 Iowa, 68, is given a prominent place. The 
opinion in that case was prepared by the justly dis- 
tinguished law writer and jurist, Chief Justice Dillon. 
The decision was in 1868. In considering the weight 
of that opinion, I remark, first, that it was pronounced 
by acourt which holds that mora) insanity isa de- 








fense toa criminal prosecution. Many of the expres- 
sions found in that opinion, and in the opinions of 
other courts entertaining similar views, are well 
chosen to express moral insanity and its workings, 
They are misleading, if not inappropriate, when used 
in description of intellectual unsoundness or mental 
insanity. The defense relied on in that case was homi- 
cidal mania, the existence of which, as mental disease, 
Chief Justice Dillon says, ‘“‘ both medicine and law 
now recognize.” Yet in that case the distinguished 
judge said: “If this want of power to control arose 
from the insane condition of the mind of the accused, 
he should not be held responsible. But if want of 
power to control his actions arose from violent and un- 
governable passions, ina mind not diseased or un- 
sound, he would and ought to be punished for his 
acts.” 

In Mewherter’s case, 46 Lowa, 88, decided in 1877, the 
following charge had been requested in behalf of the 
prisoner: ‘‘If the jury believe from the evidence that 
at the time of the commission of the alleged homicide, 
the defendant was laboring under a diseased condition 
of the mind, that he was insane on the subject of the 
manner in which the deceased (a physician) had treated 
his wife, and on the subject of deceased, with others, 
having formed a conspiracy to take his (defendant’s) 
life, then the jury should acquit the defendant.’’ This 
charge the trial court had refused to give. The Supreme 
Court, in reference to it, said: ‘It will beat once 
observed that this instruction fails to present the con- 
dition that the mental disease must have destroyed 
the power of defendant to comprehend, rationally, the 
nature and consequences of his act and overpowered 
his will, which must exist in order to render him free 
from accountability for his acts.’’ Felter’s case is cited 
in support of this principle. 

In the still later case, State v. Hockett, 30 N. W. Rep. 
742, the Supreme Court of lowaexpressed the principle 
as follows: *‘ On the trial of an indictment for murder, 
where insanity is pleaded, an instruction to the jury, 
that ‘the alleged insanity and the alleged crime must 
be connected, the one with the other, and the latter 
be the offspring of the former, in order to have the 
effect of rightfully declaring one irresponsible for his 
acts,’ is correct, where there is no evidence tending to 
show that the defendant was insane on all subjects, or 
was homicidally insane.” 

The case of Hopps v. People, 31 Ill. 385, is the next 
case relied on. Theopinion in thatcase was by Judge 
Breese. The alleged insanity wasin the form of 
mental illusion as to his wife’s infidelity to him. 
Speaking for the court, Judge Breese said: ‘‘ We have 
come to the conclusion that a safe and reasonable test 
in all such cases would be, that whenever it shall ap- 
pear from the evidence that at the time of doing the 
act charged, the prisoner was not of sound mind, but 
affected with insanity, and such affection was the 
efficient cause of the act, and that he would ‘not have 
done the act but for that affection, he ought to be ac- 
quitted. But this unsoundness of mind, or affection 
of insanity, must be of such a degree as to create an 
uncontrollable impulse to do the act charged, by over- 
ruling the reason and judgment, and obliterating the 
sense of right and wrong as to the particular act done, 
and depriving the accused of the power of choosing 
between them.”’ Let it be borne in mind that this 
summation of the principle was the utterance of a court 
which held that moral insanity precluded criminal 
accountability; and yet to make the defense available, 
it was held necessary that the mental unsoundness 
should have so far progressed as to “obliterate the 
sense of rightand wrong u< to the particular act done.” 

That Iam correct in my interpretation of the court’s 
decision, I refer to the ruling of the same court made 
in Dunn v. People, 109 Ill. 635, decided in 1884. In that 
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case the trial court had charged the jury as follows: 
“If you believe from the evidence, beyond a reason- 
able doubt, that at the time of committing the alleged 
act the defendant was able to distinguish right from 
wrong, then you cannot acquit him on the ground of 
insanity.’’ Two other charges were given, embodying 
the same thought, but expressed morein detail. In 
the opinion of the court is this language: “It is 
claimed that these instructions conflict with the law 
as declared in Hopps v. People, 31 Ill. 385, and Chase 
v. People, 40 [ll. 353. Wedo not so understand the in- 
structions. In the Hopps case, in discussing the ques- 
tion of insanity, it said,’’ ete. The court then pro- 
ceeds to repeat that part of the opinion which I have 
copied above. It was added: “If at the time the 
crime was committed, the defendant knew that it was 
wrong to commit such acrime, and had the power of 
mind to choose either to door not to do that act, and 
of controlling his conduct in accordance with such 
choice, then he ought to be held responsible, although 
he was not entirely and perfectly sane. * * * Where 
aman knows that it is wrong to doa certain act, and 
possesses the power of mind to door notto do that 
act, it would be a dangerous doctrine to hold that such 
person should not be held responsible because he might 
not be regarded entirely and perfectly sane.” 

The case of Bradley v. State, 31 Ind. 492, comes next 
in order. The opinionin that case, which was pro- 
nounced in 1869, shows that the writer had read con- 
siderably on the subject of mental disorders. Viewed 
from the stand-point, that like the cases we have cited, 
that opinion was delivered by a court which holds that 
moral insanity is a defense to acriminal charge, and 
that if a reasonable doubt of sanity is engendered, an 
acquittal must follow, there is nothing remarkable in 
that case, except that it expresses disapprobation of 
the simply right and wrong test. 

In Walker v. State, 102 Ind. 502, decided in 1885, the 
Supreme Court of that State again considered the 
question of insanity as a defense for crime. The trial 
court had charged the jury that “only persons of 
sound mind in law can be convicted of crime. * * * 
When considered (insanity) in relation to crime, it is 
ageneral rule that persons who arein that condition 
which the law recognizes as of unsound mind are not 
responsible criminally for their acts when in that con- 
dition. Butit isalso true that mere weakness of mind 
alone, or slight mental ailments which do not exclude 
that knowledge of right and wrong, and the power to 
act in accordance with the plain dictates of reason and 
justice, do not constitute unsoundness of mind in the 
law. * * * In cases of partial insanity, when the 
mind may be clouded and weakened, but not re- 
membering, reasoning, and judging, orso perverted by 
insane delusions as to act under false impressions or 
influences, in these cases the rule is this: A man is 
not to be excused from responsibility if he has capacity 
and reason sufficient to enable him to distinguish be- 
tween right and wrong asto the particular act he is 
then doing, (to have) a knowledge and consciousness 
that the act he is then doing is criminaland wrong, and 
will subject him to punishment. In order to be re- 
sponsible, he must have sufficient power of memory to 
recollect the relations in which he stands to others, 
and in which others stand to him; that the act he is 
doing is contrary to the plain dictates of justice and 
right, injurious to others, and in violation of the 
dictates of duty. On the contrary, although he may 
be laboring under partial insanity, if he still under- 
stands the nature and character of his act, and its 
consequences, if he hasa knowledge that it is wrong 
and criminal, and a mental power sufficient to apply 
that knowledge to his own case, and to know that if 
he does the act he will do wrong and receive punish- 
ment, such partiali sanity is not sufficient to exempt 








him from responsibility for criminal acts. He is then 
not insane. The true test is this: Has the defendant 
in a criminal case the power to distinguish right from 
wrong, and the power to adhere to the right and avoid 
the wrong? Has the defendant, in addition to this, the 
power to govern his mind, his body and his estate? 
If he has these powers, he must exercise them. He ig 
then in law nota person of unsound mind, and the 
law will hold him answerable for his acts. But -if 
his mind be so unsound that he has them not, then 
the law will excuse his act by reason of the unsound- 
ness of his mind.’”’ Speaking of the ruling on these 
charges, and another not material to the inquiry be- 
fore us, the revising court said: ‘‘ Considered as a 
whole, * * * itcontains nothing materially injuri- 
ous to the appellant.” 

The case of Harris v. State,18 Tex. App. 287, pre- 
sented the question of moral insanity — kleptomania. 
Held a valid defense by that court. There was noth- 
ing decided material to the question we have in hand. 

Smith v. Com.,1 Duy. 224, declares two propositions : 
First, that moral insanity is a defense to a prosecution 
for crime. The insanity relied on was that the prisoner, 
when he perpetrated the homicide, was drunk, and 
that ‘‘such acondition superinduced moral insanity.” 
The second proposition of the opinion was that a 
reasonable doubt of the prisoner’s sanity justified an 
acquittal. This case was decided in 1864. 

In the later case of Kriel v. Com., 5 Bush, 362, the 
defense of reasonable doubt of sanity was expressly 
held insufficient. In the opinion is the following 
clause: ‘‘If there be mental or moral insanity, how- 
ever recent, to such an extent as to destroy free agency 
and moral responsibility, on being established by 
satisfactory evidence, this will excuse.’”’ In the same 
opinion, afterstating that drunkenness may be of such 
acharacter and to such a degree as to repel all idea of 
malice, and to reduce a homicide from murder to 
manslaughter, it is added: ‘* But as this state of mind 
is superinduced by the wrongful act of the perpetrator, 
a due regard for the interest of society, and the per- 
sonal security of every one, precludes it from beinga 
satisfactory excuse, and an entire exemption from 
punishment. Indeed if it appeared that intoxication 
excited the animal passions and aroused a destructive 
propensity in the accused, why should even drunken- 
ness in such a case be considered a mitigating cause, 
any more than the unchaining a mad dog in the streets 
of the town, or the riding a vicious animal into a 
crowd, merely because the perpetrator had no particu- 
lar malice at any one, or indeed expected death at all 
to ensue yet if by reason thereof any one should 
lose his life, this recklessdess is set down as malice 
toward mankind in general, and the perpetrator crimi- 
nally responsible in the highest degree.” 

The case of Cunningham v. State, 56 Miss. 269; S. C., 
3L Am. Rep. 360, declares principles which I am unable 
fully to recorcile. It first allowsa reasonable doubt 
of sanity, engendered by the evidence, to be a defense 
against a charge of crime, but declaresthat the burden 
of proving insanity is onthe defendant. It next adopts 
the right and wrong theory, or capacity to perceive 
the difference between right and wrong as the test of 
insanity. It then adopts the rule declared by the 
judges in the MeNaghten case as applicable to cases of 
mental delusion. The views of Justice Chalmers, in 
the latter part of his opinion rendered in this case, I 
reproduce entire. The court below had been requested 
to instruct the jury that ‘“‘thereis no responsibility 
for an act committed under the uncontrollable impulse 
resulting from mental disease.’’ On this clause of the 
charge the court expresses itself as follows: ‘*The 
second clause declares that there is no responsibility 
for ‘an act committed under the uncontrollable im- 
pulse resulting from mental disease.’ If the impulse 
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meant is the direct result of such mental disease as 
destroys the perception of right and wrong, this is only 
a reaffirmation of the doctrine announced in several 
preceding charges, and it derives no additional 
strength from the prefix of the word ‘ uncontrollable.’ 
But there is said to be an uncoutrollable impulse 
springing from a mental condition quite different from 
this, a state of the mind which perfectly perceives the 
true relations of the party, and recognizes all the ob- 
ligations thereby imposed, but which is unable to con- 
trol the will. This character of insanity is variously 
styled moral or emotional or impulsive or paroxysmal 
insanity. It is known among medical writers as lesion 
of the will. Its peculiarity is said to be that while 
the mental perception is unimpaired, the mind is 
powerless to coutrol the will; that while its unhappy 
subject knows the right and desires to pursue it, some 
mysterious and uncontrollable impulse compels him to 
commit the wrong. This kind of insanity, if insanity 
it can be called, though sometimes recognized by re- 
spectable courts, and still oftener perhaps by juries 
seeking an excuse to evade the stern dictates of the 
law, is properly rejected by the authorities generally. 
The possibility of the existence of such a mental con- 
dition is too doubtful, the theory is too problematical, 
and too incapable of a practical solution to afford a 
safe basis of legal adjudication. It may serve asa 
metaphysical or psychological problem, to interest and 
amuse the speculative philosopher, but it must be dis- 
carded by the jurist and the law-giverin the practical 
affairs of life. To it may well be applied the language 
of Judge Curtis, whoin speaking of this and similar 
questions, says: ‘They are an important as wellas a 
deeply interesting study, and they find their place in 
that science which ministers to diseases of the mind. 
* * * But thelawis not a medical nor a meta- 
physical science. Its search is after those practical 
rules which may be administered without inhumanity, 
for the security of civil society by protecting it from 
crime. And therefore it inquires, not into the pecu- 
liar constitution of mind of the accused, or what 
weakness, or even disorders ,he was afflicted with, but 
solely whether he was capable of having, and did have, 
acriminal intent. If he had, it punishes him; if not, 
it holds him dispunishable.’ U.S. v. McGlue, 1 Curt. 
1. The latter clause of the instruction in question is 
copied — as indeed the whole instruction is — from the 
syllabus, or head-notes of Com. v. Rogers, 7 Mete. 500, 
but it fails to embody the qualification and restriction 
thrown around the doctrine in the opinion itself. The 
uncontrollable impulse which the learned chief justice 
declares will excuse the act is said to be that which 
‘overwhelms reason, conscience and judgment.’ ‘If 
80,’ says he, ‘then the act was not the act ofa voluntary 
agent, but the involuntary act of the body, without 
the concurrence of the mind directing it.’ In other 
words, it is the uncontrollable act of a mind 
destitute of reason, conscience, or judgment as to the 
particular object, however sane as to other matters. 
The latter clause of the instruction therefore should 
have been restricted by words conveying the idea that 
the act was the direct result of an uncontrollable im- 
pulse, springing from mental disease, existing to so 
high a degree that for the time it overwhelmed the 
reason, judgment and conscience.”’ 

In Com. v. Rogers,7 Metc. 500, a case tried before 
Shaw, C. J., the defense was rested on mental delusion. 
The sum of the instructions is contained in tbe follow- 
ing extract: ‘The questions then in the present case 
will be these: (1) Was there such a delusion and 
hallucination? (2) Did the accused act undera false 
but sincere belief that the warden had a design to shut 
him up, and under that pretext, destroy his life, and 
did he take this means to prevent it? (3) Are the facts 





of sucha character, taken in connection with the 
opinions of the professional witnesses, as to induce 
the jury to believe that the accused had been laboring 
for several days under monomania, attended with de- 
lusion, and did thisindicate such a diseased state of the 
mind that the act of killing the warden was to be con- 
sidered as an outbreak or paroxysm of disease, which 
for the time being overwhelmed and superseded reason 
and judgment, so that the accused was not an account- 
able agent? If such was the case, the accused is entitled 
to an acquittal; otherwise as the evidence proves be- 
yond all doubt, the fact of killing, without provoca- 
tion, by the use of a deadly weapon, and attended 
with circumstances of violence, cruelty and barbarity, 
he must undoubtedly be convicted of willful murder.” 

In the case of Dejarnette v.Com., 75 Va. 867, the prin- 
ciple declared is embodied in the following extract from 
the opinion: ‘‘ In every case, although the accused may 
be laboring under partial insanity, if he still under- 
stands the nature and character of his act, and its con- 
sequences, and has a knowledge that it is wrong and 
criminal, and a mental power sufficient to apply that 
knowledge to his own case, and to know that if he 
does the act he will do wrong and receive punishment, 
and possesses withal a will sufficient to restrain the 
impulse that may arise from a diseased mind, such 
partial insanity is not sufficient to exempt him from 
responsibility to the law for his crimes.’’ This court 
recognized moral insanity as a defense. 

So in Pennsylvania the court receives the defense 
of moral insanity asan answer to acriminal accusa- 
tion. In Boswell’s case we commented on Chief Jus- 
tice Gibson’s language, as used in Com. v. Jfosler, 4 
Penn. St. 264, and disapproved it. In Coyle ¢. Com., 
100 Penn. St. 573; 8. C., 45 Am. Rep. 397, decided in 
1882, the trial court had repeated to the jury the lan- 
guage of Chief Justice Gibson, which we copied in 
Boswell’s case. This was urged as a ground of rever- 
sal in the Supreme Court. In reply, the court said: 
‘*The able argument of counsel has failed to convince 
us that this was not acorrect declaration of the law, 
or that it has since been ruled otherwise by this court. 
The validity of such a defense is admitted, but the ex- 
istence of such a form of mania must not be assumed 
without satisfactory proof. Care must be taken not 
to confound it with acts of reckless frenzy. When 
interposed as a defense to the commission of a high 
crime, its existence should be clearly manifested. 
Such defense is based on an unsound state or condi- 
tion of the mind, proved by acts and declarations of 
violence. It certainly is not requiring too much to 
hold that it shall be shown in more than a single in- 
stance. We know no later case in this State where the 
precise question has been ruled otherwise.”’ 

Nothing else is said in that case which is material 
to the subject I am considering, except that the court 
repudiate the right of acquittal, if the testimony sim- 
ply raises a reasonable doubt of sanity. The insanity 
relied on in that case was homicidal mania, aso-called 
form of insanity which this court declines to recog- 
nize as a@ mental disease. 

The Connecticut cases need but a passing notice. 
State v. Johnson, 40 Conn. 136, presented the defense 
of dipsomania. It that case they not only permitted 
the defense of moral insanity, but when insanity was 
the defense the State was at that time required to 
prove sanity beyond a reasonable doubt. A discus- 
sion of the questions there considered would present 


.no new features. 


The case of Andersen v. State, 48 Conn. 514, searcely 
raises a question material to the line of thought Il am 
pursuing. The majority of the revising court—three 
to two—granted petitioner a new trial, rather against 
legalrules, because in their judgment he had not had 
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his case fully and sufficiently represented in the court 


below. ‘The profession, on reading it, would not es- 
teem it a safe or valuable precedent. 

In the later case of Slate v. Hoyl, 46 Conn. 330, that 
court qualified its rulings by holding that proof of the 
insanity of a person accused of crime is a matter of 
defense wholly, and the burden of proving it rests on 
the accused. 

The case of State v. Pike, 49 N. H. 399; S. C., 6 Am. 
Rep. 545, was decided in 1870. The defense relied on 
was dipsomania—an inordinate craving of alcoholic 
stimulants. The defendant was convicted of murder 
in the first degree. The chief questions discussed on 
error arose on the refusal of the court to give the fol- 
lowing instruction tothe jury: ‘The defendant re- 
quested the court to instruct the jury that the sanity 
—the mental capacity of the defendant to commit any 
crime charged in the indictment—is a fact to be 
proved by the State beyond all reasonable doubt; 
that there is no legal presumption of sanity which 
can have any weight with the jury asa matter of law; 
that there is no legal presumption of sanity which 
isa substitute for evidence, or which, as a matter of 
law, affects the burden of proof in criminal cases.”’ An 
offer had been made in the court below to prove by 
non-expert witnesses their naked opinion that the ac- 
cused was insane when he committed the homicide. 
This testimony had been rejected, and it was claimed 
thatin this ruling there was error. The majority 
opinion of the court was delivered by Smith, J., af- 
firming the judgment, in which all the  jus- 
tices, except Justice Doe, appear to have con- 
eurred. Then follows a most elaborate opinion by 
Justice Doe, which I can but regard as a dissenting 
opinion, although not so expressed in the book. It 
covers thirty-six pages, discloses much thought, read- 
ing and research, and is expressed in a bright, incisive 
and combative style. He first devoted many pages to 
prove that all witnesses—non-experts as well as ex- 
perts—should be allowed alike to testify to their opin- 
ions of a prisoner’s insanity. In this he opposed the 
views of his brother justices, and he stands opposed 
to ouruniform rulings, which LI need not He 
also declared in terms that ‘‘(here was error in the 
refusal of the court to instruct the jury that there is 
no Jegal presumption of sanity; and also in the in- 
struction that every person of mature age is presumed 
to be sane until there is evidence tending to show in- 
sanity.” 
judges. Hedid more. Heantagonized every author- 
ity | have ever seen or heard of on the subject. And 
as I understand his position, he took the ground that 
there are no legal tests on the subject of sanity or in- 
sanity; that the judges can give no direction for de- 
termining such issue, and that it is solely and purely 
a question of fact, to be determined by the jury on 
the sworn testimony before them. The presiding 
judge must give no instructions or directions as to the 
constituents or classifications of mental disorders, nor 
as to the dividing line which separates accountable 
sanity from irresponsible insanity. To allow him to 
do so would be to receive unsworn testimony from a 
non-expert witness. The result of this is that the 
judge must sit quietly by in his supposed ignorance, 
as a silent looker on, while the forensic battle is waged 
between opposing counsel, with their expert opinion 
testimony before the jury, as the sole triers and ar- 
biters of the facts. Who is to determine the perti- 
nency of the evidence offered? Not the presiding 
judge, for not knowing what constitutes insanity, he 
can not know what facts and circumstances tend to 
prove its existence. Can there be judicial adminis- 
tration without a presiding umpire to determine the 
disputes of opposing litigants? As well put a locomo- 


cite. 


| come solely a question of fact. 


| or disproof of the alleged mental disorder. 





In this he also stood opposed to his brother | 





tive engine in motion without an engineer, or launch 
a ship without a pilot or rudder. 

The error of Judge Doe’s position, as I understand 
it, and in fact of the whole New Hampshire court, 
lies in the assumption that the question of sanity or 
insanity is one purely of fact. Ladmit it is largely go, 
but no question of judicial contestation can ever be- 
Law pervades every 
human transaction, every question of stutus, every in- 
quiry of right and wrong, as vital force pervades every 
fibre, every corpuscle, of the living animal. The legal 
element may be agreed between the contestants, and 
hence may not be visible; still it is there, and denies 


| and determines what the issue is, and how the suit is 


to be maintained or defeated. 
It is my opinion that the inquiry of insanity, like 


| most others in judicial administration, is a mixed 
| question of law and fact. Of 
| and measure of mental disorder which absolves from 
| legal accountability; of law, necessarily, 


law, as to the extent 
in deter- 
mining the pertinency of testimony offered in proof 
Like most, 
if not all, other courts utterances on these 
questions have fallen under my observation, this 
court stands unmistakably committed to this doc- 
trine. Hence we have held that what is called emo- 
tional or moralinsanity is not adisease of the intel- 
lect, but sheer depravity—a surrender of the higher 
teachings of conscience to baser and debased passions, 
instincts and appetites. This we hold, the intellect- 
ual faculties remaining sound, is no defense to a crim- 
inal accusation. Hence we have held (and I under- 
stand my brothers as asserting it in this case) that te 
excuse conduct otherwise criminal, on the plea of in- 
sanity, the mind proper, as distinguished from the 
emotions, must be diseased, and the act charged must 
have been connected with that disease as effect with 
cause. Hence we have held, and so decide in this 
case, that on the trial of such issue in the primary 
court the presiding judge is within proper bounds 
when he determines what testimony is and what is 
not pertinent to the issue. 

It will be observed that the cases I have collated 
and considered were decisions made by courts which 
hold that moral insanity is a defense to a criminal 
prosecution. I think this fact should be considered 
in weighing their value as authority. The phrases, 
* sudden impulse” and “ overpowering or subverting 
the will,” are frequently encountered in the opinions 
delivered in those cases. Impulse is emotional rather 
than intellectual. It isa sudden emotional influence 
brought to bear on the will as an intellectual faculty, 
and asarule not the offspring of the reasoning facul- 
ties. Itis rather the antithesis of a formed judg- 
ment. It differs from the cognitive knowing faculty, 
and not infrequently so dominates the latter as to ac- 
quire for the time the mastery of the will. The will, 
the executive faculty of the mind, cannot with pro- 
priety be said to be subverted. To be subverted or 
overturned is to cease to have purpose—to cease te 
act, for without the function of the will there can be 
no physical action. The will retains all its power, but 
for the time ceases to act in harmony with the knowl- 
edge-possessing faculty. It is perverted, but not sub- 
verted. Iam speaking in common parlance, and em- 
ploying language in its popular sense. When the will 
is perverted by a disease of the brain or intellectual 
faculties, then any act caused thereby is blameless in 
the sight of the law. On the other hand, if there be 
no disease of the intellectul faculties, and the act 
done, though by a perverted will, is nevertheless the 
offspring of moral depravity, debauched appetite, 
blunted sense of right, or other kindred prompting of 
a wicked heart, then for such an act there is a moral 
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aud legal accountability in the amplest sense of those 
terms. The murderer, the assassin, the burglar, the 
incendiary, can truthfully plead that their wills have 
the executors of their intellectual 
promptings. Criminal passion or appetite has ob- 
tained mastery over their higher and purer intellect- 
wal endowments, and perverted their wills to its baser 
uses. [ have indulged in these reflections, because I 
think the expressions, *‘ sudden impulse’ and * sub- 
yersion of the will,” are inaccurate and misleading, 
at least under our jurisprudence. 

Keeping myself reasonably abreast with advanced 
thought, and with the later and better understanding 

f mental disorders, Lam willing to disclaim as un- 
tenable one of the tests of legal accountability de- 
clared by the judges in the WeNaghten case. This was 
a case of partial insanity, called ‘‘ mental delusion.” 
rhere can be no difference, in a legal point of view, be- 
tween delusion, illusion and hallucination. In that case 
it was said that the delusion would be a defense only 
when the supposed facts, if real, would have justified 
theact done. This rule is too exacting. At the head of 
this opinion [ have presented my views of the ques- 
tions discussed in the form of syllabi. 

Inthe present case the wife and daughter were tried 
and convicted of the murder of the husband and 
father. The homicide was perpetrated with a gun in 
the hands of the daughter, at the alleged insti- 
gation of the wife. The defense interposed for 
the daughter was idiocy. The wife’s defense was in- 
sanity, in the form of mental delusion. The delusion 

whallucination was her alleged belief in a supernatu- 
ral power and influence the husband had and exer- 
cised over her, by which he could bring sickness and 
even death upon her. That by the exercise of this 
power, he had brought on her protracted sickness, and 
she feared and believed he would ultimately destroy 
her life. Of course this fear and belief could only be 
gathered from her own conduct, and expressions of 
belief and fear. If this delusion proceeded from men- 
tal disorder or defective mental organism, it is ques- 
tionable if the case does not fall directly within the 
rule declared in the MeNaghten case. If the wife be- 
lieved her husband possessed supernatural power over 
her, by which through unseen influences he could 
bring upon her disease, and even death; that he had 
exerted that power, and caused’her to be sick for a 
great length of time, and she believed, intended ulti- 
mately to take her life—in what manner could she rid 
herself of such impending peril? She could not flee 
away from it if she would, forthe power being super- 
natural, it could pursue her whithersoever she fled. 
Supposing her delusion to be a fact, how could she 
save her own life by any preventive measures short of 
taking his? 

Was her alleged delusion insanity? Was it, if it ex- 
isted, a disease of the reasoning faculty? What say 
psychological experts on this subject? It is believed 
that the delusion claimed for her is a very common su- 
perstition with the grossly ignorant, particularly 
among the colored population. Less than three centu- 
riesago the whole English-speaking people labored 
under this delusion or superstition,and called it witch- 
craft. So firmly did they believe it that they made 
the practice of it acapital felony. Many unfortunates 
to whom this dark art was imputed paid the penalty 
by the most torturing of all known methods of inflict- 
ing the death sentence. Were our ancestors, from the 
king on his throne to the laboring peasant, all insane? 
Even the great and good Sir Matthew Hale was a be- 
liever in witchcraft. He said *‘ that there were such 
creatures as witches he made no doubt at all; for 
first, the Scriptures had affirmed so much; secondly, 
the wisdom of all nations had provided laws against 


ceased to be 





such persons, which is an argument of their confidence 
in such crime.’’ On the other hand,if the great,the no- 
ble and the learned, two or three centuries ago,slaught- 
ered men and women indiscriminately as the imputed 
possessors of this demoniacal power, and under all the 
forms of law and for the public welfare, is it right to 
make an example of ignorant, superstitious 
woman, if she destroyed one life, asthe only means, 
to her benighted vision, of saving her own? Of course 
this is stated on the hypothesis that she really believed 
her husband possessed and was exercising this dan- 
gerous power. 


one 


Let us pursue this line of thought a little further. 
In the world are very many religious faiths, each per- 
haps asserting a divine or supernatural inspiration. 
Take three of the most prominent, the Christian, the 
Mohammedan and the Buddhist, each numbering its 
adherents by the hundred millions. With each of 
these faiths the profession of the other two are mere 
superstitions or hallucinations. Are the invocations 
to Allah and to the Enlightened Que any more an 
illusion to our comprehension than Christian worship 
is to theirs? Our faith, we maintain, is founded alike 
on Divine revelation and the inherent evidences of 
its purity and truth. Is their mental delusion a spe- 
cies of partial insanity? And if inthe zeal of the re- 
ligion of Mohammed, propagation by the sword is be- 
lieved to be a duty, issuch act to be excused on the 
score of mental illusion? What of the believers in 
spiritualistic materializations, mind-reading, and the 
many other isms which live their brief day, and are 
not without a following? Are the believers in such 
supernatural power mentally diseased ? Such inquiries 
may be amusing, if not interesting, to the visionary 
and speculative. They can only bewilder, when ap- 
plied to the actual transaction of business life. Judi- 
cial administration is too real to euter upon such 
doubtful and dangerous speculations. Iu the language 
of Judge Curtis: ‘“‘ It searches after those practical 
rules which may be administered without inhumanity 
for the security of civil society, by protecting it from 
crime. It inquires, not into the peculiar constitution 
of mind of the accused, or what weakness, or even dis- 
orders,he was afflicted with,but solely whether he was 
capable of having, and did have, a criminal intent.” 
I hold we should take our steps cautiously inadopting 
the theories of psychological enthusiasts, lest we dis- 
arm retributive justice of allits restraining energy. 

This is a dissenting opinion, and | wish to be under- 
stood as intimating no opinion, either one way or the 
other, on the sufficiency or insufficiency of the as- 
serted insanity relied on in this case. It being, under 
the opinion of my brothers, a question of fact for the 
jury, I will leave it to them, without any attempt to 
bias them by any thing Imay say. I regret the nee 
cessity I have felt resting apon me of differing with 
my brothers in this case. I regret what I conceived 
to be a duty to express my views so much at length. 
Ona question of less importance, 1 would not have 
done so. I have feared however, and still fear, that 
the effect of their ruling will be to let in many of the 
evils which result from allowing the defense of emo- 
tional insanity. I acquit them of all intention to 
alter the rule of this court on that subject. Still I 
think the line cannot be too clearly and sharply drawn 
which separates the pitiable, unfortunate victims of 
diseased mental faculties from the recklessly de- 
praved, whose chief evidence of insanity is found in 
the causeless atrocity of their crimes. Human life 
has become all too cheap; and while we spread the 
mantle of merey over the criminally irresponsible, the 
lawless should be made to feel that the way of the 
transgressor is hard. The terror of the Jaw may thus 
become a miuister of peace. 
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WILL—EXECUTORY DEVISE—CONDITIONAL 
ESTATE. 


VERMONT SUPREME COURT, SEPT. 21, 1887. 


RANDALL V. JOSSELYN. 


A will provided that ‘“ when my son has attained the age of 
twenty-one, or at my decease, if thereafter, he is to have 
the management and control of said property, which I 
give to him and heirs absolutely, provided he has chil- 
dren or their descendants who can inherit said property, 
or the avails of the same, from him at the time of his de 
cease; but in the event of his death without children, or 
their descendants who can inherit from him, I then will 
and direct that all my said property go to my nephew 

* * * and his heirs, or tohis children and their de- 
scendants, in the event of his death before the death of 
my said son.”’ Held, that this was an executory devise, 
and that the son took a conditional estate only, subject to 
be defeated by his death without children or their de- 
scendants surviving him. 


ILL for construction of a will. The opinion state$ 
the case. 

William E. Johnson, for orator. 

French & Southgute, for defendant. 


WALKER, J. The testatrix, Sarah S. Randall, de- 
vised and bequeathed all her estate, real and personal, 
to her son, Charles E. Randall, who was her only child 
and heir, subject to the following conditions and limi- 
tations: ‘In the event of my decease before my son 
shall have attained the age of twenty-one years, I 
leave the care and management of my property, for 
the benefit of my son, to my executor hereinafter 
named, until my son shall have attained the age of 
twenty-one years. My said executor is hereby author- 
ized before my son arrives at such age, with the con- 
sent of my son, to change any of my property into 
mouey or other property, for the benefit of my son, if 
my executor and my son deem it best todo so. When 
my son has attained the age of twenty-one years, or 
at my decease, if thereafter, he is to have the control 
and management of said property, which I give to 
him and heirs absolutely, provided he has children 
or their descendants who can inherit said property, or 
the avails of the same, from him at the time of his de- 
cease; but in the event of the death of my said son 
without having any child orchildren or their descend- 
ants who can inherit from him, I then will and direct 
that all my said property, or the avails of the same, if 
changed into other property or into money, go to and 
become the property of my nephew, Lloyd Norris 
Josselyn, my sister’s only child, and his heirs, or to 
his child or children, and their descendants, in the 
event of his death before the death of my said son." 

The will was duly probated. On the settlement of 
the executor’s administration account there was left 
belonging to the estate of the testatrix certain per- 
sonal property, a piece of land in Wisconsin, and a 
dwelling-house, outbuildings and land adjoining in 
Woodstock, Vermont, which were occupied by the 
testatrix as her homestead at the time of her decease. 
All the residue of her estate was, on the 2d day of 
August, 1882, decreed by the Probate Court to the ora- 
tor, the said Charles E. Randall, pursuant to the terms 
and provisions of said will, and he being then of full 
age, received possession of the whole estate from the 
executor. He now desires to sell and convey the real 
estate situated in Woodstock aforesaid, if he has au- 
thority under the will toconvey a good and perfect 
title to the same in fee, and brings this bill in chan- 
cery for the purpose of having the court determine 
what right and interest he has in the real estate in 
Woodstock under the will, and prays that he may be 





permitted to sell and convey the Woodstock premises 
on such terms as to the court may seem meet and 
proper. The decree of the Probate Court did not set- 
tle the question involved. The question arising then 
in the case is whatestate the orator, Charles E. Ran- 
dall, took in the devised premises under the will of 
the testatrix. 

In determining this question the whole will must be 
considered, and all the clauses construed together. In 
no other way can the intention of the testatrix be as- 
certained. In construing the will, the mind and in- 
tention of the testatrix, if it can be discovered, must 
prevail, unless that intention is in conflict with some 
fundamental principle of law, which ought not to be 
disregarded to meet the wish or caprice of the testa- 
trix. There is a devise or gift to the orator as first 
taken, and a limitation over to the defendant, Josse- 
lyn, or his children and their descendants. Effect 
must be given to both, if consistent with the rules of 
law, if such was clearly the intent of the testatrix. It 
is contended by the orator that the will gives him, as 
first taker, power to dispose of the whole estate, and 
that this power is inconsistent with, and therefore 
destructive of, the limitation over, and that as the 
limitation cannot be carried into effect, he takes the 
whole estate in absolute fee-simple. There is no 
doubt of the rule that where there is an absolute power 
of dispostion given by the will to the first taker, the 
limitation over upon his dying without children, ete., 
is void as being inconsistent with the absolute estate. 
The power of disposal vests the whole estate in the 
first taker. 4 Kent Comm. 264. But we think the 
ovator’s contention is not supported by the language 
ofthe will. The construction contended for would 
defeat the intention of the testatrix. The will, in the 
event of the decease of the testatrix before her son 
attained the age of twenty-one years, leaves the care 
and management of her whole estate to the executor 
during the son’s minority, and gives the executor 
power during that time to change any of her property 
into money or other property for the benefit of the son, 
if both deem it best todo so. When theson reaches the 
age of majority,or at her decease, if thereafter, he is to 
have the control and management of her property, 
which she ‘‘gives to him and heirs absolutely, pro- 
vided he has children, or their descendants, who can 
inberit said property, or the avails of the same, from 
him at the time of his decease.”’ 

No clause of the will gives the property to the sou 
except upon the express proviso and limitation therein 
stated. It gives him the fee conditionally. In the 
event of his decease, without issue living, his interest 
in the estate is defeated, and the whole goes over to 
the nephew or his issue. The estate does not vest ab- 
solutely in the son, unless he leaves issue at his de- 
cease who can inherit it from him. The ‘‘ control and 
management ”’ of the property, which the will gives 
him, manifestly does not include power of disposal. 
It gives him the use, possession, superintendence and 
direction of the property, and the power of exercising 
a general restraint over the same until the happening 
of the event that will determiué who takes the prop- 
erty in fee-simple absolute. The language of the will 
shows that the testatrix did not intend that her prop- 
erty should vest absolutely in her son on his attain- 
ing the age of majority, with power of disposal. In 
direct and clear language, she makes the estate given 
to him aconditional one, and contingent during his 
life, subject to be defeated by his death without chil- 
dren or their descendants surviving him. 

The will does not authorize or contemplate any 
change in her property after the son attains the age of 
majority. In the devise over the language is: ‘‘ I will 
and direct that all my said property, or the avails of 
the same, if changed into other property or money, go 
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to and become the property of my nephew,” etc. The 
phrase, * or the avails of the same,” in the devise to 
the son, and the phrase, ‘or the avails of the same, if 
changed into other property or money,”’ in the limita- 
tion over, when read in connection with the words 
“my property ’’ and ‘‘ all my said property,” and con- 
strued with other parts of the will, we think, do not 
indicate or imply a power of disposal in theson. They 
clearly have reference to changes made in her prop- 
erty by the executor under the authority given him 
by the will, which she intended should be subject to 
the devise over, and treated the same as property left 
by her. No express authority to dispose of her prop- 
erty is given to the orator, and none is fairly implied 
from the language of the will. The limitation over is 
not of such estate as the son, as first taker, shall have, 
as in Ide v. Ide, 5 Mass. 500; nor of such property as the 
son or first taker shall die possessed of, as in Attorney- 
General v. Hall, Fitzg. 314, and in Jackson v. Bull, 10 
Johns. 19, which word were held to imply an absolute 
power of ali2nation, and consequently an absolute 
ownership, destructive of the limitation; but the lim- 
itation here is of ‘‘all my said property, or the avails 
of the same, if changed into other property.’ The 
testatrix evidently intended that her son should suc- 
ceed to the inheritance, if he had issue at his decease 
to take it from him; otherwise that the nephew or his 
issue should succeed to it, so that the estate should 
descend in the line of her blood, rather than in the 
line of her husband, 

This view of the testatrix’s meaning or intention, 
derived from the provisions of the whole will, is 
strengthened from the situation of the testatrix in 
respect to her son and sister's descendants. The son 
was her only child and heir, and would have inherited 
her whole estate absolutely if she had left no 
will; and it is not probable that she would have 
attempted by will to limit and qualify his inter- 
est in her estate, and give it over to her sister’s de- 
scendants, on the happening of the specified contin- 
gency, if she had intended that the whole should vest 
in him absolutely on her decease. The general intent 
and controlling idea of the will is to vest the estate in 
the son only upon the condition and limitations ex- 
pressly stated therein. To read it otherwise would be 
reading it contrary to its primary signification, and 
defeat, rather than effectuate, the intention of the tes- 
tatrix. 

The defendant insists that the orator takes under 
the will simply a life estate, with a vested remainder 
in the defendant and his children, subject to be de- 
feated on the orator leaving children or their descend- 
ants at his death. We think this contention is erro- 
neous. By the terms of the will, if the son shall leave 
no children or their descendants who can inherit from 
him, at his decease, then the defendant or his de- 
scendants will tuke the estate, given in the first in- 
stance to the son, from the testatrix under the will, 
not as a remainder, but in substitution for the preced- 
ing estate. If the son leaves children or their descend- 
ants, they will take the estate given to him, not as a 
remainder under the will, but by descent from him, 
out of the fee devised to him, which has not been de- 
feated by the prescribed event. The language of the 
primary devise does not in terms limit the estate to a 
life-estate in the son, but it in terms givesto him the 
fee on the specified condition, on the occurrence of 
which the fee is to cease and go over, and vest 
in the devises over, if there then be any to 
take, and if there be none, then the devise 
over will become inoperative, and the conditional 
fee will become absolute in the son. 2Jarm. Wills, 
489; 2 Readf. Wills, 647; Drummond v. Drummond, 26 
N. J. Eq. 234; Jackson v. Staats, 11 Johns. 337. Nor 
is the testatrix’s language consistent with an estate 











of inheritance descendible to an indefinite failure of 
issue, which would constitute an estate in fee-tail 
which under our statute would bea life-estate in the 
first taker, with remainder in fee-simple to the person 
to whom the estate tail on his death would first pass, 
for the limitation is not upon an indefinite failure of 
issue, but is expressly confined to a failure of issue at 
the time of the death of the first taker. The limita- 
tion cannot operate as a limitation of remainder after 
a life-estate, four it is not an estate immediately ex- 
pectant on the natural determination of a particular 
estate of freehold limited in the will. The limitation 
is a devise over to the defendant or his children and 
their descendants in derogation of, or in substitution 
fora preceding estate in fee-simple in the son, the 
fee-simple given to the son being subject to be de- 
feated in favor of the devisees over, on the simple 
condition of his having no issue at its decease to whom 
it can descend. It is a strict executory devise. 2 
Jarm. Wills, 485; 2 Redf. Wills, 645. This construc- 
tion of the will will carry out the intention of the tes- 
tatrix. The condition of the devise over is valid, and 
within the rule as to perpetuities, for the event un- 
der which the fee passes away from the collateral 
heirs of the son must happen, if at all, at the decease 
of the first devisee. 

Therule is weli settled that where the devise over 
depends upon a definite failure of issue at the decease 
of the first devisee, an estate in fee-simple with an 
executory devise is created. 

The doctrine is very clearly explained by Kirkpat- 
rick, C. J., in Den v. Taylor, 5 N. J. L. 413, where the 
testator devised all his lands to his nephew, Stephen 
Shepherd, his heirs and assigns, forever, with the lim- 
itation in ‘‘ case he should die before he arrives to law- 
ful age, or have lawful issue, then and in that case 
over”’ to his nephew, John Sheppard, and _ his nieces, 
Hannah and Louisa Sheppard. The court held that 
the devise gave Stephen an estate in fee, with a limi- 
tation to John, Hannah and Louisa, by way of execu- 
tory devise, and not an estate in fee-tail, with a re- 
mainder over. 

In Den v. Snitcher, 14 N. J. L. 53, the words of the 
limitation following the gift to the testator’s son of 
the plantation were: ‘‘If he shall die without issue, 
then at his decease the plantation shall be divided; ”’ 
the one-half part being given over in trust for the 
benefit of the monthly meeting of Friends. The court 
held that an executory devise, because the limitation 
over was on a definite failure of issue, the devise over 
taking effect at the decease of the first devisee. 

In Den vy. Allaire, 20 N. J. L. 6, it was held that 
where the limitation over is to take effect upon a defi- 
nite failure of issue, the previous estate is a fee simple 
subject to be defeated upon the happening of the 
event specified in the limitation. 

In Hatfield v. Sneden, 54 N. Y. 280, where the testa- 
trix devised and gave her whole estate to her daughter 
Elizabeth and her heirs and assigns forever, provid- 
ing her son, who was supposed to be lost, did not re- 
turn, but if he should return, then the Caughter and 
son to share the same equally, and providing further 
that ifthe son did not return. and the daughter should 
have nochildren living at her decease, her whole es- 
tate should go to Jacob Hatfield and his heirs and as- 
signs forever, it was held that the daughter took the 
estate in fee, limited by the executory devise over to 
Hatfield, which would defeat the daughter’s fee on 
the happening of the specified event. To the same ef- 
fect are Richardson v. Noyes, 2 Mass. 56; Moffat v. 
Strong, 10 Johns. 12; Deny. Schenck, 8 N. J. L. 29; 
Seddel v. Wills, 20id. 223; Pells v. Brown, Cro. Jac. 
590: Roe v. Jeffery, 7 Term R. 589; Popham v. Ban- 
field, 1 Salk. 236; 4 Kent Com. 268 et seq. 

The essential quality of an executory devise is that 
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it cannot be affected by the owner of the precedent 
estate. 2 Jarm. Wills, 495. It is well settled that a 
valid executory deed of real or personal estate cannot 
be defeated at the will or pleasure of the first taker. 
It cannot be barred by any method of alienation. 
Pells v. Brown, Cro. Jac. 590; Wankford v. Wankford, 
1 Salk. 299; Moffat v. Strong, 10 Johus. 12; Jackson v. 
Bull, id. 19. 

The first taker has nothing more than the use of the 
property, and any conveyance of the real property by 
him would be inoperative and void as against the de- 
visee over, if the contingency happens which will vest 
the fee in him. If the first taker could legally exer- 
cise acts of ownership over the property it would be 
useless for the law to recognize and guard such de- 
vises. Such a devise and the power of disposal are re- 
pugnant, and cannot both exist under the same de- 
vise. 

Where the right to alienate the fee is not given to 
the first taker by the instrument creating the estate, 
the Court of Chancery cannot by its decree authorize 
aconveyance of the estate by him,which will give 
good title thereto in fee to the purchaser, without the 
consent of all the devisees over in whom the title may 
ultimately vest absolutely. While the instrument 
stands as the foundation of the estate, it is controlling 
upon the court. Chancery may perhaps, in a case call- 
ing for such intervention, require the first taker of 
property limited by an executory devise to give se- 
curity before taking the property from the executor, 
and may restrain a contemplated sale of it; but it will 
not intervene to authorize a sale without the full con- 
sent of all persons who may have a contingent inter- 
est therein. As in every executory devise, the whole 
estate passes out of the devisor in the first instance (2 
Washb. Real Prop. 344, 345; 2 Pow. Dev. 241), if the 
persons were all living who might take under the ex- 
ecutory devise, and capable of contracting a convey- 
ance of the estate joined in by the first taker, and all 
the possible devisees over would give a good title in 
fee to the purchaser. So ona bill brought for that 
purpose, in which all the possible devisees over are 
made parties, where the consent of all such possible 
devisees over to such a decree is shown by the plead- 
ings, the Court of Chancery may doubtless by its de- 
cree authorize the conveyance of the estate by the 
first taker upon the conditions of the consent, or other 
equitable conditions, which would give a good title to 
the purchaser against the devisees over. 

In the devise in question, on the happening of the 
contingency, the estate vests ultimately in the de- 
fendant, Josselyn, if he survives the orator; but if he 
does not, then in the defendants’ children, and their 
descendants living at the orator’s decease. It cannot 
now be determined in whom of the devisees over the 
estate will ultimately vest. The person who will take 
may be yet unborn. The defendant’s children and 
their descendants are not parties to the proceeding, 
nor have they in any way consented to the convey- 
ance of their contingent interest. Their contingent 
rights are in no way affected by the defendant's an- 
swer, consenting that the orator may be authorized to 
convey the fee on furnishing security to him to ac- 
count for the avails. A conveyance of their contin- 
gent interest under such circumstances, under a de- 
cree of the court, would be inoperative, and give no 
title to the purchaser against them, should the fee ul- 
timately vest in them, or either of them. We hold 
that the testatrix intended to provide for the defend- 
ant or his children and their descendants on the con- 
tingency of her son dying without children, or their 
descendants, who could inherit from him, and that 
the devise over to him or them, on the happening of 
the contingency, will take effect as an executory de- 
vise, if there be any of them to take; and that the or- 








ator takes under the will a qualified or conditional fee 
in the land in question subject to be defeated on his 
dying without children or their descendants, if any of 
the devisees over be then living to take the land, to 
whom the same would in that event pass in absolute 
fee-simple; and that waiting the happening of this 
contingency, the orator has no power to convey the 
land, and give good title in fee thereto. 

The decree of the Court of Chancery, so far as it is 
in accordance with these views, is affirmed, and re- 
versed so faras it hoids that the orator has power un- 
der the will to convey the land in question, and give 
good title thereto; and authorizes him to convey the 
same on giving the defendant a bond, with ample sur. 
ety to account for the avails thereof. As this bill was 
filed by the devisee against a devisee over for the pur- 
pose of determining aconstruction of the will, neither 
party is allowed costs. 

The cause is remanded to the Court of Chancery, 
with a mandate to enter upon a decree in accordance 
with the views herein expressed. 


_ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

ACTION—ASSUMPSIT—MONEY HAD AND RECEIVED.— 
In order to maintain asswmpsit for money had and 
received, there need be no privity between the parties, 
nor any promise to pay, other than that arising and 
implied from the fact that the defendant has money 
in his hands belonging to the plaintiff that he has no 
right conscientiously to retain. It is said that asswmp- 
sit for money had and received will not lie, for that 
there is no privity between the State and the village, 
as the latter received from third persons, and has re- 
tained the money in good faith, under an adverse 
claim of right and ownership. Butin order to main- 
tain this action there need be no privity between the 
parties, nor any promise to pay, other than what arises 
andisimplied from the fact that the defendant has 
money in his hands belonging to the plaintiff that he 
has no right conscientiously to retain. In such case the 
equitable principle on which the action is founded im- 
plies the promise. When the fact is found that the 
defendant has the plaintiff's money, if he can show 
neither legal nor equitable ground for keeping it, the 
law creates the privity and the promise. Brand 
v. Williams, 29 Minn. 238; Knapp v. Hobbs, 50 N. H. 
476; Bank v. Smith, 5 Conn. 75; Mason yv. Waite, 17 
Mass. 560; Hall v. Marston, id. 574; Vaughan vy. Mat- 
thews, 15 Q. B. 190, note; Walker v. Conant (Mich.), 
31 N. W. Rep. 786. Lord Mansfield says in Moses v. 
Macferlan, 2 Burr. 1005, that ‘‘if the defendant be 
under an obligation from the ties of natural justice 
to refund, the law implies the debt, and gives 
this action, founded in the equity of the plaintiff's 
case, as if it were upon a contract,’’ or, as the Roman 
law puts it, *‘ quasi ex contructu.’”’ Though as to its 
merits this case has always been doubted, and rarely 
followed, Corey v. Gale, 13 Vt. 644; Phillips v. Hun- 
ter, 2 H. Bl. 414, it dues not seem to have been criti- 
cised on this point; and in Cary v. Curtis, 3 How. 236, 
the Supreme Court of the United States adopts its 
lunguage as one of the principles on which the action 
for money had and received is maintainable. Howard 
v. Wood, 2 Show. 24; Freem. 473, 478, was indebitatus 
assumpsit for the fees and profits of the office of 
stewardships of a court-leet.and court-baron, brought 
by a grantee of the reversion of the office for ninety- 
nine years, against a stranger who took the fees and 
profits thereof to himself. It was objected that the 
action would lie only when there is a quasi contract 
or an agreement between the parties; as when another 
pays money toJ, 5. to my use, then J, 8S. agrees by 
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construction of law when he receives the money to 
pay it tome; but when aman receives money as due 
to himself, it will be hard to make this an agreement 
by construction whether he will or not; that the decla- 
ration ought to be according to the fact; that it was 
laid that the defendant received the fees ad usum et 
commodum querentis, whereas in truth he receives 
them to his own use. But the court adjudged that 
the action would lie, but said, had it been an original 
case, it should have adjudged otherwise, but that there 
were many such judgments, some passing sub silentio, 
and others on debate, especially in the Exchequer. The 
same objection was made in Arris v. Stukely, 2 Mod. 
260, which was indebitutus assumpsit for the fees of the 
office of comptroller of the customs at the port of 
Exeter, which the defendant had received to his own 
use, against the will of the plaintiff, on pretense of 
title to the office; but the court gave judgment for the 
plaintiff. Indeed, assumpsit for money had and re- 
ceived is now the usual mode for trying the title to an 
office to which fees are annexed. Mayor v. Gorey, 
Freem. 455; Powell v. Milburn, 3 Wils. 355; Boyter v. 
Dodsworth, 6 Term R. 681; Green v. Hewett, Peake, 
182; Hall v. Mayor, 5 Q. B. 526. In Hitchin v. Camp- 
bell, 2 W. Bl. 850, the court said that this action had 
been much extended as a very useful and general 
remedy; that while the action was in its infancy the 
courts endeavored to find technical arguments to sup- 
port it, as by a notion of privity, etc., but that that was 
too narrow ground to support the action to the extent 
to which it had been admitted. In O’Conley v. 
Natchez, 1Smedes & M. 31; S. C., 40 Am. Dee. 87, it is 
held that asswmpsit for money had and received lies 
where intruders or trespassers collect under an adverse 
claim that which belongs to the plaintiff. It is said by 
Heath, J., in Lightly v. Clouston, 1 Taunt. 112, that 
Holt, C. J., held it clear law that if one goes and re- 
ceives my rents from my tenants, under pretense of 
title, I may bring my action against him for money had 
and received. The same notion is favored by many 
authorities. Bac. Abr., ‘*lsswmpsit,” A.; Arris v. 
Stukely, 2 Mod. 260; Mayor v. Gorey, Freem. 
Hasser v. Wallis, L Salk. 28. But some of the authori- 
ties are the other way. Cunningham y. Lawrents, re- 
ported in Gwyllim’s notes to Bac. Abr., “* Assumpit,”’ 
A.; Marshall v. Hopkins, 15 East, 309; Codman vy. 
Jenkins, 14 Mass. 96; Redfield, J., in Turnpike Co. v. 
Smith, 12 Vt. 212. In Bank v. National Bank, 19 Fed. 
Rep. 301, asswmpsit for money had and received was 
maintained upon the ground that the law implies a 
promise whenever the defendant has in his hands 
money of the plaintiff's that he is not entitled to retain 
as against the plaintiff; and Judge Wallace says that it 
has long been well settled that want of privity is no 
objection to maintaining the action. In Pierce v. 
Crafts, 12 Johns. 90, it is said not to be true 
that the action for money had and received can 
be grounded ouly on privity of contract, but that if a 
man receives my money without authority, I may re- 
cover it of him in this form of action, although there 
is no privity of contract between us. See 1 Cranch 
App. 440, where the cases are collated. In the case be- 
fore us, the justices could impart to the village no 
right to retain the money, and the village took it, 
knowing all the facts,and chargeable with knowledge of 
the law that it belonged to the State, and its payment 
to the village inthe circumstances constituted no re- 
cognition by the State of the claim of the village, not 
even pro hac vice. These and other features distin- 
guish this case from many of those relied upon by the 
defendant. Thus in Rogers v. Kelly, 2 Camp. 125, the 
banker’s clerk, by mistake, paid plaintiff's money to 
the defendant for a valuable consideration, the de- 
fendant not knowing that it was plaintiff's money; 
and although, iu giving judgment for the defendant, 
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the case is put on the ground of want of privity, yet it 
comes better within the principle laid down in Mason 
v. Waite, 17 Mass. 560, and adopted in Bank v. Plimp- 
ton, 17 Pick. 159, and Thacher v. Pray, 115 Mass. 291, 
that it would be mischievous to require those who 
receive money in the way of business or the payment 
of debts to look into the authority of those from whom 
they received it. In Turnpike Co. v. Smith, 12 Vt. 212, 
defendant had never promised and had no money in 
his hands belonging to the plaintiff, and the plaintiff 
was regarded as having foregone a legal right under a 
misapprehension of the law. Soin Williams v. Everett, 
14 Kast, 582, defendant had neither promised plaintiff, 
nor had any money in his hands belonging to him. In 
Coles v. Wright, 4 Taunt. 198, the defendant wasa 
mere bearer of the money, and had paid it over to the 
trader lying in prison before he became a bankrupt, 
and it was sought to charge him by relation; but he 
had judgment. In Stewart v. Fry, 7 Taunt. 339, there 
was nothing to restrain the right of the acceptors who 
made the remittance to recall the money as they did, 
nor of the defendants to make any new appropriation 
of it that they thought fit, nor any promise to hold it 
for plaintiff's use. In Howell v. Batt, 5 Barn. & Adol. 
504, the defendant was servant to another, and no sum 
of money had been expressly given to him by his 
master for the plaintiff; nor did it appear but that his 
master might have countermanded payment to the 
plaintiff, and the defendant had agreed to hold no 
money to the use of the plaintiff, but held it to the 
use of his master. Yates v. Bell, 3 Barn. & Ald. 643, 
is simply to the effect that whena party to whoma 
bill is remitted repudiates the trust with which it is 
clothed, it gives no right of action to the party to 
whose account the billis directed to be applied. In 
Adams y. Nickerson, 1 Allen, 427, the defendant did 
not know that the debtor abroad had instructed his 
agent here to have him pay plaintiff's claim out of 
money in his hands, and he had repaid the balance of 
it tothe agent, as he agreed to do when he received it. 
Vt. Sup. Ct., Sept. 9, 1887. State v. Village of St. 
Johnsbury. Opinion by Rowell, J. 

CONSTITUTIONAL LAW — INTERSTATE COMMERCE — 
LICENSING LOCOMOTIVE ENGINEERS.-— An act which 
requires all railroad engineers engaged in runninga 
train of cars orengine used for the transportation of 
persons, passengers, or freight on the main line of any 
railroad in this State, to be examined and licensed by 
a board appointed by the governor, and makes it a 
misdemeanor, punishable by fine and hard labor, for 
any engineer to act in that capacity without such 
examination and license, is not a regulation of inter- 
State commerce, but an internal police regulation, 
which the State had undoubted power to enact as a 
law. It incidentally affects inter-State commerce, but 
does not amount to a regulation, any more than laws 
licensing, by State authority, pilots of vessels engaged 
in such commerce, which bave always been held free 
from constitutional objection. The laws of the several 
States have undertaken, not only to license pilots in 
such cases, but have gone so far as to regulate the 
whole subject of pilotage, and pilots; fixing their 
qualifications, employment and pay, including the 
tender of services, and on refusal to employ, authoriz- 
ing the recovery of half pay. These laws have been 
sustained, not on the ground that Congress had recog- 
nized them as valid, for it is clear that no such recogni- 
tion could confer any constitutional power on the 
States which they did not already possess, but upon 
the ground that they were necessary police regulations, 
having in view the public safety, orif regulations of 
commerce in a certain sense, they were local regula- 
tions, of such « nature as to be permissible until Con- 
gress itself undertook to exercise the same power by 
legislating onthe subject. Cooley v. Boardof War- 
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dens of Philadelphia, 12 How. 323; Ex parte Niel, 13 
Wall. 236. There are many police regulations of this 
nature, incidentally affecting commerce, which have 
been sustained by the courts. It is well settled that 
the State may pass laws requiring railroads running 
from one State to another to fence their tracks, to 
ring a bell, or blow a whistle on approaching a crossing 
or highway, to erect gates or bridges, and keep flagmen 
at dangerous places on highways, to stop for reason- 
able times at certain stations, to fix and post printed 
time-tables, rates of fare and freights, and other things 
of like character having reasonably in view the preven- 
tion of fraud and extortion, or other injury, and the 
preservation of the safety of the public. Railroad Co. 
v. Fuller, 17 Wall. 560; Mobile, etc., R. Co. v. State, 51 
Miss. 137; Com. yv. Eastern R. Co., 103 Mass. 254; S. 
C., 4 Am. Rep. 555; Peoplev. Boston & A. R. Co., 70 
N. Y. 569; Railroad Com’rs v. Portland, etec., R. Co., 
63 Me. 269; 8S. C., 18 Am. Rep. 208; Davidson v. States, 
4 Tex. App. 545: 8S. C.,30 Am. Rep. 166; Tied. Lim. 
Police Powers, § 194; Cooley Const. Lim. (5th ed.) 
*579 et seq. The exaction of a licensein sucha case 
does not impose adirect burden upon inter-State com- 
merce, or interfere directly with its freedom. It only 
“acts indirectly upon the business through the local 
instruments to be employed, after coming within the 
State.’ It does not belong to that class of subjects 
which are national in their character, and admit of 
but one system of regulation for the whole country, 
having in view the prevention of unjust discrimina- 
tion, and the preservation of the freedom of transit 
and transportation from one State toanother. Wabash, 
etc., Ry. Co. v. Illinois, 118 U. 8. 557, and cases there 
cited. The case of Robbins v. Shelby Co. Taxing- 
District, 120 U. S. 489, does not conflict with the fore- 
going views. The license there exacted of foreign 
drummers was held to bea tax on inter-State com- 
merce. It was notapolice regulation. Even in that 
case the stronger reasoning, in our judgmentis, with 
the able opinion of Chief Justice Waite, concurred in 
by Justices Field and Gray. In Port of Mobile v. 
Leloup, 76 Ala. 401, we sustained as constitutional an 
ordinaace of the port of Mobile, imposing alicense tax 
upon a telegraph company doing business in that city, 
between this and other States, which was inter-State 
commerce. In this we followed as authority the case 
of Osborne v. Mobile, 16 Wall. 479, in which the United 
States Supreme Court sustained a similar license on an 
express company under like circumstances. The same 
question had been before decided in Southern Exp. 
Co. vy. Mayor, ete., Mobile, 49 Ala. 404, In City of New 
Orleans v. Eclipse Tow-Boat Co., 33 La. Ann. 647; S. 
C., 39 Am. Rep. 279, in like manner, a city ordinance 
exacting a license fee from the owner of tow-boats 
running on the Mississippi river, to and from the Gulf 
of Mexico, was held not unconstitutional as a regula- 
tion of commerce, upon authority of the same decision. 
In American Union Tel. Co. v. W. U. Tel. Co., 67 Ala. 
26, we held that the provisions of our Constitution 
prohibiting foreign corporations from doing business 
in this State without having at least one known place 
of busniess, and an authorized agent therein, was a 
legitimate exercise of the police power, and was not a 
regulation of commerce. The case of Yick Wo vy. 
Hopkins, 118 U. 8. 356, does not, in our opinion, lend 
any favor to the contention of appellant. The munici- 
pal ordinance, there pronounced invalid, vested in the 
board of supervisors the arbitrary power to license 
public laundries at their own mere will and pleasure, 
without regard to discretion in the legal sense of the 
term, and without regard to the fitness or competency 
of the persons licensed, or the propriety of the locality 
selected for carrying on such business. Properly con- 
strued, this case favors the views above expressed by 
us. The other objections to the law, based on cousti- 





tutional grounds are, in our opinion, not maintainable, 
It does not confer judicial power on the board appoin- 
ted by the governor, nor does it deprive the citizen of 
his liberty or property without due process of law, 
The vesting by legislative authority of the power to 
license various occupations and professions requiring 
skill in their exercise, or the observance of the law of 
hygiene, or the like, have never been construed to be 
obnoxious to these objections. It has been uniformly 
held that laws providing by accustomed modes for the 
licensing of physicians, lawyers, pilots, butchers, 
bakers, liquor dealers, and in fact all trades, profes- 
sions and callings, interfere with no natural rights of 
the citizen secured by our Constitution. Mayor, ete., 
Mobile v. Yuille,3 Ala. 137; Dorsey’s case, 7 Port, 
(Ala.) 295; Cooper v. Schultz, 32 How. Pr. 107, and 
authorities cited; Coe v. Schultz, 47 Barb. 64; Metro- 
politan Board of Health v. Heister, 37 N. Y. 661; 
Reynolds v. Schultz, 34 How. Pr. 147; People v. Medi- 
cal Society of N. Y., 3 Wend. 426; Metropolitan Board 
of Excise v. Barrie, 34 N. Y. 627; Barbier v. Connolly, 
113 U. 8. 27; Soon Hing v. Crowley, id. 703; Slaughter- 
House cases, 10 Wall. 273. Ala. Sup. Ct., July 20, 
1887. McDonald v. State. Opinion by Somerville, J. 


GUARANTY—COLLECTIBILITY OF NOTE.— A guaranty 
upon the back of a note was in these words: “I 
guaranty the within note good till paid.’’ Held, that 
this was a conditional guaranty, the word ‘‘good” 
importing only that the note was capable of being 
collected. There hasbeen no case before this court 
where the words of the guaranty were precisely like 
this. That of Allen v. Rundle, 50 Conn. 20, comes 
nearest to it. But there the words were *‘ good and 
collectible,’ and they were construed as constituting 
a conditional guaranty. We do not think the addition 
of the word ‘‘ collectible ’’ controlled that case, for the 
words ‘good ’’ and ‘‘collectible”’ are of similar im- 
port when used insuch connection. The plaintiff in 
support of his position cited Bank v. Hopson, 53 Conn. 
454, where the guaranty wasinu this form: ‘* For value 
received, we guaranty the within note until paid,” 
which was held to be a guarauty of payment. In view 
of this case the plaintiff's counsel, with a suggestive 
play upon the words, asked: ‘‘ How can the insertion 
of the word ‘ good’ in a guaranty make it bad?” It 
cannot make it bad, but it may determine the class to 
which the guaranty belongs. Had the plaintiff used 
ordinary diligence in collecting the note of the maker, 
or shown that it was not collectible, he could have re- 
covered, provided, of course, there was a good con- 
sideration. Thesimple question is, what does the 
word “ good” in such a connection import? It seems 
to us unnatural to give it all the force that attaches to 
the word ‘‘ payment,” for the latter refers to the act 
of the debtor alone, irrespective of any steps taken by 
the creditor, while the former word refers to and 
qualifies the note. The maker of a note may pay it 
when no one would have considered the note good, 
and on the other hand, a note may be considered per- 
fectly good which the maker would not pay till com- 
pelled to do so. Theaccepted test of the goodness of 
a note is its capability of being collected independent 
of any voluntary act of payment on the part of the 
maker, and the use of ordinary diligence on the part 
of the holder is implied where diligence would avail. 
In Bank v. Hopson, supra, there was no word to limit 
theextent of the guaranty, except the words “till 
paid.” The court therefore considered the guaranty 
as belonging to the stronger class of absolute guaran- 
ties requiring actual payment, and the case was like- 
ned to that of Breed v. Hillhouse, 7 Conn. 523, where 
the word ‘‘payment’’ was used. Our position receives 
strong confirmation from distinguished text-writers, 
aud from decisions in other jurisdictions. In Edw. 
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Bills, side page 235, itis said: ‘‘‘I warrant this note 
good,’ means that it is collectible, that the maker is 
responsible; it is notan engagement that the note will 
be promptly paid at maturity; and it is therefore in- 
cumbent on the holder of such note and guaranty, in 
order to charge the guarantor, to prove by legal eyi- 
dence that the maker was not responsible.” In 2 
Danl. Neg. Iust., § 1769, it is said: ‘*The words ‘I 
guaranty the collection of the within note, and I 
promise that this note is good and collectible after due 
course of law,’ and ‘I warrant this note good,’ are 
phrases of similar import, binding the guarantor only 
upon condition that the guarantee acts with due dili- 
gence in prosecuting the collection of the note.”” In 
Hammond vy. Chamberlin, 26 Vt. 406, ‘‘ I hereby guar- 
anty this note good until January 1, 1850,” was held 
collateral, and not an absolute undertaking, and that 
the contract meant that the makers of the note should 
be in that condition that payment could be enforced 
against them if legal diligence was used for that pur- 
pose. In Curtis v. Smallman, 14 Wend. 231, a guaranty 
*T warrant this note good,” indorsed by the payee on 
the note, was heldto bea guaranty that the note is 
collectible, and not that it will be paidon demand. In 
Cooke v. Nathan, 16 Barb. 342, it was held that a con- 
tract, ‘this note is good,’”’ meant that it could be col- 
lected by due course of law. The case of Koch v. 
Melhorn, 25 Penn. St. 89, has been cited by the text- 
writers as opposed tothe construction given above, 
and so far as we have noticed it is the only opposing 
case. It seems to us however that it is distinguishable 
from the cases cited. It was an action on a parol war- 
ranty of a note, where the words used were that the 
note was ‘‘just as good as if he would give him (the 
plaintiff) the money; that he would insure it as good 
as gold and silver.’’ It will be seen that the meaning 
did not depend on the word ‘‘good”’ alone; there is 
specially made an extra standard of the goodness in- 
tended, that is, it was just as good as if he would give 
him the money, which is actual payment, and when it 
was added ‘‘ as good as gold and silver,’’ it referred to 
money in hand. Such language might well be held 
equivalent to a warranty of payment, as it was by that 
court. Conn. Sup. Ct. Err., Sept. 9, 1887. Cowles v. 
Peck. Opinion by Loomis, J. 


INSURANCE— USE OF PREMISES — DESCRIPTION OF 
PROPERTY.— A contract of insurance made for a period 
of years, upon a mill building and machinery, while 
the process of construction was known to be still in- 
complete and going on, is applicable to the property 
when complete as contemplated by the parties. A 
description of the property as a ‘‘saw-mill building” 
had not the effect to restrict the use to the purpose of 
asaw-mill. The contract isto be construed in the 
light of the circumstances under which it was made. 
The insurance to run five years was effected while the 
buildiug was known to be in the process of construc- 
tion and equipment with machinery. The plaintiff 
had another building near this which was called the 
“Factory Building.’’ The policy insured the plaintiff 
as follows: #2,083.33 on their brick compositioned 
roofed saw-mill building; * * * $1,666.60 on their 
machinery of all kinds, both fixed, movable, their set- 
tings, parts, and appliances, circular, edging, and but- 
ting saws, shafters, gearing, belting, pulleys, hangers, 
tools, fixtures, mill-wright work, boilers and engines, 
steam, gas, and water pipes, while contained in said 
mill building; $1,041.27 on lumber contained in said 
mill-yard, and on dock attached to said mill premises; 
$280.80 on lumber in process contained in said mill 
building. In the light of the circumstances to which 
we have referred, which were known to the plaintiff, 
and to the agent atleast of the defendant, it is difficuit 
to read the policy as specifying the purposes for which 





the property was to be used. The plainer purpose and 
effect of the term ‘‘saw-mill building ’’ was to describe 
and distinguish the property insured, not to declare 
the purposes for which only the mill should be used. 
Everett v. Insurance Co.. 21 Minn. 76. This term of 
description occurs only in that part of the policy em- 
ployed to designate the property insured, and the 
amount of insurance upon it. It is used in the applica- 
tion only in the same connection. It would seem too 
from the policy itself, that it was contemplated that 
the mill would be used for other purposes than the 
sawing of logs into lumber, and that lumber was to be 
then subjected to some other process of manufacture; 
for a part of the insurance was specifically on *‘ lumber 
in process.’”” The printed clause in the by-laws was 
therefore inapplicable to limit the use of the property 
to the purposes of a saw-mill, for the reason that the 
uses to which it was or was to be appropriated were 
not ‘“‘mentioned.’’ There was therefore no error in 
this particular of which the defendant can complain. 
Minn. Sup. Ct., July 27, 1887. Frost’s Detroit Lwmber 
& Wooden-ware Works vy. Millers & Manuf’rs’ Mut. 
Ins. Co. Opinion by Dickinson, J. 


TRADE-MARK—LABEL—WHAT WILL BE PROTECTED. 
—A device, bearing the names of the proprietors ofa 
patent medicine, the name of the medicine, the pro- 
prietors’ place of business, the names of various dis- 
eases, etc., and consisting chiefly of a letter of the 
alphabet, nine times repeated, arranged in three verti- 
cal columns, separated by lines or bars, so as to form 
three groups of three B.’s each, this letter being the 
initial of the three words forming the name of the 
medicine, generic words belonging to the science, the 
whole so printed on the wrapper, that when it is placed 
around the package of the goods, each of the three sides 
will present to view one of these combinations of B’s, 
is a label which the court will protect against infring- 
ment by other parties. The name of complainants’ 
medicine is Burdock Blood Bitters, and this gives rise 
to the suggestion that the three B's on the label are 
used descriptively of the medicine, being the initials of 
the three words constituting this name. Moreover as 
all the words are generic terms belonging to the lan- 
guage, the usual distinction between the appropriation 
of these in their literal sense, and words arbitrary or 
specific, is also suggested. A further suggestion is 
that B is merely a letter of the common alphabet, and 
being such, it is the property of the world, and in- 
capable of appropriation to the exclusive use of any- 
body. These considerations would perhaps all be 
pertinent were it not for the distinction between a 
trade-mark in its technical character, and a quasi 
trade-mark, such as a label or wrapper. It is not quite 
certain that even as a technical trade-mark, nine B’s, 
distributed into groups of three each, arranged ina 
given order, and placed in colored frames or settings, 
would not be sufficiently fanciful and arbitrary to be 
legitimate. There is no possible device or design 
which does not consist in its elements of something 
which is common to the whole world, when it comes 
to be represented to the eye. Combination and ar- 
rangement of some such elements underlie all individ- 
uality and all difference. If nine letters, collocated so 
as to form anew word, will become a symbol, it may 
be difficult to say why the same letter, or one of them 
nine times repeated, may not be so arranged and com- 
bined as to form, with certain accessory lines inclos- 
ing them, a symbolic tableau. Such a device, it might 
be, would serve nv. only as acommercial emblem, but 
as the distinctive standard of anation. Indeed it may 
be doubtful if the flag of our own country would be 
more easy of recognition among other national ensigns, 
than would be this label among most other labels of 
proprietary medicines. But whether the design would 
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suffice or not for a technical trade-mark, there can be 
no reasonable doubt that itis sufficient for a label; 
for taken in connection with the proprietors’ names, 
the name of their place of business, and the name of 
their medicine, all of which appear upon it, itis an 
appropriate indication of the origin and ownership of 
their goods; and if others, for goods of the same class, 
have imitated the main features of it so closely as that 
the imitation is likely to mislead the average public, 
and betray purchasers into ordering goods covered by 
the simulated label, thinking them to be those put on 
the market by the complainants, this would amount to 
unfair competition in trade, and upon being ascer- 
tained with due certainty, the use of the imitation 
ought to be enjoined. We are however satisfied that 
in this case, the injunction, if to be granted at all, 
ought to await the result of a trial upon the merits. 
Ga. Sup. Ct., March 5, 1887. Foster v. Blood Balm 
Co. Opinion by Bleckley, C. J. 


WATER AND WATER-COURSES—RIPARIAN RIGHTS — 
SUBMERSION OF LAND—RECESSION OF STEAM—ACCRE- 
TION AND RELICTION.— Plaintiff and defendants were 
originally adjoining upland owners, but bya change 
in the bed of a river, the adjoining portions of their 
lands became submerged, after which the river gradu- 
ally receded from plaintiff's land, and encroached on 
the land of defendant until it passed the original 
boundary. Held, that by the submersion, the original 
lines ceased to exist, and plaintiff becamea riparian 
owner, with all the accompanying rights_of accretion 
and reliction. They say in the first place, that the law 
of accretion applies only to the case of riparian land. 
and that as the plaintiff's lot did not originally bound 
upon the river, but was conveyed to him by distinct 
lines and boundaries (at least upon the sides affected 
by the present question), it cannot become by any 
changes of the river riparian land. We cannot accede 
to this claim. If a particular tract was entirely cut off 
from ariver by an intervening tract, and that inter- 
vening tract should be gradually washed away, until 
the remoter tract was reached by the river, the latter 
tract would become riparian as much as if it had been 
originally such. This follows necessarily from the 
ordinary application of the principle. All original 
lines submerged by the river have ceased to exist; the 
river is itself a natural boundary, and every changing 
condition of the river in relation to adjoining lands is 
treated as a natural relation, and is not affected in 
uny manner by the relations of the river and the land 
atany former period. If after washing away the in- 
tervening lot, it should encroach upon the remoter 
lot, and should then begin to change its movement in 
the other direction, gradually restoring what it had 
taken from the intervening lot, the whole, by the law 
of accretion, would belong to the remoter but now ap- 
proximate lot. Having become riparian, it has all 
riparian rights. This general principle is recognized 
by all the text-writers and by numerous decisions of 
the English and American courts. The river boundary 
is treated in all cases asa natural boundary, and the 
rights of the parties as changing with the change of 
the bed. The defendants claim, in the next place, that 
though a riparian owner may take by accretion to the 
middle of a stream, or in the case of a navigable river 
to high-water mark, yet that being the limit of his 
original title, and in the case of a non-navigable river 
the line of the adjoining owner, he cannot take such 
accretion beyond that line. This claim is utterly with- 
out support. The dividing line between the owners 
of the opposite sides of a non-navigable river is the 
middle of the river, but that middle line is merely an 
imaginary one, and changes with every change in the 
bed of the stream. Thus in Gould Waters, § 159, it is 
said that: ‘‘Ifan unnavigable stream, in which the 
title of a riparian owner extends ad filum aque, slowly 





and imperceptibly changes its course, the boundary 
line is the center of the new channel.’’ And numer- 
ous cases are cited in support of the position. The 
final claim of the defendants, which is substantially 
involved in the claim last considered, is that as the 
part of the plaintiff's law which was last left by the 
receding stream was an upland corner made by the 
converging lines, the plaintiff was entitled to no more 
than the restoration of this corner, after it had been 
washed away, leaving all beyond it toaccrue to the 
Benton lot, from which it was originally taken. So 
far asthis claim is founded upon the fact that this 
corner was originally upland, and not riparian, we 
have already considered and disposed of it. It is only 
as the corner has become submerged, and afterward 
restored, on the other side of the river, that the claim 
presents any matter for further consideration. The 
defendants’ idea, as we understand it, seems to be that 
the right of ariparian owner is like the right of an 
owner of land upon a highway. Thelatter owns to the 
middle of the highway, upon the theory that the high- 
way was originally taken out of the adjoining land, 
and on this ground it reverts to the original owners if 
the highway is discontinued. The claim of the de- 
fendants seems to be that the right of a riparian owner 
extends under the water on his upland linesin the 
same manuer, and that those lines are decisive of his 
rights in case of a recession of theriver. But the two 
cases have nothing in common. They rest upon 
entirely different theories. The riparian owner takes 
the landunder the stream because the stream isa 
natural boundary, and not because the land was once 
his. Whenever a portion of ariparian lot is washed 
away by the river, the riparian owner becomes entitled 
to the Jand under the water so far as the center of the 
stream, withoutany reference to the original limit of 
his landor to his upland lines. He takes whatever 
frout upon the river its changes of bed give him, and 
by lines that run from the termini of his upland lines 
at right angles to the centerline of the stream. All 
the authorities agree in this. Thus in Gould Waters, 
§ 162, it is said that ‘“‘every proprietor is entitled to 
frontage of the same width on the new shoreas on 
the old shore, and at low-water mark as at high-water 
mark, without regard to the side lines of the upland. 
In general, the lines of division are to be made to the 
channel inthe most direct course, from the lateral 
boundaries of the several tracts of upland to which 
the flats are appended. * * * So also in the case of 
unnavigable streams, which are the property of the 
riparian proprietor usque ad filum aque, the side lines 
are extendedto the center of the stream, from the 
termini on the bank, at right angles with the genera] 
course of the river.” Numerous authorities are cited 
in support of these positions. It necessarily follows 
from this reasoning that the land of the plaintiff took 
by accretion all that lay between its riverfront on the 
west side of the riverand the receding bed of the river, 
and within lines drawn from the termini of its side 
lines at right angles to the channel of the river; and 
within these lines falls the land in dispute. Conn. 
Sup. Ct. Err., Jan., 1887. Welles v. Bailey. Opinion 
by Loomis, J. 


> ——— 


TUE CASE OF THE ANARCHISTS. 

TOW nearly a year later, after reading carefully the 
4 decision of the Supreme Court of the State in the 
case of the anarchists, we regret that the men have 
been refused a new trial. Protesting against the ir- 
rational cruelty preached by the anarchists when they 
advocated private vengeance for alleged public wrongs 
and their sanguinary threats of revolution, and look- 
ing at the case by the light of the trial alone,we do 
not believe that all the accused were fairly proven 
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guilty of murder or of conspiracy to murder. Guilty 
they may be, one and all, but doubts in our mind are 
so strong as to the guilt of two of the condemned men 
that we regret another trial was not granted them. 
True, the verdict has been affigmed by the Supreme 
Court of the State, but the decisions of Supreme 
Courts are not infallible, and have in many instances 
been contrary to justice and right. 

A careful perusal.of the decision in question will, 
we believe, show that it is open to serious criticism, 
not only for the manner in which certain points are 
presented, but also for the omission of others which 
ought to have been presented. We can mention here 
but a few instances. The court, after passing judg- 
ment upon a number of objections raised by the de- 
feuse, which they consider *‘ most important,’’ speaks 
of ‘some other points of minor importance which are 
not noticed.”’ ‘‘ As to these,’ it remarks, ‘‘ it is safe 
to say that we have considered them, and do not re- 
gard them as well taken.’’ When a man condemned 
to die alleges certain errors in his trial, and asks the 
court of last resort to pass upon them, a refusal to do 
so is a wrong as plainly visible to layman as to lawyer: 
It is a solemn thing to sentence a fellow man to death 
and at the same time to tell him that points of his ap- 
peal have been considered, and that they are not well 
taken. The proof that they have been considered 
should appear in reasons for rejecting them, and it is 
therefore the duty of the court to show wherein they 
are not well taken. 

The judges, in justice to the condemned men, should 
have criticised, so it seems to us, not only such points 
as they themselves considered “ most important,’’ but 
also every point which the men whose lives were at 
stake regarded as of any importance whatever. The 
decision was not the reversal of a verdict; it was the 
affirming of the sentence of death against seven men. 
The defendants had an equal right with the judge to 
say what errors were “important.”” Considering that 
the court was weaving a long rope for the hanging of 
seven men—weaving it out of a confused tangle com- 
posed of threads of evidence, some of which, accord- 
ing to the decision itself, were proper, and some of 
them not, the statement of the court that any further 
comment “‘ would swell the opinion, already of inordi- 
nate length, into still more tiresome proportions,’’ is 
in our opinion no sufficient excuse. There are many 
cases involving only dollars in which longer opinions 
have been written without-exhausting either the court 
or the readers interested in the cases. A legal friend 
calls our attention to the Mordaunt case, a mere suit 
for divorce, in which the opinion is five times as long 
as that is in regard to the anarchists. In the claimant 
case, a trialfor perjury, the opinion is ten times as 
long. Dividing the opinion by seven, the number of 
men doomed, the allowance for each is not large, and 
there seems to be no good reason for refusing to dis- 
cuss specifically any of the alleged errors. 

One of the members of the court, after the decision 
had been announced, said that he did “not wish to be 
understood as holding that the record is free from er- 
ror,” but “that none of the errors complained of 
are of sucha character as to require a reversal of the 
judgment.”” ‘In view of the number of defendants 
on trial’’ (with other facts mentioned), ‘‘ the wonder- 
ment’’ to him was that the errors were not more nu- 
merous and of a more serious character. Now one of 
the errors alleged is that the defendants were refused 
the right to be separately tried. Mr. Justice Mulvey, 
confessing errors, permits them to prevail in the doom 
of seven men, on grounds, one of which and the first 
mentioned is that errors were inevitable where so many 
men were tried together. Was it the fault of the de- 
fendants that eight men were tried ‘all in a row?” 





Shall the prosecution take advantage of its own mis- 
take, if not its own wrong? Whether designed or not 
the effect of such a number of defendants was to throw 
confusion into the jury box, and errors into the rul- 
ings and instructions of the court below. 

By trying all the men together the peril of each one 
of them was multiplied, for each had to defend him- 
self against his own words and actions and those of 
the other seven. This was not fair,and we doubt 
whether it is good law in capital cases. What is Mr. 
Justice Mulvey’s opinion on this point? He approved 
the judgment, but condemns errors in the record, and 
omits to specify the errors to which he refers. These 
evidently are not the minor errors confessed in the 
decision itself, because Mr. Justice Mulvey intimates 
that his original intention was to write a separate 
opinion. We agree with him that this is what he 
“should have done.”’ 

The Supreme Court confesses that erroneous in- 
structions were given to the jury by the court below, 
but contends that correct instructions on the same 
points were also given, and that it was the duty of the 
jury to consider all the instructions together. In the 
language of the court, ‘‘Itis the duty of the jury to 
consider all the instructions together, and when the 
court can see that an instruction in the series, although 
not stating the law correctly, is qualified by others, so 
that the jury were notlikely to be misled, the error 
will be obviated.” 

This claim cannot fairly be allowed to one side and 
denied to the other. The d¢fendants have as good a 
right to claim that the bad instructions qualified the 
good ones as the prosecution has that the good ones 
qualified the bad. Who shall decide which of them 
influenced the jury? How many jurors are compe- 
tent to analyze a Jegal mixture composed of good and 
bad instructions given by the court? 

It cannot be denied that the district attorney, in 
his zeal to convict, broke through the lines of profes- 
sional etiquette which the humune spirit of the law 
has thrown around his office. It is laid down in the 
books that the prosecuting attorney, like the judge, 
shall stand absolutely impartial between the prisoner 
and the State. He must not revile the prisoner nor 
insult him. He must not make fact-statements in his 
argument, nor Offer to the jury his own opinion on the 
question of guilt or innocence, because, says Mr. 
Bishop in his treatise on Criminal Law, if he is a pop- 
ular man in whom the jury have great confidence, his 
mere opinion may have greater weight than the sworn 
testimony of other men. All these rules were violated 
in this case, against the protest of the prisoner's coun- 
sel, and yet the Supreme Court decides that the ‘‘im- 
proprieties ’’ were not such as to warrant a reversal 
of the judgment. General Butler said a few days ago: 
‘*T thoroughly believe, as the Supreme Court of Mas- 
sachusetts once expressed it, that ‘a man has aright 
to quibble for his life;’’’ but a man certainly has no 
right to quibble for the death of other men. 

Macaulay tells us of a great state trial that took 
place in England nearly two hundred years ago. 
Preston, Ashton and Elliott had been indicted for 
high treason in connection with the Jacobite plot. 
They had actually invited a French army to land in 
England to help the scheme to overturn the govern- 
ment. The popular clamor against them was loud and 
threatening. Chief Justice Holt presided at the trial. 
Somers, the solicitor-general, prosecuted, with Pollex- 
fen to help him. All these were bitter enemies of the 
prisoners and their politics, and we quote the manner 
of their trial as we find it in Macaulay: ‘Early in 
January, Preston, Ashton and Elliott had been ar- 
raigned at the Old Bailey. They claimed the right of 
severing in their challenges. It was therefore neces- 
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sary to try them separately. The solicitor general’ 
Somers, conducted the prosecution with a modera- 
tion aud humanity of which his predecessors haa left 
him no example. ‘I did never think,’ he said, ‘that 
it was the part of any who were of counsel for the 
king in cases of this nature to aggravate the crime of 
the prisoners, or to put false colors on the evidence.’ 
Holt’s conduct was faultless. ‘I would not ‘mislead 
the jury, I'll assure you,’ said Holt to Preston, ‘nor 
do you any manner of injury in the world.’ * What- 
ever my fate may be,’ said Ashton, ‘I cannot butown 
that I have had a fair trial for my life.’”’ 

It is well to bear in mind that the issue in the Su- 
preme Court was not between the punishment of the 
defendants and their absolute acquittal, but between 
death and a new trial, and we believe that by reason 
of the errors confessed in the decision itself a new 
trial should have been allowed. And this is the con- 
viction, we are assured, of men as eminent for legal 
ability and attainments as any of the learned gentle- 
men by whom this decision has been rendered. A 
lawyer in this city remarked a few days ago: ‘I be- 
lieve the men are guilty, and ought to be hanged, but 
I am sorry that they did not have a fair trial.’’ Guilty 
or not, if they “ did not have a fair trial,’ they should 
have another. 

Assuming that the men are guilty, as the evidence 
indicates that most of them are, we still adhere to the 
conviction expressed in The Index months ago, that 
the highest justice and the best interests of society 
would be promoted by the commutation of their sen- 
tence.—The Open Court. 





——_>—___—_ 


NEW BOOKS AND NEW EDITIONS. 


MoRRILL ON City NEGLIGENCE. 
Of the Law and Practice in actions against Municipal Corpora- 


tions for negligence in the case of highways. By William 
W. Morrill: New York, S. 8. Peloubet, 1887, pp. li, 281. 


The original and peculiar merits of Mr. Morrill’s 
“Competency and Privileges of Witnesses ’’ have been 
preserved and even enhanced in this clever manual. 
It is delightful to take up a book in which principles 
are so concisely stated and so logically arranged, and 
the authorities so discriminatingly marshalled. Even 
the typographical arrangementis peculiarly striking 
and convenient. Mr. Morrill certainly ‘‘takes the 
cake ’’’as a manual maker. Although the book is 
primarily intended for New York, yet it would be 
almost equally useful elsewhere, because statutes and 
decisions of other States are cited and considered. All 
things considered, we think we never saw books so 
useful for handy reference by a brief-maker as Mr. 
Morrill’s. Let him make more. 


COURT OF APPEALS DECISIONS. 
or following decisions were handed down Tuesday, 
Oct. 18, 1887: 

Judgment reversed, new trial granted, costs to abide 
event—Reuben H. Farnham, supervisor, etc., appel- 
lant, v. Charles B. Benedict, respondent.——Judg- 
ments of General and Special Terms reversed, and 
case remanded to Special Term to be further consid- 
ered, after notice to attorney-general, withcut costs 
to either party—George W. Johnson v. Henry Spier. 
— Judgment reversed, new trial granted, costs to 
abide event—Theresa Lynch, respondent, v. Twelfth 
National Bank of Jersey City, appellant. ——Judgment 





affirmed with costs—James T. Scarff, respondent, y, 
B. F. Metcalf and another, appellants.—Judgment 
affirmed with costs—Martin Chornelius, respondent, 
v- David C. Holton and another, appellants. —Judg. 
ment affirmed with costs—William O. Douglass, re. 
spondent, v. Edwin B. Low, as general guardian of Wil. 
liam O. Douglass, appellant. Judgment affirmed 
with costs—Patrick Walsh, respondent, v. Mayor, ete., 
of Brooklyn.——Orders affirmed with costs—Bezalul H 
Dupigne, appellant, v. Margaretta Dupigne and oth. 
ers, respondents. Order of General Term reversed, 
and that of Special Term affirmed with costs—Michael 
L. Hunt, appellant, v. City of Oswego, respondent. 
Order modified by striking out provision for short 
notice of trial, and as modified affirmed, without costs 
to either party—Joshua B. Leavitt, respondent, y, 
Lewis B. Chase, appellant. Orders reversed and 
proceedings dismissed—-People, ex rel. Fisk Wallace, 
appellant, v. Thomas C. Abbott and others, trustees, 
etc., respondents. Appeal dismissed with costs— 
Fleming S. Phillips, respondent, v. Germania Mills, 
appellant. ——Order affirmed with costs--William (. 
Herring, trustee, etc., appellant, v. Mary C. Berrian 
and others.——Judgment affirmed with costs—Bertha 
Laubhiem, appellant, v. Die Koninglyk Nederlandath 
Stoomboot Mootschappy, respondent. Plaintiff was a 
passenger on defendant's steamship, and accidentally 
slipped and broke her knee joint. The ship surgeon, 
it was charged, treated herso unskilfully that it be- 
came necessary to submit to amputation after her ar- 
rival in New York. Held, in all courts, that defend- 
ant is not liable for the injuries and its unfortunate 
consequences. Judgment affirmed with costs— 
Louis Schneider, respondent, v. Carl L. Quoobarth, 
appellant.—Judgment affirmed with costs—John A. 
Kelly, respondent, v. Bridget E. Kearns, appellant 
——Appeal dismissed with costs; new trial ordered by 
the General Term may be had, unless the appellant 
shall, at the first General Term held in the Fourth 
Department, procure the order of the reversal to be 
so amended as to give this court jurisdiction to hear 
the appeal, in which event the case is to retain its 
place on the present calendar, and be argued at atime 
to be agreed upon by counsel—Isaac R. Pharis, appel- 
lant, v. R. Nelson Gere, respondent.— Judgment 
modified by ordering a new trial—People, appellant, 
v. George Clement, respondent. This was an appeal 
by District Attorney Hull, of Washington county, 
from a judgment of the Supreme Court, Third De- 
partment, reversing the conviction of Clements, the 
ex-cashier of the broken State Bank of Fort Edward, 
for perjury for swearing to the correctness of a false 
official statement of the condition of the bank to State 
Superintendent Paine, in March, 1884, and ordering 
the discharge of the prisoner. The General Term 
(Bockes, J., writing the opinion) held that the indict- 
ment was fatally defective, in uot directly averring 
that the affidavit was false, instead of couching that 
charge in the averment, “he well knowing the same 
to be false.”” This the Court of Appeals holds, is a 
sufficient charge of the commission of the crime to 
sustain a conviction under the Penal Code; but as 
Justice Fish, in the Oyer and Terminer, charged the 
jury in substance that they must first ascertain from 
the evidence whether Clements knowingly and _ cor- 
ruptly made the false affidavit, and that if they found 
that he did, the evidence of previous good character 
did not avail him. This court holds invariably that 
evidence of previous good character always goes to 
show probability concerning the commission of the 
crime charged. Consequently they order a new trial 
of the issues contained in the indictment. The decis- 
fon is ‘substantially a victory for the people against 





the bank wreckers. 
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CURRENT TOPICS. 


PERUSAL of the opinion of the Illinois Su- 
{4 =preme Court in the anarchists’ case ought to 
convince any lawyer that the defendants had a fair 
trial, as free from error as possible in judicial pro- 
ceedings, and that they are all guilty, and richly 
deserve extirpation. A more depraved set of scoun- 
drels never infested the earth, and society will be 
safer for their permanent absence. ‘‘ Throttle the 
law or the law will throttle you,” said one of them 
in his incendiary speeches. So it will, if there is 
any justice under the heavens, and any backbone 
in society. ‘‘ Ruhe ”— peace — was the precon- 
certed word published in their newspaper as the 
signal for the uprising. Society will get no peace un- 
til it makes a few examples of these socialistic fire- 
brands, haters of mankind, spoilers of property, de- 
fiers of God and judgment. We recommend to 
every lawyer to read Judge Magruder’s opinion. 
A more masterly and convincing one was never ut- 
tered. It should always stand as a monument to 
his intellectual powers. It is marked also by per- 
fect calmness and impartiality, stating the pros and 
cons of the voluminous and sometimes conflicting 
evidence with admirable clearness and absence of 
bias. The evidence against all the prisoners but 
two is direct and overwhelming, and as to those 
two it is sufficient to justify the finding of the jury. 
The prisoners are all of German birth or descent but 
two, who are respectively English and American. 
The indictment was for an executed conspiracy to 
murder Policeman Degan. The bomb which killed 
him destroyed six other policemen and wounded 
sixty more. The evidence showed that Spies 
Schwab, Parsons, Engel and Fielden, by numerous 
speeches and writings of the most bloodthirsty de- 
scription, counselled the workingmen to arm for a 
conflict with the police and militia, and that they 
(excepting Engel and Fischer) were engaged in 
handling bombs and experimenting with dynamite. 
That Engel and Fischer organized a conspiracy to 
throw bombs into the police stations and shoot 
down the escaping policemen, as a preliminary to a 
general attack on capitalists and property. That 
Spies continually incited the attack through the 
columns of his newspaper, the Arbeiter Zeitung, 
with the co-operation of Schwab, an editorial 
writer for his newspaper, and that the two com- 
posed and published bloodthirsty circulars, and an- 
nounced the time for striking by publishing in the 
newspaper the agreed signal ‘‘ Ruhe” on the eve- 
ning in question. That Fielden, the Enghshman, 
delivered an incendiary speech in the Haymarket, 
the scene of the conflict, on the evening in ques- 
tion, and fired several shots at the police. That 
Parsons, the American, played a similar part as‘to 
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speech-making on the evening in question. That 
Lingg manufactured bombs of peculiar form and 
materials, like that which did the work, and dis- 
tributed them among the socialists on the evening of 
the murder. That Spies not only made an incen- 
diary speech on that occasion, but actually handed 
the bomb to Schnaubelt and lighted it, after which 
Schnaubelt threw it. (This last evidence was 
strongly controverted, as was also that of Fielden’s 
shooting, but there was amply enough to justify 
the finding of direct action as to both.) That 
Neebe was a socialist, stockholder in the newspa- 
per, and next to Spies and Schwab, the most active 
in its management; active in preparing for the 
movements counselled, presiding at meetings where 
the use of dynamite against the police was urged, 
distributing incendiary circulars on the night before 
the attack in question, his house full of arms and a 
red flag in it. The whole case shows that the so- 
cialists had been armed, drilled and instructed in 
the manufacture and use of dynamite-bombs for 
many months, and that a preconcerted attack on 
the police was fixed for about May 1, 1886. On 
Monday, May 3d, the police broke up a strike riot 
and killed one of the strikers, and this precipitated 
the attack in question on the next evening, in obe- 
dience to the publication of the signal ‘‘ Ruhe.” 
The evidence also showed that some of the police- 
men were wounded by pistol shots. The evidence 
against Parsons and Neebe is only somewhat less 
direct as to active participancy on the night of the 
murder; that they counselled such an attack, Par- 
sons on the scene, ahd Neebe at other times and 
places, there can be no sort of question. In defer- 
ence to the doubt about Neebe his punishment is 
fixed at imprisonment for fifteen years. We think 
every good American citizen ought to read this 
case, easily accessible in a separate number of the 
Northeastern Reporter, published at St. Paul, for 
twenty-five cents. Then the community will wake 
up to a realization of what a volcano they have 
been sleeping on; what a viper this free and hos- 
pitable land has taken to its hearth. But we are 
prepared for thé usual chorus of sentimental priests 
and whining women begging for pardon or mercy 
for a band of lawless Thugs who would despise 
them for their softness and cut their throats for 
their money. The might of Law for Dynamite! 
say we. 


‘*Once more unto the breach, dear friends!” 
The Columbia Law Times, the new organ of Profes- 
sor Dwight and his excellent law school, is on our 
table in its first number. Its contents are fairly in- 
teresting. An article on ‘‘The Cy Pres Doctrine 
as affecting the construction of Deeds and Wills” 
may usefully be read in connection with Mr. Mc- 
Grath’s monograph noticed in another column, es- 
pecially asthe writer cites authorities from more 
States than will be found in Mr. McGrath's book. 
The verses, ‘‘ A Woman having a Settlement,” ete., 
quoted in this number, are rather mouldy, but if to 
be quoted, why omit the chorus of ‘“ Puisne 
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Judges?” Our young friends ought to read their 
proof more carefully --‘‘ Dwavies on Statutes” is 
simply awful, and so is ‘‘ Harting v. People.” By 
some oversight a puff of Professor Langdell’s 
method of teaching at Harvard has crept in. The 
third number of the Harvard Law Review is also at 
hand. Professor Langdell continues his ‘ Brief 
Survey of Equity Jurisdiction; ” there is an article 
on ‘‘ Trusts,” and ‘‘ Recent Cases”? are admirably 
selected and reported. 


We have received a copy of a bill to be proposed 
to Congress for the regulation of the practice in ex- 
tradition cases between the States, and providing a 
uniform system. This is in pursuance of the action 
of the conference of governors last summer, The 
bill contains eleven sections, and forms of demand, 
appointment of agent to receive the fugitive, war- 
rant, and indorsement on appointment. It denounces 
severe penalties against any one who shall compel 
or persuade any fugitive to return except as herein 
provided, and prohibits arrest on other charges 
until the lapse of a reasonable time for his return 
whence he came. It also provides against the use 
of these proceedings for the mere collection of 
debts. The bill seems to us very well considered — 
clear, simple and comprehensive. The adoption of 
this or of something similar will effectuate and sim- 
plify such proceedings, and greatly promote justice. 


A lady — we suppose — writes us that she has a 
wondrously cheap and effective process for gold 
and silver plating, by which she has plated all the 
neighbors’ things, and in nineteen days has cleared 
$97.65— more than a great many lawyers could 
earn in the same time by plating their brass. Her 
brother, working two days longer, cleared $90.50, 
but then he plated a set of band horns. She con- 
tinues: ‘‘lam making a geographical crazy quilt, 
and desire to have as many different places as pos- 
sible represented. So to any of your readers who 
will send me a piece of silk or satin I will send 
complete directions for making a plater ike mine 
that will plate gold or silver.” The cost of said 
plater is only $4.00. This lady hopes we will print 
her letter, and would like us to represent a piece in 
her quilt. We thus conspicuously draw attention 
to her liberal offer, and we hope the wives of our 
subscribers will respond. But for ourselves we 
cannot consent to become a principal to the insane 
comfortable; we draw the line afteraccessory. The 
address is H. Griffith, Sago, Ohio. 


The schoolmaster seems to be ‘‘abroad” from 
Vermont. In Rowell v. School District, 59 Vt. 658, 
it was held that there is an implied promise on the 
part of a school district to pay a de facto committee 
for boarding a teacher, and for labor and material 
furnished it, when though not legally elected, he 
acted in good faith as a committee, and the district 








stood by in silence and availed itself of the benefit; 
and this is so, although the district had voted to 
have the teacher ‘‘ board arround.” 


NOTES OF CASES. 


N Rommel v. Schambacher, Pennsylvania Supreme 
Court, October 10, 1887, a novel case was de- 
cided. Gordon, J., said: ‘‘ From the evidence in 
this case we gather the following facts: On the 
evening of the 9th of August, 1884, the plain- 
tiff, William Rommel, a minor, entered the tavern 
of the defendant, Jacob Schambacher, and there 
found one Edward Flanagan. They both became 
intoxicated on liquor furnished them by Scham- 
bacher. Whilst the plaintiff was standing on the 
outside of the bar, engaged in conversation with 
the defendant, who was in the inside thereof, 
Flanagan pinned a piece of paper to Rommel’s back 
and set it on fire. The consequence was that Rom- 
mel’s clothes were soon in flames, and before they 
could be extinguished he was very badly injured. 
He brought the present suit to recover damages 
from the defendant for the injury thus sustained. 
The court below adjudged the facts as stated above 
to be insufficient to sustain the plaintiff's case, and 
directed a nonsuit. In this we think it made a 
mistake. There is no doubt that the defendant, 
from the position he occupied, had a full view of 
the room outside of the bar, and did see, or might 
have seen, all that was going on in it. If, in fact, 
he did see Flanagan setting fire to the plaintiff, and 
did not interfere to protect his guest from so fla- 
grant an outrage, his responsibility for the conse- 
quences is undoubted. If, on the other hand, he 
was guilty of making Flanagan drunk, or if he 
came there drunk, and Schambacher knew that 
fact, he was bound to see that he did no injury to 
his customers. All this is a plain matter of com- 
mon law and good sense, and does not depend on 
the act of 1854, or any other statute. Where one 
enters a saloon or tavern, opened for the entertain- 
ment of the public, the proprietor is bound to see 
that he is properly protected from the assaults or 
insults, as well as of those who are in his employ, 
as of the drunken and vicious men whom he may 
choose to harbor. To illustrate the principle here 
stated we need go no farther than the case of the 
Pittshurgh and Connellsville R. Co. v. Pillow, 76 Penn. 
St. 510. In the case cited a drunken row occurred on 
board one of defendant’s cars, and during the quar- 
rel a bottle was broken and a piece of the glass struck 
the plaintiff, a peaceful passenger, in the eye and 
put it out; held that the company was responsible 
for the injury thus done. ‘The plaintiff lost his 
eye through the quarrel of a couple of drunken 
men, who should not have been permitted aboard 
the cars, or if so permitted, should have been so 
guarded or separated from the sober and orderly 
part of the passengers that no injury could have re- 
sulted from their brawls.’ If then a railroad com- 
pany is liable for the conduct of drunken men who 
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may chance to board its cars, much more the tav- 
ern-keeper, who not only permits drunken men 
about his premises, but furnislies liquor to make 
them drunk, and who is thus instrumental in fitting 
them for the accomplishment of such an insane and 
prutal trick as that disclosed by the evidence of 
the case in hand. The judgment of the court be- 
low is now reversed and a new venire granted.” 


In Osborne v. City of Detroit, United States Cir- 
cuit Court, E. D. Michigan, Oct. 25, 1886, 32 Fed. 
Rep. 36, an action for injuries occasioned by a de- 
fective sidewalk, where the plaintiff claimed to be 
paralyzed by the fall, it was held not error to per- 
mit her medical attendant, who had not been 
sworn, to demonstate her loss of feeling to the 
jury by thrusting a pin into the side plaintiff 
claimed to be paralyzed. The court said: ‘* Objec- 
tion was made to this upon the ground that the 
doctor was not sworn as to the instrument he was 
using, nor was the plaintiff sworn to behave natu- 
rally while she was being experimented upon. It is 
argued that both the doctor and plaintiff might 
have wholly deceived the court and jury without 
laying themselves open to a charge of perjury, and 
that plaintiff was not even asked to swear whether 
the instrument hurt her when it was used on the 
left side, or did not hurt her when used on the 
right side; in short, that there was no sworn testi- 
mony or evidence in the whole performance, and 


no practical way of detecting any trickery which 


might have been practiced. We know however of 
no oath which could be administered to the doctor 
or the witness touching this exhibition. So far as 
we are aware, the law recognizes no oaths to be ad- 
ministered upon the witness stand except the ordi- 
nary oath to tell the truth, or to interpret correctly 
from one language to another. The pin by which 
the experiment was performed was exhibited to the 
jury. There was nothing which tended to show 
trickery on the part of the doctor in failing to in- 
sert the pin as he was requested to do, nor was 
there any cross-examination attempted from the 
witness upon this point. Counsel were certainly 
at liberty to examine the pin and to ascertain 
whether in fact it was inserted in the flesh, and 
having failed to exercise this privilege, it is now 
too late to raise the objection that the exlnbition 
was incompetent. It is certainly competent for the 
plaintiff to appear before the jury, and if she had 
lost an arm or a leg by reason of the accident, they 
could hardly fail to notice it. By parity of reason- 
ing, it would seem that she was at liberty to ex- 
hibit her wounds if she chose to do so, as is fre- 
quently the case where an ankle has been sprained 
or broken, a wrist fractured, or any maiming has 
occurred, I know of no objection to her showing 
the extent of the paralysis which had supervened 
by reason of the accident, and evidence that her 
nght side was insensible to pain certainly tended 
to show this paralyzed condition. In criminal cases 
it has been doubted whether the defendant could 





be compelled to make profert of his person, and 
thus, as it were, make evidence against himself. 
The authorities upon this subject are collated in 
15 Cent. Law J. 2, and are not unequally divided, 
but we know of no civil case where the injured 
person has not been permitted to exhibit his wounds 
to the jury. In Schroeder v. Railroad Co., 47 lowa, 
375, it was held not only that the plaintiff would 
be permitted, in actions for personal injuries, to ex: 
hibit his wounds or injuries to the jury, but that 
he might be required by the court, upon proper ap- 
plication therefor by the defendant, to submit his 
person to an examination for the purpose of ascer- 
taining the extent of such injuries, and upon re- 
fusal might be treated asin contempt. See also 
Mulhado v. Railroad Co., 30 N. Y. 370.” See note, 
33 Am. Rep. 540. 


In Forwood v. Forwood, Kentucky Court of Appeals, 
Oct. 1, 1887, it was held that in the absence of 
fraud a woman who is sui juris, may, by ante-nup- 
tial contract, relinquish her right of dower and dis- 
tributive share in her intended husband’s estate; 
and the marriage of the parties is a sufficient con- 
sideration to sustain such contract. The court 
said: ‘‘ There is a class of cases which hold that a 
woman cannot by ante-nuptial contract legally dis- 
pose of her right to dower in her intended hus- 
band’s lands, because, first, she cannot contract 
away or release a right before it has accrued; 
second, that no right or title to a freehold could be 
barred by a collateral satisfaction. This class of 
cases therefore holds that such a contract is not en- 
forceable at law because it has no legal existence; 
but it is an executory, equitable agreement, which 
a court of equity will enforce a specific performance 
of as against the widow, provided the agreement is 
reasonable, fair, and upon an adequate considera- 
tion; but if it appears that the agreement is unrea- 
sonable, unconscientious, and without an adequate 
consideration, a court of equity will not enforce a 
specific performance of it. Such are the cases re- 
lied upon by the counsel for the appellee. There is 
another class of cases whicu hold that while such a 
contract is not binding at law, because the parties 
cannot contract away or release a right that does 
not exist, yet its enforcement does not rest upon 
the doctrine of specific performance, but the con- 
tract constitutes an equitable bar to the widow’s 
right of dower. This class of cases does not regard 
an adequate consideration as essential to uphold 
the contract; any valuable consideration is deemed 
sufficient. The question involved in both of these 
classes of cases was that of a jointure or settlement 
upon the intended wife in lieu of her dower or dis- 
tributable share in her intended husband’s estate. 
There is another class of cases that hold (and with 
which we agree) that an ante-nuptial contract is a 
legal contract, the consideration of which may be, 
first, that of the intended marriage alone; or second, 
that of a jointure or settlement upon the intended 
wife in lieu of her dower or distributable share in 
her intended husband’s estate, and that either of 
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these considerations, if both parties are sui juris, is 
sufficient to uphold the ante-nuptial agreement on 
the part of the woman to relinquish her right of 
dower and distributable share in her intended hus- 
band’s estate. By such a contract the parties do 
not in fact contract away a right which does not ex- 
ist; but they do what is done every day, namely, 
provide a rule by agreement to be applied to their 
property rights in view of the relation that they 
are about to enter into, instead of the rule that the 
law would furnish in the absence of the agreement. 
See 1 Bish. Mar. Wom., §§ 418, 425, 427. Also, 
this court virtually held in the case of Crostwaight 
v. Hutchinson, 2 Bibb, 408, that an ante-nuptial con 
tract which was not to take effect until after co- 
verture was a legal contract. To the same effect is 
the case of Mitchel’s Adm’r v. Mitchel, 4 B. Mon. 
380. We have seen that marriage alone is a suffi- 
cient consideration to uphold an ante-nuptial mar- 
riage contract. Bishop (1st vol. on Married Women, 
§ 775) says: ‘To say therefore that it is to be re- 
garded, when it is the inducement to any contract, 
as a valuable consideration, is to utter the truth, 
yet only a part of the truth. What this utterance 
lacks is in our books not infrequently expressed by 
the adjective highest, as marriage is the highest 
consideration known to the law.’ In the case of 
Naill v. Maurer, 25 Md. 538, the court says: ‘The 


contract was in contemplation of marriage, and as 
clearly appears, was intended to bar or prevent the 
acquisition thereby of any right by either party in 


the property of the other, in order that the marriage 
proposed might take place. The main object in 
view was the consummation of the marriage, and it 
was to that end that the contract was executed. It 
seems almost impossible to view the contract as 
founded on any other consideration, although the 
reciprocal character of the stipulations might be 
held to constitute one sufficient to make the con- 
tract binding and effective. But whether the mar- 
riage they proposed be expressly mentioned asa 
consideration or not, we think it must be regarded 
as such within the purview and meaning of the con- 
tract.’ The consideration of marriage is not only 
regarded as sufficient to uphold an ante-nuptial con- 
tract, but the consideration may be regarded by the 
woman as of inestimable value to her —a value that 
would by far outweigh her property rights in the 
estate of her intended husband. The appellee’s 
marriage contract with her husband, William H. 
Forwood, therefore must stand, unless he over- 
reached and defrauded her in the making of it.” 
See Barth v. Lynes, 118 Ill. 874; 8. C., 59 Am. Rep. 
374, to the same effect. 
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WILL — DEVISE TO BASTARD CHILDREN — 
PUBLIC POLICY. 


GEORGIA SUPREME COURT, JUNE 13, 1887. 


SmitH v. Dv Bose. 


A testator, a white man, who had cohabited with a colored 
woman, devised all his property to the bastard child of 








such cohabitation, and her children, of whom E., a friend 
of the testator, was the putative father. It did not ap- 
pear that the intercourse between E. and the bastard 
daughter of testator was carried on in consequence of any 
agreenient or promise on the testator’s part to make pro- 
vision for such child, and the children born in conse. 
quence of such intercourse, and the will was in fact made 
after the death of E. Held, that the will was not void on 
the ground of public policy. 


Fg econ from Superior Court, Hancock county; 
Lumpkin, J: 


N. J. Hammond, Hill & Harris, Bacon & Ruther. 
ford and R. W. Patterson, for plaintiffs in error. 


C. W. Du Bose, W. M. & M. P. Reese, J. T. Jordan, 
aud Reese & Little, contra. 


HAut, J. In response to a notice served by the ex- 
ecutors of David Dickson, late of Hancock county, 
deceased, on his heirs and distributees, to show cause 
why this will should not be proved in solemn form, a 
portion of them appeared and caveated the Probate 
Court on the grounds: (1) That the will was procured 
by the undue influence of Amanda Dickson and her 
mother, Julia Dickson, or one of them. (2) That it 
was procured by the fraud of said Julia and Amanda, 
in inducing said David Dickson to believe that said 
Amanda was his child, when she was not; and that 
her sons were the sons of Eubanks, when they were 
not. (3) That the whole paper is a scheme to carry 
into effect the last clauses of item 4, all of the seventh 
item, and all of the ninth item, relating to said 
Amanda and her said children, the alleged natural 
sons of Eubanks, which items are inconsistent with 
the laws, or contrary to the policy of the State, and 
therefore the whole paper is void as a will for thisand 
forthe reasons stated in the caveat and this amend- 
ment; thatif the whole is not void, said parts are 
void for said reason. The other reasons stated in the 
original caveat of file were that the paper was not Da- 
vid Dickson's will; that he had no’ testamentary ca- 
pacity to make a will; that it was made under the 
undue influence and improper control exercised over 
him by Amanda Dickson; that it was made under a 
mistake as to his heirs at law, and was not sucha will 
as he would have made had he known the facts; be- 
cause the paper was in its scheme and nature and ten- 
dency illegal and immoral, and contrary to the policy 
of the State and of the law, and destructive and sub- 
versive of the interests and welfare of society. 

The will was admitted to probate by the Court of 
Ordinary, and from this judgment the caveators ap- 
pealed. On the appeal trial, all questions as to the ca- 
pacity of the testator to make a will was abandoned. 
The other grounds of the caveat were those relied on 
to defeat the probate of the will. On this trial, as well 
as that before the Ordinary, the will was sustained, 
and a judgment was taken admitting it to probate and 
record. 

The material questions discussed before this court 
were: (1) That the will was the result of the undue in- 
fluence exercised by Amanda Dickson, one of the 
principal beneficiaries under its provisions, and her 
mother, Julia Dickson, upon the testator. (2) Thatit 
resulted from false and fraudulent representations 
made by Amanda and Julia, not only as to the pater- 
nity of Amanda, but of Amanda’s children, it being 
insisted that Amanda was not the child of the testa- 
tor, and that her sons, Julian H. and Charles G., were 
not the natural sons of the testator’s deceased friend, 
Charles H. Eubanks. (3) That in consequence of 
these facts, the will embodied a scheme of Amanda 
and Julia to carry out the same by virtue of the items 
and provisions in favor of Amanda and her children; 
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that the scheme was inconsistent with law, and con- 
trary to the public policy of the State: and if it did 
not render the whole paper void as a will, it did so at 
least as to the items or portions in favor of Amanda 
and her children, because of its tendency to promote 
jJlegal and immoral intercourse between Amanda and 
her alleged paramour, the said Eubanks, such inter- 
course being destructive and subversive of the welfare 
and interests of society. 

The items of the will bearing upon these questions 
are the following: Item4. ‘‘T give, bequeath and de- 
yise to Julian H. Dickson and Charles G. Dickson, 
minor children of Amanda A. Dickson, and the natu- 
ral sons of my deceased friend, Charles H. Eubanks, 
and to the survivor of them, in case either should die 
leaving no child or children, or representatives or rep- 
resentors of a deceased child or children, the two 
tracts of land in Hancock county * * * (describ- 
ing), adjoining the land of Baxter, the Alexander 
place now occupied by said children and others, con- 
taining in all five hundred acres, more or less. I ap- 
point Amanda A. Dickson, the mother of said chil- 
dren, the testamentary guardian of the property given 
to her children by this item of my will, and my execu- 
tors are directed to turn over said property to her as 
such guardian, to be managed by her for them till 
they, or either of them, marry or come of age, at 
which time, as the case may be, said property may be 
divided, share and share alike. If both of said chil- 
dren should die before marriage or attaining lawful 
age, leaving no child or children, or the representa- 
tive of a deceased child surviving, then the property 
in this item shall go to Amanda A. Dickson, their 
mother.” Item 7. ‘*I give, bequeath and devise all 
the rest and residue of my estate, not expressly dis- 
posed of by this will otherwise, as well all I now own, 
as all I may hereafter accumulate up to the 
time of my decease, including lands, live-stock, farm- 
ing implements, crops on hand and crops growing, 
railroad stock, bonds, notes, accounts, and every thing 
else of value I may own at my death, to Amanda A. 
Dickson, of Hancock county, now living with her 
mother near my plantation, for and during her natu- 
ral life, free clear and exempt from the marital rights, 
power, control or custody of any husband she may 
have, with full power to her, the said Amanda A. 
Dickson, without the aid or the interposition of any 
court, to sell said property, and convey the same, and 
to reinvest the proceeds of said sales in other prop- 
erty, or in good security, to be held by her for her life 
asaforesaid. I charge the property bequeathed by 
this item of my will with the support and education 
of the children of the said Amanda A. Dickson, as 
well those hereafter to be born as those now living; 
their support to be ample, but not extravagant; their 
education to be the best that can be procured for them 
with a proper regard for economy; all of which I leave 
to the sound judgment and discretion of the said 
Amanda A. Dickson, without any interference from 
any quarter. As either of the children of the said 
Amanda A. Dickson, born or to be born to her, come 
of age or marry, I direct her to set off to such child so 
marrying or coming of age a portion of said property, 
she to determine, in her unlimited discretion, what 
property and how much shall be set off, with only this 
instruction, that the amount must not be so great as 
to defeat or imperil my purpose to provide for her 
during life, and for her children,as well those to be born 
hereafter as those now in life. Upon the death of the 
said Amanda A. Dickson, I give, bequeath and devise 
what may remain of the property embraced in this 
item of my will to the children of the said Amanda 
A. Dickson and the representatives of any deceased 
child, share and share alike, such representatives tak- 





ing per stirpes, and not per capita.’? The ninth item 
named the propounders as his executors, directed 
them to prove his will in solemn form, and to turn 
over to said Amanda all the property given her for 
life, and requested them to see to it while they live 
**that Amanda A. Dickson and her children are pro- 
tected in their person and their property, under the 
iaws, so faras they may be able to do so0;”’ and gave 
each of the executors $2,500 in lieu of commissions. 

1. We shall consider, first, whether this will, in the 
various items mentioned above, and according to its 
scheme, and the proof had upon that subject, can be 
deemed contrary to public policy and void, and 
whether that question was clearly and properly sub- 
mitted to the jury under the charge of the court and 
the testimony in the case. To do go intelligently, it will 
be necessary to state accurately the several charges of 
the court upon that subject, to which the caveators, 
excepted, and these will be found in the eighteenth, 
twenty-second, twenty-fourth, twenty-fifth and twen- 
ty-eighth grounds of the motion fora new trial, which 
are as follows: ‘*(18) The court erred in charging the 
jury, at request of counsel for the propounders, as 
follows: ‘There is no public policy in Georgia which 
prevents colored persons from taking property under 
a will,’ without more, and without coupling to that 
the consideration of illicit intercourse,which may have 
produced said will.’’ ‘ (22) At request of counsel for 
caveators the court charged the jury, that “If Amanda 
was the bastard child of David Dickson, begotten in 
this State, of a negro slave, prior to the late emanci- 
pation, he was under no obligation to support or pro- 
vide for such child prior to such emancipation, except 
as a slave, if his slave, but then only while she was his 
slave;’ and was further requested in writing to 
charge: ‘No obligation was upon David Dickson, if 
he so begot said slave, to support or provide for her 
after emancipation, or if such obligation existed, it 
ceased upon her becoming twenty-one years old,’ and 
the court so charged, leaving out the words, ‘orif any 
such obligation existed, it ceased upon,’ and inserting 
‘and’ after emancipation, and then refused to charge, 
as requested in writing: ‘If this will was made after 
such majority, and Amanda was such bastard of this 
testator, the parts giving this property to her are void, 
because contrary to public policy.’ The refusal of this 
request was error."’ ‘‘ (24) The court erred, in refus- 
ing to charge, as requested in writing by the counsel 
for the caveators: ‘If the jury believe from the evi- 
dence that this will sought to be propounded is con- 
trary to the policy of the State of Georgia,then the jury 
would be authorized to find against the will.’*’ ‘* (25) 
The court erred in refusing to charge as follows: ‘ Un- 
der the Constitution and laws of the State of Georgia, 
marriages between white persons and negroes are for- 
bidden, and the public policy of the State is against 
the mingling of the blood of these races,and if you 
believe that this will is against said policy, it is abso- 
lutely void,’ though requested in writing by counsel 
forthe caveators.”’ ‘*(28) The court erred in conclud- 
ing his charge as follows: ‘Every man in this State 
has a right to will his property to whom he pleases. 
There is no policy of the State which would make it 
unlawful or contrary to such policy for a man to will 
his property to a colored person, to any bastard, or to 
his own bastard, and such considerations as these 
would not alone authorize a will to be set aside, but 
you may consider all the facts, relationships and cir- 
cumstances in evidence in deciding the questions 
made before you, which I have already stated and ex- 
plained to you.’ It was error in the conclusion thus 
to groupand state the facts touching the case; thus to 
use the words ‘set aside’ inthe statement of the ab- 
sence of a policy as to a testator’s bastard, without re- 
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gard to whether he owed any legal obligation to such 
bastard, and because it did not sufficiently emphasize 
that matter of illegal cohabitation.’’ 

It will be remarked that this will makes no provis- 
ion for Julia, who it is alleged, was the concubine of 
the testator; that there was no pretense of marriage 
between Eubanks and Amanda, and that there is no 
direct evidence going to establish the fact that the in- 
tercourse between Amanda and Eubanks took place 
and was carried on in consequence of any previous 
agreement or promise on the testator’s part to make 
provision for Amanda and the children born in con- 
sequence of that intercourse. The will was made after 
that intercourse had ceased, and after the death of 
Eubanks. It was not seriously insisted that past co- 
habitation would render a gift by the party holding 
such a relation to a woman, void or illegal, and had 
it been so contended, the argument could have rested 
upon no legal principle whatever. Indeed from a very 
early period the law has been well settled to the con- 
trary. Vide Beall vy. Beall, 8 Ga. 224; Hargroves v. 
Freeman, 12 id. 342; Davis v. Moody, 15 id. 175. A 
contract to make compensation for the injury done in 
consequence of past illegal cohabitation, which con- 
tained no stipulation for future intercourse, has been 
held to be valid; and even where such a contract had 
been fully executed, and the intercourse was kept up 
afterward, yet if it did not appear that the subsequent 
cohabitation was made a stipulation in the contract, 
it has been maintained; where there was no evidence 
of any promise or understanding, other than that in- 
ferred from the fact of future illicit intercourse be- 
tween the parties, this did not affect the validity of 
the transaction. Thus where a bond had been given 
in consideration of past cohabitation, without any ex- 
press stipulation to that effect, or without evidence 
from which it could be shown that the future cohabi- 
tation of the parties was one of its conditions, 
although in fact they subsequently so cohabited, it 
was held that the bond was nevertheless valid, and 
upon it an action could be maintained. Chit. Cont. 
979; Trovinger v. McBurney, 5 Cow. 253; Gray v. 
Matthias, 5 Ves. 286; Hull v. Palmer, 3 Hare, 532; 
Brown v. Kinsey, 81 N. C. 245; Greenh. Pub. Pol. 204- 
207, both inclusive, and other citations in tha notes 
thereto; Gay v. Parpart, 106 U.S. 679. ‘“ The test,”’ 
says Dillard, J., in delivering the opinionin Brown v. 
Kinsey, ‘‘alwaysis,does it appear by the contract 
itself, or wasthere any understanding of the parties, 
though not expressed, that the intercourse was to con- 
tinue?” 

Neither at the testator’s death nor when the will 
was executed could a continuance of the relations be- 
tween Eubanks and Amanda have been contemplated, 
for as before remarked, Eubanks was then dead. 
There is absolutely nothing in the case to show that 
the testator, as contended by the caveators, had knowl- 
edge of any illicit intercourse between Worthen, one 
of his executors, and Amanda subsequent to Eubank’s 
death. The circumstances in proof warrant no such 
inference, and nothing beyond vague suspicion or 
mere conjecture could impute to him knowledge of 
the fact, or ofa purpose on his part, to make provision 
with a view to the creation of such a relation between 
these last named parties. One thing is certain, that 
there was no offspring from the intercourse during 
the life of the testator, nor is there a single fact in 
proof to charge him with knowledge of it, or to show 
that he in any way encouraged or promoted it. His 
will certainly made no provision for the carrying on 
of such intercourse, or for the maintenance and sup- 
port of any offspring that might result therefrom. 

The principal complaint here is thatany thing which 
has a tendency to induce intercourse between persons 
of the white and negro races is contrary to public 





policy, and consequently void; and this conclusion jg 
drawn from the prohibition of marriage between thege 
races, as found in our Constitution and laws. Illicit 
intercourse between persous of the same as well ag 
different races is made penal by our Code, as also ip. 
tercourse between persons standing in near relations 
of consanguinity or affinity to each other, whether that 
intercourse took place in consequence of prohibited 
marriage or otherwise. It is well settled that a white 
man may be guilty of fornication or adultery with a 
colored woman, and vice versa; and that a white or 
colored man, if a child is begotten in consequence of 
such illicit intercourse, may be held liable for bas. 
tardy. Allenv. Harris, 40 Ga. 220. Indeed there is 
no difference in this respect between the rights and 
liabilities of the different races. The fourteenth 
amendment of the Constitution of the United States 
provides in express terms that ‘all persons born or 
naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States 
and of the State wherein they reside. No State shall 
make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United 
States, nor shall any State deprive any person of life, 
liberty or property, without due process of law, nor 
deny to any person within its jurisdiction the equal 
protection of the laws.’’ The Supreme Court of the 
United States has decided that this amendment made 
all colored persons born in the United States, and 
subject to its jurisdiction, citizens of the United 
States and of the States in which they reside. Slaugh- 
ter-House cases, 16 Wall. 90, 95, 97; Bradwell v. State, 
id. 130; Murdock v. Memphis, 20 id. 615; Walker vy. 
Sauvinet, 92 U. S. 90; Munroe v. Phillips, 64 Ga. 32, 
Under the Constitution of Georgia (section 5017 of the 
Code), *‘ all citizens of the United States, resident in 
this State, are hereby declared citizens of this State;” 
and it is made the duty of the General Assembly to 
enact such laws as will protectthem in the full en- 
joyment of the rights, privileges and immunities due 
to such citizenship. And to this effect is section 4 
of the Code. All distinctions as to the rights pertain- 
ing to citizenship between the two races are abolished 
by this legislation and by these constitutional provis- 
ions. As to their civil rights they stand upon the 
same footing. 

It follows therefore that whatever rights and privi- 
leges belong to a white concubine, or to a bastard 
white woman and her children, under the laws of 
Georgia, belong also to a colored woman and her cbil- 
den, and that the rights of each race are controlled 
and governed by the same enactments or principles of 
law. Among the rights of citizens of this State, enu- 
merated in section 1654 of the Code, are the right to 
the acquisition and enjoyment of private property, 
and the disposition thereof, the right to vote, hold of- 
fice, etc. It is unquestionably true that the testator, 
by his will, may make any disposition of his property 
not inconsistent with the laws or contrary to the pol- 
icy of theState. Code, § 2399. And this accords with 
the general law upon this subject. Most persons in 
modern times, by that law, are deemed capable of 
taking under wills, and the exceptions as to those 
who are incapable of taking are carefully enumerated, 
and rests generally upon grounds of public policy. 
Upon these grounds alien enemies are excluded from 
benefits under wills, and so are others whose partici- 
pation in such benefits could in any sense of the word 
be called immoral; if a will makes a devise or bequest 
to further or carry into effect some illegal purpose 
which the law regards as subversive of sound policy 
and good morals, such devise or bequest will be held 
void, and the executor would not be justified in pay- 
ing it. 

The conditions of a testamentary gift tending to 
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separation or divorce between husband and wife 
would be treated as void, and to the same general 
principles of good morals and sound policy may be re- 
ferred various miscellaneous restraints upon testa- 
mentary disposition which local law sees fit to enforce. 
Thus under the Louisiana Code, # will made in favor 
of the testator’s concubine is treated as null and void. 
Gibson v. Dooley, 32 La. Ann. 959. Doubtless the local 
conception of public policy on such points is liable, in 
different jurisdictions and at different times and dif- 
ferent epochs, to great variations. Decisions must 
greatly vary in consequence. Schouler Wills, §§ 22, 23. 

There is nothing in the law of Georgia that we have 
seen inhibiting compensation for past illegal cohabi- 
tation being made by a white man to a white woman, 
and under the law as it now stands there can be noth- 
ing to prevent its being made by such white man to 
his colored paramour. No arrangement for future 
cohabitation with a black or white woman would be 
valid, in favor of the woman or any party deriving a 
benefit from it. There is nothing in our law prohib- 
iting a putative father from making provision for his 
illegitimate child or for the illegitimate offspring of 
such child. And even conviction of treason or felony 
or any lower grade of crime works no corruption of 
blood or forfeiture of estate. Bill of Rights, § 2, par. 3; 
Code, § 5020. So that a felon or his offspring may 
take testamentary benefits under the law of this 
country. No one would contend for a single moment 
that a contract, agreement or understanding,founded 
upon a consideration, in whole or in part, for the com- 
mencement or continuance of meretricious intercourse 
between the sexes, would not be directly contrary to 
law or public policy and the best interests of society. 

What is public policy? And where must we look to 
find it? Andin ascertaining and applying it to the 
transactions of life, by what rules and precautions 
are the courts to be guided? On this latter topic, it 
is manifest from many decisions that judicial tribu- 
nals hold themselves bound to the observance of rules 
of extreme caution when invoked to declare a trans- 
action void on grounds of public policy, and prejudice 
tothe public interest must clearly appear before a 
court would be warranted in pronouncing the trans- 
action void on this account. 

In Richmond v. Railroad Co., 26 lowa, 190, 202, it is 
said that **the power of courts to declare a contract 
void for being in contravention of sound public pol- 
icy isavery delicate and undefined power, and like 
the power to declare a statute unconstitutional, 
should be exercised only in cases free from doubt.” 
After laying down in terms somewhat different the 
same general rule, it was said by Howe, J., of the 
Supreme Court of Wisconsin, in pronouncing the 
judgment of the court in Kellogg v. Larkin, 56 Am. 
Dec. 164, 168: ‘“‘He is the safest magistrate who is 
more watchful over the rights of the individual than 
over the convenience of the public; as that is the best 
government which guards more vigilantly the freedom 
of the subject than the rights of the State.’* So in 
Swann v. Swann, recently determined in the United 
States Circuit Court for the Eastern District of Ar- 
kansas (21 Fed. Rep. 299) it was said by Caldwell, J., 
delivering the opinion: *‘ No court ought to refuse its 
aid to enforce a contract on doubtful or uncertain 
grounds. The burden is on the defendant to show 
that its enforcement would be in violation of the set- 
tled public policy of the State, or injurious to the 
morals of its people. Vague surmises and flippant 
assertions as to what is the public policy of the State, 
or what would be shocking tothe moral sense of its 
people, are not to be indulged in.” 

In the leading case of Richardson v. Mellish, 2 Bing. 
229 (9 E. C. L. 557), the observance of the rule as thus 





limited is strongly upheld and rigidly enforced by the 
whole court. Each of the justices presiding in that 
case delivered separate opinions, though they all con- 
curred in the result. Best, C. J., says: ‘‘We have 
heard much of this being a contravention of public 
policy, and that on that ground it cannot be sup- 
ported. Iam not much disposed to yield to argu- 
ments of public policy; I think the courts of West- 
minster Hall (speaking with deference, as an humble 
individual like myself ought to speak, of the judg- 
ments of those who have gone before me) have gone 
much further than they were warranted in going in 
questions of policy; they have taken on themselves 
sometimes to decide doubtful questions of policy, and 
they are always in danger of so doing, because courts 
of law look only at the particular case, and have not 
the means of bringing before them all those considera- 
tions which ought to enter into the judgments of 
those who decide on questions of policy. I therefore 
say, itis not a doubtful matter of policy that will de- 
cide this, or that will prevent the party from recover- 
ing; if once you bring it to that, the plaintiff is enti- 
tled to recover, and let that doubtful question of pol- 
icy be settled by that high tribunal, namely, the Leg- 
islature, which has the means of bringing before it all 
the considerations that bear on the question, and can 
settle it on its true and broad principles. I admit 
that if it can be clearly put upon the contravention 
of public policy, the plaintiff cannot succeed, but it 
must be unquestionable; there must be no doubt. 
Looking at all the facts of this case, 1 can see no un- 
questioned principle of policy that stands in the way 
of the plaintiff to prevent him recovering in this ac- 
tion.”’ Criticising and explaining two cases (Card v. 
Hope, 2 Barn. & C. 661, and Blatchford vy. Preston, 8 
Term R. 89) which were relied on as opposed to this 
rule, the learned chief justice admits that in one of 
the cases there are expressions used by Chief Justice 
Abbott which seem to bear upon the present case. 
“ But,” he says, ‘‘the expressions of every judge 
must be taken with reference to the case on which he 
decides, otherwise the law will get into extreme con- 
fusion. That is what we are to look at in all cases. 
The manner in which he is arguing is not the thing; 
it is the principle he is deciding. If ever I could have 
imagined it could have extended to such a case as this 
I would have protested against, though I could not 
have prevented, the decision. I would in my place 
have protested against it, for 1 should have seen the 
injustice and confusion to which such a doctrine 
would have been liable to be extended. I am quite 
satisfied that not one of the learned judges who de- 
cided that case ever conceived that its authority could 
be pressed to the extent to which it has been pressed 
in thisecase.’’ His colleague, Park, J., refers to those 
cases forthe principles they determine, and not for 
their facts. He concurs, as far as necessary in the re- 
spective judgment rendered in them, and says: “* The 
judgment given by my Lord Chief Justice Abbott was 
very elaborate, but though I concur in the judgment 
in that case, Iam by no means prepared to agree with 
every dictum in that judgment. Iam quite satisfied 
that the reference to the general policy in that case 
by Lord Chief Justice Abbott was going further than 
was absolutely necessary, and I think there is noth- 
ing here to show illegality.”” Sir James Burrough, 
the other judge, said: ‘‘The next point is that it is 
illegal. I am of the opinion that on the face of this 
count there is no illegality. If it be illegal, it must be 
illegal either on the ground that it is against public 
policy or against some particular law. I, for one, 
protest, as my lord has done, against arguing too 
strongly on public policy; it is a very unruly horse, 
and when you once get astride it, you never know 
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where it will carry you. It may lead you from the 
sound law. It is never argued at all but when other 
points fail.’ Further on in bis opinion he says: ‘‘As 
to the pvint of public policy a great deal has been 
said, many cases have been mentioned, and in Blatch- 
ford v. Preston a great number of general phrases 
is made use of by the learned judge. But you ought 
not to govern courts of justice by general expressions 
used in the administration of the law. They may 
have some weight, but they ought not to govern; you 
must look to what the point of decision was.” 

In Walsh v. Fussell, 6 Bing, 169 (19 E. C. L. 83), Lord 
Chief Justice Tindal, in pronouncing the judgment, 
said: “ It isnot contended that the covenant was ille- 
gal on the ground of the breach of any direct rule of 
law, or the direct violation of any statute, and we 
think to hold it void on the ground of its impolicy 
and inconvenience, we ought to be clearly satisfied 
that the performance of it would be necessarily at- 
tended with injury or inconvenience to the public.” 

In order to ascertain whether the provisions of Gi- 
rard’s will—because they excluded ecclesiastics, mis- 
sionaries and ministers of any sect from holding or 
exercising any station or duty in the college thereby 
founded, and limited the instruction to be given to 
the students to pure morality and general benevolence 
and the love of truth, sobriety and industry, thus ex- 
cluding by implication all instruction in the Christian 
religion—were in contravention of the public policy of 
the State. the Supreme Court of the United States 
held that they were not at liberty to travel out of the 
record to ascertain what were the private religious 
opinions of the testator, nor to consider whether the 
scheme of education by him prescribed was such as 
they themselves should approve, or as was best 
adapted to accomplish the great aims and ends of edu- 
cation; nor could they look at the general considera- 
tion of the supposed interest and policy of the State 
of Pennsylvania on the subject, beyond what its Con- 
stitution and laws and judicial decisions made known 
to them. Consequently they held that the question 
as to what is the public policy of the State, and what 
is contrary to it, if inquired into beyond these limits, 
would be found to be one of great vagueness and un- 
certainty, and to involve discussions which scarcely 
come within the range of the judicial duty and func- 
tions, and upon which men may and will ‘* complex- 
ionally differ.” They therefore disclaim any right to 
enter upon such examinations beyond what the State 
Constitution, laws and decisions necessarily brought 
before them. Vidal v. Girard’s Ex’rs, 2 How. 127, 197 
et seq. Such was the view taken by Starnes, J., and 
Benning, J., in Adams v. Bass, 18 Ga. 144 et seq., and 
154 ef seq., as to what constitutes public policy, and 
the sources from which the rules on that subject are 
to be derived. 

We cannot think that the judge erred in refusing to 
charge the jury, that if they believed from the evi- 
dence that the will sought to be propounded was con- 
trary to the policy of the State of Georgia, then they 
would be authorized to find against it. As to what 
coustitutes public policy, and as to what contravenes 
it, is not a question of fact for the jury, but is a ques- 
tion of law to be determined by the court. Any other 
rule than this would lead to confusion and injustice, 
and instead of settling, would go far to unsettle, the 
law upon this subject. 

In Pierce v. Randolph, 12 Tex. 290, Chief Justice 
Hemphill, as the organ of the court, says: “ But it 
seems that a new rule has been discovered by which 
to test the validity of contracts, and that is, the belief 
of the jury with regard to their tendency to immoral- 
ity and breaches of the peace; and this even where 
such contracts have been declared by the courts of last 








resort to be valid in law, and to have all the force ang 
efficacy which the Jaw can impart to any contract, 
No doctrine more subversive of law ana of private 
and public rights could have been devised. In fact it 
sets them afloat upon public sentiment, to fluctuate 
and rise and fall with the ebb and flow of popular 
opinion, and when brought to trial, to succeed or fail, 
not according to the established rules of law, but upon 
the belief, the private opinions, or in other words, 
the whims and caprices of the juries before whom 
they were presented. The most sacred rights, those 
most cherished by the law, might be frustrated and 
defeated without any regard to law; a justice of the 
peace with his jury might deem them against morals, 
good order or public policy.” And after giving some 
striking instances of the dangerous tendency of such 
a practice, he continues: ‘It is the duty of both 
judges and juries to decide on rights according to the 
laws of the land, and not on their belief as to what 
ought to be law. Their office is not legislative, it is 
judicial; it isto administer the law as they find it, 
and not to exalt their own belief or notions above the 
law, and follow them as ahigher code by which the 
rights of the community are to be regulated or con- 
trolled.”’ 

Tried by these rules, we cannot say that Dickson's 
will is unquestionably and beyond a doubt against 
public policy. We know of no constitutional provis- 
ion or statute, or any decision of our courts, vor are 
we aware of any principle of the common law, which 
holds it to be immoral or wrong for the putative 
father to make provision for his illegitimate child, 
whetherthat child be white or colored; or for the 
illegitimate offspring of such child, whatever the com- 
plexion of such offspring may be; or for any one who 
has lived in violation of the public law, and thereby 
become a criminal, either to a greater or less extent, 
unless that provision is the result of a previous un- 
derstanding that led to the commission of the offense, 
and induced a breach of the law and sound public 
policy of the State. We have seen that such an un- 
derstanding is not to be lightly inferred from facts 
and circumstances of doubtful import and meaning, 
or which may admit of different constructions—one 
consistent with and the other opposed to unquestioned 
policy. The Legislature has not seen fit to declare 
that the tendency of such provisions would be promo- 
tive of immorality, and would induce the formation 
and continuance of such illicit cohabitation, and for 
that reason to prohibit them, as has been done by the 
provision cited from the Code of Louisiana. Whether 
such inhibition would be good or bad policy is not for 
us to determine. The question is one upon which 
there has existed, and still exists, a contrariety of 
opinion, as will be seen by what was said by Lump- 
kin, J., in the case of Beall v. Beall, cited above. And 
this being the case, its solution is entirely beyond the 
scope and functions of the judicial department of the 
government. If judges would avoid uncertainty and 
fluctuations in the administration of the law, and ren- 
der it uniform and consistent, they should follow the 
admirable advice given by Lord Chancellor Bacon to 
a magistrate whom he was about to swear into office: 
** Look to your books for the law, and not to your 
brain.”’ Above all, they should not give themselves 
up to the guidance and direction of their feelings 
and sentiments; for this would unquestionably lead 
to excessive irregularity, fluctuation and doubt. They 
would then realize that the fame which follows is bet- 
ter than that which goes before, and would avoid the 
supreme folly of mistaking the plaudits and shouts of 
the multitude of their cotemporaries for the trumpet 
of fame. Loyalty to the law, and rigid adherence to 
the rules it prescribes, is to the enlightened magis- 
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trate the plain path of duty, and in pursuing it he can 
fall into no error, nor run into any kind of danger. 
(Omitting minor questions. ] 
Judgment affirmed. 


————_-_—__————. 


CORPORATION — SHARES IN AMERICAN 
COMPANY—TITLE TO CERTIFICATES — 
INDORSEMENT OF TRANSFERS IN 
BLANK—AMERICAN LAW—USAGE 
—FRAUD OF BROKER— 
ESTOPPEL. 

ENGLISH CHAN. DIV., OCT. 8, 1887. 
WILLIAMS V. COLONIAL BANK; SAME V. LOND, CHART. 
BANK OF AUSTRALIA. 


The executors of a deceased owner of shares in an American 
company desired to be entered on the New York registry 
in respect of the shares, but had no definite idea of selling 
them. On the instructions of their broker they signed a 
form of transferin blank which was indorsed upon the 
share certificates, and the certificates so indorsed were 
sent tothe brokers to be forwarded to New York for 
registration. The brokers fraudulently deposited the 
certificates with the defendant bankers as security for 
advances. Upon the bankruptcy of the brokers, the fraud 
was discovered, and the question of the title to the certifi- 
cates arose. It was in evidence that by American law the 
legal title toshares vested in the person entitled to be 
entered on the register as the legal owner; and that ac- 
cording to the usage of the monetary world, certificates 
of this character were equivalent to securities to bearer, 
and passed from hand to hand without registration. 

Held, that the bankers were entitled to a charge upon the 
shares to the amount secured by the deposit of the certifl- 
cates, and that the executors were estopped from deny- 
ing the authority of the brokers to deal with the shares as 
they thought desirable. 


HE first action was brought by Elizabeth Maria 

Williams, John Cady, and John Charles Williams, 
as the executors of the will of John Michael Williams, 
to recover 710 shares in the New York Central and 
Hudson River Railroad Company, belonging to the 
estate of the testator and deposited infraud of the 
plaintiffs with the defendant bank. 

The testator died in February, 1880, and his will was 
proved by thetwo first-named plaintiffs on the 25th 
March, 1880, power being given to Michael Williams 
and the plaintiff John Charles Williams to prove. John 
Charles Williams proved the will on the 19th October, 
1882. 

At the time of his death, J. M. Williams was enti- 
tled to 1210 shares in the New York Central Company, 
which were represented by 121 certificates of ten 
shares each, all registered in the testator’s name in the 
books of the company. The following is a copy of.one 
of such certificates, with its indorsement by the 
executors, as subsequently deposited with the defend- 
ant bank: 

Io, 4648 10 
Number. shares. 

The New York Central and Hudson River Railroad 
Company. 

John Michael Williams, of Burncoose, Perian ar 
Worthal, Cornwall, England, is entitled to ten shares 
of one hundred dollars each of the capital stock of the 
New York Central and Hudson River Railroad Com- 
pany, transferable in person or by attorney in the 
books of the company only on the surrender and can- 
cellation of this certificate by an indorsement thereof 
hereon, and inthe form and manner which may at 





the time be required by the transfer regulations of 


the company. This certificate is however to beof no 
effect or validity until countersigned by the transfer 
agent, and also by the registrar of trausfers of the said 
company, in the city of New York. 

In witness whereof the president and treasurer of 
the said company have hereunder subscribed their 
names at the city of Albany this 16th day of Decem- 
ber, in the year one thousand eight hundred and 
seventy-three. 

C. C. Clarke, Treasurer. 
W. H. Vanderbilt, President. 

Countersigned this 16 day of December, 1873 — Ten 

shares The Union Trust Company of New York, 
Register of Transfers, 
By A. H. Ogilvie, Secretary. 

Countersigned this 17th day of December, 1873, 

Duncan, Sherman & Co., 
Transfer Agents. 

The indorsement was as follows: 

For value received do bereby sell, assign, and 
transfer to shares of the capital stock of the New 
York Central and Hudson River Railroad Company 
of one hundred dollars each, standing in name 

on the books of the company, and represented 
by the within certificate. 

And do hereby irrevocably constitute and appoint 

attorney to execute a surrender and cancel- 
lation of the within certificate, and also to do all things 
requisite to transfer the said stock on the books of 
the said company, in such form and manner as may 
be necessary, or be required, by the regulations of the 
said company in that behalf, with full power of substi- 
tution in the premises. 

Dated Jan. 24, 1881. 

Elizabeth Maria Williams, 
Jobn Cady. 
In the presence of 
Athas. Pryor, jun., Accountant, Cornwall, 
Thos. H. Martin, Engineer, Swansea. 

Prior to January, 1880, all the shares of the company 
stood onthe New York registry, but were largely 
dealt with on the London Stock Exchange, but from 
that date Messrs. J. S. Morgan became the represen- 
tatives of the company in London. 

In August, 1880, the plaintiffs were desirous of being 
registered as executors in respect of the testator’s 
shares, so that they might receive the’ dividends and 
sell if opportunity offered. Their agent, Mr. Pryor, 
accordingly communicated with their stockbrokers, 
Messrs. P. W. Thomas & Co., and sent them the 
certificates with an extract of the probate of the 
testator’s will. 

On the 10th November, 1880, Mr, Pryor received a 
letter from Messrs. Thomas & Co., stating that the 
extract of the probate of the testator’s will which had 
been forwarded to New York withthe share certifi- 
cates was insufficient, and stating various formalities 
which were required to perfect their title ‘‘after 
which the share certificates, which are also on their 
way back, must be signed by the executors, and then 
new certificates will be issued in their names.”’ 

In answer to another letter from Mr. Pryor, asking 
whether the executors could sell the shares without 
furnishing the required evidence, Messrs. Thomas & 
Co. wrote to say, that if Mr. Williams had indorsed 
the New York Central shares before his death, they 
would have been able to effect the sale of the shares 
without further trouble, but that the fact of his not 
having done so necessitated the proving to the com- 
pany who his legal representatives were, so that some- 
one who was empowered to do so might indorse the 
certificate. Accordingly the indorsed transfers on the 
share certificates were signed by the two first-named 
plaintiffs in blank, as appears above, and sent to Messrs. 
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Thomas & Co, on the 29th January, 1881, so that the 
plaintiffs might be registered as owners of the shares, 
and as they alleged, for no other purpose. 

Nothing further was done until the 9th December, 
1882, when inquiries were made by the plaintitls as to 
the certificates aud dividends thereon, to which 
Messrs. Thomas & Co. replied on the llth December, 
1882, stating that the certificates were in New York 
pending the instructions of the plaintiffs in case they 
desired a sale, and to avoid the risk of a double trans- 
mission of the certificates. The letter also stated that 
a power of attorney would have to be signed by the 
executors for the receipt of the dividends, and con- 
cluded thus: ‘ We need hardly say that there is no 
risk in leaving the certificates in New York, as they 
are not indorsed.”’ The certificates were, in fact, never 
sent to New York, but in February and April, 1881, 
the certificates of 1210 shares, with the transfers in 
blank indorsed thereon, were deposited with the 
Colonial Bank as security for advances. 

Some of the certificates were redeemed and re- 
deposited, and ultimately 710 were left with the Colo- 
nial Bank, aud 500 with the Chartered Bank of Aus- 
tralia. 

The firm of Messrs. Thomas & Co. were adjudicated 
bankrupt on the 5th February, 1884, and Frederick 
Whinney was appointed trustee. 

On the 2ist February, 1884, the plaintiffs commenced 
their action against the Colonial Bank and Frederick 
Whinney, asking for a declaration that the deposit of 
the 710 shares was in fraud of the plaintiffs, and con- 
ferred no legal title on the bank; for delivery of the 
certificates, and for an injunction. 

The defendants by their counter-claim asked for a 
declaration that they were entitled to a valid mort- 
gage or charge upon the share in question for the 
amount due to them from the estate of Messrs. Thomas 
& Co., and that the plaintiffs and the defendant F. 
Whinney might be ordered to do and concur in all 
acts necessary for vesting the shares in the defendants 
or their nominees and enabling them to become the 
registered proprietors thereof. 

In the second action the facts were of a similar 
character, but related to the 500 certificates deposited 
with the London Chartered Bank of Australia at a 
later date; there was no counter-claim in this action. 

Both actions now came on for trial together. A large 
amount of evidence was given with regard to Ameri- 
can law and the the Stock Exchange in 
America and London, with regard to certificates of 
this nature. From the evidence on American law it 
appeared that the legal title of shares vested in the 
person who forthe time being was the only person 
entitled to have them registered in his name as the 
legal owner thereof. And as to theusage of the 
monetary world with regard to certificates indorsed 
as these were, the evidence was that such certificates 
were equivalent to securities to bearer and passed 
from hand to hand, but there was evidence to show 
that in the case of transfers of the shares of a deceased 
owner, the appointment of his representatives had to 
be strictly proved, and the transfers executed before 
an American consul or the transfer agents of the com- 
pany; and that until this was done the document was 
incomplete and would not pass as ‘‘ good delivery ” 
upon the Stock Exchange. 
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Finlay, Q.C., Warmington, Q.C., and Decimus Stur- 
ges, for plaintiffs. 


Rigby, Q.C., Reid, Q.C., and Christopher James, for 
Colonial Bank. 


Latham, Q.C., and T. H. Wright, for London Char- 
tered Bank of Australia. 


George Lawrance, for trustee in bankruptcy. 





Kekewicu, J. There is no question of fact in thig 
case in the ordinary sense of the word — that is to say, 
all the events with their dates which are at all essen. 
tial to the consideration of the case are not only proved 
but admitted. But there are questions, which really 
are questions of fact and very difficult questions, be- 
hind; questions of fact, not in the ordinary sense ~ 
namely, questions respecting the usage of the monetary 
world touching instruments of this kind, and a ques- 
tion of American law, which in our courtsis a ques- 
tion of fact. But the events and dates are all before 
me without contradiction, and without dispute, and [ 
need not recapitulate them. Before going to the rest 
of the case, | wish to clear out of the way the ques- 
tion what is meant by the American witnesses when 
they say there is a legal title to the shares in the per- 
son holding a certificate indorsed as this is, and not 
up to this time carrying any change of ownership on 
the reyister. Now, I have listened to all the evidence 
as it was read, and the comments on it, and I have 
since had an opportunity of looking through it in print, 
and the evidence of the American witnesses is, to my 
mind, summed up intelligibly and accurately in an 
answer by Mr. Choate to the plaintiff's seventh cross 
interrogatory at p. 59 0f the evidence taken on com- 
mission. Hesays: “In American law the legal title 
to shares rests in the person who for the time being is 
the only person entitled to have them upon demand, 
duly registered in his name as the legal owner thereof. 
There are cases in which the rule obtains in American 
law that between persons who have equal rights in 
equity, the right of the person having the legal title 
prevails; but sech proposition is of rare application, 
and I do not see that it can be applied to the question 
of title to stock acquired in any such way as has been 
indicated in thiy examination hitherto. According to 
the law of New York a person who is not on the regis- 
ter of shareholders may have a legal title to shares in 
acompany.’’ Therefore taking that to be, as I think 
it is, a fair statement of the evidence on the subject, 
it follows that the American law does recognize that 
which English law does not— namely, a legal title 
existing without legal ownership. According to 
English law thereis no such possibility. A man cannot 
be the legal owner unless he has the legal title, accord- 
ing, at any rate, tothe ordinary employment of the 
words “ legal title.’’ That is his definition, and I think 
itis a definition which I must keep in my mind in 
considering the rest of the case. Looking at the ques- 
tion from that point of view, it divides itself into the 
legal title as between the company and the person 
claiming that legal title, or more than one person claim- 
ing that legal title, and the legal titleas between per- 
sons claiming it. The legal title as against the com- 
pany, is, as I understand, settled entirely by that state- 
ment. A man may go, having such an indorsement (it 
may be) as we havo in this case, and say, “Iam enti- 
tled to be registered as the legal owner,’’ and if heis 
in that position he has the legal title, and he holds it 
as against other persons who have not got such an 
equity as would displace the legal title, which one 
passage I have read in that answer points to as some- 
times occurring. Now that question, to my mind, is 
the only question as regards the ownership of the 
shares, and is one of American law. There is also the 
question as to what is the meaning of the certificate, 
what is the meaning of the indorsement before it is 
filled up, and what is the effect of the indorsement 
when filled up in the way in which we have it here? 
That latter question is really the same as the question 
about the legal title. But the meaning of the docu- 
ment, both on its face and on the back, is a question, 
to my mind, entirely of American law, and I am not 
at liberty to construe it as if it were an English docu- 
ment, and without the aid of the evidence of experts 
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jn America. If I were to construe it as an English 
document it is unnecessary to say howl should con- 
strue it, but I certainly should not construe it in the 
way in which the American witnesses have construed 
it, and said that it is construed in America. That I 
am uot at liberty to do; [ must take their evidence, 
and taking their evidence, I have no doubt that Mr. 
Choate has correctly stated what the law in America 
js upon the subject. Then I um asked further, to con- 
sider as a question of American law whether the plain- 
tiffs are estopped in this case; that is to say, whether 
they are prevented from in any way insisting upon 
what in their point of view is the correct version of 
their conduct in the matter. To my mind, American 
law has nothing whatever to do with that. It seems 
tome to be a question of conduct—a question of 
representation and absence of representation, to be 
decided by an English court, respecting events which 
have occurred between persons resident in England 
and carrying on businessin England. That seems to 
me purely a question of English law, and entirely un- 
touched by American law. I think, having cleared the 
ground in that way so as to see what there is of 
English law and what of American law, and what the 
atatement of the American law is respecting the legal 
title which must be disposed of in the first instance, I 
will proceed to get rid of one or two others matters 
which I think have no material bearing on the main 
question in dispute, though they are necessarily mixed 
up in it, and have necessarily led to some discussion. 
In the first place, we have had a good deal of evidence, 
both in print and in the witness-box, of what is held 
to be good delivery. Now to my mind, what is, or is 
not, a good delivery does not directly, and I doubt 
whether it does indirectly, affect any question in the 
case. Stockbrokers, bankers, and other men in busi- 
ness, will only do that in the hurry of their business 
which can be done consistently with that hurry. Tam 
using the word ‘“‘hurry’’ as meaning rapidity or 
promptitude. They willnot want to get proof. If you 
present toa man a document which requires some 
evidence to prove its genuineness, he declines it, be 
cause that would take time, and not only take time, 
but perhaps involve him in difficult inquiries, which 
would send him to his lawyers, or to some other expert 
in that particular line, to get information on a point 
about which he himself is not sufficiently informed. 
Therefore among classes of business men, such as 
stockholders, it is held for their common convenience 
that one man shall not beat liberty to enforce on 
another, in fulfilment of a contract or document, 
whatever it may be, that which involves him in a diffi- 
cult inquiry, and possibly some risk. Thatis not really 
the question in this case. Whether these particular 
certificates pass from hand to hand, pass as securities 
to bearer, is to my mind an entirely different ques- 
tion from whether they would be a good delivery under 
circumstances such as exist here, or under any other 
circumstances. Again, I think that I may forget any 
distinction between a regis!ered owner and the execu- 
tors of a registered owner. The evidence proves what 
I might assume without evidence, that the executors 
that is to say, the legal personal representatives con- 
stituted by the proper court in a proper manner) of a 
deceased registered owner have precisely the same 
powers of disposition which the registered owner him- 
self had, and if an by the registered 
owner be sufficient, an indorsement by the executors 
is equally sufficient. There is no difference between 
the two. But the only question which comes in is, 
who are the executors? Have they been constituted 
by a proper court? Are they therefore the legal per- 
sonal representatives, and are they the legal personal 
representatives for all purposes? Those are questions 
of law, and questions of inquiry; but when once you 
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have ascertained that they are the executors in the 
common sense of the word, you get rid of all that 
difficulty, and there is nothing more to be done, and 
an indorsement by the executors is precisely equiva- 
lent to an indorsement by a registered owner himself. 
I do not think that the case is in the slightest degree 
complicated on one side or another by that difference 
between the executors and the registered holder. Now 
I pass on to theconduct of the executors, and what 
they intended todo. These gentlemen had these 1210 
shares in this American railroad company, and in dis- 
charge of their duty to the estate, they were minded 
to do whatever was needful in order to get themselves 
placed in the position of owners to this extent — that 
they might sell them if they wished, and at any rate, 
might draw the dividends, which they could not do 
because the power of attorney executed by their testa- 
tors had of course ceased to have any effect on his 
death. They corresponded with Messrs. Thomas & 
Co. on the subject. Now there isnot any anticipation, 
in the firat instance, of any wish to sell. One might 
presume not necessarily a wish, and certainly not an 
intention to sell, but an inquiry in their own minds 
whether it would be desirable to sell or not. I do not 
kuow what the terms of their trust were, or whether 
there were any terms at all; but the executors would 
be bound, in dealing with these securities, to inquire 
whether they were securities which they ought to hold, 
and Tassume that the idea presented itself to their 
minds, but they did notin the first instance wish to 
sell. What they wished to do was to get the dividends- 
Then they were told, and told rightly, that the certiti- 
cates must be sent over for registration. The indorse- 
ment of the certificates in the first instance seems to 
have been neglected, and it is singularthat Messrs. 
Thomas & Co., who were brokers of large experience, 
did not know what everyone who has listened to this 
case knows—that the certificates would have to be 
indorsed, and that some formalities would have to be 
complied with beyond merely sending over the certifi- 
cates for registration. THowever, although it is not 
proved, I gather that the certificates were sent over 
and were returned in the first instance, and the objec- 
tion was that there was no signature at all. At last, 
after some correspondence, on the 29th January, 1881, 
Mr. Pryor, the agent of the executors, writes to Messrs. 
Thomas: **I now beg to return 121 New York Central 
Certificates for 1210 shares, signed by the executors, 
by which kindly do the needful and acknowledge the 
receipt.”’ Pausing there for a moment, I might men- 
tion this, that probably, not onthe same day (that is 
immaterial), but when they were sent with that letter 
they were signed by the only two executors who had 
then proved. The third executor out of four had not 
proved, but did prove afterward, when asI under- 
stand, he attained his majority. The certificates were 
signed then by the only two executors who had proved. 
Whether between that date and some other date the 
third executor had proved is, to my mind, utterly im- 
material. The two executors were then in the position 
of legal personal representatives of the deceased, and 
what they did then operated to bind the estate, what- 
ever happened afterward as regards the other execu- 
tor, who as a matter of fact notseems to have 
interfered in the least. The certificates were sent to 
Messrs. Thomas & Co., simply as I hold on the con- 
struction of the correspondence, for the purpose of 
seeing that the registration was changed in America. 
It is important to remember that there was a con- 
templation then, not merely in the minds, but expres- 
sed by the executors in the letters, of selling, and they 
were aware that the same signature which was re- 
quired for registration was equally required for selling, 
and more than that, they believed, and may be said 
to have been aware, that the signature which 
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quired for registration would also suffice for selling, so 
that * once signing ’’ — to use Mr. Pryor’s own expres- 
sion — would do. Still my construction of the corre- 
spondence is, that the sale was only a thing contem- 
plated as possible on which they were to arrive at a 
decision on some future occasion, and that the certifi- 
cates were only placed in the hands of Messrs. Thomas 
& Co., for the immediate purpose of registration. Now 
we know that they never fulfilled that purpose, and 
the certificates never were sent to America for regis- 
tration, and there can be no doubt — it has not been 
suggested to the contrary — Messrs. Thomas & Co., or 
the partner in the firm who represented the firm, in 
doing what he did, acted entirely contrary to his in- 
structions, and in fraud of his clients. If that con- 
sideration could determine the case, there could beno 
question that that is so, and what the determination 
would be. Asa matter of fact, he did nothing in ful- 
filment of his instructions; and for some reason which 
has not been explained, though there was some ex- 
planation attempted, the executors lay idle for a con- 
siderable time; and Mr. Rigby, without wishing to 
impute negligence to the executors, had pointed out 
that this delay may fairly be taken into consideration 
in weighing the merits and demerits of the plaintiff's 
case. Now [ should be very unwilling to say a word 
which would impute negligence to these gentlemen, 
because I have not the cestuis que trust here, and I do 
not know what claim may be made against the trus- 
tees, if unfortunately, there isa loss to the estate. 
Moreover, I should be unwilling to say a word 
about negligence where it was unnecessary. There- 
fore in saying that I do not think that any negligence 
is proved, [ mean precisely what I say, and no more 
and no less. I am not satisfied that the delay which 
occurred, and which is certainly unaccountable, was 
the causa causans of what happened, nor even that it 
was the causa sine qua non. The deposit with the 
Colonial Bank was made early in 1881, and even if the 
executors had written and urgently demanded infor- 
mation by mail, there is no doubt that the Colo- 
nial Bank would have insisted on their securities. The 
Chartered Bank would never have had theirs, because 
that would have been stopped; but no other alteration 
would have been made in the case at all. Therefore I 
cannot rest this case, or my decision of this case, in 
the least on the negligence of the executors, nor can I 
say that there has been any negligence which has led 
to what has occurred. I am at a lossto know what 
executors in such a position could have done different 
to what they did do in 1881, and Lam not going to in- 
quire into they delay further. They were bound to 
get these shares registered, either in their own names 
or in the name of some purchaser from them. It was 
their duty to doit, and what were they to do but to 
intrust them to brokers of standing and reputation — 
brokers who had been trusted by their own testator; 
and if unfortunately they have suffered for their con- 
fidence in Messrs. Thomas & Co., 2s many other persons 
have suffered, it seems to me to be the result of a 
proper transaction on their part, and notof any fault 
of.theirs. Messrs. Thomas & Co., as a matter of fact, 
treated these shares as their own, and deposited them 
with the Colonial Bank. I may leave the Chartered 
Bank out of the case, because as I say, that was not 
done tillafterward. That was with regard to some 
shares — 500 — which had been released by the Colonia] 
Bank, and | donot think there is any difference be- 
tween the two cases. The shares were deposited, and 
there the shares are now, and the Colonial Bank say 
that they are entitled to hold these certificates as the 
legal owners, and insist upon their legal title accord- 
ing to American law by way of security for the moneys 
which they advanced on the shares. What moneys 
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were advanced has not been gone into, and may re. 
quire some careful investigation, but they insist on 
their title as pledgees or mortgagees. Now in order 
to determine that question, [ have to consider these 
two points: First, what is the evidence as regards the 
usage of the monetary world respecting documents of 
this kind, and then Ihave further to consider, sup- 
posing that usage establishes what the defendants, the 
Colonial Bank, say it does, whether the executors are 
bound by that usage so as to be deprived of these shareg 
as forming part of their testator’s estate. Now on the 
first point, as to what the usage of the monetary world 
is, lam not going to refer to any thing but the eyi- 
dence of the bankers, brokers and other persons, and 
in referring to their evidence, I strike out of my mind 
entirely all they say about the law of the case. Those 
gentlemen, not here but in America, have told us a 
good deal about the law of the case, but I do not con- 
sider a banker ora broker, either in this country or 
elsewhere, a good witness on a question of law. They 
are good witnesses on matters coming within their 
own cognizance, with which they are presumably 
familiar, that is to say, any thing which goes to the 
custom of merchants, but I do not consider their evi- 
dence receivable on any question of law, of course I 
am speaking of foreign law. But though I say I refer 
to the evidence both in America and here, | do not 
think it necessary to do more than to refer to the 
American evidence in the way in which I have done. 
The evidence of bankers and brokers in England is 
quite sufficient for this case. I do not say that the evi- 
dence in America is not admissible. So would evidence 
in Paris or evidence in Vienna or anywhere else be. I 
do not think the evidence of a Parisian broker would 
be valuable, because what you have to inquire into ie 
not what is the custom or usage in a particular place, 
but what is the usage of the monetary world, and you 
take the usage of alarge capital such as London as 
sufficient evidence to govern the whole monetary 
world unless it is contradicted. It so happens, we hear, 
that there is no difference between the American evi- 
dence and the English evidence, but I am content to 
take the English evidence which we had here yester- 
day. Now to my mind itis proved beyond dispute, 
whether rightly or wrongly, as a matter of law, and 
whether wisely or unwisely [ do not inquire, and | 
ought not to inquire, the merchants — using the word 
merchants to mean all engaged in commercial trans- 
actions —do regard documents of this character as 
passing from hand to hand, or I think the better ex- 
pression is, as ‘‘ equivalent to securities to bearer.” I 
have evidence that such things will pass sometimes 
for many years from hand to hand, without registra- 
tion, andthat by some arrangement the registered 
owner authorizes some one to receive the dividends, so 
thatjthe dividends are from time to time received by 
the person holding the certificate. That is their view, 
und they so deal with these things; they run any risks 
that may be incident to the transaction of not getting 
the registration when required. Of course, at the 
bottom of all there is contidence in the customer ap- 
plying for the advance, which without being told by 
witnesses, one knows is the foundation of all commer- 
cial transactions. But we have one witness after an- 
other stating that it has been the custom in the city 
of London for many years to deal with documents of 
this particular character as equivalent to securities to 
bearer. The only blot in the evidence is this, that no 
one remembers a single instance of certificates in- 
dorsed by executors; they none of them remember 
cases of executors, and one does not know, if they had 
noticed a case of executors, what they would have 
said with reference to their willingness to accept such 
certificates. But that they would still have passed 
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from hand to hand, and still have been equivalent to 
securities to bearer, provided that the banker asked to 
make the advance was satisfied of the genuineness of 
the signature does not remain in doubt, and I cannot 
doubt myself for a moment that if a customer, bring- 
inga bundle of these things, and askingffor an advance 
upon them, said: “It is allright; I knew the testa- 
tor; I know be is dead, and his will has been proved, 
and these gentlemen are his executors,’’ any little 
difficulty arising from the caution of bankers and 
others to accept documents signed by executors with- 
out strict proof would have been got rid of. Therefore 
I think lam bound to hold, that according to the usage 
of the monetary world these documents have been 
for along time past accepted as securities to bearer, 
on which bankers daily make advances as they do on 
securities to bearer. I do not think that the Colonial 
Bank was in any way put upon inquiry by the fact that 
Messrs. Thomas & Co. were brokers. It is with 
brokers that these banks deal; they know that brokers 
very frequently raise money for their clients without 
disclosing the names, and that is done by many securi- 
ties being tied up in one bundle, and intended perhaps 
really to meet different occasions, though there is 
only one advance on the whole. That is part of the 
custom, that is part of the usage as regards these 
matters; and if a court were to hold that whenever a 
broker was to tender securities the bank would be put 
upon inquiry, it might or might not conduce to stricter 
dealings in these matters, it might or might hot bea 
good thing for the commercial community, but it 
would certainly overrule a great many cases which 
have gone on the opposite principle. Nor do I think 
that they were in the least put upon inquiry by the 
fact that these were executors. I have really dealt 
with that point before, and I will not repeat what I 
have said. Then holding the Colonial Bank to have 
acted honestly, and not to have been put upon inquiry 
at all, 1 come to the real question whether the execu- 
tors are, as the phrase is, estopped from denying the 
title of Thomas & Co.,to pledge these shares. Now 
they were dealing with documents, which though not 
negotiable instruments in the proper sense of the word, 
were, as I say, equivalent to securities to bearer; they 
must be taken to have known the nature of the secu- 
rities which they held, and they must, I think, be 
taken to have given to their agent, not as Mr. Finlay 
suggested, their clerk, or messenger, but to their 
broker, who was the proper person to deal with these 
things, all that authority which by the law merchant 
went with the particular instrument. Now Iam not 
sure whether the word *“‘estopped’”’ is precisely the 
right word to use in these cases, but it has been used 
in many of them, and I think it is sufficiently under- 
stood. It isnot used here in the strict technical sense 
of the word; it cannot be suggested for a moment 
that the executors are precluded from asserting the 
truth. On the contrary, my judgment goes on an 
examination of the real facts. What they are pre- 
cluded from asserting, in my judgment is that Messrs. 
Thomas & Co. were not, by having the custody of 
those documents with their assent, precluded from 
dealing with them, as they from time to time con- 
sidered desirable. They might have intended to sell 
them without sending them back to the executors. 
Messrs. Thomas & Co. were intended therefore to 
part with them, and it seems to me to have beena 
necessary incident to the authority that they should 
part with them in any manner in which they thought 
hecessary ; that is to say, the executors had confidence 
in Messrs. Thomas & Co., in the same way as the bank 
had confidence in Messrs. Thomas & Co. Unfortu- 
nately, the confidence was misplaced in both cases; 
but the confidence was placed, and as I have already 





said, [ think placed rightly by the executors. I do 
not know what really they could have done more. I 
think they did authorize Messrs. Thomas & Co. todo 
what Messrs. Thomas & Co. thought necessary; and 
unfortunately Messrs. Thomas & Co. thought it right 
to do what they ought not to have done, and what 
they were not instructed to do. They parted with 
these securities, not for the purpose of registration, 
not forthe purpose of sale, but for the purpose of 
raising money on their own account. I think that the 
executors, when they signed these certificates and 
seut them up to Messrs. Thomas & Co., for the pur- 
pose expressed in their letter, did enable them and 
intended to enable them, to represent to anyone whom 
it concerned that they had appointed Messrs. Thomas 
& Co. their nominees and attorneys, and that Messrs. 
Thomas & Co. were at liberty to dispose of the shares 
in whatever manner was required. I think that they 
cannot now deny that authority. I think it was a 
representation to the Colonial Bank made by their 
signatures that Messrs. Thomas & Co. had the control 
of the certificates. That being so, I must come to the 
couclusion that the executors cannot succeed in this 
action, and that the Colonial Bank and the Chartered 
Bank also have a charge ou these certificates for the 
moneys advanced, with interest and costs; that isto 
say, the right of an ordinary mortgagee, and I think 
that they are entitled to have an account taken. That 
seems necessarily to follow. It does not necessarily 
follow to my mind that they ought to have any other 
relief. The banks have taken the certificates, and they 
are entitled, as I say, to hold them; but there is no 
contract with the executors at all. The executors bave 
entered into no bargain with these banks. The execu- 
tors have not undertaken to do any thing more than 
was their duty; the executors have not said that they 
would get this indorsement acknowledged before a 
United States consul, or any other officer. Therefore, 
although holding that the banks are entitled to a charge 
on the certificates, and are entitled to enforce that 
charge, if they can, by obtaining registration in 
America, I do not think that they have made any case 
for compelling the executors to do any thing more 
than they have done. That is asked by the Colonial 
Bank’s counter-claim. It is not asked by the Char- 
tered Bank. My judgment therefore goes to this, that 
there ought to be a declaration, that as regards 710 
shares the Colonial Bank, and as regards 500 the Char- 
tered Bank, are entitled to a charge for the money 
advanced on these securities, and there will be an ac- 
count of what is due in respect of those advances. I 
do not propose to go further beyond that than to give 
liberty to apply. If when the accounts have been 
taken any further application is necessary, it can be 
made under that liberty, but I express distinctly my 
own opinion that the banks are not entitled to come 
and say, ‘‘ Now you must either redeem me, or must 
complete my legal title, by giving me the means of 
getting registered inthe books of the company.” If 
the banks cannot get that without the assistance of 
the executors, they are not entitled to it atall. Ido 
not think I ought to say any thing more on that ques- 
tion, which is a question which has been considerably 
discussed in the evidence. Counsel for both banks 
have averred at the bar that they have no doubt that 
they can get the registration in their Own names at 
the proper time. I have formed my own opinion upon 
it, but it being a question of American law, and one 
which I think it is not proper for me to decide, I think 
I ought not to say any thing more on that subject. 
The banks will take their costs, as part of their secu- 
rity. I have had to decide a most unfortunate position 
of affairs between two parties, who in the eye of the 
law are both innocent. I do not see how the executors 
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could possibly have done otherwise than have the case 
thoroughly thrashed out here. I am equally satisfied 
that the banks could never have realized their security 
witbout having the matter also thoroughly thrashed 
out. I think in this state of circumstances the proper 
thing to dois not to make either party pay the costs 
of the other in any event. I think I have given 
the banks as much as I can properly give them in 
directing them to add their costs to their security. 


aay 
NEW YORK COURT OF APPEALS ABSTRACT. 


MUNICIPAL CORPORATIONS — POWER OF COMMIS- 
SIONERS OF FIRE DEPARTMENT TO REMOVE MEMBER.— 
(1) The commissioners of the department of fire and 
buildings of the city of Brooklyn have no authority to 
remove or dismiss any member from the department, 
except upon notice, trial and conviction for one of 
the offenses enumerated in the Brooklyn charter act, 
Laws N. Y. 1873, chap. 863, tit. 13, § 14. (2) Under 
Code N. Y., § 2138, the hearing upon return to a writ 
of certiorari must be had “ upon the writ and return, 
andthe papers upon which the writ was granted.’’ 
Held, that where the return meets and traverses all 
the allegations of fact contained in the writ, and the 
papers upon which it was granted, then the hearing 
must be confined to the facts stated in the return; but 
where the return admits or is silent as to the facts 
stated in the writ, or the papers upon which it was 
granted, then such facts become important, and must 
be considered and have effect upon the hearing. 
People v. Commisioners, 103 N. Y. 380. June 7, 1887. 
People, ex rel. Peck, v. Commissioners, etc., of City of 
Brooklyn. Opinion by Earl, J. 


RAILROAD COMPANIES — CONSTRUCTION OF ROAD — 
LAWS N. Y. 1875, cHAP. 606, § 1.— (1) Laws N. Y. 1875, 
chap. 606, § 1, relating to the construction and opera- 
tion of steam railways in the counties of the State, 
and authorizing the appointment of commissioners on 
presentation of an application of fifty reputable house- 
holders and tax-payers, *‘ verified on oath” before a 
justice of the Supreme Court, simply requires the ap- 
plication to be proven by a witness upon oath before 
such judge to have been signed by ths persons whose 
names are suspended thereto, and an application 
bearing sixty names, verified before a Supreme Court 
judge by a witness who knew all the persons whose 
names are signed to it save five, and saw them sign, 
and similarly verified by another witness as to four of 
those five, is sufficient. (2) The commissioners regu- 
larly appointed and qualified, determined on the neces- 
sity of the proposed road, the routes of which were 
through the streets of the city of B., and the con- 
ditions to be observed in its construction, and in the 
formation of a corporation to construct and operate 
it, and the petitioning corporation was thereupon 
organized in accordance therewith. A resolution of 
the city council consenting tothe construction of the 
road in its streets provided that such consent was 
upon the conditions that the company consent that 
the city assessors arbitrate all damages to property 
owners, and that portions of the road be completed at 
a specified time, different from that which had been 
fixed by the commissioners, and that non-compli- 
ance with such conditions should render such consent 
void. The statute supra provides that the commis- 
sioners shall determine the time within which the 
road shall be completed, and that damages to property 
shall have been appraised by commissioners appointed 
for that purpose. Held, that the city council had no 
power to impose such eonditions, and that its consent 
waa absolute. (3) Held, further that as the conditions 
could only be performed after the consent weut into 





effect, such consent could not be recalled or annulled 
by any cause set in operation by the city council. (4) 
The city council imposed a further condition to itg 
consent to the construction of the road, that the com. 
pany enter into a bond to the city ina specified sum 
that it will pay to the city a certain percentage of its 
grossreceipts. Held, that whether or not the coungil 
had power to impose such conditions as ié could ouly 
be performed after the road was constructed, and ag 
the bond was not required to be given before the com. 
pany acquired the right of way, it could not affect pro. 
ceedings for the condemnation of property on its 
route. (5) Under the provision requiring the commis. 
sioners to fix and determine the time within which 
the railway shall be constructed and ready for opera- 
tion, the commissioners, in providing that the work 
should be completed at a specified date, but that time 
unavoidably consumed by legal proceedings, or by the 
delay or interference of the public authorities, or 
otherwise, should not be deemed a part of, but should 
be added to the time limited, did not exceed their 
power, and such provision fixed and determined the 
time within the meaning of the act. (6) The commis. 
sioners fixed August 1, 1879, for the completion of the 
work in question, but provided that the time unavoid- 
ably consumed by legal proceedings, or by the delay 
or interference of the public authorities, or otherwise, 
should not be deemed a part of, but should be added 
to the time limited. The resolution was adopted June 
30, 1878,.and petitioner's articles of incorporation were 
filed January 6, 1879. From the date of filing the 
articles to December 2, 1885, the time was consumed 
by legal proceedings and attempts to obtain consent 
of property owners. Held, that the time consumed by 
these delays should not be included in the time limited 
for the performance of the work. (7) Held, further 
that as the Legislature has not annulled or dissolved 
the corporation, nor the courts pronounced judgment 
of forfeiture, the mere expiration of the time limited 
for the completion of the road would not of itself, in 
the absence of express provision of the statute,work a 
forfeiture. (8) The commissioners, in providing for 
the construction of the roads and formation of a 
corporation, located fifteen routes, but omitted to fix 
the time within which they were to be completed, as 
required by section 6, supra, except five, as to each of 
which specifically the time was fixed. Held, that the 
omission to determine the time within which the ten 
were to be completed did not affect the validity of 
proceedings taken as to the remaining five. March 22, 
1887. Inre Petition of Kings County Elevated Ry. Co. 
Opinion by Danforth, J.; Earl and Finch, JJ., dis- 


senting. 
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ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 

CRIMINAL LAW — SALE BY AGENT— WIFE AND CON- 
CUBINE.— The presumption that a wife, who on her 
husband’s premises, and in his presence, and with his 
knowledge, makes illegal sales at retail of intoxicating 
liquors, does so as his agent, does not attach to such 
sales so made by the woman living with aman as his 
concubine; and to authorize the conviction of the 
man for such sales by the concubine, the jury must be 
satisfied, from the evidence, that she was acting as the 
agent of the accused when she made the sale. U.S. 
Dis. Ct., S. Car., Aug. 1, 1887. United States v. 
Bonham. Opinion by Simonton, J. 


LANDLORD AND TENANT — LIABILITY OF LANDLORD 
FOR TENANT'S NUISANCE — RENEWAL OF LEASE.— 
Where a landlord leases a portion of his premises toa 
tenant, who covenants to repair, and a nuisance is 
created by his failureto repair, the landlord cannot 
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relieve himself from liability for the injury caused to 
his other tenants of thesame premises, by renewing 
the lease, without entering into actual possession, at 
the expiration of the term, although the new lease also 
contains a covenant by the tenant to repair. Affirming 
s.C. nom. Ingwersen v. Rankin, 47 N. J. Law, 18. 
N. J. Ct. Err. and App., March  , 1887. Rankin v. 
Ingwersen. Opinion by Runyon, Chan.; Dixon, J., 
dissenting. 

RAILROAD — DUTIES TO PASSENGERS — CONTRIBU- 
TORY NEGLIGENCE.— The court trying the cause gave 
the jury a series of instructions, the fourth and eighth 
of which were as follows: ‘‘(4) A street-car company 
isa common carrier, and while it is not an insurer of 
the safety of its passengers, it is bound to exercise the 
highest degree of skill and foresight for the safe car- 
riage of such passengers upon its cars, and this care 
and foresight must extend, not only to the running of 
its cars, but also to the construction and repairs of its 
track. And for injuries caused to a passenger, by 
reason of failure to exercise such skill and foresight, 
it is liable to such passenger, provided such passenger 
was not guilty of any negligence directly and materi- 
ally contributing to produce such injuries.”’ ‘ (8) 
Again it does not necessarily follow that a passenger 
is guilty of negligence in getting upon a car, even if it 
be proved that such passenger knew that the track 
was unsafe. For example,if the car upon which the 
plaintiff was riding at the time of the accident in con- 
troversy was standing upon the track, and she and 
others were permitted to get on and deposit their fares, 
this may be considered as sufficient evidence, in the 
absence of evidence to the coutrary, of an invitation 
by the company to her to take passage; and if she 
availed herself of such invitation, she cannot be 
deemed guilty of negligence in so doing merely from 
the further fact, if such is the fact, that she knew the 
track was being replaced or repaired, and wasin a 
dangerous condition; for she had a right to presume, 
in the absence of knowledge to the contrary, that the 
defendant had used or would use due care to avoid the 
danger to passengers incident to the dangerous con- 
dition of the track, that is, such care asa person of 
the highest degree of skill and foresight, with knowl- 
edge of all existing facts and circumstances, would 
probably have used, in view of such dangers, to guard 
against accidents to passengers by reason thereof. But 
if the plaintiff knew that there was a dangerous place 
in the track, and was warned by the employees of the 
defendant not to getin the car until after it had 
gotten over such place, but she persisted in spite of 
such warning, in getting in and taking the risk, and 
after so getting in she received the injuries of which 
she complains, then she must be deemed guilty of 
contributory negligence, and cannot recover.”’ A rail- 
way company is a common carrier of passengers as 
well as of freight. A street-railway company is also 
a common carrier of passengers, with duties and re- 
sponsibilities entirely analogous to and substantially 
the same as those of arailway company in the carriage 
of passengers. Both are railway companies within the 
usual meaning of that term, and the same general rules 
and degree of care in the transportation of passengers 
must be observed by each. Thomp. Carr. 26, 442; 
Railroad Co. v.Taffe, 37 Ind. 361; Hutch. Carr., §§ 500-504. 
Carriers of passengers are required to exercise the 
utmost skill and foresight in the performance of their 
duty as such carriers. See 1 Lac. R. Dig. 412, par. 99, 
and authorities cited. Also Railroad Co. v. Buck, 96 
Ind. 346, and Railroad Co. v. Rainbolt, 99 id. 551. This 
is the equivalent of requiring that the highest degree 
of care and skill shall be used in the transportation of 
passengers, as the rule is stated by many of the decided 
cases. See also Lac. R. Dig., and the cases there cited. 





Railway companies are bound to provide suitable 
tracks, rolling stock and all other agencies required by 
the business which they assume to transact; and in 
this respect they must keep pace with science, art and 
modern improvements in their application to the 
transportation of passengers. Hutch. Carr., above 
cited, §$ 524, 529; Railroad Co. v. Newell, 104 Ind. 264; 
Railroad Co. v. Jones, 108 id. 551. Any neglect of these 
requirements, which results in an injury to a passen- 
ger, against which prudence and foresight might have 
guarded, renders a railway company liable. 1 Luc. R. 
Dig. 412, pars. 100-103, 110. There was consequently 
no error in giving the fourth instruction to the jury, 
so far as it related to the requisite degree of skill and 
foresight. To constitute a person a common carrier, 
he must hold himself out as such. This may be done 
eijher by advertising or by engaging in the business of 
a common Carrier, and the general acceptance of em- 
ployment incident to such business. Thomp. Carr., 
supra; Hutch. Carr., supra, § 48. Having thus held 
himself out, he incurs certain obligations of a public 
or general character, which can only be met by a 
proper discharge of the duties devolving upon bim as 
a common carrier. As a consequence, whenever a 
quantity of goods or a passenger, by any of the usual 
methods, comes into the possession of a common car- 
rier to be transported over his line, he in the absence 
of any agreement to the contrary, assumes all the re- 
sponsibility which the law attaches to the particular 
class of business which he has thus undertaken to per- 
form. Ifit bea passenger, he impliedly agrees to 
exercise the utmost or highest degree of skill and fore- 
sight usually employed in his line of bnsiness for the 
safe transportation of such passenger. When a duly- 
equipped passenger train of cars is placed upon a rail- 
way track, under circumstances indicating that it is 
ready to receive passengers, aud that it is about to 
proceed on its way for the transportation of passen- 
gers, an invitation to all suitable persons to enter the 
cars, and to become passengers over its line, is thereby 
implied. This doctrine isin principle well sustained 
by the authorities. Thomp. Neg. 307; Nave v. Flack, 
90 Ind. 205; Railroad Co. v. Buck, supra. When a 
person thus enters a railway car for the purpose of 
becoming a passenger, he has the right, in the absence 
of any stipulation or warning to the contrary, to pre- 
sume that all the necessary precautions have been 
taken for his safe transportation, whatever the con- 
dition of the track may in fact be. In sucha case the 
reasonable inference from the implied invitation to 
become a passenger is that all suitable precautions have 
been taken, and the acceptance of such an invitation 
cannot be held to be contributory negligence. See 
again Hutch. Carr., §516. It isa matter of common 
observation that railway tracks are undergoing fre- 
quent, and in many cases constant repairs,and that 
travel over them is very seldom suspended on account 
of ordinary repairs; also that by an increased vigil- 
ance and care, passengers are usually carried safely 
over the places at which repairs are being made. A 
railway company is guilty of negligence when it at- 
tempts to run its train of cars over a torn-up or pal- 
pably defective place in its track, when by the use of 
such increased vigilgance and care asis practicably 
available, the safety of its passengers is not well as- 
sumed, and for the reasons already given, the same 
rule is applicable to the management of street-railway 
lines of cars. Our conclusion therefore is that the 
eighth instruction, as applicable to certain features of 
the evidence in this case, stated the law correctly. 
Ind. Sup. Ct., Sept. 27, 1887. Citizens’ St. Ry. Co. v. 
Twiname. Opinion by Niblack, J. 


TRADE-MARK—MISREPRESENTATION—DRESSING UP 
GOODS—CIGARS — REPRESENTATION AS TO FOREIGN 
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MANUFACTURE.—Plaintiffs, who were manufacturers 
of and dealers in cigars in England, imported from 
Germany cigars made of Havaunah tobacco. There 
was no direct evidence as to the place where they 
were manufactured, but the court found as a fact that 
they were also manufactured in Germany. Plaintiffs 
sold these cigars in England in boxes on which was a 
label containing their trade-mark (registered under 
the Trade-Marks Registration Act of 1875), which con- 
sisted of the words *‘ La Pureza,’’ and a pictorial rep- 
resentation of an Indian woman in a state of semi- 
nudity holding up a bundle of cigars, two winged boys 
each holding a shield, and a background representing 
a portion of some tropical country. On one shield was 
depicted the arms of Spain and on the other those of 
Havanna. Inthe trade-mark as registered the shields 
were blank. A smaller label contained what was ap- 
parently the lithographed signature of ‘‘Ramon Rom- 
nedo.” Oneach box were branded the words ‘La 
Pureza”’ and * Habana.’* It was proved that ‘La 
Pureza’’ wasan old brand,long disused, of Havanna 
cigars, aud that there was no known existing person 
of the name of “ Ramon Romnedo.”’ Kekewich, J., 
held, that it having been ageneral custom in the to- 
bacco trade for over twenty-five years to mark cigar- 
boxes with the word ‘‘ Habana,”’ though the cigars 
had not been imported from Havanna, such a mark- 
ing did not disentitle the owner of a trade-mark for 
cigars from seeking to prevent infringement; and, 
that the defendants having used similar marks on 
their cigar-boxes, the plaintiffs were entitled to an in- 
junction and an account. Held, on appeal, that as the 
trade-mark and other marks on the plaintiffs’ boxes 
together amounted to a ‘‘dressing-up’’ of the plain- 
tiffs’ cigars, and a misrepresentation that they were 
cigars manufactured in the Havanna, the action 
must be dismissed, but without costs, the defendants 
being entitled only to the costs of the appeal. The 
decision of Kekewich, J., reversed. Eng. Ct. App., 
June 14, 1887. Newman v. Pinto. Opinions by Cotton, 
Bowen and Fry, L. JJ. 

WAREHOUSEMAN — FRAUDULENT RECEIPT — BONA 
FIDE PLEDGEE.— A rice-mill company issued certain 
receipts acknowledging the rice therein specified to be 
in their store-house. Each receipt had also a printed 
entry on the margin, filled out in writing, with the 
name of the bank which heldit. This entry was signed 
as was the receipt itself, by the superintendent of the 
mill. The entry imported an acknowledgment of 
notice by the company that the bank was the holder 
of that receipt. Held, that the bank, as bona fide 
pledgee, was entitled to recover from the mill com- 
pany money advanced upon the faith of these receipts, 
though no goods had been received for storage accord- 
ing to the recitals therein. These documents are not 
ordinary warehouse receipts, and they were not left 
to the mere incidents annexed to them by law; but 
contract, conduct, representation, on the part of the 
rice-mill company, intervened both in the issuing of 
these receipts and in their transfer, which clothed 
them with other and larger incidents than the general 
law would have annexed to them if they had been 
mere warehouse receipts in ordinary form. If ware- 
house receipts of a special form and character be 
adopted and issued in due course of business, for the 
express purpose of being pledged assecurity to obtain 
money, and if as a part of the regular system of using 
them the warehouseman acknowledge in writing on 
each receipt notice of assignment by the pledgeor to 
the pledgee, before the latter advances his money 
thereon, the pledgee, after advancing his money in 
good faith, is entitled to stand on the terms of the 
pledged receipt as importing a genuine business 
transaction of the nature described in the instrument. 
Thus, though in fact no goods had been received for 





storage, the recital in the special receipt being utterly 
false, nevertheless the recital will have the same effect 
in protecting such bona fide pledgee as if the goods had 
been received and stored. Itis in evidence in one of 
the cases we are dealing with directly, and in the 
other inuferentially, that these special receipts were 
adopted and always issued for the express purpose of 
enabling the bailor, or the person acknowledged as 
the bailor, to pledge them as security for m mney. 
When such a purpose was not in contemplation, ane 
other and different form of receipt was used—one 
that did not purport on its face to be special, and one 
that did not have annexed to it this form of acknowl. 
edging notice of the assignment. The mill corporation 
adopted and and authorized the use of these special 
receipts for the very purpose of enabling its customers 
to obtain loans upon them, and in this instance they 
were so used, under circumstances that justified the 
banks in not making inquiry beyond the inquiry which 
they did make; and the jury were justified in reach- 
ing the conclusion that they fully discharged them. 
selves of all diligence that was incumbent upon them. 
He who creates a symbol, and leaves it a symbol, is 
bound by it only in its symbolic character; but he 
who creates a symbol, and aids in raising it to asecu- 
rity, is bound by it both asa symbol and asa security. 
Why not? As a mere symbol each of these receipts ig 
but colorable evidence of a bailment which never took 
place. It represents property which never existed, 
and is therefore worthless; but the corporation raised 
it from its rank as a mere symbol to its rank as a 
security for money. It would be a mere emblem, 
if they had not made it more; but having made it 
more, there is something of the nature of a real pres- 
ence in it—a real presence of the thing it purports to 
represent. Ga. Sup. Ct., March 25, 1887. Planters’ 
Rice-Mill Co. v. Merchants’ Nat. Bank. Opinion by 
Bleckley, C. J. 


WATER AND WATER-COURSES.—NUISANCE — FLOW 
OF POLLUTED WATER — WHO LIABLE. — In an ac- 
tion brought to recover damages for the contin- 
uance of a nuisance, by suffering polluted water 
to flow upon plaintiff's premises, the testimony 
showed, that by reason of ditches and an em- 
bankment on the lands of third persons over which 
defendant had no control, an increased quantity of 
polluted water flowed through a culvert and ditches 
constructed and dug on defendant's land to a pond on 
the premises of plaintiff. Held, that defendant, having 
in no way contributed to increase the flow, was not 
liable for the resulting damages. Gould Waters, § 278; 
Brown v. McAllister, 39 Cal. 573; Morrill v. Hurley, 
120 Mass. 99; Barring v. Com., 2 Duv. 95. In Smith v. 
City, 75 Ga. 110, the liability of the city, to account in 
damages to the plaintiff for a nuisance created and 
continued on his lot, was put expressly on the ground 
that the city had created and continued the nuisance, 
and that it had power, and consequently it was its duty, 
to abate or remove it. So also in Railroad v. English, 
73 Ga. 366, the responsibility of the railroad company 
to the plaintiff, for damages resulting from a nuisance 
created by a pond, was placed on the power and duty 
of the company, which wasa lessee of the road and 
had control over it, to remove or abate the nuisance. 
The defendant certainly had a right to open the cul- 
vert south of its depot, and carry the water running 
down the ditches constructed by the town from the 
west to the east side of the right of way, unless by so 
doing the volume of water would run into the plain- 
tiffs pond would be thereby increased. This effect 
however according to the testimony did not follow, 
since the water now flowing through the culvert would 
otherwise have flowed over the track, and thus have 
found its way to the pond, or else it would have run 
into the ditch on the west side of the road, and in that 
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way have increased the flow accumulated in the pond. 


Before the culvert was put in, whenever it rained, the 
track was covered with water which flowed from the 
higher ground on which the town is located. In the 
ease of State v. Rankin, 3S. C. 438; S.C., 16 Am. Rep. 
737. it was held thata party was not guilty of a public 
puisance unless the injurious consequences complained 
of were the natural and proximate result of his own 
acts. If such consequences were caused by the acts of 
others, so operating on his own acts as to produce the 
injurious consequences, then he would not be liable. 
According to our Code, § 3072, if the damages are only 
the imaginary or possible results of the tortious act, or 
other and contingent circumstances preponderating 
largely in causing the injurious effect, such damages 
are too remote to be the basis of recovery against the 
wrong-doer. See also Brown v. Atlanta, 66 Ga. 72, 
head-notes4aud 6. Hence it is incumbent on the 
plaintiff, if he would maintain this action, to show 
that the injury complained of was caused by some act 
or omission of the defendant, or that the conduct of 
the defendant was the preponderating cause thereof. 
This we do not think has been done. The pond on the 
plaintiff's premises seems to have been the natural 
outlet of the water which accumulated thereon, both 
before and after the building of the railroad, andif 
more water, filth, etc.,runs into the pond since the 
building of the railroad than did before, and which is 
not traceable to causes over which the defendant had 
control, the plaintiff cannot recover. See Peck v. 
Herrington, 109 Ill. 611; S. C., 50 Am. Rep. 627; and 
Waffle v. Railroad Co., 53 N. Y. 11; S. C., 13 Am. Rep. 
467. Inthe first of these cases it was held that *‘ the 
owner of the upper field in sucha case hasa natural 
easement, as it is called, to have the water that falls 
upon his own land flow off the same upon the field 
below, which is charged with a corresponding servi- 
tude inthe nature of dominant and servient tene- 
ments.” In the other case (Waffle v. Railroad Co.), it 
was held that where the defendant dug ditches in its 
own land to drain the surface water therefrom, into a 
stream which was its natural outlet, thereby some- 
times increasing and at other times decreasing the 
quantity of water in the stream, to the injury of 
plaintiff, who was an inferior heritor, the plaintiff had 
no cause of action. Ga. Sup. Ct., June 13, 1887. Brim- 
berry v. Savannah, F. & W. Ry. Co. Opinion by Hall, J. 


WILL—ORAL CONTRACT TO MAKE—CONSIDERATION. 
—It is not contended on behalf of the defendant that 
acontract founded on a sufficient consideration to 
make a certain provision by will fora particular per- 
son is invalid inlaw. The contrary is well settled. 
Jenkins v. Stetson, 9 Allen, 128, 182; Parker v. Co- 
burn, 10 id. 83; Canada v. Canada, 6 Cush. 15; Parsell 
v. Stryker, 41 N. Y. 480; Thompson v. Stevens, 71 
Penn. St. 161; Updike v. Ten Broeck, 32 N. J. L. 105; 
Caviness v. Rushton, 101 Ind. 502. Nor is it contended 
that a contract to leave a certain amount of money 
by will to a particular person, though oral, is open to 
objection under the statute of frauds. It is nota 
contract for the sale of lands, or of goods, and it may 
be performed within a year. Peters v. Westborough, 
19 Pick. 364; Fenton v. Emblers, 3 Burr. 1278; Ridley 
v. Ridley, 34 Beav. 478; Kent v. Kent, 62 N. Y. 560; 
Bell v. Hewitt, 24 Ind. 280; Wallace v. Long, 5 N. E. 
Rep. 666. Such acontract differs essentially from a 
contract to devise all one’s property, real and per- 
sonal, which comes within the statute of frauds. 
Gould v. Mansfield, 103 Mass. 408. The obligation of 
such a contract is not impaired, though the considera- 
tion is to arise wholly or in partin the future, 
and though the person to whom the promise is made 
is under no mutual, binding obligation on his part. 





In Train v. Gold, 5 Pick. 380, 385, it was said by Mr. 
Justice Wilde, that “if A. promises to B. to pay him 
a sum of money if he will doa particular act, and B. 
does the act, the promise thereupon becomes binding, 
although B., at the time of the promise, does not en- 
gage to do the act.’’ This doctrine was quoted with 
approval in Gardner v. Webber, 17 Pick. 407, 413, and 
in Bornstein v. Lans, 104 Mass. 214, 216; and it is also 
affirmed in Goward v. Waters, 98 id. 596. In Cottage 
Street Church v. Kendall, 121 Mass. 528, 530, it was 
held that ‘‘ where one promises to pay another a cer- 
tain sum of money for doing a particular thing, which 
is to be done before the money is paid, and the prom- 
isee does the thing upon the faith of the promise, the 
promise, which was before but a mere revocable offer, 
thereby becomes a completed contract, upon a con- 
sideration moving from the promisee to the promisor; 
as in the ordinary case of the offer of areward.”’ See 
also Paige v. Parker, 8 Gray, 211, 213; Hubbard v. 
Coolidge, 1 Metec. 84; Todd v. Weber, 95 N. Y. 181, 
192; Miller v. McKeuzie, id. 575, 579. It is therefore 
in law conipetent fora valid oral contract to be made, 
to leave a certain sum of money by will to a particu- 
lar person, in consideration of services thereafter to 
be rendered by the promisee to the promisor, provided 
such services are in fact thereafter rendered and ac- 
cepted in pursuance of such contract, although the 
promisee did not bind himself in advance to render 
them. The performance of the consideration renders 
the contract binding, and gives a right of action upon 
it. Mass. Sup. Jud. Ct., Sept. 24, 1887. Wellington v. 
Apthorp. Opinion by C. Allen, J. 


WITNESS—ORDER OF SEPARATION—DISOBEDIENCE 
OF ORDER.—A party who is free from fault cannot: be 
deprived of the testimony of a witness who has re- 
mained in the court-room while other witnesses were 
testifying, in violation of an order directing a separa- 
tion of the witnesses. It has been expressly decided 
in two recent cases that where the party is entirely 
free from fault, the testimony of a witness who diso- 
beys an order of the court cannot be excluded. Davis 
v. Byrd, 94 Ind. 525; Burk v. Andis, 98 id. 59. In the 
first of these cases the question was closely examined 
and many authorities cited. We there said: ‘We 
hold the true rule to be this: Where a party is with- 
out fault, and a witness disobeys an order directing a 
separation of witnesses, the party shall not be denied 
the right of having the witness testify, but the con- 
duct of the witness may go to the jury upon the ques- 
tion of his credibility.’”” We quoted from eminent 
text-writers like expressions of the rule, and cited 
the decisions of many courts. Our conclusion, on a 
second examination of the question, is that the Eng- 
lish author there referred to was right in saying: ‘“But 
it seems to be now settled that the judge bas no right 
to reject the witness on this ground, however much 
his willful disobedience of the order may lessen the 
value of his evidence.” 2Tayl. Ev., § 1210. In an- 
other text-book a very thorough review of the author- 
ities was made, and it was said: ‘*‘ But it may now be 
considered as settled that the circumstance of a wit- 
ness having remained in court in disobedience to an 
order of withdrawal, is not a ground for rejecting his 
evidence, and that it merely. affords matter of obser- 
vation.” 2 Phil. Ev. (5th Am. ed.) 744. Mr. Bishop, 
with his usual vigor, thus states the doctrine: ‘On 
the other hand, if the party was without fault, the 
judge has no right to punish his innocence by depriv- 
ing him of his evidence, and ruin him at the will of a 
witness. The testimony should be admitted subject 
to observation. Such is the law in principle.”’ 1 Bish. 
Crim. Proc., § 1191. Ind. Sup. Ct., Sept. 20, 1887. State, 
ex rel. Steigerwald, v. Thomus. Opinion by Elliott, J. 
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EMPLOYER'S NEGLIGENCE IN FENCING 
WORKS. 
HE recent case of Thomas v. Quartermaine, in 
which the Court of Appeal has been engaged in 
deciding how far an employer becomes liable to his 
servant, or rather how far a servant undertakes all 
risks of the works, seems to bring out a point which 
has long been very obscure. The obscurity has been 
much increased by the passing of the Employers’ Lia- 
bility Act, which professed to shift to the master the 
responsibility for accidents for which, before that act, 
he could not be made liable. Tbe maxim has long 
been familiar that a servant undertakes the risks of 
the internal structure and arrangement of the mas- 
ter’s premises, because by using his eyes he comes to 
know all the weak points, and can avoid them as easily 
as the master. But nobody has ever very clearly 
drawn the line, and told us how far that maxim is to 
lead us, and whether indeed there is any limit to it. 
This becomes very important, since statutes have in 
some cases directed dangerous machinery to be prop- 
erly fenced, and in all cases it requires great care in 
both master and servant to avoid risk in working un- 
der such circumstances. 

The leading case on the subject of a servant with his 
eyes open working amid dangers of machinery may be 
said to be Clarke v. Holmes, 7 H. & N. 937, where the 
Exchequer Chamber, consisting of five experienced 
judges, had to consider the liability of the master. In 
that case the plaintiff was an overlooker employed in 
a cotton millat Manchester, and his duty was to oil 
the machinery. When the plaintiff entered on the 
service there was an iron guard round the mill gear- 
ing, but it had become broken. The plaintiff had 
called the manager’s attention to it, and the latter 
promised to repair it, and the master also had looked 
at it and spoken of having it mended. But it was not 
mended, and one day, in oiling the machinery, the 
plaintiff's arm was caught by the machinery and torn 
off. He sued his master for damages caused by neg- 
ligence and neglect of the statutory duty to fence. 
The jury negatived any negligence in the plaintiff, 
and found a verdict for him, holding that the accident 
was due to the want of cautionin the master. The 
master claimed notwithstanding to have a nonsuit 
entered ora new trial. After time taken to consider, 
the court held that the employer was liable. In that 
case there was an obligation by statute on the master 
to fence his machinery, and he had neglected to fence. 
But Cockburn, C. J., held, that independently of any 
statute, there was at common law a duty in the mas- 
ter to fence. He said it was true that when a servant 
enters on an employment from its nature necessarily 
hazardous, he accepts the service subject to the risks 
incidental to it, or if he thinks proper to accept an 
employment in machinery defective from its con- 
struction or from want of proper repair, and with 
knowledge of the facts, enters on the service, the mas- 
ter cannot be held liable for injury to the servant 
within the scope of the danger which both the con- 
tracting parties contemplated as incidental to the em- 
ployment. This rule however went only to this, that 
the danger contemplated on entering into the con- 
tract shall not be aggravated by any omission on the 
part of the master to keep the machinery in the con- 
dition in which, from the terms of the contract or the 
nature of the employment, the servant had a right to 
expect that it would be kept. The court said that 
there was a sound distinction between the case of a 
servant who knowingly enters into a contract to work 
on defective machinery and that of one, who ona 
temporary defect arising, is induced by the master, 
after the defect had been brought to the knowledge 
of the master, to continue to perform his service un- 





der the promise that the defect shall be remedied, 
The end of the case was, that the court held that the 
knowledge of the servaut of danger might or might 
notamount toa defense. Buttbe utmost that could 
be said about it was, that it was an element to be 
taken into consideration, and not conclusive either 
way. All the judges in that case agree that mere 
knowledge of the danger was no bar to the servant 
suing the master. As Crompton, J., said: * The 
kuowledge of the danger is only a part of the ques. 
tion of negligence—one part perhaps out of a hun- 
dred that must be considered.” 

Other cases have some bearing on this point, but it 
is only necessary to refer to the case of Weblin v. 
Ballard, 17 Q. B. Div. 122, where the court held that 
the mere knowledge of the workman that his work ig 
dangerous is not in itself contributory negligence, but 
that to prove such it must be shown that he used that 
which was dangerous in a negligent manner. In that 
case the workman had been found dead in the engine- 
room. He had been desired by the foreman to stop the 
large steam engine which was then working.and he went 
into the engine-room for the purpose. Before doing 
the work he had to reach a valve, and he did so by as- 
cending a ladder resting upon a pipe which conveyed 
steam to the other pipe, and on which the ladder 
could not safely rest. The decensed man was found 
lying dead at the foot of the ladder. It seemed that 
the valve could only be reached by a ladder in this 
way. An action being brought against the employer, 
the court considered the state of the law before the 
Employers’ Liability Act, and the change produced 
by that act, and came to the conclusion that the de- 
fense that the servant had contracted to take upon 
himself the known risks attending upon the engage- 
ment was taken away when the workmen now sued 
the master. Here there was no contributory negli- 
gence in the deceased workman. There was a defect 
in the condition of the ways and plant. The work- 
man was excused from informing the master of this 
defect, because the master knew of it. The court, 
consisting of Matthew, J., and Smith, J., said that 
the mere fact that the deceased had used that which 
wus dangerous in a negligent manner was not proved, 
and the mere fact that the deceased knew that the 
work was manifestly dangerous does not constitute 
contributory negligence. The judgment was there- 
fore given for the workman. 

The recent case of Thomas v. Quartermaine involves 
a very elaborate review of this doctrine as to the 
workman’s knowledge of the risk be runs, and the 
majority of the court have said, at least one has said, 
that Weblin v. Ballard was wrongly decided, and 
ought to be overruled. The two judges of this major- 
ity were Bowen, L. J., and Fry, L. J., while Lord 
Esher, M. R., held to the contrary. So that unless 
there is an appeal to the House of Lords and a unani- 
mous judgment on one side or the other, the doc- 
trine involved, which is of supreme importance, must 
now remain in avery unsatisfactory state owing to 
this conflict of the judges. 

In this last case the plaintiff was employed in the 
brewery of the defendants, and sought to recover 
damages underthe Employers’ Liability Act for in- 
juries received from a fallinto a cooling vat, by which 
he was severely scalded. Inthe brewery the boiling 
vat and the cooling vat were both in the same room 
A passage which was in one part only three feet wide, 
ran between those two vats. Therim of the cooling 
vat rose sixteen inches above the level of the passage, 
but was not otherwise fenced. The plaintiff was em- 
ployed in this room, and his duty led him to go along 
this passage and get a board which was used as a lid 
from under the boiling vat. The lid stuck,and the plain- 
tiffin giving a strong pull, found the lid come away sud- 
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denly, and he fell back into the cooling vat. An action 
being brought, the County Court judge held that there 
was evidence of adefect in the condition of the works 
atthe brewery, inasmuch as there was no fence to the 
cooling vat, and though the condition of the vat was 
known both to the employer and the workman, there 
was no contributory negligence in the plaintiff; and 
judgment was given for the workman. The Queen’s 
Bench Division, consisting of Wills, J., and Grant- 
ham, J., reversed that judgment and entered the 
judgment for the employer. The case was argued be- 
fore the Court of Appeal, and after time taken to con- 
sider the judgment, the master of the rolls was for re- 
versing the judgment, but Bowen, L. J., and Fry, L.J., 
affirmed it. 

The manner in which Lord Esher, M. R., viewed 
the point was in substance as follows: Before the Em- 
ployers’ Liability Act it used to be held that a man 
who went into any employment undertook all the 
ordinary risks incident thereto unless they were con- 
cealed, or were known to the master and not to the 
servant. Itseemed clear that the act has taken away 
that defense from the master. There is no difference 
between contracting to take a risk upon oneself and 
undertaking an employment to which risk attaches. 
It is said you cannot have liability for negligence ex- 
cept itis founded on a duty. The duty however is 
that you are bound not to do any thing negligently so 
so as to hurt a person near you, and the whole duty 
arises from the knowledge of that proximity. Besides 
the act recognizes, if it does not impose, a duty on 
the part of the master not to have his ways, machin- 
ery or plant in such a defective condition as to cause 
injury to the servant, and if he fails in that, the mas- 
ter is not at liberty to set up that the injury arose by 
the negligence of a fellow servant of the plaintiff, 
nor that the plaintiff, whether he knew or did not 
know of the defect, had contracted that he would 
take the risk on himself. Here there was a defect, 
and the master knew of it. There was no evidence 
that when the workman entered into this contract 
he knew of the state of the works, and therefore 
he cannot be said to have either expressly or im- 
pliedly contracted to run the risk. And according to 
Clarke v. Holmes, which has never been overruled, 
the mere knowledge of danger is not conclusive, but 
is only a fact to be taken into consideration. The de- 
fendant therefore was not excused from liability to 
this workman. 

The way, on the other hand, in which the majority 
of the Court of Appeal viewed the facts and applied 
the law was in substance this: The Employers’ Lia- 
bility Act merely took away from the master the old 
defense that he was not liable for injury caused by 
the fellow servant's negligence, but nothing more. It 
did not say that the workman was to have the same 
right as if he were not a workman, and other rights 
in addition. The true view of the act is, that with 
certain exceptions it has placed the workman in a po- 
sition as advantagous as, but no better than, that of 
the rest of the world who use the master’s premises 
at his invitation on business. Here the workman 
knew the danger and risk of this vat as well asthe 
master. The common law imposes on the occupier of 
premises no abstract obligation at all as tothe state 
in which he is to keep them, provided that he carries 
on no unlawful business and is guilty of no nuisance. 
There is here no neglect of duty toward a person, who 
knowing and appreciating the danger and risk, elects 
voluntarily to encounter them. The maxim applies, 
volenti non fit injuria. Where the danger is one inci- 
dent to a perfectly lawful use of his own premises, 
neither contrary to statute nor to common law, where 
the danger is visible and the risk appreciated. and 








where the injured person, knowing and appreciating 
both risk and danger, voluntarily encounters them, 
there is, in the absence of further acts of omission or 
commission, no evidence of negligence on the part of 
the occupier at all. Knowledge is not a conclusive 
defense in itself. But when it is acknowledged un- 
der circumstances that leave no inference open but 
one, namely, that the risk has been voluntarily en- 
countered, the defense is complete. Carelessness is 
not the same thing as intelligent choice. For many 
months the plaintiff, a man of full intelligence, had 
seen this vat, known all about it, appreciated its dan- 
ger, elected to continue working near it. It seems 
that legal language has no meaning unless it were 
held that knowledge such as this amounts to a volun- 
tarily encountering of the risks. 

It seems no easy matter to balance these conflicting 
judgments and predict which of the two views will 
be approved by the House of Lords after another 
more elaborate discussion. The importance of the 
subject calls for further examination. That there are 
foolhardy servants may be true; but there are also 
employers who put off to the last every thing like ex- 
penditure in order to lessen a workman’s risks. It 
rather appears that Lord Esher’s judgment is the 
more reasonable, for all he says is, that according to 
Clarke v. Holmes the workman’s knowledge of the 
risk is not conclusive as a bar to his action; it is noth- 
ing more than an element to be taken into considera- 
tion with other circumstances. It is to be hoped this 
will be found in the end the correct view of this puz- 
zling question. Fortunately a few days ago, in a simi- 
lar case, Lindley, L. J., has said that he took the side 
of the master of the rolls, so that an appeal is immi- 
nent.—Justice of the Peace. 


——__.—____—— 


CORRESPONDENCE. 





COMPETENCY OF JURORS — PREJUDICE AGAINST IN- 
FORMERS. 
Editor of the Albany Law Journal: 

If it is a fact that on the trial of the celebrated case 
of People v. Jacob Sharp jurors were excused on chal- 
lenges for the particular cause of actual bias, on the 
ground that their answers to the preliminary ques- 
tions of the district attorney disclosed that they had 
a prejudice against informers, such as were Fullgraff 
and Duffy, or did not regard such testimony as theirs 
as worthy of belief, it has been suggested that a se- 
rious, if not fatal, error exists in the conviction of the 
defendant, and that he is consequently entitled to a 
new trial. The point is one which the record may 
not permit of being urged in the Court of Appeals, 
and yet it seems to be of sufficient worth to merit the 
attention of lawyers and the public, if not of the de- 
fense. So far as we are informed it is new. It is this: 
Fullgraff, Duffy and Waite were accomplices of Sharp 
in the criminal conspiracy which resulted in the brib- 
ery of which Sharp was convicted. If this be true, 
then it may be said that the prejudice which the ex- 
cused jurors expressed themselves as having against 
their testimony, or more strictly, against the testi- 
mony of informers, and on the ground of which they 
were excused, was a prejudice which the law itself 
justifies and entertains. 

Section 399 of the Code of Criminal Procedure 
reads: “A conviction cannot be had upon the testi- 
mony of an accomplice unless he be corroborated by 
such other evidence as tends to connect the defend- 
ant with the commission of the crime.” 

Is it a correct ruling of the trial judge then which 
sets aside proposed jurors who entertain a prejudice 
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against a sort of testimony which the law itself in- 
sists shall not be taken without other proof? Is it not 
an error radically injurious to the rights of the de- 
fendant? 


Osweeo, N. Y. G. T. C. 


SUBSTITUTING ANSWER FOR DEMURRER BY WAY OF 
AMENDMENT. 


Editor of the Albany Luw Journal: 

In January, 1885, the General Term iu the First De- 
partment of the Supreme Court, composed of Judges 
Davis, Brady and Daniels, held (Curpenter v. Adams, 
34 Hun, 429) that au answer could be substituted fora 
demurrer by way of an amendment. The General 
Term in the same department, in May, 1887, com- 
posed of Judges Van Brunt, Brady and Daniels, held 
(Smith v. Laird, 44 Hun, 530) that an answer could 
not be served by way of an amendment to a demur- 
rer. Judges Brady and Daniels concurred in both de- 
cisions, and no reference is made in the latter to the 
former case. 

Is not the earlier case the more sound of the two? 

Yours, 
THoMAS CARTER. 

New York, October 17, 1887. 


——__>___—__ 


NEW BOOKS AND NEW EDITIONS. 


McGRATH ON Cy PREs. 

The doctrine of Cy Pres as applied to charities. Being the 
Meredith Prize Essay of the University of Pennsylvania 
for the year 1887. By Robert Hunter McGrath, Jr. T. & 
J. W. Johnson & Co., Philadelphia, 1887. Pp. 74. 

This is an unusually elegant and scholarly essay. If 
written, as we suppose, by a young man, it gives signs 
of remarkable promise, and we shall expect to hear 
more of its author. The volume is an exceedingly at- 
tractive specimen of typography. 


RAWLE ON COVENANTS OF TITLE. 


The fifth edition of this excellent and well-estab- 
lished text-book is now issued by Little, Brown & Co., 
and formsa handsome volume of about 750 pages. 
The work stands in no need of apology or of praise. 
In its peculiar branch it is unsurpassed, indeed un- 
rivalled. The author has carefu''y reconsidered the 
whole work,and especially the chapter on estoppel, and 
has referred to the late authorities. 


ScHOULER ON BAILMENTS AND CARRIERS. 

The second edition of this work forms a volume of 
some 850 pages, and is from the house of Little, Brown 
& Co. We found the first edition worthy of high 
praise, and the present has all the advantages of a re- 
view, and embraces the recent authorities. The ar- 
rangement is improved by division into sections, with 
head-lines, for which the author’s half-way apology is 
unnecessary. The work is of solid merit. It em- 
braces the subjects of Innkeepers and Pledge. 


—_>—__——_— 


COURT OF APPEALS DECISIONS. 
HE following decisions were handed down Tuesday, 
Oct. 25, 1887: 
Judgment affirmed with costs—Theodore D. York 





= ——— | 
| and others, respondents, v. J. F. Peck and another, 
impleaded, etc., appellants.—— Judgment affirmed 
with costs—William H. Waring and others, respond. 
ents, v. Moses Chamberlin, appellant.—Judgment 
affirmed with costs—Cornelius 8. Groot and others, 
respondents, v. Frederick G. Agens, appellant.—~ 
Appeal dismissed with costs—John G. Harbottle and 
another, appellants, v. John Farrel and others, re. 
spondents.——Judgment affirmed with costs—Elisha 
M. Shurtleff, respondent, v. Utica & Black River Rail- 
road Company, appellant.—.Judgment affirmed with 
costs—John D. Hamilton, appellant. v. William Aus. 
tin and another, respondents.——Order of the Gen. 
eral Term affirmed, and judgment rendered against 
the appellants on the stipulation with costs—Equita- 
ble Life Insurance Company of the United States, re. 
spondents, v. Charles Van Glohn, impleaded, etc., ap- 
pellants.——Judgment affirmed with costs—Frank 
Harding, respondent, v. New York, Lake Erie and 
Western Railway Company, appellant.—Judgment 
affirmed with costs—Theodore Wackerman, respond- 
ent, v. John F. Kenner, appellant.——J udgment modi- 
fied by conforming the interest to the statutory rate 
after January 1, 1880, and as modified affirmed with 
costs—David F. Day, respondent, v. James C. Strong, 
impleaded, etc., appellant.——Judgment of General 
Term affirming order of Special Term denying per- 
emptory mandamus and other proceedings affirmed, 
with leave to apply to the SupremeCourt for the trial of 
the issues forthwith before one of the justices thereof, 
or in such other way as the parties may agree upon 
and the court shall approve of—People, ex rel. John 
Mackin and another, appellants, v. Board of Police of 
the City of New York, respondents. Order affirmed 
with costs, with leave toapply to the court for leave 
to answer—Thomas Swords and others, respondents, 
v. Northern Light Oi: Company and others, appellants. 
—— Appeal dismissed with costs—lu re Application of 
Niagara Falls & Whirlpool Railway Company to ac- 
quire lands.—Appeal dismissed with costs—Thomas 
M. King and others, respondents, v. Reon Barnes and 
others, appellants. ——Six motions decided, viz, : First, 
appeal from interlocutory judgment dismissed with 
costs; second, appeal from General Term allowing 
amendment of complaint dismissed with costs; third, 
appeal from the order denying stay of proceedings 
dismissed with costs; fourth, motion to amend re- 
mittitur denied; fifth, motion to consolidate appeals 
denied; and, sixth, motion to stay proceedings de- 
nied—Thomas M. King and others, respondents, v. 
Reon Barnes and others, appellauts.—Appeal dis- 
missed with costs—Jennie E. Wells, respondent, v. 
Henry H. Wells, appellant.——Order affirmed with 
costs—In re Application of Erastus H. Munson, ete. 
—Appeal dismissed with costs—-Amanda H. Pugsley, 
respondent, v. Perrin H. Sumner and others, appel- 
lants.— Motion for reargument denied with costs— 
Charles S. Archer, respondent, v. New York, New 
Haven & Hartford Railroad Company, appellant.— 
Motion to amend granted with costs—Bowker Fertil- 
izing Company v. Lawrence N. Cox.—Motion to 
amend remittitur granted by awarding costs to the 
city alone, without costs of motion—In re District 
Railroad Company.——Motion to dismiss denied with- 
out costs—Julius Forsman v. Ruth A. Schulting.— 
Motion to dismiss appeal denied with $10 costs— 
James A. Farley v. Mutual Life Insurance Company. 
— Motion to dismiss appeal denied with $10 costs— 
Daniel A. Zimmer v. David Little.——Motion to open 
default granted on condition that the appellant file 
the return, serve printed cases, pay the costs, the 
judgment entered on default, and $10 costs of this 
motion, within twenty days. Otherwise denied with 
costs—Schwar v. Weber. 
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CURRENT TOPICS. 


HE argument of the Sharp case in the Court of 
Appeals was made last week by Messrs. Cock- 
ran, Paige and Stickney, for the appellant, and 
Mr. Nicoll and Judge Comstock, for the people. 
Only two points were pressed on the oral argument. 
The first was the exception to the admission of evi- 
dence of Sharp’s attempt, in 1883, to bribe Pottle, 
the reading clerk of the Assembly, to alter a bill 
so as to include the Broadway Surface Railroad. 
On behalf of Sharp it was argued that this was a 
distinct and independent crime, and the evidence 
was incompetent, as for example, on a trial for rape, 
evidence of rape on another person, or on a trial for 
perjury, evidence of another perjury, is inadmissi- 
ble to prove the commission of the offense in ques- 
tion, or to prove a propensity or tendency to com- 
mit the crime in question. To which the answer 
was made that such evidence is competent, although 
it may show another crime, when the act sought to 
be proved is part of the res geste, or of a series of 
similar or nearly contemporanevus crimes, or to 
show motive or probability, in order to overcome 
the presumption of innocence; that Sharp had been 
trying for thirty years to procure the enactment of 
such legislation as a necessary preliminary, and that 
it was a fair deduction that a man who would resort 
to bribery for that purpose would resort to bribery 
of the aldermen to procure their consent to the ef- 
fectuation of such legislation, as charged in the in- 
dictment. Thus a man charged with rape may be 
shown to have previously attempted rape on the 
same person, and a man charged with false pre- 
tenses may be shown to have used the same or simi- 
lar pretenses at about the same time to other per- 
sons. That although the evidence in question 
tended to prove another crime, yet it was a crime 
to the same special end, and thus like a previous 
attempt to commit rape on the same person, We 
suppose if the evidence offered had been of a pre- 
vious bribery, or attempt at bribery of the same al- 
dermen or other aldermen, there would be no ques- 
tion of its competency, and the only doubt now is 
whether the attempt to bribe the Assembly clerk to 
effect the same general end is distinguishable. 


The other point, and that on which the greater 
stress was laid, was the exception to the admission 
of Sharp’s evidence before the legislative commit- 
tee appointed to investigate the procurement of the 
Broadway Surface Railroad bill. It was conceded 
that Sharp did not plead his privilege to refuse to 
answer to the committee on the ground of self- 
crimination. It was conceded also that this omis- 
sion was fatal to his present objection to the evi- 
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dence unless he was bound to answer under section 
seventy-nine of the Penal Code. That section reads 
as follows: ‘‘A person offending against any pro- 
vision of any foregoing sections of this Code relat- 
ing to bribery is a competent witness against an- 
other person so offending, and may be compelled 
to attend and testify upon any trial, hearing, pro- 
ceeding or investigation, in the same manner as any 
other person. But the testimony so given shall not 
be used in any prosecution or proceeding, civil or 
criminal, against the person so testifying.” Sharp’s 
counsel claimed that this section compelled him to 
testify, and prohibited the use of his testimony 
against him. The people’s counsel answered that 
this enactment refers to ‘‘investigations,” etc., in 
courts of justice, and does not include legislative 
investigations; and that on the investigation in 
question Sharp was not a “ witness against another 
person so offending,” but only against himself, and 
therefore at liberty to plead his constitutional privi- 
lege of exemption from self-crimination, and neg- 
lecting so to plead it he waived it, and testified 
voluntarily. To which the counsel of Sharp replied 
that the letter of the section, on which he has a 
right to rely, clearly embraces legislative investiga- 
tions, and that the word was added to ‘trial, hear- 
ing, proceeding,” for that purpose, and not tauto- 
logically, and that the word has been used by the 
Legislature to denote none but legislative investi- 
gations in one hundred and seventeen instances of 
the one hundred and twenty in which it has been 
employed in statutes; and they argued that the 
spirit and intent of the enactment is to induce the 
guilty to inform on the pledge that they shall 
themselves be absolved. 


It will be perceived that these questions, es- 
pecially the latter, are serious and difficult. They 
were argued for five hours, and this fact alone is 
a complete answer to the criticisms on the judges 
who have granted the stays. Judge Comstock 
himself in his opening went out of his way to de- 
clare his opinion that the prosecution had been 
conducted with reasonable expedition, and that 
Sharp had been accorded nothing more than his 
legal right. Let the newspapers put that in their 
pipes and smoke it. In addition to the points or- 
ally dwelt upon were two not adverted to, upon 
one, if not both of which, Sharp must be entitled 
to a new trial, unless this court has the marvellous 
vision of the court below, which enabled them to 
see that the admission of the evidence in question 
‘could not have hurt him.” 


If the crowd of spectators on this argument ex- 
pected to hear shining or striking addresses, or 
any thing beyond the fair average of professional 
ability, either in reasoning, or rhetoric, or declama- 
tion, they must have gone away disappointed. 
The arguments were all conversational and unim- 
passioned. There was not an especially good gr 
attractive speaker among the counsel. Mr. Gock- 





362 


THE ALBANY LAW JOURNAL. 








ran came nearest the mark in this respect, but he is 
too rapid for the best effect — probably also embar- 
rassed by the limitation of time. His argument 
was also decidedly the best, both in substance and 
in expression; in point of rhetoric it was quite pol- 
ished but not over-wrought. Mr. Nicoll is a bright 
young man, undoubtedly entitled to great credit 
for the preparation and trial of this important 
cause, but not yet quite at home in the style of ar- 
gument best adapted and usually addressed to this 
court. On all the speakers except Messrs. Cock- 
ran and Stickney we must make the criticism that 
they were too long in getting at and coming to the 
point. Like scoring horses they tire themselves 
and the audience before they start. Counsel should 
assume that the court know something of a case 
after it has been stated to them for an hour bya 
lawyer like Mr. Cockran. Counsel are almost al- 
ways too long in argument. This case might have 
been better and more impressively argued in two 
hours than in five. Such ‘‘damnable iteration” 
simply serves to stun the perceptions of the judges. 
But it takes a master to make a short argument. 
Nicholas Hill could do it, and so could Charles 
O’Conor. While this argumentation was going on 
we thought of and longed to hear those great men, 
or John H. Reynolds, Henry Smith, John K. Porter, 
James C. Carter, William A. Beach, or some of the 
other intellectual giants to whom we have listened 
entranced. 


There is a new political party in this country. It 
is composed exclusively of brewers, distillers and 


rumsellers. It calls itself the ‘‘ Personal Liberty ” 
party. This avowedly means nothing more nor less 
than the right to sell rum and make men drunk on 
Sunday just as on week days. The purpose of this 
party is to abolish the Sunday laws so far as they 
prohibit the opening of liquor stores and saloons on 
Sunday. To deceive the public, in this State the 
founders of this party have added the pretended 
purpose of opening the museums and libraries on 
Sunday; but as there is no law against that, the trick 
will not avail. Here is a serious question, which 
concerns every lawyer and layman. The question 
is, shall Sunday be abolished? Shall we have a 
genuine Witches’ Sabbath, or an orderly, christian 
Sunday? Shall we open this day to the enemies 
of public morals and the debauchers of common 
virtue, or shall it continue to be a season of needed 
rest, peace, recuperation, reflection and worship? 
We are no puritan, ascetic or precisian; not even a 
‘total abstainer.” We would not have Sunday a 
day of gloom and penance and dread. We would 
not send a poor shoemaker to prison for hoeing a 
few hills of corn in his door-yard at eight o’clock 
on Sunday morning, nor send a farmer to prison 
for gathering seaweed on a beach, several miles 
from any house, at ten o’clock on Sunday night, as 
was done twenty years ago in Massachusetts. On 
the other hand, we would not have Sunday a day 
for noisy amusement, riot, debauchery, wages-wast- 
ing, and crime-sowing; a day for beer-guzzling, 





whisky-swilling, horse-racing, cock-fighting, prize- 
fighting, theatre-going, ball-playing, and genera] 
‘*cussedness,” We would have it a day for rest of 
body, peace of soul, quiet entertainment of mind, 
association with nature, communion with God; a 
day for law-abiding, order-loving, God-fearing men; 
the Sunday ordained by God and granted us by 
our fathers. Open Sunday to the common sale of 
rum and you give the devil a tremendous fulcrum 
for his pitchfork. Within ten miles of where we are 
writing there are two thousand groggeries, which are 
now open on Sunday only by stealth and in defiance 
of law. Give their keepers a legal right to sell 
their death-dealing draughts on Sunday, and you 
will increase the crime, vice, poverty, misery, in- 
sanity and wretchedness of this region beyond com- 
putation. ‘Personal liberty,” forsooth! Has any 
man aright to kill himself? Or to help another 
commit suicide? Or to sell poison without precau- 
tion or restrictions? Or to keep powder where and 
as he pleases? Or to carry on a noxious or noisome 
trade, to the danger or discomfort of his neighbors? 
By and bye, we shall have an appeal for ‘‘ personal 
liberty ” to keep opium dens, or houses of prostitu- 
tion, as is now done in Paris. Why not? “A 
large class of the community want them,” and 
why not give them what they want? This Rum 
power is tremendous, a Moloch to which this 
country offers up a money tribute of seven hun- 
dred millions a year—enough to pay off the 
national debt in three years — of which four hun- 
dred millions is clear profit, going into the pockets 
of these brewers, distillers and grog-sellers, who 
are not content with their gains and are crying for 
more. The impudence and shamelessness of these 
creatures! Is there any honest and orderly mer- 
chant, or manufacturer, or tradesman, who is de- 
manding ‘‘ personal liberty” to do business on 
Sunday? Not one. Nobody is discontented with 
our Sunday laws except that most dangerous class 
who make our criminals and paupers, corrupt our 
politics, fill our prisons, our poor-houses, our dens 
of prostitution, and our insane asylums; to enrich 
whom murder, lust, cruelty, poverty and ignorance 
are permitted to exercise their dark sway; who 
grow fat and kick while wives and widows weep, 
children mourn and starve, and poor girls sell their 
souls and their bodies. Again we say, the 1mpu- 
dence, the shamelessness, the wickedness of these 
men! Unaccountable on any hypothesis except 
that Quem Deus vult perdere, prius dementat. Rum 
is a great power; party politics Is a great power; 
but there is a greater, and that is the aroused popu- 
lar conscience, which will assert its rule and teach 
these men to hide themselves; that they exist only 
on sufferance; and that if necessary those who love 
law and virtue will put their foot upon their necks, 
as St. George crushed the wriggling dragon. 


Mr. Charles C. Soule, the well known law-book 
seller of Boston, whose shop has the odor of sanc- 
tity belonging to the late Freeman street chapel, 
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has issued a catalogue of his publications, with por- 
traits of the authors, including Messrs. Wood, Schou- 
ler, Stimson, Chamberlayne, B. V. Abbott, Ewell, 
Jones, Sheldon, Indermaur, Cohen, Henry Austin, 
and another—a fine array of intellectual beauty, 
excepting that other. 


——_>——————_ 


NOTES OF CASES. 

N Noyes v. Town of Boscawen, New Hampshire 
l Supreme Court, July 15, 1887, it was held that in 
an action against a town for personal injuries received 
by the plaintiff from a defective highway while rid- 
ing in another’s carriage, by invitation of the latter, 
the negligence of the driver, contributing to the in- 
jury, does not amount to contributory negligence of 
the plaintiff where the plaintiff was in no fault in 
riding with the driver, and in no way controlled, or 
could control, his management of the team. The 
court said: ‘‘ The question whether the negligence 
of the driver, over whom a passenger has no con- 
trol, is a bar to an action by the passenger for in- 
juries caused by an insufficient highway, has never 
been directly raised or determined in this State. 
It has sometimes been assumed, without being 
questioned, that the passenger was responsible for 
the driver’s care. The question can only arise in 
cases where the passenger has no authority or con- 
trol over the driver, and where the relation of mas- 
ter and servant or principal and agent does not ex- 
ist between the passenger and driver, It does not 
arise in an action by the owner of a team injured 
by a defective highway while in the possession and 
control of a bailee. Property cannot of itself exer- 
cise care, or be guilty of negligence. It has no 
rights or duties independent of the owner; and as 
towns are liable for damages happening to travelers 
only, the owner of a team injured by a defective 
highway, to recover against the town, must show 
that at the time of the injury it was being used for 
traveling purposes, and managed with reasonable 
care, and therefore the owner is bound by the de- 
gree of care exercised by the party to whom he has 
intrusted the care of his property. To recover for a 
personal injury a traveler must show that he was per- 
sonally exercising due care; and to recover for an 
injury to property it must appear that the property 
was used and managed with due care at the time 
the injury was received. Hence cases for injury to 
a horse or carriage in the control of a bailee, like 
Norris v. Litchfield, 35 N. H. 271; Cummings v. 
Center Harbor, 57 id. 17; and Stark v. Lancaster, id. 
88, are not authority for the doctrine that a passen- 
ger, personally exercising due care, is necessarily 
chargeable with the negligence of the driver or 
manager of the vehicle in which he was riding. In 
the absence of any relation of master and servant, 
or principal and agent, when each is independent 
of control by the other, why should a passenger be 
chargeable with the driver’s negligence any more 
than the driver with the passenger’s negligence? 
In traveling in the night, an obstruction in the 





highway unknown to the driver, but known toa 
passenger, causes an injury to both. By informing 
the driver the accident would have been avoided, 
and the passenger was chargeable with negligence 
in failing to give the information. The passenger 
cannot recover; would his negligence preclude the 
driver, who was in no fault, from recovering? A 
traveler on foot is responsible only for his own neg- 
ligence. Why should a traveler in a carriage be 
held responsible not only for his own negligence 
but also for the negligence of a driver over whom 
he has no control? It is contended that towns are 
only required to keep their highways safe for care- 
ful driving, and therefore a passenger is necessarily 
affected by the driver’s negligence. There is no 
absolute legal test of the sufficiency of a highway. 
Like the question whether a person is a traveler 
upon the highway, it is ordinarily a question of 
fact. Varney v. Manchester, 58 N. H. 430. A 
highway is not required to be entered free from de- 
fects, but it must be suitable for the travel thereon. 
Gen. Laws, chap. 75, § 1. It must be reasonably 
safe. But it cannot be said, as matter of law, that 
a highway sufficient with a safe horse, carriage and 
driver, is a reasonably safe highway; nor that a 
highway, to be reasonably safe, must be sufficient 
to prevent accidents with a vicious horse, a defec- 
tive carriage, or a careless driver, The fact that an 
injury to a traveler on a highway was caused by the 
combined effect of the unsafe condition of the road 
and the negligence of a third person is no defense 
to the party who is bound to keep the highway in 
repair. Shear. & Red. Neg.; Winship v. Enfield, 42 
N. H. 197; Norris v. Litchfield, 35 id. 271; Cooley 
Torts, 684. A traveller is required to exercise rea- 
sonable care in the use of a highway, in the selec- 
tion of his horse, harness and carriage; and if he 
exercises such care, the fact that the vices of the 
horse, or defects in the harness or carriage, may 
have concurred with the unsafe condition of the 
highway in causing an injury, is no defense to the 
town. Clark v. Barrington, 41 N. H. 44; Tucker 
v. Henniker, 4110. 317. In harmony with this rule, 
and upon principle, we think that a traveler should 
be held to the exercise of reasonable care only in 
the selection of a driver; and being in no fault in 
the choice of his conveyance, and having no con- 
trol over the management of the team, he should 
not be held responsible for the negligence of the 
driver which he could not reasonably anticipate or 
prevent. In Plummer v. Ossipee, 59 N. H. 55, which 
was an action by a wife for injuries from an ob- 
struction in a highway while riding with her hus- 
band, the defendant claimed that the husband was 
a fast and careless driver, and introduced in evi- 
dence particular instances of his fast and careless 
driving, and subject to exception, the plaintiff was 
permitted to testify to other instances of his care- 
ful driving when she had been riding with him; 
and it was held that the evidence was relevant to 
the husband’s character for driving safely or other- 
wise, and was also relevant to the question of the 
plaintiff's negligence in selecting a suitable driver 
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on the occasion of the accident.” See Borough of 
Carlisle v. Brisbane, 113 Penn. St. 544; 8. C., 57 
Am. Rep, 483, and note, 488. 


Ormsby v. Rhoades, Vermont Supreme Court, 
Oct. 15, 1887, was an action to recover for services 
by an infant to a person to whom he had been in- 
trusted by the poormaster, and who had supported 
him in his family. The action was defeated, the 
court saying: ‘‘It is not true that in order to en- 
title the defendant to be treated as having stood in 
loco parentis to the plaintiff, he must at the time 
have had the legal custody of his person, and have 
been bound to support, protect and educate him; 
and Blackstone and Kent, cited to that proposition, 
do not sustain it, and the cases are the other way. 
Thus, in the absence of any statutory provision im- 
posing the obligation, a step-father is not bound to 
maintain his step-children, and consequently is not 
entitled to their earnings, nor the control of their 
persons, Tubb v. Harrison, 4 T. R. 118; Cooper v 
Martin, 4 East, 76; Freto v. Brown, 4 Mass. 675; 
Bartley v. Richtmyer, 4 N. Y. 38; 2 Kent Comm. 
192. But yet he may stand in a partial relation to 
them, and if he takes them into his house, and they 
become a part of his family, he will be deemed to 
stand in such relation, and to be entitled and re- 
sponsible accordingly as long as that relation exists. 
Stone v. Carr, 3 Esp. 1; Lord Ellenborough, in 
Cooper v. Martin, 4 East, 76,82; 2 Kent Comm. 192. 
But when they cease to be members of his family, 
as they may at will, then whatever custody and 
control he had of them is gone, and his rights and 
liabilities on account of his former relation to them 
cease, and they cannot recover of him for services 
rendered while that relation existed, though minors 
at the time, and though their services be worth 
more than their support, unless there was an express 
agreement to that effect, or something to show that 
such was the understanding or expectation of the 
parties, for in such circumstances a promise to pay 
wages will not be implied. Williams v. Hutchinson, 
3 .N. Y. 312. The relation rebuts such an implica- 
tion. In Manvell v. Thomson, 2 Car. & P. 308, an 
uncle who had brought up a niece, but of whom 
the case does not show he had legal custody, was 
held to stand in loco parentis to her; and on show- 
ing the smallest degree of service, was allowed to 
recover damages for her seduction, the same as a 
father. And in Jrwin v. Dearman, 11 East, 23, the 
plaintiff, who had taken into his family, and bred 
up for several years, the daughter of a deceased 
friend, was allowed to recover damages for her se- 
duction ultra the mere loss of service, on the ground 
that he stood in loco parentis to her. So in Hag- 
gerty v. MeCanna, 25 N. J. Eq. 48, a step-father, 
having voluntarily assumed the care and support of 
his step-daughter, was not allowed compensation 
for her support, because he stood in loco parentis to 
her. It is further contended that because the 
plaintiff was an infant therefore the defendant 
could not stand in the relation of a parent to him, 





and thereby subject him to the legal consequences 
of that relation, because he could not have bound 
himself in the premises by an express contract with 
the defendant, and hence cannot be deemed to 
have assented by implication to that relation and 
its consequences. But this is not so, for an infant 
can bind himself by an express contract for neces. 
saries, and if by an express contract, then by an 
implied contract as well; and surely food and shel- 
ter, care and nurture, in the defendant's house, 
were necessaries for the plaintiff in his circum- 
stances. Thus, in Stone v. Dennison, 18 Pick. 1, an 
infant contracted specially to serve the defendant 
till of age for his board, clothes and education, and 
it was held that he could not repudiate the con- 
tract and recover for his services, because they 
were shown to be worth more than the stipulated 
compensation, The case was put upon the ground 
that the contract was for necessaries. In Williams 
v. Hutchinson, 3 N. Y. 312, the assent of an infant 
to an arrangement to waive the right to claim 
wages for his services was implied from the parental 
relation the defendant sustained to him when they 
were rendered. We take it to be sound law that 
whenever one stands in the relation of a parent to 
an infant who needs his care and support, and 
faithfully discharges the duties of that relation, 
there being no express contract to the contrary, nor 
any circumstances showing a different understand- 
ing or expectation of the parties, there can be no 
recovery for services on the one hand, nor for care 
and support on the other, though one happens to 
be worth more than the other.” Taft, J., dissented. 


In Olmsted v. Rich, tried at the Delaware Circuit 
in this State, on the 26th of September, 1887, be- 
fore Justice Boardman and a jury, the complaint 
was by the occupant of a village lot against his 
next-door neighbor for a nuisance in the keeping of 
bees, which came upon the plaintiff’s premises to 
his annoyance. The jury found the matter a 
nuisance, and awarded six cents damages, and the 
court granted a permanent injunction commanding 
the removal of the bees and against the further 
keeping of them. 


TRADE-MARK —“ BENEDICTINE ”"'— ASSIGN- 
MENT—ALIENAGE. 
SUPERIOR COURT OF CINCINNATI. 
Socréité ANONYME DE LA DISTILLERIE DE LA BENE- 
DICTINE V. MICALOVITCH, FLETCHER & COMPANY. 


* Benedictine “ is a valid trade-mark for a liquor invented by 
and made afterarecipe of the Benedictine monks, al- 
though used by an assignee of the original proprietor 
whose name is employed in the labels, without disclosing 
the change of proprietorship, and although such assignee 
is a French alien who has not deposited a duplicate 
copy of the trade-mark in Paris. 


—_— for injunction against infringement of 4 
trade-mark. The opinion states the case. 
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Follett, Hyman & Kelley ee Chas. Bulkley Hubbel, 
attorneys for plaintiff. 


Geo. J. Murray aud Wm. L. Avery, attorneys for 


defendant. 


Tart, J. Plaintiff alleges that it isa French cor- 
poration engaged for some years past in manufactur- 
ing a liqueur of superior quality, known and branded 
by plaintiffs as ‘* Benedictine,” which it sells exten- 
sively and at profit in Kurope and America in pecu- 
liarly-shaped bottles with labels and trade-marks, de- 
scribed in the petition and duly registered in the 
patent office at Washington, and that defendats have 
put up and sold an article in imitation of plaintiff in 
bottles with labels and trade-marks exactly like those 
of plaintiff, thereby deceiving the public and de- 
frauding the plaintiffs. An injunction is asked and 
damages. The answer of defendants raises two issues, 
first, that the trade-marks, labels and advertisements 
claimed by defendant were in use long before defend- 
ant adopted them, and were registered at the patent 
office several years prior to plaintiffs’ registration of 
them; and second, that they contain misrepresenta- 
tions as to the person manufacturing the liqueur, 
which deceive the public and so disentitle plaintiffs to 
relief. Defendants do not deny that they are putting 
up and selling an article in imitation of the plaintiffs’ 
article in bottles with labels, marks and advertise- 
ments exactly like those described in the petition. 
An allegation at the close of the answer, which seems 
to be such a denial when carefully read with the rest 
of the answer, turns out to be only an argument from 
previous allegations and no denial of fact at all. 

The evidence discloses the following state of fact: 

At Fécamp in Normandy, France, the Benedictine 
Monks had a monastery for several centuries before 
the French revolution. They invented a liqueur or 
cordial made from cognac and a decoction of an herb 
growing wild in that country and other ingredients, 
and made it for theirown use. They preserved the 
recipe as a secret in a book of recipes. In 1792 the 
abbey of Fécamp was destroyed and the monks driven 
out. A. Legrand, Senior, of Fécamp, one of whose 
ancestors was an attorney-general of the abbey, came 
into possession of the book of receipes by inheritance. 
In 1863 he began the manufacture of the liqueur in 
question, on an estate which was formerly part of the 
lands of the abbey, and where now is situated a mu- 
seum of relics of the abbey. The recipe of the monks 
was followed exactly in the manufacture of the liqueur. 
The recipe is preserved as a secret known only to Le 
Grand, Aine, and two sons in business with him. In 
1863 the liqueur first became an article of commerce, 
and then for the first time was it given the name 
“Benedictine.’’ In 1876 Le Grand, Aine, registered 
his trade-marks for this liqueur in the patent office at 
Washington. 

They were: 

First. The letters D. O. M. with a cross above them, 
and the letters A. L., Le Directeur, beneath. 

Second. A representation of the Holy St. Benoit, 
former Abbot of Fécamp, in acircle, used as a seal 
impress on the cork of the bottle. 

Third. The coat of arms of the Abbey of Fécamp, 
used also as a seal impress on the face of the bottle. 

Fourth. The word “ Benedictine.”’ 

Fifth. A lead band running round the top of the 
bottle and down the side ending beneath the seal of 
the abbey on the face of the bottle. 

Sixth. A fac simile of the signature of A. Le Grand, 
Aine, under the words “‘ Veritable Liqueur Benedic- 
tine, Brevetée France et a l’Etranger.”’ 

How long he had been using these trade-marks does 
not clearly appear, but it had probably been since he be- 
gan the manufacture in 1863. In 1876 he organized a 





corporation which was called the ‘‘Société hawgue de 
la distillerie de la Benedictine liqueur de l’ Abbaye de 
Fécamp,”’ to which he conveyed all the property used 
for the manufacture of this liqueur, together with his 
trade-marks, business assets and good will, and re- 
ceived therefor 4,500 shares out of the 5,000 shares of 
the company. He became sole director of the com- 
pany. In 1883, on behalf of this company, he reg- 
istered in the patent office at Washington the trade- 
marks described in the petition, on which the con- 
troversy arises at bar. These trade-marks include all 
that have been described above as registered in the 
name of A. Le Grand in 1876. Also a label containing 
the words: ‘‘ Liquor Monachorum Benedictorum Ab- 
batiae Fiscanensis.’”’ Also a label containing the 
following, in French: ‘‘ Every bottle of the genuine 
Benedictine liqueur bears on the lowest label a fac 
simile of the General Director, A. Legrand, Aine.’ 
The broadest leaden ligature surrounding the neck of 
the bottle bears the following marks and inscription: 
‘** Veritable + Benedictine *.’’ The cork is marked all 
around with * “ Veritable Liqueur Benedictine.*"’ At 
last on the under side of the cork is to be found: 
“D. O. M.” 
+ 

To increase the sale of the liqueur, advertisements 
of its good qualities accompany each bottle, and pla- 
cards are sent to be hung up in saloons and liquor 
houses. In these advertisements the liquuer is spoken 
of as the genuine liqueur of the Benedictine Monks 
of the Abbey of Fécamp. It is said that the cor- 
dial has not varied since 1510; that the ancient in- 
gredients are strictly preserved. Then a general de- 
scription is given of its ingredients, and then quite 
an extended account of its good qualities, which, in 
the longer advertisements, is accompanied by certifi- 
cates of French physicians and by wood cuts of the 
distillery building, the laboratory, the bottling room, 
and finally, of two rooms in the museum of relics 
from the old Abbey of Fécamp. At the bottom 
of the advertisement is ‘‘General Warehouse, A. Le- 
grand, Aine, at Fécamp.’’ Later advertisements con- 
tain the name of the plaintiffs at their head. 

On these facts counsel for defendants ask for a 
decree dissolving the temporary injunction and dis- 
missing the petition on four grounds: 

First. That the word “ Benedictine’ is a generic 
term denoting only the kind of Jiqueur sold, and can- 
not be‘used as a trade-mark. 

Second. That the labels, devices and advertisements 
imply and lead the public to suppose that the Bene- 
dictine Monks now manufacture the liqueur, and that 
a court of equity will not protect the plaintiffs iu prac- 
ticing such a fraud upon the public. 

Third. That even if A. Le Grand, Aine, might have 
had aright to protection in equity for these trade 
marks before his assignment of them to the plaintitt., 
the use of them by the plaintiffs without any words 
denoting successorship or change is equivalent to mus- 
representation that Le Grand, Aine, is still engaged in 
the manufacture, which disentitles_plaintiffs to equit- 
able protection. 

Fourth. That even if plaintiffs’ right to equitable 
protection is otherwise perfect, it is a citizen of the 
Republic of France, and only entitled to enjoy this 
protection after taking certain steps prescribed by 
treaty, which steps have neither been alleged nor 
proven at bar. 

I shall consider these objections in their order. 

First. Le Grand, Aine, first applied the name ‘‘Bene- 
dictine” to this liqueur. It had never been applied to 
a liquor of any kind before. It was a new use of an 
old word. There is nothing in the word describing 
the article by its ingredients or qualities. It does re- 
fer to the inventors of the article, and that is doubt- 
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less its derivation; but that is no objection to its use 
as a trade-mark. When Le Grand, Aine, first used 
this word, then, as a trade-mark for his liqueur, it was 
a legal trade-mark. Having once rightly adopted the 
word as a trade-mark, he cannot now be deprived of 
it unless he has himself abandoned it, and there is no 
abandonment established by the evidence. By Le 
Grand’s use of “Benedictine” as a trade-mark in asuc- 
cessful and world-wide sale of the article, he has made 
the trade-mark mean the article; but that is no reason 
why he cannot still have an assignable property in the 
trade-mark. The latest case on this point is Celluloid 
Manuf. Co. v. Cellonite Manuf. Co., decided by Mr. 
Justice Bradley, of the United States Supreme Court, 
on the circuit, reported, page 125, vol. 36, of the Albany 
Law Journal. The question there was as to the use of 
the word “celluloid” as a trade-mark. The justice says: 
“The complainant's assignors, the Hyatts, coined and 
adopted the word when it was unknown and made it 
their trade-mark, and the complainant is assignee of 
all the rights of the Hyatts. When the word was 
coined and adopted, it was clearly a good trade-mark. 
The question is whether the subsequent use of it by 
the public, as a common appellation of the substance 
manufactured, can take away the complainant’s right. 
It seems to me that it cannot. 

“As a common appellative, the public has the right 
to use the word for all purposes of designating the arti- 
cle except one; it cannot use it as a trade-mark, or in 
the way a trade-mark is used, by applying it to or 
stamping it upon the articles; the complainant alone 
can do this; and any other person doing it will in- 
fringe the complainant’s right.” 

In this case the word “celluloid’’ was invented. It 
never had been used as a word before to mean any 
thing. At bar “Benedictine” was a word in common 
use, but it had never been used before to designate a 
cordial. In that new use the trade-mark property is 
as clear as if it were a new word. Selchow v. Baker, 93 
N. Y. 59, cited by Justice Bradley, seems to settle this. 
The words in that case were “ sliced animals ”’ applied 
as a trade-mark toa puzzle consisting of card-board 
animals so sliced that when taken apart it was a puz- 
zle to restore them. In deciding that this might be 
used as a trade-mark, Judge Rapallo said: ‘“ Our con- 
clusion is that where a manufacturer has inventeda new 
name,consisting either of anew word ora word or words 
in common use, which he has applied for the first time 
to his own manufacture or to an article manufactured 
by him to distinguish it from those manufactured and 
sold by others, and the name thus adopted is not 
generic or descriptive of the article, its qualities, in- 
gredients or characteristics, but is arbitrary or fanci- 
ful, and is not used merely to denote grade or quality, 
he is entitled to be protected in the use of that name, 
notwithstanding it has become so generally known 
that it has been adopted by the public as the ordinary 
appellation of the article.” 

So that anew word, and an old word in a new sense, 
are equally available as trade-marks. 

The first objection of defendants’ counsel cannot be 
maintained. 

Second. He who comes seeking the protection of a 
court of equity, must come with clean hands. If he 
has made a trade-mark valuable to himself by fraud, 
equity will not help him to preserve it. It is claimed 
at bar that the devices, trade-marks and advertise- 
ments used by Le Grand, Aine, were intended to and 
did lead the public to think that the Benedictine 
Monks were the manufacturers of the liqueur made 
and sold by him. The Latin words * Liquor Mona- 
chorum Benedictorum Abbatie Fiscanensis,”” which 
appear on his bottles, and the French words, ‘‘ Verit- 
able Benedictine Liqueur des Moines Benedictins de 
L’ Abbaye de Fécamp,”’ which appear on the advertise- 





ments are the two expressions which, it is said, denote 
that the monks are the present makers. Evidence hag 
been adduced as tothe meaning of the preposition 
and article des, from which it appears that as used 
here, it hasan idiomatic meaning denoting origin, 
i. e., “in accordance with the method of.’’ With such 
a meaning, the words certainly do not contain a mis. 
representation. But 1 do not think it necessary to 
translate des by aparaphrase. Des in this connection 
means literally ‘tof the.’’ The literal translation of 
the French would be, “The genuine Benedictine 
liqueur of the Benedictine Monks of the Abbey of 
Fécamp,” and of the Latin the same, omitting the 
words ‘genuine Benedictine.” The use of the pos- 
sessive case, or the preposition “of”? in English, may 
either denote possession or origin. Crockett’s leather 
cloth may mean cloth manufactured and owned by 
Crockett, or it may mean cloth manufactured accord. 
ing to Crockett’s method or invention. It follows 
that the expressions relied on may have one meaning, 
and that an ordinary one in which there is no mis- 
representation; for the liquor is made according to 
the mode invented by the Benedictine Monks of the 
Abbey of Féecamp, and is made in the very place where 
they made it, under the same conditions as to climate, 
soil, water, ete. The rest of the advertisements point 
to this as the meaning. The advertisement dwells at 
length on the ingredients as if to impress the reader 
with the recipe rather than the maker. The pictures 
given in the advertisements of the distillery, the bot- 
tling room, the laboratory, the packing room are 
entirely unlike the popular idea of a monastery. 
There is one picture of a room in the distillery de- 
scribed as a museum, containing objects of interest 
coming from the Abbey of Fécamp, showing that the 
abbey as a residence for monks must have been given 
up. Then on one side of the bottle isa caution that 
every bottle of the genuine Benedictine must bear 
the fac simile of the managing director, and on the 
other side is this fac simile, ‘* A. Le Grand, Aine.” 
His initials also appear on another label under the 
words ‘*‘ Le Directeur.” On other advertisements the 
general warehouse issaid to be that of A. Le Grand, 
Aine, at Fécamp. It was thought by counsel for de- 
fendant to be full of suspicious meaning that Le 
Grand, Aine, designated himself as managing director 
instead of proprietor. Ido not think so. Le Grand, 
Aine, Was manager as well as proprietor. The French 
word ‘directeur’ and the English word ‘‘ manager” 
do not suggest the head of a monastery, but the head 
of a business house. If a monk or any other person 
desired to advertise his liquor as of monkish make, he 
would hardly use as a trade-mark and advertisement 
the fac simile A. Le Grand, Aine, Directeur, which is 
not a monkish name, and does not indicate the 
celibacy of its author. 

From what has been said therefore I do not think 
that either the advertisements or the trade-marks 
give the impression that the liqueur is made by the 
monks. It is in evidence that some people have 
thought so, but there was very little to show that they 
got this impression from the words of the advertise- 
ments or labels. The fact that it is generally known 
that Chartreuse is made by the Carthusian Monks 
would explain an impression that the liqueur known 
by another monkish name was manufactured by 
monks. There is nothing at bar to make Le Grand, 
Aine, responsible for such impression if it exists. 

Counsel have cited a decision of Commissioner of 
Patents Hall, reported in 40 Official Gazette, 445, Ex 
parle M. Block & Co., in which registration was re- 
fused for the trade-mark upon whisky of “ K. of L.” 
and “ Knights of Labor Distillery,’’ on the ground 
that it was fraudulently used by the manufacturer to 
give the impression that it was either made by the 
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Knights of Labor or bad its origin with them, and so 
attract the custom of sympathizers with that order, 
when in fact the Knights of Labor had nothing to do 
with the whisky atall. That case is very different 
from the one at bar, for it does not appear that the 
name Benedictine will attract the sympathy of any 
class of purchasers, or that it was intended to do so, 
and further, it does appear that the Benedictines 
had sufficient to do with originating the liqueur to 
justify the use of their name as a trade-mark. 

Third. The third objection to plaintiff's right is 
founded on the same principle of law as the second. 
It is claimed that the use by the plaintiffs of the trade- 
mark of A. Le Grand, without an indication that it 
has changed ownership, is a representation to the pub- 
lic that A. Le Grand is still manufacturing the liqueur, 
aud is therefore a falsehood. It is true that in the 
case of Manhattan Medicine Co. v. Wood, 108 U. S. 218, 
and in Siegert v. Abbott, 61 Md. 276, the general 
rule is laid down that where a trade-mark is assigned 
aud used by the assignee, the latter, in order to avoid 
misrepresentation, should indicate that the present 
owner enjoys by assigumeut from the original pro- 
prietor. 

In those two cases the trade-marks and labels used 
by the complainants contained distinct assertions that 
the article was manufactured by a certain person and 
ata certain place, both of which by the assignment to 
the complainant had become false. Such too were 
the facts in the Leather Cloth Manuf. Co. v. The 
American Cloth Manuf. Co., 11 H. L. C. 533, relied on 
by defendant. 

There is another class of trade-marks where the 
trade-mark contuius no express statement as to who 
the manufacturer or seller of the article is, but where 
the association of the article with the trade-mark 
comes to indicate that the manufacturer or seller is 
always the same. Where this is the indication by the 
association, then use by an assignee without qualifi- 
cation is just as much of a misrepresentation as if the 
indication had been express. The general rule would 
certainly apply to this class of cases. Such was the 
case in Sherwood v. Andrews, 5 Am. Law Reg. 588. 

But in trade-marks containing no distinct assertion 
as to who the maker or seller is, association with the 
article sometimes Comes to represent not the seller or 
manufacturer, but the place or process or quality of 
manufacture. This class may include cases where 
the name of the original manufacturer is the mark. 
Iu sucha case, so long as the place or process or 
quality of manufacture remains the same, the repre- 
sentation which the association between the article 
and the trade-mark makes to the public is true, no 
matter who is the owner. Here the reason for the 
rule laid down in the cases cited ceases, and so should 
its application. The distinction which I am trying to 
make is brought out in the opinions of Lord Justice 
Turner and Lord Cranworth in the case of Bury v. 
Bedford, 4 De Gex, Smith & Jones, 369, and 11 H. L. 
C. 533, and is alluded to in the opinions of Lord West- 
bury in the cases of Leather Cloth Co. v. American 
Leather Co., 4 De Gex, Jones & Smith, 145, and Hall 
v. Barrows, id. The question in these cases was as to 
the assignability of trade-marks. No reference what- 
ever is made in them to the necessity for a qualifying 
statement by the assignee of a trade-mark in its use, 
and it might seem therefore at first that the opin- 
ions referred to have no bearing upon the question I 
am discussing. But a closer examination will show 
that what is meant when it is said by those eminent 
English judges that a trade-mark is assignable, is that 
it is so assignable as that it can be used by the as- 
signee exactly as the assignor used it, i. e., without a 
qualifying statement. 








To hold that the assignee cannot use a trade-mark 
of his assignor without qualifying its use by an ac- 
companying statement of a change of ownership is to 
hold that the trade-mark iu question is not strictly 
assignable, for used with such a statement, the trade- 
mark is not the trade-mark of tbe assignor. 

It would seem to follow from the opinions referred 
to that the question as to whether a qualifying state- 
mept must accompuny an assigned trade-mark is to be 
determined by what its association with the article 
has come to indicate. At bar the various trade-marks 
in which there is no distinct assertion as to personal 
manufacture or ownership, have come by association 
to mean to the public that the liqueur in connection 
with which they appear is made at a distillery at 
Fécamp, in France, of certain herbs of Normandy 
and cognac, and other ingredients, according to an in- 
variable recipe of the Benedictine Monks. It would 
follow that the plaintiff, to whom was assigned the 
distillery and the recipe with the trade-marks, might 
use the latter to designate the same liqueur produced 
as indicated without saying to the world what to it is 
wholly immaterial, that the ownership of the trade- 
marks, distillery and recipes had changed. 

But if [am mistaken either in maintaining an ex- 
ception to the general rule expressed by Justice Field 
in the Manhattan Co. v. Wood, or in applying that ex- 
ception to the facts at bar, because the name A. Le 
Grand, Aine, and Le Directeur, with A. L. under it, 
should be construed to bea distinct assertion as to 
the person manufacturing the liqueur, I am still of the 
opinion that the third objection is unfounded. If I 
am mistaken in either respect, then the trade-marks 
at bar indicate, either by association or in meaning, the 
person engaged in the manufacture of the liqueur, 
That was, before the assignment, Le Grand, Aine. 
The evidence shows that he is still engaged in the 
manufacture as sole director of the plaintiffs and the 
owner of 4,500 shares of its total capital of 5,000 shares. 
The representation to the public as to the manufacture 
of the article is material only as it conveys to the pub- 
lic the information that the skill or care, or superin- 
tendence of the same man is used in making it. The 
public is not concerned whether he makes it as sole 
proprietor, as the member of a firm or the manager of 
acompany. As either he is the manufacturer. Until 
he dies therefore or severs his connection with the 
company, a distinct assertion in the trade-mark, oran 
implication by association, that he is the manufac- 
turer of the liqueur, is not a misrepresentation. 

The correctness of this view is fully established by 
the two cases of The Dixon Crucible Co. v. Guggen- 
heim, 2 Brewst. 321, and in Meriden Britannia Co. v. 
Parker, 39 Conn. 450. In the first of these cases the 
trade-mark contained the words ‘‘ Jos. Dixon & Com- 
pany,” which was the name of the firm originating the 
trade-mark. The firm became the corporation. The 
Joseph Dixon Company and the trade-mark passed 
by assignment. It was held that the use of ‘Joseph 
Dixon & Co.” on the trade-mark was not a material 
misrepresentation by the corporation sufficient to dis- 
entitle it to relief in equity. In the Connecticut case 
the proprietor of the manufactory was the Meriden 
Britannia Company, the complainant. It manufac- 
tured silver-plated uteusils, and used in the trade- 
mark stamped upon the goods the words “ Manufac- 
tured by the Rogers Bros.’’ There were in the em- 
ploy of the company as superintendents of silver- 
plating three Rogers brothers who had been in 
business for themselves, had used such a trade-mark 
and had sold it to the company. It was held that as 
the trade-mark assured to the public the skill of the 
Rogers Bros. in the make of the articles so stamped, 
and. as it appeared that such skill was in their make, 
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the use of the trade-mark by the company was not a 
material misrepresentation. The facts at bar are more 
clearly within the rule than in the cases cited. 

The third objection to plaintiff's right must be over- 
ruled. 

Fourth. The fourth and last objection of defend- 
ant’s counsel to plaintiff's right to protection at bar is 
that being a French alien, it has not taken a step 
which is a condition precedent by treaty with France 
to its asserting any right in its trade-mark. 

Plaintiff has proven registration of its trade-mark 
in the patent office at Washington by the certificate of 
the commissioner of patents, in which it is stated 
that it deposited fac similes of the marks in the office, 
and complied with the other regulations of the act of 
Congress of 1881 on trade-marks. By that act per- 
sons are allowed to register their trade-marks in use 
in international commerce, and secure legal and equit- 
able protection for them in this country if they are 
citizens of any foreign country in which citizens of 
the United States are accorded similar privileges. By 
the convention between France and the United States, 
proclaimed in 1869, citizens of the United States were 
accorded privileges in France similar to those granted 
by this act to citizens of other countries. Plaintiff 
may therefore claim the benefit of this act. 

But it issaid that the convention between France 
and this country requires citizens of France to de- 
posit duplicate copies of their marks both in Paris 
and in Washington, and the deposit in Paris is not 
proven. To this it may first be said that the act of 
Congress of 1881 was later than the convention, and 
that so far as courts of law are concerned, subse- 
quent legislation prevails over treaty provisions in 
tbe administration of municipal law. See Cherokee 
Tobacco case, 2 Wall. 632; Zuylor et al. v. Morton, 2 
Curtis C. C., 454; The Clinton Bridge, 1 Woolworth, 150. 

But the second and conclusive answer to this objec- 
tion is that the article in the convention relied on by 
counsel does not require the deposit of duplicate 
copies of trade-marks in Paris by French citizens. 
The article, as proclaimed in English, was as follows: 
“If the owners of trade-marks, residing in either of 
the two countries, wish to secure their rights in the 
other couutry, they must deposit duplicate copies of 
those marks in the patent office at Washington and in 
the clerk’s office of the Tribunal of the Seine at 
Paris. 

In adecisiou rendered by General Leggett, when 
commissioner of patents, December 6, 1872, this arti- 
cle was construed to mean that citizens of the United 
States should deposit duplicate copies in Paris only 
to secure rights in France, and that French citizens 
only need to deposit their marks in Washington to 
secure their rights in this country. See Browne on 
‘Trade-marks, 559, note at bottom of the page. 

In 1877 the French minister at Washington called 
the attention of the Secretary of State to the fact 
that the French draft of this treaty as signed con- 
tained in this article after the verb the word ‘“ re- 
spectivement”’ or “respectively,” which did not appear 
in the English draft, as proclaimed by President 
Grant. The Secretary of State responded that the 
article was construed by the United States asif the 
omitted word had been used. See Browne on Trade- 
marks (2d ed.), 559. It is thus apparent that whether 
the law of 1881 or the treaty of 1869 prevails, the 
plaintiff is in court with all the rights of protection to 
its trade-marks tbat this court could accord to a citi- 
zen of the United States. 

The decree will be for a perpetual injunction, and for 
reference to Rufus B. Smith as special master to take 
testimony and report on the amount of damages sus- 
tained by plaintiff by reason of the use of its trade- 
marks by defendants. 





CONSTITUTIONAL LAW— PROHIBITORY | 
LIQUOR LAW—COMMERCE. 


IOWA SUPREME COURT, SEPT. 10, 1887. 


PEARSON V. INTERNATIONAL DISTILLERY.* 





The Iowa statute prohibiting the manufacture or sale of in. 
toxicating liquors, even for exportation, unless manufac- 
tured within the State for mechanical, medicinal, culj- 
nary or sacramental purposes, and prohibiting also the 
sale of imported foreign intoxicating liquor, unless in its 
original packages and quantities, is constitutional. 


| agen are to declare a distillery a nuisance, and to 
4 enjoin the manufacture, the selling, and keeping 
for sale therein, of all intoxicating liquors. Plaintiff 
had judgment below. The opinion states the facts. 


Lehman & Park, C. C. Nourse and George G. Wright, 
for appellant. 


L. Todhunter, Runnells & Walker and Cole, McVey 
& Clark, for appellee. 


Beck, J. The petition describes the lots upon which 
the distillery, named in the petition, is situated, and 
alleges that it was erected and is used for the manu- 
facture of intoxicating liquors for unlawful purposes, 
and that defendant now is engaged in the unlawfu] 
sale of such liquors in the premises described. It is 
alleged that ‘the defendants manufacture, keep for 
sale, and sell within this State, and at the place afore- 
said, intoxicating liquors, to be taken out of the State, 
and there used as a beverage, and for other purposes 
than for medicinal, mechanical, sacramental and cul- 
inary purposes, contrary to the statute of Iowa.” Be- 
fore answer the plaintiffs dismissed their action as 
against the International Distillery. Kidd answers 
the petition, denying all of its allegations. He also 
atleges that he is ‘authorized by the board of super- 
visors to manufacture and sell intoxicating liquors,” 
except as prohibited by law,and that he bas in the 
manufacture and sale of liquors complied with all the 
requirements of the law. ~ 

There is no controversy as to the material facts of 
the case, which are substantially as follows: The de- 
fendant, during the time he has been engaged in oper- 
ating the distillery, has held a permit from the board 
of supervisors, regularly issued, authorizing him to 
manufacture and sell intoxicating liquors for mechani- 
cal, medicinal, culinary aud sacramental purposes 
only, as prescribed by law. All liquors manufactured 
by defendant were disposed of in this manner: His 
agent would contract salesin New York and other 
cities outside of this State, and upon his order defend- 
ant shipped the liquor to the purchaser, at the same 
time forwarding a draft attached to the bill of lading, 
upon payment of which the liquors were delivered to 
the purchaser. The monthly reports made by defend- 
ants in compliance with the requirements of the law 
show that the purposes of all sales made by him were 
for exportation outside of the State of Iowa. These 
reports also contain this language: ‘No liquors of 
any kind sold to any person in the State of Iowa.” It 
will be discovered that the showing is not entirely 
clear as to the place of sale. It was declared in the re- 
ports that the sales were “‘ for exportation out of the 
State of Iowa.”’ It is again said that no liquors of any 
kind were sold in the State. It is probable that the 
defendant means to say in his report that the sales 
were made to persons outside of the State, for the pur- 
pose of exportation, from the State, by the purchas- 
ers. It is clear that the purpose of the sales, as shown 
by his reports, was ‘‘ exportation outside of the State 
of Iowa.”’ It is perhaps of but little importance 


*34 N. W. Rep. 1. 
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whether the sales were made in the State or out, or 
whether the purpose was for the defendant or the 
purchaser to export the liquors out of the State. It is 
very plain that the reports, as well as other evidence 
in the case, show that the sales made by the defendant 
were “all for exportation outside of the State of 
Iowa,” and that it is not shown in any way that the 
liquors were sold for mechanical, medicinal, culinary 
aud sacramental purposes, as authorized by law. 

The sole question presented by the case 1s this: Un- 
der our statute, may intoxicating liquors be manufac- 
tured in this State for transportation and sale beyond 
its borders, without regard to the purpose of its use? 
Or in other words, is the exportation out of the State 
a purpose for which intoxicating liquors may be law- 
fully manufactured and sold? 

[Omitting a question of construction of the statute. ] 

Counsel for defendant maintain that if their inter- 
pretation is not correct, then the law is invalid, on the 
ground that itis in confiict with the exclusive consti- 
tutional right of Congress to regulate commerce 
among the States. Counsel's position, as we under- 
stand it, is this: The statute, under the interpreta- 
tion we adopt, forbids the manufacture of intoxicat- 
ing liquors for the purpose of transportation and sale 
out of the State, while its manufacture for sale for 
lawful purposes is authorized. Its manufacture for 
permitted purposes being lawful, it is a proper subject 
of property and of commerce. The statute, in for- 
bidding its transportation, interferes with inter-State 
commerce, and isa regulation thereof, which under 
the Constitution is exclusively within the authority 
of Congress. We think brief consideration will serve 
to point out theerror of this position. 

The statute, as we interpret it, authorizes the manu- 
facture of liquors for permitted purposes, and forbids 


it for all other purposes. It does not forbid the trans- 





portation of liquors out of the State. See Code, § 1553, 
and amendment thereto, by chapter 143, Acts 20th 
Gen. Assem. The prohibition of the statute is di- 
rected alone to the manufacture of intoxicating 


liquors for purposes other than for sale according to 
the provisions of the statute. Code, § 1524. If the law 
be obeyed, no liquor will be manufactured for trans- 
portation. Its operation is to prevent the production 
of an article which might be lawfully transported out 
of the State. Now commerce consists in the inter- 
change of commodities or property which is the sub- 
ject of trade. consist of the impossible 
interchange of things not in existence. There must 
be articles of trade before commerce can exist. How 
then can it be said that the stutute, by prohibiting the 
manufacture of an article of trade, regulates com- 
merce? But if this view be not correct, and the au- 
thority to regulate commerce extends to the regula- 
tion of the production of articles of commerce, then 
the State is deprived of all authority to tax, license, 
prohibit or otherwise regulate the manufacture and 
the manufacturers of all articles which are intended, 
when produced, to be the subject of inter-State com- 
merce. One illustration will serve to show the effect 
of the doctrine to broaden the exclusive authority of 
Congress to regulate commerce. A manufactory of 
steam boilers for sale and transportation without the 
State is established within the residence portion of a 
city of this State, with dwellings of citizens adjacent 
thereto. Now under the doctrine advanced by coun- 
sel, as the purpose of the owner of the manufactory is 
to produce articles for inter-State commerce, the nuis- 
ance cannot be abated under the laws and authority 
of the State, for the reason that the abatement would 
be the enforcement of regulations of commerce, a sub- 
ject exclusively within the authority of Congiess. 
Surely it will not be contended that the authority of 
Congress reaches to thisextent. But it may be urged 


[It does not 











that the boiler manufactory, according to the condi- 


tions of the illustration, is under the laws of the State 
a nuisance—a thing doing injury to the people of the 
State, by interfering with their comfortable enjoy- 
ment of property, and may therefore be abated to the 
statute. The same things are true of a distillery, 
which under the laws, of this State is a nuisance. 
These thoughts need not be exfended. They lead to 
the conclusion that counsel's position upon this branch 
of the case is unsound. 

It is admitted on all bands that if the statute in 
question was enacted in the rightful exercise of the 
police power of the State, it is valid. It is not impor- 
tant that we should here attempt to define what_is 
called the police power, or inquire intoits extent. It 
is sufficient to say that it isa power which may be ex- 
ercised by the State to secure, promote and protect 
the welfare, comfort, peace and good morals of the 
people of the State. We need not make extended in- 
quiry whether this power may be exercised to bestow 
like benefits and protection to the people of sister 
States. It would seem indeed, that in view of the in- 
timate relations of the people of the several States, 
being in fact one people, the subjects of one general 
government, with common interests for good govern- 
ment and prosperity of all, the State should in its leg- 
islation have regard to the peace, prosperity, comfort, 
and good morals of all the citizens of the Union. 
Surely the State ought not to permit things to be done 
within its borders which subvert the peace, prosperity 
and good morals of the peuple of other States. No one 
will doubt that it is not only within the authority of 
the State to suppress conspiracies and combinations 
with n her borders, intended to disturb the peace of a 
sister State, but that it ought to do so. And surely 
even counsel for the defendant will not contend that 
the power of the State may not be exerted to prevent 
the impairment of the health or good morals of the 
people of another State, by the pursuit of business, or 
by acts done within our own State. Will it be for a 
moment contended that the State cannot suppress the 
publication of obscene literature intended to be circu- 
lated exclusively in other States? Or may it not pro- 
hibit the manufacture within the State of unwhole- 
some food for transportation and sale in other States? 
Not alone do the true doctrines of constitutional law 
deny that the power of the State is so restricted—hu- 
manity, patriotism, inter State comity and Chris- 
tianity, all unite in protest against it. 

But if it be assumed that the police power of the 
State may be exercised to secure benefits and protec- 
tion to the State alone, the prohibition of the statute 
in question, as we interpret it, finds ample support in 
the demand for protection of our people from the 
evils which would flow from the unrestricted manu- 
facture of intoxicating liquors. It is proper to re- 
mark here that this power may not be arbitrarily or 
eapriciously exercised, and never for purposes other 
than the protection of the people and the suppression 
of evils threatening the subversion of the peace, com- 
forts and good morals of the people, and their quiet 
and fullenjoyment of property. The evils flowing 
from intoxicating liquors arise wholly from its use as 
a beverage. But this use is widespread, reaching all 
classes of the people, and both sexes, and every age. 
No condition of lifeis wholly exempt therefrom. An 
enumeration ofall the evils arising from the use of in- 
toxicating liquors need not be attempted. They are 
numerous, and affect the people collectively and indi- 
vidually. Idleness, poverty, pauperism, crime, insan- 
ity, disease, and the destruction of human life, follow 
indulgence in the habit of using intoxicating drinks. 
Millions of our fellow-countrymen are addicted to this 
habit, and of those, millions become drunkards. 
Homes are broken up, and domestic peace is destroyed ° 
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by drunkenness. The prisons, almshouses and insti- 
tutions for the care of orphanage, insanity and afflic- 
tion are largely filled by the vice. These are evils, 
but not all of the evils, of the alcohol habit, affecting 
the social condition of the people, and their comforts 
and good morals. But other evils attending the use 
of intoxicating beverage affect the State and its gov- 
ernment. Itis the prolific source of crime, pauper- 
ism and insanity, and thereby entails taxation to de- 
fray the expenses of the conviction and punishment 
of criminals, and the support of almshouses, asylums 
and hospitals. It deteriorates mentally and physi- 
cally the human stock, rendering its victims, as well 
as their progeny, less capable of bearing arms in de- 
fense of their country, and of discharging other du- 
ties of the citizens. Soldiers are unfitted for duty by 
it, and thereby battles have been lost, and the liberty 
of nations, if not lost, has been imperilled. Tradition 
perpetuates, if history does not fully record, the evils 
which have flowed from the aleohol habit of officers 
and soldiers of our own armies. Washington strug- 
gled with difficulties occasioned by it, and other com- 
manders of later days have had a like experience, 
while patriotic soldiers have suffered on account of 
inebriety of officers in all branches of the military ser- 
vice. Theappetite for strong drink, possessed by so 
many of our countrymen, demands constant gratifi- 
cation, and tbe expenditure therefor of enormous 
sums of money, thus creating a business—the keeping 
of saloons and dram-shops, in which are employed an 
immense number of men. Their business and their 
relations with the idle and dangerous classes of society 
give them great influence in public affairs. The mu- 
nicipal governments of the cities, often burdened 
with debts, and robbed by unfaithful and mercenary 
officers, in all departments, give evidence of the direc- 
tion in which this influence is exerted. Thinking men 
of this day largely concur in the opinion that the in- 
fluence of the saloon, and the idleness and vice of the 
multitude of its clientage, united, constitute the great 
peril of American institutions. Wethink none will 
deny that nothing but evil flows from this source. 

That the State possesses the power, in the exercise 
of its police authority, to strike at the alcohol habit by 
regulating or totally suppressing the sale of intoxicat- 
ing liquors for use as a beverage, is admitted on all 
hands. Wedo not understand that counsel for de- 
fendants deny it. All the courts of the Union, Fed- 
eral and State, which have passed upon the question, 
unite in sustaining this authority. See, fora citation 
of these cases, Cooley Const. Lim. 552, 583, and notes, 
and the first series and annual volumes of the United 
States Digest. The power to prohibit the sale of in- 
toxicating liquors has been exercised by many States, 
and traffic therein with Indians has been prohibited 
by statutes of the United States, and of this and other 
States. The preservation of order in the Indian tribes 
and peace between them and the frontier settlers, the 
prevention of famine and disease, and the preserva- 
tion of the very existence of these savages, are the hu- 
mane objects of these statutes. 

The same purpose demands legislation to protect the 
inebriates among our own countrymen, probably 
equalling in number all the Indian tribes, from the de- 
structive consequences of the gratification of their ap- 
petites for strong drink, which is no less uncontrollable 
in them than in the Indians. Surely humanity and 
patriotism demand that the same protection be ex- 
tended to this unfortunate class of citizens of the 
United States which is secured to the savage wards of 
our government. 

In the exercise of the power to suppress saloonsand 
prohibit the sale of intoxicating liquors as a beverage, 
the Legislature of this State, in the constitutional ex- 
ercise of its discretion, has forbidden the manufac- 





—— 


ture of intoxicating liquors, except for sale for me. 
chanical, medicinal, culinary and sacramental pur- 
poses, under regulations as prescribed by the statute. 
The prohibition of the manufacture is a means to ef. 
fectuate the prohibition of the sale. The use of al] 
means to accomplish the end, not forbidden by con. 
stitutional restriction, rests in the discretion of the 
legislative department of the State government. The 
courts cannot review the exercise of this discretion. 

But the prohibition of the manufacture of intoxi- 
cating liquor may be supported upon the ground that 
per se it has a deleterious effect upon good order, and 
the peace, comfort and morals of the people of the 
State. The manufacture of an article so pernicious in 
its use asa beverage cannot be consistently author. 
ized while its sale is forbidden. It would beas an ef- 
fort to stay the flow of a stream, when its very source 
should be destroyed. The manufacture in the State 
would offer inducements for the violation of the law 
prohibiting sales, and would afford opportunities for 
the creation and gratification of the appetites by, at 
least, those engaged in and connected with it. For 
other reasons, which need not be stated, the Legisla- 
lature esteemed the manufacture to be an evil which 
ought to be suppressed. 

But counsel insist that alcohol, which was alone 
manufactured by defendant, is nct commonly used ag 
a beverage. The statement may be admitted to be 
true. But it is largely so used by people of some na- 
tionalities who have become citizens of the United 
States, and often used by others. By the simple pro- 
cess of dilution of alcoho) a beverage is made palata- 
ble enough to the victims of the appetite for strong 
drink, which may become the common drink of ine- 
briates. 

Counsel argue, as we understand them, that as the 
manufacture of alcohol is permitted for sale for law- 
ful purposes within the State, it does, when manufac- 
tured for exportation, not a lawful purpose, become 
property, and then its exportation, a purpose forbid- 
den by the statute, becomes lawfulon the ground that 
the restriction upon its useis an interference with the 
rights of property. But conceding that alcohol, with- 
out regard to the purpose of its manufacture, is prop- 
erty, it does not follow that its uses may not be re- 
stricted by the State in the exercise of its police au- 
thority. While the State may not deprive the citizen 
of his property, it may forbid its use for purposes 
which are subversive of the peace, order and morals 
of the people, and destructive of health and 
life. Counsel refer to statutes forbidding the manu- 
facture of oleomargarine and glucose, and express the 
opinion that they are not in conflict with constitu- 
tional provisions upon which they rely, to defeat the 
statute under consideration in this case. We can dis- 
cover no distinction between the statute under con- 
sideration and the statutes referred to by counsel, 
which are doubtless based on the ground that the ar- 
ticles prohibited are detrimental to health, or their 
production isin conflict with the interests of the peo- 
ple and the policy of the State enacting them. 

But the use of property may be restricted for pur- 
poses connected with trade and other interests of the 
people. An illustration of legislation of this charac- 
ter is found in our game law, which forbids the trans- 
portation out of the State of any game killed within 
it. Yetthe killing of game is permitted, with re- 
strictions as to time and quantity or number killed. 
The sportsman may Jawfully kill the prescribed num- 
ber within the lawful time. The game becomes his 
property, yet he cannot transport it out of the State. 
We have never heard doubts expressed as to its con- 
stitutionality. <A little consideration will disclose ite 
close similarity to the statute forbidding the transpor- 
tation of intoxicating liquor. 
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[Omitting some minor considerations.] 

We have considered all questions arising in the case, 
and reach the conclusion that the decree of the Dis- 
trict Court ought to be affirmed. 

SeEVERS and REED, JJ., dissenting. 


+ 


CONSTITUTIONAL LA W—POWER “ TO REGU- 
LATE COMMERCE "—INTER-STATE 
BRIDGE. 

UNITED STATES CIRCUIT COURT DISTRICT OF NEW 
JERSEY, AUGUST 1, 1887. 

SrocKTON, Atty.-Gen. of New Jersey, v. BALTIMORE 
& N. Y. R. Co. 

The act of Congress of June 16, 1886, authorizing the Staten 
Island Rapid Transit Company. a corporation of New 
York, and the Baltimore & New York Railroad Company, 
a corporation of New Jersey, or either of them, to con- 
struct and maintain a railroad bridge across the Staten 
Island Sound, known as *‘Arthur Kill,’ and establishing 
“the same as a post-road,”’ is within the power “ to regu 
late commerce "’ vested in Congress by the Constitution 
of the United States, and may be exercised without the 
consent or concurrence of the States in which the struc- 
ture is authorized by the act to be placed. 

The grant is, in effect, a grant of the mere use of the soil 
needed for the structure, and not an assumption of ex- 

Cession of the 

soil by the State in which the land lies is therefore not 

necessary to the exercise of the privilege. 


” 


clusive jurisdiction over such territory. 


The New Jersey actof April 6, 1886, prohibiting any person 
or corporation from erecting any bridge, etc., over or in 
any part of the navigable waters where the tide ebbs and 
flows, and separating that State from other States with- 
out permission from the Legislature of that State, is un- 
constitutional as against the Staten Island Rapid Transit 
Company, claiming to exercise the privilege conferred 
upon it by the above act of Congress, 

The shore and lands under water of the navigable streams 
and waters of New Jersey, which prior to the Revolution, 
belonged to the king of Great Britaiu as part of the jura 
regalia of the crown, passed to the State at the close of 
that war, but the State succeeded to them as trustee of 
the people at large: and the right of the State therein 
not being such property as is susceptible of pecuniary 
compensation, itis not “private property ”’ within the 
meaning of the Constitution of the United States, amend. 
5, providing that private property shall not be taken for 
public use without just compensation. 


()* bill for injunction. 


John P. Stockton, attorney-general, Barker Gum- 
mere and Cortlandt Parker, for informant. 

A. Q. Keasbey and W. W. Macfarland, for defend- 
ants. 

Brapuery, J. This case was commenced by infor- 
mation filed by the attorney-general of New Jersey, 
in the Court of Chancery of that State, praying for an 
injunction to restrain the defendants from erecting a 
bridge across Arthur Kill, between New Jersey und 
Staten Island, in the State of New York, upon the 
lands of the State situate on the shore, and under the 
waters of said kill. The chancellor granted a prelimi- 
nary injunction upon the bill any affidavits. The de- 
fendants have removed the case to this court, as one 
arising under the Constitution and laws of the United 
States, and have filed an answer. Motion was then 
made to dissolve the injunction, but after argument, 
the parties stipulated to submit the case as upon final 
hearing on bill and answer. There are no contro- 
verted facts in the case. 





The Staten Island Rapid Transit Railroad Company, 
a corporation of New York, one of the defendants, 
claims the right to build the bridge in question, and 
to occupy the lands under water necessary for the 
support of its piers, under an act of Congress, ap- 
proved June 16, 1886, entitled ‘‘An act to authorize 
the construction of a bridge across the Staten Island 
Sound, known as ‘Arthur Kill,’ and to establish the 
same as a post-road.’’ This act declares: 

“Section 1. That it shall be lawful for the Staten 
Island Rapid Transit Company, a corporation exist- 
ing under the laws of the State of New York, and the 
Baltimore & New York Railroad Company, a corpo- 
ration existing under the laws of the State of New 
Jersey, or either of said companies, to build and 
maintain a bridge across the Staten Island Sound, or 
Arthur Kill, from New Jersey to Richmond county, 
New York, for the passage of railroad trains, engines 
and cars thereon, and to lay on and over said bridge 
railway tracks for the more perfect connection of any 
railroads that are or shall be constructed to the said 
sound at or opposite said point; and in case of any 
litigation concerning any alleged obstruction to the 
free navigation of said sound on account of said 
bridge, the cause may be tried before the Circuit 
Court of the United States of either of said States in 
which any portion of said obstruction or bridge 
touches, and that all railway companies desiring to 


| use the said bridge shall have and be entitled to equal 


rights and privileges in the passage over the same, 
and in the use of the machinery and fixtures thereof, 
and of all the approaches thereto, for a reasonable 
compensation, to be paid to the owners of said bridge 
under and upon such terms and conditions as shall be 
prescribed by the secretary of war upon hearing the 
allegations and proofs of the parties, in case they 


| shall not agree. 


‘* Sec. 2. That said bridge shall be constructed as a 
pivot draw-bridge, with a draw over the main channel 
of the sound at an accessible and navigable point, and 
with spans of not less than two hundred feet in 
length in the clear on each side of the central or pivot 
pier of the draw; and said spans shall not be less than 
thirty-two feet above mean low-water mark, measur- 
ing to the lowest member of the bridge superstruc- 
ture; and provided also that said draw shall be 
opened promptly upon signal, except when trains are 
passing over the said bridge, for the passage of boats 
whose construction shall not be such as to admit of 
their passage under the draw of said bridge when 
closed; but in no case shall unnecessary delay occur 
in opening the said draw after the passage of trains; 
and the said company or corporation shall maintain 
at its own expense, from sunset to sunrise, such lights 
or other signals on said bridge as the lighthouse board 
shall prescribe. 

“Sec. 3. That any bridge constructed under this 
act, and according to its limitations, shall be a lawful 
structure, and shall be recognized and known asa 
post-route, upon which also no higher charge shall be 
made for the transmission over the same of the 
mails, the troops, and the munitions of war of the 
United States than the rate per mile paid for their 
transportation over the railroads or public highways 
leading to said bridge, and the United States shall have 
the right of way for postal telegraph purposes across 
said bridge. 

“Sec. 4. That the plan and location of said bridge, 
with afdetailed map of the sound at the proposed site 
of the bridge, and near thereto, exhibiting the depths 
and currents, shall be submitted to the secretary of 
war for his approval, and until he approve the plan 
and location of said bridge it shall not be built; but 
upon the approval of said plan by the secretary of 
war, the said companies, or either of them, may pro- 
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ceed to the erection of said bridge in conformity with 
said approved plan; and should any change be made 
in the plan of said bridge during the progress of the 
work thereon, such change shall be subject likewise 
to the approval of the secretary of war. If the secre- 
tary of war shall at any time deem any change or al- 
teration necessary in the said bridge so that the same 
shall not obstruct navigation, or if he shall think the 
removal of the whole structure necessary, the altera- 
tion so required, or the removal of the whole structure 
shall be made at the expense of the parties owning 
said bridge. And if said bridge shall not be finished 
within two years from the passage of this act, the 
rights and privileges hereby granted shall determine 
and cease. 

**Sec. 5. That the right to alter, amend or repeal 
this act is hereby expressly reserved.”’ 

The said Staten Island Rapid Transit Railroad 
Company proposes to build a bridge across Arthur 
Kill, under and in conformity with this act, to con- 
nect its own road on Staten Island with another rail- 
road through and across the State of New Jersey, for 
the purpose of inter-State transportation; and in pur- 
suance of that design, has adopted a site for the loca- 
tion of the bridge, from a certain point in the city of 
Elizabeth to Staten Island; and has caused the plan 
and location of said bridge, with a detailed map of 
the sound at and near the same (as required by the 
act) to be submitted to the secretary of war, who has 
approved the same. 

The company, by its engineer and contractors (who 
are made co-defendants in the case),proceeded to make 
preparations for laying the piers and erecting the 
bridge according to the plan thus approved. ‘There- 
upon the attorney-general of New Jersey, deeming 
the property rights and sovereignty of the State in 
danger of violation from the erection of the proposed 
bridge, filed the present information to prevent it. 

The information states the ordinary doctrine tha 
the State is owner of the shore and land under wat 
of all navigable streams and arms of the se: 
ita borders; that this ownership was a part of 
jura regalia of the king of Great 
which he was seized and possessed of an estate in fee 


; and tl 





Britain, by virtue of 
mat at the Revo- 
ign capacity, sueceeded 
right of su- 
surrend- 


simple absolute in said land 
lution this State, in its sovere 
to the rights of the crown, and that this 
preme dominion bad never been ceded or 
ered to the United States, and that without such ces- 
sion or surrender the United uuld not take 
possession of said lands, or authorize other parties to 
do so, except by compensation theref« 
provided in the fifth amendment to the Constitution, 
and that at the place of location of the proposed 
bridge their ownership of the soil, on the part of the 
State, extended from ordinary high-water mark to 
the center line of the sound, being the boundary line 
between New Jersey and New Y¥ settled by 
agreement in 1833, and confirmed by act of Congress, 
June 28, 1854. 

The information further states that this ownership 
on the part of the State has been practically exer- 
cised by it for more than a century past, by regulating 
the enjoyment and disposition of the lands under the 
navigable waters within its limits, passing laws for 
the preservation and protection of the oyster fisher- 
ies therein, and authorizing the construction of 
wharves, with solid filling, to certain prescribed lim- 
its beyond low-water mark, and that for these privi- 
leges the grantees are required to pay, and have paid, 
a certain compensation to the State. It is contended 
by the informant that the act of Congress cannot be 
construed as intending to give any authority to take 
any portion of said lands without compensation; that 
said act must be construed as a mere license or per- 
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a 
mission to erect the proposed bridge, so far as Con. 
gress, the conservator of navigation, is concerned, 
leaving the companies to obtain from the State the 
usual authority to build the bridge on the territory 
and lands of the State; but that if the act should be 
construed as giving authority to erect the bridge 
without the consent of the State, and without com- 
pensation for taking its lands therefor, then it is vio- 
lative of the Constitution of the United States, not 
only for authorizing the lands of the State to be taken 
without compensation, but for enlarging the powers 
of a corporation created by the State itself (if the 
bridge should be built by the Baltimore & New York 
Railroad Company), and authorizing it to do what, 
by its own charter and other laws of the State, it is 
prohibited from doing. 

The information further contends that the other 
corporation defendant, the Staten Island Rapid 
Transit Company, is not a corporation of New Jer- 
sey, and has no authority from the State to exercise 
any corporate franchises therein, and cannot lawfully 
do so, except by the comity of the State, which has 
not been accorded to it; that instead of any such 
comity having been exercised, the said company is 
expressly prohibited from exercising any such powers 
or franchises as that of building said bridge by an act 
of the Legislature of New Jersey, passed April 6, 1886, 
which prohibits any person or corporation from erect- 
ing any bridge, viaduct, or fixed structure over or in 
any part of the navigable waters where the tide ebbs 
and flows, and separating said State from other 
States, without permission of the Legislature of New 
Jersey first given by statute for that purpose, and 
that no such permission has ever been asked or given. 


The answer of the defendants does not advance any 


> 


material new facts, except to state that the B: 
& New York Railroad Company has nothing 
with the proposed building of the bridge, a 
the Staten Island Rapid Transit Railroad Comp: 
proposes to build it as a connecting link in a 
railroad extending from the Bay of New York across 
the soil of the States of New York, New Jersey, 
of com- 
merce among the States, and claims the right to do so 
under the 


Penn- 
sylvania and other States, as an instrument 


act of Congress before recited. 

Che first question to be examined is the true con- 
struction of the act of which the case 
arises—the informant contending that it is merely 
permissive in its character; and the defendants, that 
it gives authority and power to build a bridge, with- 
aut reference to any authority from the State. This 
question need not detain us long. The we of the 
act are broad cnough to confer the authority, if Co 
gress had power to conferit. The language is: ‘It 
shall be lawful forthe Staten Island Rapid Transit 
Railroad Company,”’ etc., ‘‘ to build maintain @ 
bridge across the Staten Island Sound, or Arthur Kill.” 
This is the ordinary Janguage used for conferring au- 
thority. Had the State Legislature passed a law in 
these terms, there could not be a doubt of its suffi- 
ciency to giveauthority. And there are expressions 
in the act which imply that plenary authority was in- 
tended to be given. The minute directions laid down 
as to the manner of construction and use of the 
bridge imply this. The third section declares ‘that 
any bridge constructed under this act, and according 
to its limitations, shall be a lawful structure,” 
implying that the construction of the bridge, when 
built, would be under the act. If Congress had no 
power to authorize the construction of the bridge, 
independent of State legislation, the act would of 
course be properly construed as permissive in its 
character, ancillary to, or confirmatory of, State legis- 
lation which might be adopted for the purpose of au- 
thorizing such a bridge. In other words, the act, 
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within the scope ofits terms, may have such effect 
given to it as comports with the power of the legisla- 
tive body which enacted it; just as a deed of couvey- 
ance may operate as a grant, a bargain and sale, a re- 
lease, or a confirmation, according to the interest of 
the grantor on the one hand, and of the grantee on 
the other. The construction of the act therefore de- 
pends on the power of Congress, which will be exam- 
ined hereafter. 

Another question of a preliminary character relates 
to the capacity and right of the defendant, the Staten 
Island Rapid Transit Railroad Company, to perform 
any acts and transact any business as a corporation in 
New Jersey. It is argued that corporations, as such, 
have no legal existence outside of the State by whose 
laws they are created, and cannot transact business in 
another State except by the comity of its laws, which 
is not accorded in the present case. This doctrine 
is subject to much qualification. The habits of busi- 
ness have so changed since the decision in the case of 
Bank of Augusta v. Earle, 13 Pet. 519, and corporate 
organizatious have been found so convenient, espec- 
jally as avoiding a dissolution at every change of 
membership, that a large part of the business of the 
country has come to be transacted by their instru- 
mentality; while their most objectionable feature, the 
non-liability of corporators, has in most instances 
been abrogated in whole or in part; and to deny their 
admission from one State to another in ordinary 
cases, at the present day, would go far to neutralize 
that provision in the fourth article of the Constitu- 
tion, which secures to the citizens of one State all the 
privileges and immunities of citizens in another, and 
that provision of the fourteenth amendment which 
secures to all persons the equal protection of the laws. 
So strongly is this felt, that in the recent case of Santa 
Clura Co. v. Southern Pacific R.Co., 118 U. 8. 394, 396; 
6 Sup. Ct. Rep. 1132, the doctrine that corporations 
are not citizens or persons, within the protective lan- 
guage of the Constitution, was unanimously disap- 
proved, and the court expressly held that they are en- 
titled, as well as individuals, to the equal protection 
of the laws, under the fourteenth amendment of the 
Constitution. 

It is undoubtedly just and proper that foreign cor- 
porations should be subject to the legitimate police 
regulations of the State, and should have, if required, 
an agent in the State to accept service of process when 
sued for acts done or contracts made therein. In ref- 
erence to some branches of business, like those of 
banking and insurance, which affect the people at 
large, they may also be subject to more stringent 
regulations for the security of the public, and may be 
even prohibited from pursuing them except upon 
such terms and conditions, not unlawful in them- 
selves, as the State chooses to impose. But in the 
pursuit of business authorized by the government of 
the United States, and under its protection, the cor- 
porations of other States cannot be prohibited or ob- 
structed by any State. If Congress should employ a 
corporation of ship-builders to construct a man-of- 
war, they would have the right to purchase the neces- 
sary timber and iron in any State of the Union. And 
in carrying on foreign and inter-State commerce, cor- 
porations, equally with individuals, are within the 
protection of the commercial power of Congress, and 
cannot be molested in another State by State burdens 
orimpediments. This was held and decided in the 
case of Gloucester Ferry Co. v. Pennsylvania, 114 U.S. 
204; 5 Sup. Ct. Rep. 826, and affirmed in the recent 
case of Philadelphia S. Co. v. Pennsylvania, 122 U. 
8. 326; 7 Sup. Ct. Rep. 1118; and although the decision 
in Paul v. Virginia, 8 Wall. 168, conformed to the doc- 
trine of Augusta Bank v. Earle, the following strik- 
ing language was used by the conrt, to-wit: “At the 





time of the formation of the Constitution a large part 
of the commerce of the world was carried on by cor- 
porations. The East India Company, the Hudson’s 
Bay Company, the Hamburgh Company, the Levant 
Company and the Virginia Company, may be named 
among the many corporations then in existence which 
acquired, from the extent of their operations, celeb- 
rity throughout the commercial world. Thisstate of 
facts forbids the supposition that it was intended, in 
the grant of power to Congress, to exclude from its 
control the commerce of corporations. The language 
of the grant makes no reference to the instrumental- 
ity by which commerce may be carried on; it is gen- 
eral, and includes alike commerce by individuals, 
partnerships, associations and corporations.”’ 

We may fairly supplement this language by adding, 
that when the Constitution was adopted, it could not 
have been supposed that the regulations of commerce 
to be made by Congress might be of no avail to com- 
merciai corporations, or at least might be rendered 
nugatory with regard to them, in consequence of 
State restrictions upon their power to act as corpora- 
tions in any other State than that of their origin. 

At all events, if Congress,in the execution of its 
powers, chooses to employ the intervention of a proper 
corporation, whether of the State, or out of the State, 
we see noreason why it should not do so. There is 
nothing in the Constitution to prevent it from mak- 
ing contracts with or conferring powers upon State 
corporations, for carrying outits own legitimate pur- 
poses. What right of the State would be invaded? The 
corporation thus employed, or empowered, in execut- 
ing the will of Congress, could do nothing which the 
State could rightfully oppose or object to. It may be 
added that no State corporation more suitable than 
the defendant could be empowered to build the bridge 
in question in this case, since one-half of the bridge is 
in the State of New York, and the railroad of the de- 
fendant is to connect with it on the New York side. 

In our judgment, if Congress itself has the power to 
construct a bridge across a navigable stream for the 
furtherance of commerce among the States, it may 
authorize the same to be done by agents, whether in- 
dividuals or a corporation created by itself, ora State 
corporation already existing and concerned in the en- 
terprise. The objection that Congress cannot confer 
powers on a State corporation is untenable. It has 
used their agency for carrying on its own purposes 
from an early period. It adopted as post-roads the 
turnpikes belonging to the various turnpike corpora- 
tions of the country, as far back as such corporations 
were known, and subjected them to burdens, and ac- 
corded to them privileges arising out of that relation. 
It continued the same system with regard to canals 
and railroads when these modes of transportation 
came into existence. Nearly half a century ago it 
constituted every railroad built, or to be built, in the 
United States a post-road. This of course involved 
duties, and conferred privileges and powers not con- 
tinued in their original charter. In 1866 Congress au- 
thorized every steam railroad company in the United 
States to carry passengers and goods on their way 
from one State to another, and to receive compensa- 
tion therefor,and to connect with roads of otherStates, 
so as to form continuous lines for the transporta- 
tion of the same to the place of destination. The 
powers thus conferred were independent of the powers 
conferred by the charter of any railroad company. 
Surely these acts of Congress cannot be condemned as 
unconstitutional exertions of power. 

In the present case the corporate capacity of the 
Staten Island Rapid Transit Railroad Company is ad- 
mitted by making it adefendant. It is not excluded 
from the State by any want of comity in the laws of 
the State. Its alleged want of power under those 
















374 


THE ALBANY LAW JOURNAL. 














laws to build the bridge in question doves not arise 
from any thing peculiar to it as a foreign corporation, 
but from the general prohibition of the State law of 
April 6, 1886, which is applicabie to all persons and 
corporations, and declares ‘that no bridge, viaduct 
or fixed structure shall be created by any person or 
corporation over or inany part of the navigable wa- 
ters separating this State from other States, where 
the tide ebbs and flows, without express permission of 
the Legislature of this State, given by statutes for 
that purpose.” 

This prohibition, in its broadest sense, inhibits the 
erection of such a bridge as is described therein by 
Congress itself, or (which is the same thing) by any 
person or corporation acting under the authority of 
Congress, and of course is to that extent void if Con- 
gress has power to erect such a bridge. But if it is 
not to be taken in this broad sense, but as subject to 
the condition in law of being inoperativeas against the 
paramount power of Congress,then the authority of the 
defendant is unaffected by it, inasmuch as the defend- 
ant has express power from Congress to build the 
bridge. So that we are brought back to the question 
of the power of Congress to build the bridge, and 
whether that power is independent of the consent and 
concurrence of the State government. And in our 
judgment this question must be answered in the af- 
firmative. 

The power to regulate commerce among the several 
States is given by the Constitution inthe most gen- 
eral and absolute terms. The “‘ power to regulate,” as 
applied to a government, has a most extensive appli- 
cation. With regard to commerce, it has been ex- 
pressly held that it is not confined to commercial 
transactions, but extends to seamen, ships, naviga- 
tion and the appliances and facilities of commerce. 
And it must extend to these, or it cannot embrace 
the whole subject. Under this power the navigation 
of rivers and harbors has been opened and improved, 
and we have no doubt that canals and water-ways 
may be opened to connect navigable bays, harbors and 
rivers with each other, or with the interior of the 
country. Nor have we any doubt, that under the 
same power, the means of commercial communication 
by land as well as by water may be opened up by Con- 
gress between different States whenever it shall 
see fit to do so, either on failure of the States to pro- 
vide such communication, or whenever in the opinion 
of Congress increased facilities of communication 
ought to exist. Hitherto, it is true, the means of 
commercial communication have been supplied, either 
by nature in the navigable waters of the country, or 
by the States in the construction of roads, canals and 
railroads, so that the functions of Congress have not 
been largely called into exercise under this branch of 
its jurisdiction and power, except in the improvement 


of rivers and harbors, and the licensing of bridges’ 


across navigable streams. But this is no proof that 
its power does not extend to the whole subject in all 
its possible requirements. Indeed it has been put forth 
in several notable instances which stand as strong argu- 
ments of practical construction given to the Constitu- 
tion by the legislative department of the government. 
The Cumberland or National Road is one instance of 
agrand thoroughfare projected by Congress, extend- 
ing from the Potomac to the Mississippi. After being 
nearly completed it was surrendered to the several 
States within which it was situate. The system of Pa- 
cific railroads presents several instances of railroads 
constructed through or into different States, as Iowa, 
Kansas and California. The main stem of the Union 
Pacific commences at Council Bluffs, in Iowa, and 
crosses the Missouri by a bridge at that place erected 
under the authority of Congress alone. In 18624 bridge 
was authorized byCongress to be constructed across the 








Ohio river at Steubenville, between the States of Vir. 


ginia and Ohio, to be completed, maintained and 9 
erated by the railroad company authorized to built it, 
and by another company named, “any thing in any 
law or laws of the above-named States to the contrary 
notwithstanding.” 12 St. 569. 

Still it is contended that although Congress may 
have power to construct roads and other means of 
communication between the States, yet this can only 
be done with the concurrence and consent of the 
States in which the structures are made. If this is so, 
then the power of regulation in Congress is not su. 
preme; it depends on the will of the States. Wedo 
not concur in this view. We think that the power of 
Congress is supreme over the whole subject, unim- 
peded and unembarrassed by State lines or State laws; 
that in this matter the country is one, and the work 
to be accomplished is national; and that State in- 
terests, State jealousies and State prejudices do not 
require to be consulted. In matters of foreign and in- 
ter-State commerce there are no States. 

It is very true that in some cases of bridges author- 
ized to be erected and other things authorized to be 
done, Congress may have required that the consent 
of the State should be first obtained. But the power 
ot the United States cannot depend on the consent of 
the States; it is only to be found in the Constitution. 
The consent of a State may sometimes facilitate the ex- 
ecution of a power, as the consent to the use of the 
prisons, court-houses, and other public buildings of the 
State; but it can never confer power. Particular States 
have sometimes consented to the employment of their 
courts and judicial machinery by the officers of the 
United States for condemning land for public pur- 
poses. But if the United States had no power to take 
land by condemnation, such consent could not give it. 
So where, in any case, Congress may have authorized 
the construction of arailroad or a bridge upon the 
condition of obtaining the consent of the State, it is 
clear that such consent was not required for the pur- 
pose of supplementing the power of Congress to au- 
thorize the structure to be made, but rather for the 
purpose of manifesting a disposition of comity and 
good-will toward the State. For if Congress had not 
the power to authorize the structure, consent could 
not give it. All those cases therefore in which Con- 
gress has given such authority, whether with or with- 
out the consent of the State, are precedents for affirm- 
ing the power of Congress. They are all instances of 
practical construction of the Constitution in favor 
of it. 

‘The most strenuous objection however to the exer- 
cise of the power in this case, and in the manner pro- 
posed, is based on the fact that the piers of the bridge 
are to rest and the bridge is to stand on land which 
belongs to the State, and that no compensation is pro- 
posed to be made for the taking thereof. It is con- 
tended, that if the land of the State can be taken at 
all (which is denied) it can, at most, only be taken, 
like other private property, after just compensation 
has been made. 

First. It is denied that the land of the State can be 
taken at all without voluntary cession or consent of 
the State Legislature. If this is so, we are brought 
back to the dilemma of requiring the consent of the 
State inalmost every case of an inter-State line of 
communication by railroad, for hardly a case can arise 
in which some property belonging to a State will not 
be crossed. It will always be so at the passage of a 
navigable stream. This shows that the position can 
not be sound, forit brings us to a reductio ad abswr- 
dum. It interposes an effectual barrier to the execu- 
tion of a constitutional power vested in Congress. It 
overlooks the fundamental principle that the Consti- 
tution, aud all laws made in pursuance thereof, are 
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the supreme law of the land; for if the consent of a 
State is necessary, such State may always, in pursuit 
of its own interests, refuse its consent, and thus 
thwart the plain objects and purposes of the Consti- 
tution. One argument for the position is that no part 
of the territory of one sovereign can be acquired by 
another except by conquest or cession; and therefore 
ina case like the present, where conquest is out of the 
question, it can only be acquired by cession; and this 
conclusion is supposed to be affirmed and provided for 
in our Federal system by the seventeenth paragraph 
of section 8, article 1, Const., which gives to Congress 
power to exercise exclusive legislation ‘‘over all 
places purchased by the consent of the Legislature of 
the State in which the same shall be, for the erec- 
tion of forts, magazines, arsenals, dock-yards, and 
other needful buildings.”’ It is argued that this is 
the only constitutional method by which the United 
States government can obtain the possession and use 
of lands within a State, especially of lands belonging 
to the State. 

The argument however is directed to the acquisition 
of territory, with exclusive jurisdiction over the same, 
and is entirely sound in that regard. But it does not 
touch the question as to the power of the United 
States to aquire the mere use of Jand without ex- 
clusive jurisdiction therein. Nearly all the powers of 
government are exercised over territory in which the 
United States and the several States have concurrent 
jurisdiction. It is only in exceptional cases that the 
United States desires to have exclusive jurisdiction, 
and a consequent cession of territory. It is very true 
that the consent of the State Legislature is required 
in order to give the United States this exclusive jur- 
isdiction. But thatis all. It is not required when 
exclusive jurisdiction is not sought. On the contrary, 
the government, if it sees fit, may condemn land for 
its purposes without the consent of the State. Thus 
it was decided by the Supreme Courtin the case of 
Kohl v. U. S., 91 U. S. 367, that the government of the 
United States may exercise the right of eminent do- 
main within a State, for the purpose of condemning 
land for the use of a post-office building, and may for 
this purpose resort to its own courts. In such a case, 
there cannot be a doubt that the post-office building 
could be erected and used by the government without 
asking the consent of the State Legislature. Such 
consent would indeed be necessary to vest in the 
United States exclusive jurisdiction over the post- 
office building and grounds; but it would not be nec- 
essary to enable the government to use the property 
for the purposes for which it was acquired. And so 
of any other property wanted for a public purpose; 
the consent of the Legislature is not necessary to its 
acquisition or to its use; but only to the exclusion of 
State jurisdiction over the place. That jurisdiction, 
if allowed to remain, will extend to the punishment 
of crimes committed against State laws therein, and 
to the service of State process, but of course cannot 
interfere with the execution of the United States laws 
nor with the performance, by United States officers 
and agents, of the duties devolved upon them. 

In short, cession by a State is only necessary to ex- 
tinguish its jurisdiction, in whole or in part, and is 
not necessary to the use of land by the United States 
for public purposes—subject, like all lands within the 
limits of the Union, tothe concurrent jurisdiction of 
both governments, that of the United States being su- 
preme. The laws of the latter are supreme every- 
where, in the States as well as in the Territories of the 
United States; but have exclusive force, within the 
States, only in such places as have been ceded by 
them. 

The argument based upon the doctrine that the 





States have the eminent domain or highest dominion 
in the lands comprised within their limits, amd that 
the United States have no dominion in such lands 
cannot avail to frustrate the supremacy given by the 
Constitution to the government of the United States 
in all matters within the scope of its sovereignty. 
This is not a matter of words, but of things. If it is 
necessary that the United States government should 
have an eminent domain still higher than that of the 
State, in order that it may fully carry out the objects 
and purposes of the Constitution, then it has it. 


‘Whatever may be the necessities or conditions of the- 


oretical law as to eminent domain or any thing else, it 
must be received asa postulate of the Constitution 
that the government of the United States is invested 
with full and complete power to execute and carry 
out its purposes. And as one of these purposes is the 
regulation of commerce among the several States, and 
as that involves the needs and ways of intercommuni- 
cation, it follows that Congress may provide for these 
necessities whether the States co-operate und concur 
therein or not. 

But secondly, it is contended that if the United 
States can constitutionally take the land of the State, 
as well as of the citizen, for public purposes, without 
consent, it can only do so in the same manner, and 
subject to the same conditions, namely, that of mak- 
ing just compensation. It is urged that the lan- 
guage of the fifth amendment of the Constitution ig 
applicable to the case, and is imperative. This lan- 
guage is “nor shall private property be taken for pub- 
lic use without just compensation.” It is insisted 
that the property of the State in lands under its navi- 
gable waters is private property, and comes strictly 
within the constitutional provision. It is significantly 
asked, can the United States take the State House at 
Trenton, and the surrvunding grounds belonging to 
the State, and appropriate them to the purposes of a 
railroad depot, or to any other use of the general 
government, without compensation? We do not ap- 
prehend that the decision of the present case involves 
or requires a serious answer to this question. The 
cases are clearly not parallel. The character of the 
title or ownership by which the State holds the State 
House is quite different from that by which it holds 
the land under the navigable waters in and around its 
territory. 

The information rightly states, that prior to the 
Revolution, the shore and lands under water of the 
navigable streams and waters of the province of New 
Jersey belonging to the king of Great Britain as part 
of the jura regalia of the crown, and devolved to the 
State by right of conquest. The information does not 
state however what is equally true, that after the con- 
quest the said lands were held by the State, as they 
were by the king, in trust for the public uses of navi- 
gation and fishery, and the erection thereon of 
wharves, piers, light-houses, beacons and other facili- 
ties of navigation and commerce. Being subject to 
this trust, they were publici juris; in other words, 
they were held for the use of the people at large. It is 
true that to utilize the fisheries, especially those of 
shell fish, it was necessary to parcel them out to par- 
ticular operators, and employ the rent or considera- 
tion for the benefit of the whole people; but this did 
not alter the character of the title. The land remained 
subject to all other public uses as before, especially to 
those of navigation and commerce, which are always 
paramount to those of public fisheries. It is also true 
that portions of the submerged shoals and flats, which 
really interfered with navigation, and could better 
subserve the purposes of commerce by being filled up 
and reclaimed, were disposed of to individuals for 
that purpose. But neither did these dispositions of 
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useless parts affect the character of the title to the re- 
mainder. 

Such being the character of the State’s ownership of 
the land under water—an ownership held, not for the 
purpose of emolument, but for public use, especially 
the public use of navigation and commerce—the ques- 
tion arises whether it is a kind of property susceptible 
of pecuniary compensation within the meaning of the 
Constitution. The fifth amendment provides only 
that private property shall not be taken without com- 
pensation, making no reference to public property. 
But if the phrase may have an application broad 
enough to include all property and ownership, the 
question would still arise whether the appropriation 
of a few square feet of the river bottom to the founda- 
tion of a bridge which is to be used for the transpor- 
tation of an extensive commerce in aid and relief of 
that afforded by the water-way, is at all a diversion 
of the property from its original public use. It is not 
so considered when sea-walls, piers, wing-dams and 
other structures are erected for the purpose of aiding 
commerce by preserving and improving the naviga- 
tion. Why should it be deemed such when (without 
injury to the navigation) erections are made for the 
purpose of aiding and enlarging commerce beyond 
the capacity of the navigable stream itself, and of all 
the navigable watersof the country? It is commerce, 
and not navigation, which is the great object of con- 
stitutional care. 

The power to regulate commerce is the basis of the 
power to regulate navigation, and vavigable waters 
and streams, and these are so completely subject to 
the control of Congress, as subsidiary to commerce, 
that it has become usual to call the entire navigable 
waters of the country the navigable waters of the 
United States. It matters little whether the United 
States had or has not the theoretical ownership and 
dominion in the waters or the land under them; it 
has, what is more, the regulation and control of them 
for the purposes of commerce. So wide and entensive 
is the operation of this power that no State can place 
any obstruction in or upon any navigable waters 
against the will of Congress, and Congress may sum- 
marily remove such obstructions at its pleasure. And 
all this power is derived from the power ‘‘ to regulate 
commerce.”* Is this power stayed when it comes to 
the question of erecting a bridge for the purposes of 
commerce across a navigable stream? We think not. 
We think that the power to regulate commerce be- 
tween the States extends, not only to the control of 
the navigable waters of the country, and the lands 
urder them, for the purposes of navigation, but for 
the purpose of erecting piers, bridges and all other in- 
strumentalities of commerce, which in the judgment 
of Congress may be necessary or expedient. 

Entertaining these views with regard to the power 
of Congress over the whole subject of the regulation 
of commerce among the several States, including that 
of the navigable waters of the country, and the lands 
under the same, as subsidiary to that end, we have no 
hesitation in declaring our opinion to be that the 
authority given by the act of June 16, 1886, to build 
the bridge in question, and for that purpose to erect 
the necessary piers of such bridge upon the lands un- 
der water of Arthur Kill, is valid and constitutional, 
and does not injuriously affect any property or other 
rights of the State of New Jersey. This conclusion 
resolves also the other questions remaining unan- 
swered, with regard to the true construction of the 
act, and the capacity of the defendant, the Staten 
Island Rapid Transit Railroad Company, to perform 
the acts uecessary to execute the authority given by 
Congress. 

The information is dismissed with costs, and the in- 
junction heretofore granted is dissolved. 





NEW YORK COURT OF APPEALS ABSTRACT, 

CERTIORARI—RETURN—PRESUMPTION — MUNICIPAL 
CORPORA TIONS—OFFICERS—REMOVAL.—(1) Under Code 
Civil Proc. N. Y., § 2138, when the return to a writ of 
certiorari is silent in respect to the averments of the 
petition, those averments must be taken to be true, 
(2) The petition for a writ of certiorari alleged that 
the relator was ‘‘amember of the department of fire 
and buildings of the city of Brooklyn, and that he 
held the position of kerosene iuspector.’’ Held, that 
the Brooklyn Charter Act (Laws N. Y., 1873, ch. 863, 
tit. 13, § 14), regulating the removal of ‘‘a member of 
the department,’’ and requiring a hearing and convic- 
tion, applies. (3) An allegation that relator was “a 
member of the department of fire and buildings of the 
city of Brooklyn, and held the position of kerosene 
inspector,” is not inconsistent with the charter of 
that city, which authorizes that department to con- 
trol and regulate the storage of inflammable oils, and 
to appoint officers and inspectors, who should at ail 
times be under the control of the commissioners. Oct, 
4, 1887. People, ex rel. McLaughlin, v. Commissioners, 
ete., of Brooklyn. Opinion per Curiam. 

CRIMINAL LAW — FORGERY—EVIDENCE—CROSS-EX- 
AMINATION—APPEAL—OBJECTION WAIVED.—(1) In a 
prosecution for forgery in the second degree, the de 
feundant having signed the names of fictitious persons 
as the maker and indorser of a promissory note, evi- 
dence of acts done by the prosecuting witness in the 
course of his inquiries for such persons,and the results 
of his inspection of the assessment rolls of the towns in 
which they were alleged to have lived, was heid ad- 
missible. (2) Monetary transactions between the de- 
fendant and the prosecuting witness were examined 
iuto by the district attorney. Held, that in view of 
the fact that the defendant’s counsel had cross-exam- 
ined as to the same transactions, the examination was 
properly permitted. (3) One or two isolated state- 
ments asto what was said by third parties to the 
prosecuting witness, in the course of his inquiries, 
were made by him in the course of his evidence, but 
were not asked for by the district attorney, were not 
responsive to his questions, and were ruled by the 
trial judge to be improper. Held, that their appear- 
ance upon the record was no ground fora reversal, in 
the absence of a motion by defendant's counsel upon 
the trial, to have them stricken out. Oct. 4, 1887. 
People v. Jones. Opinion by Peckham, J. 


CRIMINAL PRACTICE—APPEAL--PRESU MPTIONS—COR- 
RECTION OF JUDGMENT--NEW TRIAL.-~-(1)The defendant 
was indicted in the Court of Oyerand Terminer for 
obtaining money under false pretenses, and was tried 
and convicted in the Court of Sessions. No objec- 
tion was made in the Court of Sessions to the juris- 
diction of that court, and the indictment was treated 
as properly there. The record contained no order re- 
mitting the indictment from the court of Oyer and 
Terminer to the Court of Sessions for trial. Held, 
that on appeal it will be presumed that the proper or- 
der was made, and that the court had jurisdiction 
over the person of defendant. The present case pre- 
sents simply the question of presumption as applied 
to the judgment under review; the record being si- 
lent, neither affirming nor denying the existence of 
the jurisdictional fact in controversy. There is a well- 
settled distinction between limitation of jurisdiction 
and inferiority of jurisdiction. Every court is subject 
to some limitation of jurisdiction, territorial or otber- 
wise. No court canact without the boundaries of the 
jurisdiction by which it is created. Courts of equity 
and common-law courts, when separately constituted, 
are confined each to its appropriate sphere. The Cir- 
cuit and District Courts of the United States exercise 
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a limited jurisdiction, and are subject to have their 
judgments reviewed by another tribunal, but they are 
not inferior courts within the rule in Saunders, and 
jurisdiction of their proceedings and judgments is 
presumed, at least when assailed collaterally. Ruck- 
man v. Cowell, 1 N. Y. 505; Bank v. Judson, 8 id. 254. 
Courts of Sessions in counties are not inferior courts 
in atechnical sense. Their origin dates back in the 
colonial period. Courts of Sessions were established 
in each county in the province of New York by the 
“Act to settle courts of justice,’’ passed in 1683, with 
general criminal and civil jurisdiction (See Rev. Laws 
1813, App.), and they have been continued from that 
date to this as criminal courts in each of the counties 
of the State. Their jurisdiction (under the name of 
general sessions of the peace), as defined by the Re- 
vised Statutes (2 Rev. St. 208, § 5), extended to make 
inquiry by a grand jury of all crimes committed or 
triable in the county, and to the trial and punishment 
of all crimes not punishable by death or by imprison- 
ment in the State prison for life. The Code of Crimi- 
nal procedure has removed one of the restrictions in 
the Revised Statutes, so that allcrimes are now tri- 
able in Courts of Sessions, except crimes punishable 
with death, and has in other respects extended and 
enlarged their powers. Section 39. During the whole 
history of the State, Courts of Sessions have exercised 
a very extensive jurisdiction in criminal cases, and we 
can perceive no reason why their judgments are not 
entitled to every presumption attached to courts of 
enlarged and general jurisdiction. The court is pre- 
sided over, as a rule, by a judge learned in the law. It 
acts through a grand and petit jury, and proceeds ac- 
cording to the course of the common law. It determines 
all questions of personal liberty affected by crime, and 
is only precluded from trying indictments for crimes 
punishable with death. The accused has the benefit 
of counsel, the decisions of the court are subject to 
review, and all the safeguards designed for the pro- 
tection of persons accused of crime attend its pro- 
ceedings. Wethink it would be difficult to assign 
any valid reason why the same presumption of regu- 
larity and jurisdiction should not be indulged to up- 
hold the judgment of a Court of Sessions, as is in- 
dulged in respect to judgments of the Oyer and 
Terminer; or why, if the present appeal was from a 
conviction at the Oyer and Terminer on an indict- 
ment found at the Sessions, a presumption that the 
indictment had been duly remitted should be in- 
dulged in the one case and not in the other. Foot v. 
Stevens, 17 Wend. 483; Hart v. Seixas, 21 id. 40; 
Frees v. Ford, 6 N. Y. 176. (2) Counsel for defendant 
raise the further objection that defendan4 was not ar- 
raigned, and did not plead to the indictment. We are 
of opinion that the record in this case does sufficiently 
show an arraignment and plea. The record states that 
on May 13, 1885, the ‘‘ defendant, on arraignment, 
pleaded not guilty.’’ The record then states: ‘* Sub- 
sequently, and after arraignment as aforesaid, the de- 
fendant, by leave of the court, withdrew his plea, and 
moved the court to dismiss the indictment under sub- 
division 2, section 313, Code Crim. Proc.’’ Then fol- 
low the affidavits on which the motion to dismiss was 
made, and the decision of the court denying the mo- 
tion. The record then contains a statement of the 
proceedings and evidence on the trial, and the finding 
by the jury of a verdict of guilty. It does not appear 
that there was a formal renewal of the plea of not 
guilty. But the parties proceeded as upon the trial 
of that issue. The defendant was present with his 
counsel, and cross-examined the witnesses for the 
plaintiff, and introduced witnesses in his defense. 
The plea was withdrawn for the special purpose of the 
motion to dismiss, and when the motion was denied 
the trial proceeded. It is a just inference that all pur- 





ties regarded the plea as having been withdrawn for 
the purpose of the motion only, and proceeded to the 
trial on the understanding that it was reinstated 
when the motion was denied. The Code declares 
that ‘‘ no indictment is insufficient, nor can the trial, 
judgment or other proceedings thereon be affected by 
reason of any imperfection in matter of form which 
does not tend to the prejudice of the substantial 
rights of the defendant upon the merits.’’ Code 
Crim. Proc., § 285. It would be sacrificing substance 
to form not to give eflect to the transaction according 
to the plain understanding of the court and the par- 
ties. (3) In entering judgment in a oriminal case the 
clerk omitted to state the oftense of which defendant 
was convicted, as required by Code Crim. Proc. N.Y., 
§ 45, but the record filed in the appellate court dis- 
closed it. Held, that this was an entering of an erro- 
neous judgment on a lawful verdict, within the mean- 
ing of Code Crim. Proc. N. Y., § 545, and the appel- 
late court had the power to correct the judgment to 
conform to the verdict. (4) The power of a trial 
court to grant a new trial in a criminal case given by 
Code Crim. Proc. N. Y., § 463, is qualified by section 
466, which requires the applicatien to be made before 
judgment, exceptin cases of sentence of death. Oct. 
4, 1887. People v. Bradner. Opinion by Andrews, J° 


Lis PENDENS—WHEN A BAR—ELECTION—ARREST— 
DISCHARGE—SATISFACTION OF CAUSE OF ACTION.—(1) 
The plaintiff corporation in March, 1882, brought as- 
sumpsit upon two notes intrusted to defendant, and 
obtained judgment; but discovering, about May, 1882, 
facts sufficient to ground an action ex delicto for the 
conversion of the second note, vacated its judgment, 
but did not obtain an order of discontinuance. The 
second action was commenced in October, 1882, tried 
in May, 1883, and resulted in judgment for de- 
fendant upon his plea of the pendency of the 
prior suit for the same cause of action. Eight days 
before the trial of that action, and after notice of 
trial therein, plaintiff amended the complaint in the 
first action by limiting the claim to the first note. 
Held, that its election came too late, and that judg- 
ment was properly entered for defendant. (2) De- 
fendant was imprisoned under order of arrest in the 
first action, and remained imprisoned until after the 
commencement of the second. The order vacating 
the judgment was only obtained upon the stipulation 
by plaintiff ‘‘ that defendant should be permitted to 
make application to the court for his discharge at the 
time when he would have been entitled to make such 
application if said judgment had not been vacated, 
and if an execution against his body had been duly 
issued thereon.’ Held, that this condition did not 
convert the order of arrest into a body execution, so 
as, upon defendant’s discharge under it, to satisfy 
and discharge the cause of action. Oct. 4, 1887. 
Bowker Fertilizer Co. v. Cox. Opinion by Finch, J. 

RECEIVER—LEASE OF PROPERTY—MODIFICATION OF 
ORDER.—(1) An order for the leasing of real property, 
the subject of a receivership, for a term certain, which 
may extend beyond the term of the litigation, pend- 
ing which the receiver was appointed, may be granted 
upon his ex parte application, without notice to the 
parties to the action. It is well settled that a receiver 
cannot ex mero motu let the premises which he holds 
as receiver. ‘‘He cannot,” said Lord Thurlow, “set 
and let, or make expenditures upon, the estate, with- 
out an application to the court; ’’ and a lease granted 
by a receiver without the order of the court was held 
in Dunford v.Lane, cited in 2 Madd.Ch. Pr. 244, to be 
invalid. Formerly, under the English practice, a re- 
ceiver was not ordinarily permitted to originate steps 
or proceedings on his own motion. The parties were 
left to make such application inthe case as might be 
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deemed necessary, although the rule was not absolute 
and applications were allowed to be made by the re- 
ceiver under special circumstances. Ireland v. Eade, 
7 Beav. 55; Parker v. Dunn, 8 id. 497; Wrixon v. Vize, 
5 Ir. Eq. 276. In this country a broader view is 
taken, and it is common practice for receivers, on 
their own motion, to apply to the court for directions 
as to the execution of their duties. High Rece., §$181, 
188, and cases cited. Orders appointing receivers us- 
ually contain a clause giving to the receiver liberty to 
apply to the court for instructions; and where real 
property is the subject of the receivership, the order 
not infrequently confers the power to lease. We ap- 
prehend however that itis mot necessary under our 
practice that the order appointing a receiver should 
contain these provisions, iu order to justify the re- 
ceiver in applying for instructions, or the court in 
granting an application therefor, or in authorizing the 
receiver to lease the property. It is said that the court 
has no power to authorize a receiver pendente lite, to 
lease fora term certain, so as to make the lease valid 
beyond the period of the litigation. There can be no 
doubt, having in view the object of such receivership, 
which is to take the care and custody of the property, 
aad administer it during the litigation, and to hold it 
to auswer the final judgment in the action, that a 
lease beyond the customary term, according to the 
nature of the demised property, which might extend 
beyond the termination of the litigation, would be an 
unjustifiable exercise of judicial discretion. But to 
deny the power of the court to authorize a lease fora 
term certain in any case, or to hold that every lease 
so authorized is terminable ipso facto on the termina- 
tion of the litigation, would, as we said in Shreve vy. 
Hankinson, 34 N. J. Eq. 413, often prevent any leasing 
of the property atall. It is customary to lease farms 
for not less than a year, and the better class of dwell- 
ings, especially where the tenant is to furnish, are us- 
ually let for aterm certain. When such property is 
in the hands of a receiver pendente lite, aud the ter- 
mination of the suit is uncertain, it would often re- 
sult in great loss and injustice if the court had no 
power to authorize a lease for the customary term, 
except upon the consent of all the parties interested. 
The receiver is the officer of the court. In virtue of 
its general jurisdiction, the court, in a proper case, as- 
sumes for the time being the care and custody of the 
property. The receiver represents all interests, and 
under the direction of the court, manages the prop- 
erty for the benefit of all concerned. The power of 
the court to authorize leases by a receiver for a term 
certain was recognized by rule 192 of the formor Court 
of Chancery, in cases of receivers in creditors’ suits, 
and is also recognized by the preseut rule of the Su- 
preme Court (93), which permits a receiver to make 
leases from time to time, as may be necessary, for 
terms not exceeding one year. In Daniel’s Chancery 
Practice (4th Am. ed.), 749 it is said that ** inan ordi- 
nary case a receiver may in his discretion let for a 
year or Jess, or for any term not exceeding three 
years, without applying for the sanction of the 
judge.’ The power in England seems now to be regu- 
lated by general orders, and the language quoted is to 
be interpreted in view of this fact. The court, in 
making the order of October 19, 1885, did not, we 
think, transcend its power in authorizing the receiver 
to lease for the term of three years, provided it could 
grant the order ex parte, without notice to the parties 
to the action. It appears without contradiction that 
three years was generally the shortest term for which 
unfurnished houses of the description of those in 
question could be advantagously reuted in the city of 
New York. This was the term for which they were 
first rented, under the order appointing the receiver. 
The duration of the litigation was uncertain when 


the order of October 19, 1885, was made. 








he fact 
that it wasterminated within the first year of the 
term does not affect the validity of the leases, pro- 
vided the court had jurisdiction to make the order 
under which they were executed. But it is insisted, 
that assuming that the court had power, on notice to 
the parties interested, to make an order authorizing 
the receiver to lease the property for a term certain, it 
had no power, without notice to them, or giving them 
an opportunity to be heard, to bind the property by 
leases extending beyond the termination of the litiga- 
tion. Weare of opinion that the absence of notice to 
the parties of the application by the receiver was nota 
jurisdictional defect rendering the order made thereon 
void. The question in this aspect is one of power, 
and not of propriety. Wecannot doubt that if the 
attention of the judge had been called to the subject, 
he would not have made so important an order with- 
out notice to the parties to the litigation. The Eng- 
lish courts, as we have seen, are very reluctant to en- 
tertain applications made by a receiver in an action, 
without the presence or intervention of the parties, 
and a wise discretion dictates the reasonableness of 
requiring areceiver who seeks the direction of the 
court ia important matters affecting the administra- 
tion of his trust, to give notice to the parties benefi- 
cially interested in the property. But we cannot say 
that this is an essential condition to the exercise by 
the court of its jurisdiction. Under the English prac- 
tice, prior to the enactment of the general rules, an 
application for liberty to lease property in the hands 
of a receiver was made by a party, and not by the re- 
ceiver, “and was obtained as of course” (2 Dan. Ch. 
1989; High Rec., § 194), without notice to the other 
party. In Neale v. Bealing, 3 Swaust. 304, note, a mo- 
tion of course was made for sequestrators to set and 
let the estate. It was denied, the lord chancellor say- 
ing: “I cannot allow this without notice to the other 
side, for though it is a motion of course to obtain lib- 
erty for a receiver to set and let, and now most orders 
are drawn up with such express power in them, yet 
the reason of both of them is that he is appointed by 
the court for the management of the estate; but se- 
questrators have but precarious or temporary power 
to levy adebt, and the sequestration may be taken 
away to-morrow, or as soon as the demand is satis- 
fied.” The court, in directing a lease, acts through its 
receiver, aud for the common interest of all con- 
cerned, aud we think, that however proper it may be 
to require notice, there is no inflexible rule of law that 
it cannot act without notice, or that leases executed 
under its authority without notice are void. (2) An 
order empowering a receiver to grant a lease fora 
term certain, which may extend beyond the termina- 
tion of the litigation pending which he was appointed, 
may be subsequently modified or vacated by the court 
so as to affect the rights of lessees who took their 
leases in reliance thereon; but where such lessees are 
damaged by the modification or vacation, the court is 
authorized to award them indemnity as a condition of 
granting the notice. The next question relates to the 
power of the court to modify or vacate the order so as 
to affect the rights of lessees who took their leases in 
reliance thereon. The general power of a court to 
modify or vacate its judgments or orders for fraud or 
irregularity, or where it has acted inadvertently or 
imprudently, 18 well settled. Itis true the law pro- 
tects the title of a third person, being a bona fide pur- 
chaser on a sale on an execution under a judgment 
voidable, but not void, although the judgment is sub- 
sequently reversed for error. Manning's case, 4 Coke, 
329; Woodcock v. Bennett, 1 Cow. 711. This principle 
does not, we think, preclude the court from modify- 
ing or vacating a summary, order wade improvidently 
in the course of an action, although the rights of third 
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persons may be affected thereby. See Hale v. Clau- 
sou, 60 N. Y. 339, and cases cited. The court had 
therefore power to set aside or modify the order of 
October 19, 1885. But the leases were not void. The 
lessees acted bona fide in reliance upon the order of 
the court, and will be damaged. as the affidavits tend 
to show, if the leases are annulled. The parties who 
call upon the court to vacate or modify the order of 
October 19, 1885, waited until the final judgment of 
the Court of Appeals before moving. They deny that 
they knew of the order until after the final decision in 
the case. But they knew that the houses were in the 
occupation of tenants after May 1, 1886, and must have 
known that it was under some arrangement with the 
receiver. We think the court was authorized to 
award indemnity out of the fund arising on the sale 
under the judgment in petition, for any damages to 
the lessees, as a condition of granting the motion, and 
that nothing else would satisfy the claims of justice. 
Oct. 4, 1887. Weeks v. Cornwell. Opinion by An- 


drews, J. 
_————_____——_ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CRIMINAL LAW—LARCENY—FELONIOUS INTENT—IN- 
STRUCTION.—Defendant obtained goods under con- 
tract, and with the consent of the owner, but with 
the felonious intent to steal them. On the trial for 
larceny, the instruction of the court omitted the ele- 
ment of felonious intent, charging that if the jury be- 
lieved that defendant intended to convert the goods 
to his own use, and did so convert them, then he was 
guilty of larceny. There was no language used which 
was equivalent to felonious intent, or which conveyed 
the idea of stealing. Held, error. Larceny, under the 
present provisions of the Penal Code, so far at least as 
they are applicable to this case, is substantially the 
same as at common law. We have examined a great 
many adjudicated cases, both English and American, 
where the question was, what is asufficient *‘ taking” 
withinthe definition of the crime of larceny? At 
first it was no doubt the rule that the element of tres- 
pass was a necessary ingredient of the crime; and 
that when the possession of the thing charged to have 
been stolen had been originally obtained by the con- 
sent of the owner, there could be no larceny. It was 
soou held however that there might be larceuy where 
there had been in fact a delivery by the owner, but 
where there had been no change of property, nor of 
legal possession, and where there was a temporary 
custody given for a special purpose, or where the pos- 
session had been obtained fraudulently, with a felo- 
nious intent. 2 Russ. Crimes (8th Am. ed.), 21 et seq. 
The most difficult phases of the question arise wherea 
defendant charged with larceny has by false and 
fraudulent pretenses obtained possession of the prop- 
erty under the guise of a purchase and sale. It is 
clear that in such a case, where there has been a 
change both of the legal possession and the entire 
property of the owner in the thing delivered, there can 
be no larceny; otherwise there has been a change of 
possession, but no change of property. Some doubt 
has been entertained however ou the question whether 
or not there could be larceny where there had been a 
change of possession without a change of the general 
title, but accompanied by the creation of some sort of 
trust or special right in the fraudulent buyer; but 
with respect to that question the law is undoubtedly 
settled to be that if there was a felonious intent to 
steal at the time possession of the goods was obtained, 
then there wasa sufficient ‘‘ taking’ to constitute lar- 
ceny. As early as the time when East's Pleas of the 
Crown was written, the learned author of that treatise 


after an exhaustive review of the cases decided down 
to that date, declared the rule to be as follows: 
* First, that where, notwithstanding a delivery by 
the owner in fact, the legal possession remains exclu- 
sively in him, larceny may be committed exactly the 
same as if no delivery had been made; secondly, that 
where by the delivery a special property, and conse- 
queutly a legal possession, apart from any felonious 
intent, would be transferred, if it had found that such 
delivery were fraudulently procured with a felonious 
intent to convert the property so acquired, then also 
the taking amounts to larceny.’’ 2 East P. C. 682. 
The rule thus stated was clearly the law established 
by the adjudicated cases reported at that time; it has 
not been changed, but has been recognized by subse- 
quent cases down to the present time, and is to-day a 
part of the English and American common law. The 
principal case noticed by text-writers as indicat- 
ing a different rule is Wilson v. State, 1 Port. (Ala.) 
118; but an examination of that case will show that 
the syllabus, which does indicate a different rule, is 
not justified either by the facts of the case or the text 
of the opinion of the court. The rule as above stated, 
no doubt gives a somewhat dangerous power toa jury. 
As was said by the Supreme Court of Pennsylvania, 
the secret intention of the defendant, and the time 
when that intention was formed in his mind—whether 
before or after he obtained the property—are matters 
about which a jury, in many cases, can have no cer- 
tain knowledge; and their power, in times of excite- 
ment, might be arbitrarily exercised to satisfy their 
own prejudices or public expectation. Lewer v. Com., 
15 Serg. & R. 99. Onthe other hand, Judge Cowen 
regretted that the rule had not been applied to cases 
where the absolute title to the property passed. Ross 
v. People, 5 Hill, 294. At all events we must declare 
the law as we find it, and if change be desirable, the 
change must be made by the Legislature. The gen- 
eral] authorities on the question are too numerous to 
cite here. Most of them are referred to in the first 
pages of the second volume of Russell on Crimes (8th 
Am. ed.), and in East’s Pleas of the Crown, under 
the head of ‘‘ Larceny and Robbery.” A case precisely 
like the one at bar has not arisen in this State to our 
knowledge, but this court has recognized the rule as 
above stated in People v. Stone, 16 Cal. 3570; People v. 
Jersey, 18 id. 338; People v. Smith, 23 id. 280; and in 
other cases cited. Cal. Sup. Ct., Sept. 14, 1887. Peo- 
ple vy. Raschke. Opinion by McFarland, J. McKins- 
try and Thornton, JJ., dissenting. 


HoMESTEAD— LEASED LOT.—It was not contem- 
plated nor intended by the term ‘‘owned,’’ as em- 
ployed in the Constitution, that absolute ownership 
or an estate in fee should be essential toa valid ex- 
emption of real property from the pay ment of debts. 
There is no limitation to any particular estate, either 
as to donation, quantity or extent. It is the land on 
which the dwelling-place of the family is located, used 
and occupied as a home, which the Constitution and 
statutes protect, however inferior may be the title, or 
limited the estate or interest; not because there is an 
estate or interest in the land, but because it is the 
homestead, the dwelling-place, ana its appurtenances. 
Protection of the estate orinterest, of whatever dig- 
nity or inferiority, is incidental to the preservation 
of the homestead. The statute, adopting this con- 
struction of the Constitution, expressly declares: 
“Such homestead exemption shall be operative to the 
extent of the owner's interest therein, whetherit bea 
fee or less estate.’’ An absclute or qualified owner- 
ship--a fee-simple or equitable estate, or for life or for 
years—meets the requirements of the Constitution 
and statutes, and effectuates their policy and pur- 
poses. Whatever right or claim the debtor may have, 
which may be subjected to the payment of debts, or 
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is capable of alienation, falls within their operation, 
and the homestead exemption may be successfully 
claimed except as against the true owner or a superior 
title. The uses to which the landis devoted, and not 
the quality and quantity of the estate, impress the 
characteristics of a homestead. The lot leased by the 
compiainant was his homestead at the time he con- 
tracted to purchase the lot in controversy, and con- 
tinued such so long as he continued to lease, use and 
occupy it as the dwelling-house of himself and family. 
Watts v. Gordon, 65 Ala. 546; Thomp. Homest. & Ex., 
§176. It is insisted however that complainant could not 
impress the character of a homestead upon the lot in 
question until he abandoned the leased house and lot. 
It does not necessarily follow that complainant should 
actually have a dwelling on the lot purchased, in which 
his family resided, in order to include it in his home- 
stead, and as part thereof. The language of the Con- 
stitution and statutes, ‘‘any Jot in a city, town or vil- 
lage,’’ does not restrict the homestead to one lot or 
piece of land. Such would be a narrow and strict in- 
terpretation, not in harmony with the spirit or policy 
of the exemption laws, not with the settled rule that 
they shall be liberally construed to accomplish their 
benevolent objects. A lot, as lots may be surveyed 
and numbered, or otherwise designated, in the plan 
or map of the city, town or village, was not contem- 
plated. When the homestead is urban, the limitation 
relates to the value, and not to the numder or extent 
ofthe lots. Two or more adjoining lots may be occu- 
pied and used as {a homestead, and for this purpose 
constitute one lot or tract. Where a person owns a 
lot, on which is the dwelling-house of himself and 
family, he may acquire an abutting lot, and impress 
the character of the homestead by devoting it, in con- 
nection with the dwelling, and as appurtenant thereto, 
to the appropriate and requisite occupancy and uses, 
if the limitation as to value is not exceeded. Engle- 
brecht v. Shade, 47 Cal. 627; Walters v. People, 65 
Am. Dec. 730; Wassell v. Tunnah, 25 Ark. 101. We 
have therefore, as postulates, that the right to home- 
stead exemption does not depend on the nature of the 
title, or the degree or character of the estate, but will 
be determined by the occupancy and the uses; and 
that a homestead may consist of two or more adjoin- 
ing pieces of land, so connected, occupied and used as 
to constitute, in contemplation of law, one tract. The 
logical and obvious consequence is that it is essential 
that the several lots or pieces shall be held by the same 
title, or the same kind of title. The policy of the 
Constitution and statutes is not restricted to the mere 
preservation of homesteads already acquired, but ex- 
tends to encouraging their acquisition, in order to 
prevent and avoid the unmixed evil and misfortune 
of a homeless population; “and if we look beyond 
the essential characteristics of a homestead—actual 
occupancy as a home, a dwelling-place—and enter 
upon an inquiry as tothe tenure upon which the right 
of occupancy depends, we are sure to contravene this 
policy.”” Watts v. Gordon, supra. There are cases, 
and the present case seems to be one, where the head 
of a family, for want of means, is unable to purchase 
a lot, and at the same time construct thereon neces- 
sary buildings, but who has means sufficient to pro- 
cure the ground, and wait further preparation, until 
by energy, industry and economy he is capable to erect 
a dwelling and other houses. In such case we see no 
sufficient reason why, in the meantime, he may not 
lease adjoining premises having a dwelling-place, 
where he may reside, and by appropriate and requisite 
occupation and uses of the land purchased as appur- 
tenant thereto, impress the essential characteristics, 
and constitute it a part of his homestead, in thesame 
manner and to the same extent as if he had acquired 
both lots by purchase, so far as respects its alienation 





or subjection to the payment of debts. The preserva. 
tion of such part of the homestead, so created and 
constituted, is within the purview of the Constitution 
and statutes, and in furtherance of their purposes and 
policy. On the facts shown by the record, the lot in 
controversy was a part of the homestead of complain- 
ant when the mortgage was executed, which the Con- 
stitution and the statutes protect. Ala. Sup. Ct., 
July 27, 1887. Tyler v. Jewett. Opinion by Clop- 


ton, J. 
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NEW BOOKS AND NEW EDITIONS. 





HOCHHEIMER ON CUSTODY OF INFANTS. 

Mr. Lewis Hochheimer, of Baltimore, has written 
a monograph on this subject, covering about two hun- 
dred and fifty comely and spacious pages. The work 
apparently exhausts the law—citing the astonishing 
number of about five hundred and fifty cases—and 
states it clearly and intelligently. It discusses the rights 
of courts, parents, guardians, masters and institutions, 
and of persons to whom the custody has been com- 
mitted by parents, and explains the remedies and pro- 
cedure. No doubt it will be useful in this branch of 
the law as a convenient and comprehensive summary. 
Published by John Murphy & Co., Baltimore. 


FIERO ON SPECIAL PROCEEDINGS. 

The practice in Special Proceedings in the Courts of Record 
of the State of New York, under the Code of Civil Proce- 
dure and Statutes, with Forms. By J. Newton Fiero. 
Albany, Matthew Bender, 1887, pp. x, 745. 

The lapse of twenty years, the enactment of the new 
portion of the code in 1880, and general and radical 
changes in the law, amply justify a new work on this 
practical subject. Mr. Fiero has done his task well, 
itseems to us. These pages give evidence of great 
research and consideration. We regard this as one of 
the most important and useful! of modern books of 
practice, and as one without which it would be hardly 
safe to practice on the subject treated. 


———_>___—_ 


COURT OF APPEALS DECISIONS. 
HE following decisions were handed down Friday, 
Oct. 28, 1887: 

Judgment reversed, new trial granted, costs to abide 
event—Richard M. Hodge and another, appellant, v. 
Richard Sloan, respondent. Judgment affirmed 
with costs—Robert J. Gray, respondent, v. Francis T. 
Walton, appellant. —— Judgment of General Term 
affirmed with costs—Moses P. Hall and another, ap- 
pellants, v. Abram Miller, respondent.——Judgment 
affirmed with costs — Samuel B. Coykendall and 
another, respondents, v. William Voorhis and another, 





impleaded, etc., appellants.—— Judgment affirmed 
with costs—Alphonso J. Aldrich, respondent, v. Home 
Insurance Company, appellant.——.Judgment affirmed 


with costs—Horace B. Claflin and others, respondents, 
v. Wesley Millspaugh and others, appellants. ——Mo- 
tion for reargument denied without costs—J. Marcus 
Boorman v. Simon Baldwin and others.—Motion to 
amend granted as specified in the memorandum— 
Charles Ruht, executor, etc., v. Henry Y. Attrill and 
others.—Motion to amend granted as specified in 
the memorandum—Samuel Weeks and another v. 
Jacob Weeks Cornwell. 

Ordered: That this court take a recess from this to 
Monday, the 28th day of November, 1887, at ten 
o’clock A. M., at the capitol, in the city of Albany, 
then to proceed with the call of the present calendar. 

Tuesday, November 29, and December 13 will be 
motion days. 
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CURRENT TOPICS. 





HE last legal hope of the anarchists has been 
dispelled. The Supreme Court of the United 
States have denied their writ of error, just as every 
lawyer in the country, probably even their own, 
supposed they would and must. It is a satisfaction 
to know that if such miscreants are to be tried they 
cannot demand a jury of ignoramuses. There was 
not a decent pretense of a Federal question in the 
case, or of any constitutional question that may not 
be raised by adroit counsel in any case. All that is 
left to these murderers is an appeal to the favor 
and leniency of that society which they have out- 
rayed, defied and sought to destroy. To use their 
own words, ‘‘the law will throttle them ” because 
they did not succeed in ‘‘ throttling the law.” We 
advise them to make their peace with that God 
whom they do not believe in. Dire threats are 
made by their associates outside the prison. It is 
a good time to test, once for all, whether society or 
anarchy is the stronger in this country; whether 
the party of law and order, east and west, or the 
bomb party in the west and the bummer party in 
the east are the sovereign. 


We are indebted to Mr. George W. Van Siclen, 
secretary of the Holland Society of New York, for 
a copy of the sumptuous and interesting ‘‘ Year 
Book” of the society. This is probably designed 
as the amende honorable for sending us that bill of 
fare after the dinner was over. Really, we would 
rather have the book than the dinner. A beautiful 
volume, with its orange covers, superb typography 
and ample margins, and many portraits and illus- 
trations of articles of ‘‘ bigotry and virtue.” Every 
thing Dutch however is all virtue and no bigotry. 
Here we find speeches, and letters, and historical 
discourses, the music of two festive Dutch songs 
on orange paper, and several appetizing bills of 
fare — original copies, we infer. Among the por- 
traits, which are all excellent, are those of General 
Sharpe, Mr. A. T. Clearwater, Judge Augustus Van 
Wyck, Judge Van Vorst, the lamented Aaron J. 
Vanderpoel, Mr. William Waldorf Astor, Doctor 
Vander Veer of Albany, Mr. Tunis G. Bergen, and 
the genial secretary himself. There are also copies 
of some convulsing antique Dutch portraits, and 
charming views of the old Senate House and other 
old Kingston buildings. Also a copy of a painting 
by a member of the society, called ‘ Near The 
Hague,” with a fine wind-mill in it. So far as we 
can discover the book lacks but one Dutch charac- 
teristic —a weathercock. To supply this want we 
beg the owners of the book to cut out and paste in 
the following verses which we wrote for the Albany 

VoL. 836— No, 20, 








Evening Journal on the occasion of the remounting 
of the oldest weathercock in this country on a 
Dutch church in this city: 


Three hundred years of foul and fair, 
Of clear and cloudy sky, 

I’ve veered and rattled in the air 
And kept high company. 

I've many rivals in this town, 
On spires both low and tall, 

On whom I haughtily look down, 
I feel above them all. 

My nearest neighbor is a fish; 
He flounders in the air, 
I dare say, much against his wish— 
He’s foolish, perched up there. 
At St. Sebastian’s, down the street, 
An arrow points the wind; 

An emblem, innocently meet, 
Of a narrow creed and blind, 

A dumpy, gilded, common cock 
Reminds the Lenten faster 

At Peter’s church, in the next block, 
How he denied his master. 

Upon a mortgaged church hard by, 
The wind they fain would raise, 

Rotates an angel in the sky 
Whose trumpet sounds no praise. 

On country barns I see a sheep — 
The sense of this is plain: 

In order weather signs to keep 
They need a wether vane. 

On city barns I see a horse; 
I hear the Psalmist sing — 

(And that’s the reason why, of course) — 
“A horse is a vain thing.” 

On me the pigeon and the stork 
Are wont to find a rest, 

And in my quaint old iron work 
Build now and then a nest. 

Once in ten years a daring tar, 
Invoking first his saint, 

Fast clinging to my slender spar , 
Gives me a coat of paint; 

And artists come from far and near 
To copy my design, 

And many younger vanes appear 
With features like to mine. 

But I grow old and clogged with rust, 
My round becomes a toil; 

This creak is painful, and I must 
Soon take a dose of oil. 

To me the world looks small and dim, 
A very far-off land; 

I wonder how it seems to Him 
Who holds it in His hand! 


It seems that even barbers have some “rights 
that white men are bound to respect.” It has been 
judicially decided that they are not bound to be 
polite to their customers. In State v. Hall, Iowa 
Supreme Court, Oct. 11, 1887, the defendant was 
indicted under a statute providing for the full and 
equal enjoyment by all persons of the accommoda- 
tions and privileges of inns, conveyances, barber- 
shops, ete. The indictment alleged that Hall re- 
fused to shave Bennett, “and would give no rea- 
son therefor.”” The court held the indictment bad, 
observing: ‘‘There should have been an averment 
that there was no good reason, and it should have 
been averred that at the time and immediately af- 
ter the alleged refusal he proceeded to shave others. 
For aught that appears in the indictment there may 
have been good reasons for the refusal. The law 
cannot be construed so as to compel a barber to 
shave every one who presents himself for that pur- 
pose. The proposed customer may be drunk, dis- 


it SS 





ths 


aes 


Re we EP 


t 





382 THE ALBANY LAW JOURNAL. 








orderly, profane or filthy, or he may have some con- 
tagious disease, such as barber’s itch, or the like, 
and it would be no violation of the law if the bar- 
ber should refuse to shave all such persons. Or 
for any thing that appears in this indictment, the 
defendant may have desired to go to his meal at 
the time Bennett demanded to be shaved. It is 
obvious that the indictment does not charge facts 
sufficient to show that the defendant was criminally 
guilty of discriminating against Bennett, and in 
favor of others; and for aught that appears, Ben- 
nett may have seated himself in the chair before his 
turn came to be shaved. There may have been 
many good reasons for the refusal. In such case 
the defendant would perhaps be lacking in polite- 
ness in not giving the reason for his refusal, but 
this would be no crime.” Has it come to this? — 
that 


“ Beards must grow while barbers go to dine.” 


As an especial favor to Ulysses, the Cyclops Poly- 
phemus reserved him to be the last devoured. When 
a law-editor puts forth a law-book we reverse the 
process and offer him up first. This favor is due to 
Mr. Charles Fisk Beach, Jr., editor of the Railway 
and Corporation Law Journal, and author of an ex- 
cellent work on ‘‘Contributory Negligence,” and 
who has now published another book on the ‘‘ Law 
of Receivers, with particular reference to the appli- 
sation of that law to railway corporations, but in- 
cluding in detail a complete consideration of the 
whole subject.” Mr. Beach justifies the utterance 
of this work by the assertion in his preface that 
‘‘within the past twelve years no less than three 
hundred and ninety-two railways, representing 
nearly forty thousand miles of road, and having a 
capital stock and bonded indebtedness of more 
than twenty-three hundred and ten million dollars, 
have been sold in the United States in foreclosure 
proceedings,” involving ‘‘in each case from one to 
a haif score of receiverships.” He cites three 
thousand cases. This branch of law is peculiarly 
American, and of vast importance. Probably no 
person is more competent to treat it than Mr. Beach, 
and from acursory examination of his division of 
the topic, and his general consideration of it, and a 
more particular examination of a few branches of 
which we have some knowledge, we are led to be- 
lieve that this is a work of noticeable excellence 
and of practical value, such as his book on ‘‘ Con- 
tributory Negligence” has proved. L. K. Strouse 
& Company of New York have published the 
volume in attractive form. 


The State has erected a wooden fence along the 
south side of the Capitol, with a wooden tomb as 
an entrance to the governor’s private staircase, to 
prevent strolling cows from injuring the founda- 
tions of the building with their horns, and has 
painted it, but has neglected to paint the inside of 


it where it curves to ascend the grand Persepoli- 





tan plank steps, so that the exposition is quite 
unsightly. Would not the appropriation of five 
thousand dollars go around the fence, or what is 
the trouble? Give us our money’s worth of paint. 


The schoolmaster appears also to be abroad from 
Tennessee. It has just been held there that an in. 
dictment for larceny of+a ‘‘mair” is good. But 
how if it had been spelled ‘‘mayor?” A mouse- 
colored mule is not a gray horse. Wilkinson vy, 
King, 81 Ala. 156. 


——_—____ 


NOTES OF CASES. 





N State v. Kempf, Winconsin Supreme Court, Oct. 
11, 1887, it was held that a statute amendatory 

of the charter of the city of Milwaukee, and provid- 
ing that ‘‘the common council shall be the judge 
of the election and qualifications of its own mem- 
bers,” does not exclude the common-law jurisdic- 
tion of the proper courts to determine the right to 
the office of alderman of that city. The court said; 
“The argument is that this provision excludes the 
jurisdiction of the courts to adjudicate between 
contesting claimants for the office of alderman, and 
vests that power solely in the common council. It 
must be conceded that there are some decisions of 
courts of high authority which seem to approve this 
doctrine. Among these are the cases of Common- 
wealth v. Leech, 44 Penn. St. 332; Lamb v. Lynd, id, 
336; Commonwealth v. Meeser, id. 341; Peabody v. 
School Committee, 115 Mass. 383; People v. Metzker, 
47 Cal. 524. But the great weight of authority, 
and we think the better reason, is opposed to such 
doctrine. We think the rule is satisfactorily estab- 
lished that unless the statute conferring the jurisdic- 
tion upon the common council to judge of the elec- 
tion and qualification of 1ts own members unequivo- 
cally excludes, by express provision or necessary im- 
plication, the jurisdiction of the courts in that be- 
half, such jurisdiction remains in the courts, and 
that conferred upon the council is only concurrent 
or temporary. This is the doctrine laid down by 
Judge Dillon in his treatise on Municipal Corpora- 
tions, vol. 1 (8d ed.), §§ 202, 208, and notes; also 
in McCrary’s American Law of Elections, § 295, 
and cases cited. A few of those cases are the fol- 
lowing: Ex parte Heath, 3 Hill, 42; People v. Hall, 
80 N. Y. 117; MeVeany v. Mayor of New York, id. 
185; Commonwealth v. Allen, 70 Penn. St. 465; 
Commonwealth v. McCloskey, 2 Rawle, 369; State v. 
McKinnon, 8 Oreg. 493; Kendell v. Camden, 47 N. J. 
Law, 64; Kune v. People, 4 Neb. 509; State v. Fitz- 
gerald, 44 Mo, 425; State v. Wilmington, 3 Har. (Del.) 
294. In many of the above cases the language of 
the charters under consideration is substantially the 
same as that of the charter of Milwaukee. The 
case of Commonwealth v. Allen, above cited, in effect 
overrules the cases cited from 44 Penn. St., as sus- 
taining the opposite doctrine. Some of the cases 
of that class hold that language like that contained 
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in the charter of Milwaukee excludes the jurisdic- 
tion of the courts, because it is substantially the 
same as that employed in most of the State Consti- 
tutions, and found in article 4, section 7, of the 
Constitution of this State, as follows: ‘ Each house 
shall be the judge of the elections, returns and 
qualifications of its own members.’ No one denies 
that this provision excludes the jurisdiction of the 
courts in that behalf, and so it has been held, nota- 
bly in the case of People v. Metzker,47 Cal. 524, that 
this language must receive the same construction 
when employed in a statute that it receives when 
employed in the Constitution. We cannot give our 
assent to this proposition. We think that the same 
terms, when used in different statutes, or in a stat- 
ute and Constitution, may properly receive differ- 
ent constructions, if that be indicated by the object 
and scope of the several statutes in which the same 
isemployed. However we donot care to discuss 
this question here; but for a full and satisfactory 
discussion thereof we refer to the above cases of 
People v. Hall, 80 N. Y. 117 (opinion by Judge Fol- 
ger); Commonwealth v. Allen, 70 Penn. St. 465 (opin- 
ion by Judge Agnew); Kendell v. Camden, 47 N. J. 
Law, 64 (opinion by Judge Scudder). We adopt 
the doctrine of Judges Dillon and McCrary in their 
treatises above cited, that the jurisdiction of the 
courts remains in such cases, ‘unless it appears 
with unequivocal certainty that the Legislature 
intended to take it away.’ ” 


In Zube v. Weber, Michigan Supreme Court, Oct. 
6, 1887, it was held that in an action for assault 
and battery, where the plaintiff testified to serious 
injuries to herself and infant, and no good defense 
is shown, and the record does not show that any 
great amount of time was consumed on the trial, a 
remark of the court that the case is trivial, and so 
much time ought not to be spent upon it, is preju- 
dicial to plaintiff's rights. The court said: ‘‘ The 
remark of the court that the case was trivial, and so 
much time ought not to be spent on it — or that in 
substance — does not appear to have been war- 
anted, if the record states the case correctly. 
There is nothing appearing to show that any great 
amount of time was consumed in the trial of the 
cause, or any desire apparent on either side to pro- 
crastinate. The plaintiff had the right to go to the 
jury upon her testimony, and upon her theory of 
the case, and if they were true, they should not 
have been characterized in that way. It will not 
do in this country to say that the maltreatment of 
a wife and mother, and her infant child not yet two 
years old, in the manner claimed and sworn to by 
this plaintiff, without any legal right or excuse, is 
a trivial matter, nor that the suit brought for re- 
dress of such grievance is a trivial case, when so far 
as the record and testimony show, the mother was 
doing nothing more than asserting her just rights, 
and such characterization of her efforts was un- 
doubtedly prejudicial to the plaintiff's rights.” See 
note, 58 Am. Rep. 648. 








In Trulock v. Merte, Iowa Supreme Court, Oct. 
10, 1887, plaintiff owned a house and lot adjoining 
defendants’ lot, upon which the latter erected a 
shed used for keeping horses, poultry and hogs, the 
noise and filth from which injured plaintiff and his 
family. After plaintiff's petition for injunction 
was filed, and before trial, the causes of complaint, 
except the hogs, were removed, Held, that a per- 
petual injunction forbidding the accumulation of 
filth or the keeping of troublesome animals was too 
broad, and must be vacated, except so far as it for- 
bade the keeping of hogs, as the other nuisances 
had already ceased. Also that an unsightly build- 
ing erected near the residence of the plaintiff is not 
such a nuisance per se as may be enjoined. The 
court said: ‘‘ Although plaintiff did not appeal 
from the judgment, he insists that it ought to be so 
modified by this court as to require the removal of 
the building, insisting that it is a nuisance per se. 
But we are of opinion that this relief ought not to 
be granted. The building in its present location 
is perhaps not a pleasing object to plaintiff and his 
family, but it is not necessarily a nuisance. It does 
not necessarily interfere with the comfortable use 
or enjoyment of their home; nor is it necessarily 
offensive to any of the senses, True, it may be 
used in such manner as to become a nuisance, and 
so might a dwelling-house or any other building in 
the same location. But in such case it would be 
the unlawful use which would cause the nuisance. 
The building itself, if devoted to a lawful and 
proper use, would be inoffensive. Defendants have 
the right to maintain such buildings upon their 
own premises as they may deem necessary for their 
comfort and convenience, and while the law will 
restrain them as to the manner in which they may 
use them, it will not prevent them from maintain- 
ing them for proper and lawful use. The case in 
this respect is not within the principle of Cook v. 
Benson, 62 Towa, 170. The evidence shows that 
when the action was commenced defendants owned 
two horses, which they stabled in the building. 
One of them was a restless animal, and when con- 
fined in the stable would at times strike the plank 
of his stall with his feet, thereby causing a good 
deal of noise. This often occurred in the night- 
time, and plaintiff, and a member of his family who 
was sick, were greatly disturbed by the noise. 
They also permitted a good deal of manure to ac- 
cumulate on their premises, from which an offen- 
sive smell arose. After the petition was filed how- 
ever they caused the manure to be removed, and 
after that, during the pendency of the action, they 
kept the premises free from all accumulations of 
that character. They also sold the horse which 
created the disturbing noises, and neither plaintiff 
nor the members of the family had been disturbed 
by offensive smells from the manure, or by noises in 
the building, for a long time before the trial. Dur- 
ing the pendency of the action however defendants 
kept two hogs in the shed, and it is shown that an 
offensive smell arose from the pen in which they 
were kept, which was carried into plaintiff's house. 
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The injunction is much broader than it should have 
been made. As stated above defendants are inhib- 
ited by it from keeping upon their premises any 
domestic animals which would cause unusual noises, 
whereby plaintiff would be disturbed in the enjoy- 
ment of his home. They were also forbidden to al- 
low the accumulation on their premises of any 
manure or offensive offal, which would have the 
effect to interfere with the comfortable or conven- 
ient use by plaintiff of his premises. That plaintiff 
is entitled to be protected from the annoyances for- 
bidden by the injunction is certainly true. Buta 
court of equity will interfere by injunction to pro- 
tect a right only when there is apparent danger 
that the right will be invaded. The court will is- 
sue its mandate forbidding the doing of a particu- 
lar act only when it is shown that the party is about 
to do that act. And we do not find in the record 
any evidence of an intention by defendants to keep 
upon their premises animals of the kind prohibited 
by the injunction, or to permit the accumulation 
there of the materials prohibited. The defendants 
however were keeping their hogs in the pen at the 
time of the trial. The evidence shows that they 
kept the pen as clean as was possible, yet offensive 
smells arose from it, which penetrated plaintiff’s 
house. The pen, when used for that purpose, 
would necessarily be a nuisance, and plaintiff is en- 
titled to have it abated. The injunction will-be so 
modified as to forbid defendant from keeping hogs 
in or about the building. In other respects the 
order will be vacated.” 


In Willis v. Erie Telegraph and Telephone Co., 
Minnesota Supreme Court, Oct. 7, 1887, it was held 
that the erection and maintenance of telephone 
poles and wires in a city street, the fee of which is 
in the adjacent proprietor, is an infringement of 
the property rights of such proprietor, notwith- 
standing that the proper public authorities had 
consented to such a use of the street. The court 
said: ‘‘ Upon the consideration which followed the 
argument of the case the court was divided in opin- 
ion. This led to a postponement of the decision, 
and before we were prepared to finally decide the 
question one of the justices became unable, by rea- 
son of sickness, to participate in the further con- 
sideration of the case. It is now thought that the 
determination of this appeal ought not to be longer 
deferred, but as the four members of the court who 
can as yet act are equally divided in opinion upon 
the point involved, we can render no decision 
which can be deemed to establish the Jaw. We 
therefore refrain from any expression of the reasons 
upon which our individual opinions are founded. 
The result is that the order of the District Court is 
affirmed.” See note, 54 Am. Rep. 290. 


—_>__— 


THE ARREST AND TRIAL OF JESUS. 


'NHE general notion concerning the trial and con- 
demnation of Jesus is of a disorderly affair, the 
mere reckless and unchecked doings of a mob. The 





common idea of this great event does not embrace any 
impression or thought of judicial order or system, 
That the destruction of Jesus was wrought out under 
the operation of exact systems of government, law and 
judicial procedure is not thought of. The celebrate 
painting by Munckacsy of ‘‘ Christ Before Pilate” not 
only leaves this notion undisturbed, but deepens it, if 
that were possible, by its complete harmony with it, 
Yet some thoughtful minds paused before this mas. 
terpiece of the Hungarian artist to dwell on the fact 
that two of the greatest and most enlightened systems 
of administrative and judicial polity that ever existed 
met and united in compassing the momentous tragedy 
of the death of the Sonof Man. Having in mind there. 
fore the fact that the arrest, trial and condemnation 
of Jesus took place under a judicial system, peculiar it 
is true, but as exact, scrupulous and minute, especially 
in cases of life and death, as ever existed, namely, 
that of the Jewish theocracy, which even yet breathes 
its spirit as the breath of life into every Christian ciy- 
ilization and jurisprudence in the world, and that to 
the result was added, even though in a qualified de- 
gree, the sanction of the most philosophical and august 
of all jurisprudences, that of ancient Rome, which still 
forms the substantive part of every legal system in 
Christendom; a particular examination iuto the pro- 
ceedings of which this tragic death was the outcome, 
caunot be otherwise than interesting to an inquiring 
and impartial mind. The subject naturally calls up 
questions which embrace its entire scope. Was the ar- 
rest of Jesus lawful and regular? What was charpal 
against Him, and did it constitute a crime inlaw? Was 
the Jewish court which trie2 Him lawfully consti- 
tuted, and had Tt ju risdiction? Was the trial conducted 
fairly, and according to law? Was the judgment of 
the court supported by evidence, and was it a just 
judgment? Lastly, what was the nature of the pro- 
ceeding before Pilate, and how far is he justly respon- 
sible for the result? 

To learn what were the laws under which Jesus was 
by the Jewish authorities arrested, tried and pro- 
nounced to be guilty of death is not a matter of diffi- 
culty, as we need only to resort to the Mishnah, which 
contains the body of the Jewish oral law, and to the 
Pentateuch, which contains the written law; but to as- 
certain what were the proceedings which were carried 
out with sufficient precision to pass upon their regu- 
larity and legality, is beset with difficulty. In prose- 
cuting this branch of the inquiry we have to depend 
wholly upon the gospel narratives. Outside of this 
there is nothing historical on the subject save a dis- 
puted—may the writer venture to say, a spurious— 
paragraph in Josephus (Antigq. xviii, 3,3), and a few 
words of no specific value in Tacitus (Annal. xv, 44). 
It seems first in order to look at the law as we find it 
in the Mishnah (Cambridge ed., 1883, Lowe; Amster- 
dam ed., 1672, Surenhusius), sufficiently to make plain 
not only the letter, but the spirit of it, as applicable 
to cases therein designated of the life, and also to refer 
to pertinent provisions of the written law. 

Jesus was tried before the great council called the 


| Sanhedrim. The judges of the Sanhedrim were sev- 





enty-one in number, and consisted of the high priest, 
the chief priests, the elders and the scribes. In the 
gospel accounts the appellations ‘‘chief priests” and 
‘‘rulers’’ are sometimes used as though denoting dif- 
ferent dignitaries, but reference to the Mishnah, and 
also to Josephus, shows that the expressions are syl- 
onymous. In minor cases three of the judges made 4 
lawful court or quorum, while in cases of life and 
death the requisite number was twenty-three. “ Be 
nota sole judge, for thereis no sole judge but One,” 
says the Mishnah. The court had a regular place of 
sitting called the councilchamber. It is not easy to 
say precisely where it was located, but it was not in 
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the temple nor in the palace of the high priest. An 
ordinary trial might be prolonged into and concluded 
jn the night-time, but a trial for life could only be 
commenced and held during the day-time, anda judg- 
ment of acquittal only could be rendered on the day 
on which it was begun or ended. If such a judgment 
was not arrived at on that day, then the court had to 
postpone judgment to the morrow. Meantime the 
judges met to-gether, ‘‘and eating little meat and 
drinking no wine,”’ conferred upon the case. In minor 
trials a majority of one was necessary to judgment; 
jn capital trials a majority of one was sufficient to 
acquit, but a majority of two was required to con- 
demn. In the former it mattered not in what order 
the judges spoke in giving their opinions; in the lat- 
ter those favoring acquittal had to speak first, and 
in the former a judge could change his expressed 
opinion at will, while in the latter he could change 
only from condemnation tu acquittal. In the former, 
a judgment either way could be set aside; in the lat- 
ter, a condemnation, but not an acquittal, could be 
quashed. In the former, disciples of the law present 
at the trial might speak in favor of either side; in the 
latter, they could only plead for an acquittal. Ina 
criminal case the accused could not be made to wit- 
ness against himself; nor could a conviction be had 
on the testimony of asole witness. At least two wit- 
nesses were necessary (Deut. xvii, 6), and they had to 
give their testimony confronted by the accused, and 
“agree together.’ ‘This was acritical point, and their 
testimony was scrutinized and compared on the ques- 
tion of agreement with the utmost technicality. In 
cases of life and death, rule after rule, and presump- 
tion after presumption, in favor of the accused, were 
laid down and accumulated until a false conviction 
was almost impossible; and the spirit of the law in 
reference to the taking of human life is well mani- 
fested in that saying found in the Mishnah, that ‘‘the 
Sanhedrim, which so often as once in seven years con- 
demnsamanto death, is a slaughter-house.” Nor 
didthe safeguards thrown around the accused end 
with his conviction. He was then led out to bestoned 
to death, that being the Jewish manner of execution. 
(I Kings, xxi; Levit. 24, 14). The court remained sit- 
tingin the meantime, and an officer was stationed at 
\the outer entrance thereto with a handkerchief in his 
hand. Another, on horseback, followed the proces- 
sion, halting at the farthest point from which he could 
see the officer at the entrance, who was to waive the 
handkerchief if any one presented himself to prove 
the innocence of the condemned, whereupon the 
horseman was to hasten after the condemned, and re- 
call him for further hearing. A practical illustration 
of this law, and a proof of its antiquity (even consid- 
ering the story apocryphal), is to be found in the his- 
tory of the virtuous Susanna, who on the interposition 
of young Daniel, is called back on her way to execu- 
tion and acquitted, her two false accusers being put 
to death instead. Daniel, xiii(Douay Bible). Though 
the law as laid down in the Mishnah was of course a 
gradual development and accumulation, as is espec- 
ially the case with alllaw which grows out of custom 
and judicial decision, yet there is no substantial rea- 
son to doubt that all the rules cited in the foregoing 
existed, and were in operation at the time of the trial 
of Jesus. 

In now proceeding to a discussion of the legality and 
regularity of the arrest and of the subsequent pro- 
ceedings had before the Sanhedrim, it scarcely needs 
to be said that it is obvious that they must be viewed 
froma Jewish standpoint. It would be idle to dispose 
of the subject in the disposition of mind that Jesus, 
being the Christ, could not be lawfully arrested or 
condemned for any thing. Though this be true in 
itself, still the Jews did not believe, much less know, 





that they were prosecuting their Messiah. It fact 
Jesus did not answer at all to the idea or conception 
of the Messiah which had always existed in the Jew- 
ish mind, and formed the chief hope for the future 
triumph of the polity of the Hebrew commonwealth. 
This polity embraced in its dual scope, spiritual and 
worldly hopes, expectations and aspirations alike; it 
was spirituality and temporality intermingled into 
one. In the theocratic system of the Jews there was 
no conception of a kingdom of heaven, or of spirit- 
ual prosperity, as separate or distinguished from an 
earthly kingdom, or temporal prosperity, but on the 
contrary, they were one. Hence the Jews could not 
associate the Messiahship with one who came merely 
calling sinners to repentance, and proclaiming that 
his kingdom was not of this world. Through alltheir 
past vicissitudes, Jehovah had raised up prophets and 
divinely inspired leaders, who had guided and led 
them through the escapes and triumphs of their theo- 
cratic kingdom, and the yet greater prophet to come, 
the Messiah, was according to their conception (the 
only one they ever had from the beginning), to havea 
similar mission. Being under the galling yoke of Ro- 
man conquest when Jesus came, this idea was strong 
within them. 

The arrest of Jesus was not made at the instance of 
any formal accusation. No person had come forward 
and ‘‘ witnessed against Him,’ which was a prerequi- 
site to an arrest under Jewish law, except where the 
accused was taken in the act. For this reason the gr- 
rest was illegal. But furthermore it was brought 
about by a conspiracy of the chief priests, elders and 
scribes, His judges. Accompanied by His immediate 
disciples and friends, Jesus had journeyed up from 
Galilee to Jerusalem to participate in the solemn feast 
of the Passover. He taught all along the way, draw- 
ing to Him followers from among the devout throngs 
wending their way to Jerusalem for the same purpose, 
so that on the first day of the week in which He was 
crucified He entered Jerusalem in a triumphal man- 
ner in the midst of a great retinue filled with relig- 
ious enthusiasm which He had inspired. His fame 
had preceded Him. He had stirred up the people, 
“teaching throughout all Jewry, beginning from Gali- 
lee, to this place.” Luke, xxiii, 5. He straightway 
went to the temple, and there daily continued to 
teach openly. He was a reformer, and against the ex- 
isting order of things. He publicly denounced the 
ruling class as “ hypocrites,’’ a “generation of vipers,” 
and the like, and warned the people to ‘ beware of’’ 
them. He silenced and humiliated them in public 
discussion when they sought to ‘‘entangle Him in His 
talk.”’ The following of Jesus was large, and growing 
rapidly. The hierarchs were filled with envy, hate 
and fear of Him, and sought to destroy Him; but 
when they menaced Him in public, they feared the 
multitude,and bad to refrain lest a tumult arise. 
“Then assembled together they chief priests and the 
scribes and the elders of the people unto the palace of 
the high priest, who was called Caiphas, and consulted 
that they might take Jesus by subtlety, and kill Him.” 
Math. xxvi, 3. Jesus had taken the precaution of 
withdrawing outside of the city each night with the 
chosen twelve, and of sleeping out of doors, though in 
the day-time He felt safe, even in the midst of the 
temple. Those who attribute His action in this par- 


ticular to there being no accommodation in the city, , 


owing tothe great throng attending the feast, over- 
look the fact that there must have been many roofs in 
Jerusalem under which Jesus would have been an 
honored guest. But ‘tone of the twelve’’ was cor- 
rupted by the chief priests to betray Him, and led a 
multitude with swords and staves to his place of con- 
cealment to take him; and with this multitude Luke 
(xxii, 52) associates members of the Sanhedrim, so 
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eager were they to get Him in their power. With 
such a disposition prevailing against him in the minds 
of His judges, Jesus was about to be brought to trial 
before them. Of course it need not be said, that being 
thus prejudiced, they were not fit to try him. But 
the fact of their prejudice, and that notwithstanding 
it, they sat in judgment upon him, is not singular or 
unique in the world’s history. The fanatical, po- 
litical and judicial wrongs and murders of every civ- 
ilization and age, including our own, need not be cited 
to dispel any expected dissent to this statement. And 
besides a court is always the sole judge of its own 
prejudice. This was no more true of the court which 
sat more than eighteen hundred years ago in Jerusa- 
lem than of the court which tried a looter of the pub- 
lic treasury not a score of years ago in New York. 

With the party that arrested Jesus, the fourth gos- 
pel alone associates a band of Roman soldiers. xviii, 
3,12. If this statement were accurate, then the ar- 
rest would have been by Roman authority, and proba- 
bly legal and regular. But it is difficult to see how it 
can be correct. The three earlier gospels make no 
mention of it, and the Johanine gospel was probably 
not written earlier than a century and a quarter after 
Jesus. Besides if Jesus had been arrested by Roman 
authority, he would have been brought before a Ro- 
man tribunal, and would not have been taken by 
stealth. Subsequent events show plainly that the 
Roman procurator was not privy to the placing of 
Jesus in the power of his enemies. 

Although it was night-time, all the gospel narra- 
tives agree that Jesus was immediately led away to 
Caiphas, the high priest, at his house, the Johanine 
narrative saying however that he was first brought 
before Annas, which will be noticed later on. The 
legal course would have been that pursued by the cap- 
tors of Peter and John not long afterward, who * put 
them in ward until the morrow, for it was now even- 
tide.”’ Acts, iv, 3. Matthew’s gospel says, that when 
they took Him to the palace of the high priest, “the 
scribes and the elders were assembled ”’ there. xxvi, 57. 
Mark’s says ‘‘ all the chief priests and the elders and 
the scribes ’’ were so assembled. xv, 53. Luke's says 
nothing directly to the same effect, but inasmuch 
as it says that chief priests and elders were present 
at and took part in the capture, it follows from his 
narrative that they were also at the high priest’s 
house. The fourth gospel is silent on the subject. It 
may therefore be taken as a fact that at least a legal 
quorum of the Sanhedrim to try a capital case was 
present, and that the court had jurisdiction there is 
no room to doubt. That the judges had convened in 
anticipation of the arrest of Jesus, shows the working 
of the conspiracy against Him. The sitting of the 

, court in the high priest's house instead of in its regu- 
lar place was no more than an irregularity, instances 
of which still occur. The first and second gospel nar- 
ratives agree that Jesus was tried on the night of His 
arrest before the high priest and the other assembled 
members of the Sanhedrim, and give a more or less 
circumstantial account of what occurred. Witnesses 
were examined against Him; He was called upon to 
make answer, and was condemned “to be guilty of 
death.’’ The third gospel says nothing of any such 
proceedings during the night. The Johanine narra- 
tive is of proceedings in the nature of an examination 
before either Annas or Caiphas, it does not clearly ap- 
pear which, though scriptural writers are agreed in 
saying Annas. It says nothing of the presence of 
the chief priests, elders and scribes. The author of 
this gospel seems to have been misled into supposing 
that there were two high priests, by the famous false 
chronological passage in Luke (iii, 1, 2), which says 
that in the fifteenth year of the reign of Tiberius 
Ceesar, at the coming of the Baptist, Pontius Pilate, 
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being governor of Judea, Annas and Caiphas were 
high priests. Of course there could be but one high 
priest at a time, so the writer of the fourth gospel, 
supposing there were two high priests, seems to have 
thought they filled the office alternately, each for one 
year. This is evidenced by his speaking of Caiphag 
more than once as the high priest “ that same year.” 
But Annas had been deposed from the office of high 
priest by the Romans during the procuratorship of 
Pilate’s predecessor (Jos. Antiq. xviii, 2, 1), and hig 
son-in-law, Caiphas, was regularly vested with the 
office during the whole term of Pilate. The Jews un- 
doubtedly regarded his deposition as a sacrilegious 
interference with their divine system, and may have 
continued to regard him as de jure high priest; yet he 
was without authority, even according to Jewish law, 
inasmuch as the office was legally filled by another, 
It is therefore true, that if Jesus was tried, or even 
examined, before Annas,the whole proceeding was ille- 
gal; and furthermore, if he was tried before the lawful 
high priest alone, the trial was illegal, as there wus no 
such thing asasole judge in Israel. After narrating 
such proceedings, the Johanine account (vy, 24) con- 
secutively states as the next thing that occurred, that 
Annas sent Jesus bound to Caiphas, leaving the just 
inference that what preceded had taken place before 
Annas. The false translation of this verse in the 
King James (or authorized) version by the use of 
“had sent” for “sent” does not obviate the difliculty, 
The reading there is: ‘‘ Now Annas had sent Him 
bound unto Caiphas, the high priest;’’ the revised 
version is: ‘‘Annas therefore sent Him bound unto 
Caiphas, the high priest,” and the Douay version is: 
“And Annas sent Him back tv Caiphas, the high 
priest.’’ None of the synoptical gospels mentions any 
proceeding before Annas, and it seems probable there 
was none. The weight of authority is that Jesus was 
tried before the Sanhedrim during the,night of his ar- 
rest. As has been seen, a night trial was unlawful. 
But the narratives of the three synoptics agree, that 
when the morning was come, the Sanhedrim again 
met, this time formally, in its regular place of sitting, 
and took final action. The third gospel mentions as 
taking place at this session proceedings which the 
other two synoptical gospels say took place during 
the preceding night, but does not state that any wit- 
nesses were examined. This morning session was ob- 
viously held only to save appearances, and give a sem- 
blance of regularity to the proceedings. 

Under the Jewish system of procedure the charge 
against an accused was not reduced to writing. It 
It rested wholly in the testimony of the accusing wit- 
nessess; a simple method which has its advocates to- 
day among jurisconsults, as preferable to technical 
written indictments, uuder which many criminals 
have secured an acquittal for a slight variance be- 
tween the proof and the indictment. We have there- 
fore to follow the proceedings on the trial of Jesus to 
ascertain what was the crime charged against him 
and for which he was condemned. As already ap- 
pears the narrative of these proceedings is principally 
in the gospels according to Matthew and Mark. The 
first gospel says that when Jesus had been brought 
before them *“‘the chief priests and elders and all the 
council sought false witness against Jesus ”’ (xxvi, 59) 
the second says simply that they ‘sought for wit- 
ness” (xiv, 55), but even the spectacle of his judges 
seeking for witnesses against one arrested without ac- 
cusers is shocking. The first gospel says they found 
none; ‘‘yea, though many false witnesses came, yet 
found they none.”’ The second says they found none, 
“for many bare false witness against him, but their 
witness agreed not together.’’ The first then says, 
* At the last came two false witnesses, and said, this 
fellow said Iam able to destroy the temple of God 
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and to build it in three days.’’ The second corre- 
spondingly says, “‘ And there arose certain bearing 
false witness against him, saying, ‘We heard him say 
I will destroy this temple that is made with hands 
and within three days I will build another made with- 
out hands,’”’ and then adds: *‘ But neither so did their 
witness agree together.’’ The first gospel makes no 
claim that the two who came at the last did not agree 
together; it simply says they were false witnesses. 
The second says they were false, and further that they 
did not agree together. But the trouble about this is 
that it states just what the witnesses said, from which 
they appear to have agreed. Nor can the statement 
that they were false witnesses go for much. This has 
always been and will ever continue to be said of wit- 
nesses. Asa matter of fact the Johanine gospel re- 
lates that Jesus had made such an assertion while 
teaching in the temple (ii, 19), but it says he had 
reference to the temple of his body, which}the Jews in 
their blindness did not perceive. The{Jews had asked 
him for a sign, and for answer, standing there in the 
temple, he exclaimed: ‘“ Destroy this temple and in 
three days I will raise it up.’’ The answer of the Jews, 
“Forty and six years was this temple in building, and 
wilt thou rear it up in three days?” shows what was 
their understanding of the words of Jesus, and he did 
not disclaim the meaning they attributed to him. The 
question whether the witnesses were false, turns not 
on what Jesus meant but on what he was understood 
tosay. That the particular testimony on which Jesus 
was convicted was generally known is shown by the 
raillery of those who passed by as he hung on the 
cross: ‘‘ Thou that destroyest the temple and buildest 
it in three days save thyself and come down from the 
cross.”” Mark xv, 29; Matth. xxvii, 40. 

It does not seem that the words of the high priest 
to Jesus at the close of the testimony for the prosecu- 
tion were at all improper, though they have been uni- 
versally condemned. The two Synoptics who give the 
particulars of the trial unite in the statement that the 
high priest said to him, ‘‘ Answerest thou nothing? 

| What is it which these witness against thee?” It was 
the usual call on an accused to put in his defense, his 
turn having come. It was according to the regular 
proceeding then as it is now in all courts. Jesus could 
then have called witnesses, or said any thing he 
wished in his own behalf, or any disciple of the law 
present could have spoken in his favor. But none the 
less it was the grossest travesty on justice to call on 
him to make his defense and produce his witnesses 
without giving him sufficient time for the purpose. 
The same thing has often since happened however, 
Jesus held his peace, which was a silent protest that 
he did not recognize the proceedings as fair or legal. 
Then following the solemn adjuration of the high 
priest to Jesus to say whether he was the Christ, to 
which he answered according to the first gospel, 
“Thou hast said; ”’ accordingt o the second, *‘ lam;”’ 
according to the third, ‘‘ Ye say that I am;” the two 
first adding that he said further that thereafter they 
would ‘‘see the Son of Man sitting on the right hand 
of power and coming in the clouds of heaven.’’ There- 
upon the high priest rent his clothes exclaiming: 
* What need we any further witnessess? Behold, now, 
ye have heard his blasphemy. What think ye?”’ Then 
they all adjudged him ‘‘to be guilty of death.”’ The 
objection generally urged against this by biblical 
» Writers is that it was a conviction of Jesus on his own 
confession or statement, which was contrary to Jewish 
law. The writer is unable to take this view of it. Two 
witnesses, the requisite number, were examined 
against him. The assertion therefore that he was con- 
victed on his own confession is plainly an exaggera- 
tion. Thesolemn call on Jesus however to disclose 
himself was not lawful. 





The reader has doubtless already perceived that the 
crime for which Jesus was condemned was blasphemy, 
an offense for which individuals are even yet prose- 
cuted. Jesus had been claiming supernatural power, 
which in a human being was blasphemy. It was for 
this cause that the Jews some time before had taken 
up stones to stone him as he was teaching in the tem- 
plein Solomon’s porch. ‘For good work we stone 
thee not; but for blasphemy; and because thou being 
man makest thyself God.’” John x, 33. The testi- 
mony of the witnesses was of a specific assertion by 
him of supernatural power in himself, and was there- 
fore directly in point. Blasphemy with the Jews\ 
however had a more extensive meaning than it now, 
possesses. The charge against Naboth was that he 
blasphemed against *‘God and the King.’”’ Naboth’s 
Trial, 1 Kings, xxi. It was also a species of blasphemy 
to teach against the doctors of the law, for which the 
punishment was death. This was a necessary out- 
come of the theocratic idea of the Jews — the voice of 
Jehovah himself speaking through divinely consti- 
tuted authority and regulating and guiding the affairs 
of his chosen people. It may be worth while to ob- 
serve how scrupulously the Jewish hierarchs avoided 
trying Jesus for this particular kind of blasphemy, 
though they could readily have proved it against him. 
Such atrial would have opened up the real issue be- 
tween Jesus and his enemies, and might have precipi- 
tated a discussion which could not be otherwise than 
very embarrassing to them, while it would be hailed 
by the large following of Jesus among the people. 

According tothe fourth gospel, Jesus when ques- 
tioned by Annas or Caiphas (whichever is meant), 
concerning his disciples and doctrine answered: “I 
spake openly to the world; I ever taught in the syna- 
gogue and in the temple whither the Jews always re- 
sort; and in secret have I said nothing. Why askest 
thou me? ask them which heard me what I have said 
unto them; behold, they know what I said.”’ xviii, 20. 
This response was in exact accordance with Jewish 
law. It wasan eloquent protest that he could be con- 
victed only on the testimony of witnesses. For the 
statement in this gospel that thereupon an officer 
struck Jesus with the palm of his hand, no equivalent 
is to be found in the three earlier gospels. It may well 
have occurred however, for such incidents have often 
since occurred in courts; and it is not unknown now-a- 
days for some super-serviceable court officer or tipstaff 
tolay violent hands on a prisoner for making a fitting 
response to a judge engaged it may bein unlawfully 
questioning or brow-beating him. 

If the writer were to express formal conclusions in 
order they would be: (1) that the arrest was not legal; 
(2) that the charge constituted a crime and was there- 
fore one on which a person could be legally convic- 
ted; (3) that the court was lawfully constituted and 
had jurisdiction; (4) that the trial was not conducted 
fairly; (5) that it was unlawfully held in the night 
time; (6) that the judgment was unlawfully rendered 
without an adjournment; (7) that the judgment was 
supported by evidence the sufficiency of which the 
court had the right to pass upon; (8) that it was an 
unjust judgment given by judges so prejudiced against 
Jesus as to be unfit to try him. 

It seems a mistake to call the proceeding before 
Pilate atrial. It was not atrial in the legal meaning 
of that word and was not intended to be such either | 
by the Jewish authorities or by the Roman procura- | 
tor. The Jewish nation was at the time under Roman 
dominion; but as was usual with the Romans in deal- 
ing with subject nations they had left to the Jews 
their religion, laws, manners and usages, and even 
their systems of civil and judicial administration, 
except in so faras they might be incompatible with 
Roman supremacy. Under Roman conquest a nation 
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was at first merely tributary and lost its antonomy by 
slow degrees. British rale in [India furnishes an illustra- 
tion of the same policy of gradual absorption. The 
power of life and death however the Romans had 
taken away from the Jews as its exercise might clash 
with ultimate Roman authority. Though the juris- 
diction of the Sanhedrim to try an accused and con- 
demn him even to death was not disturbed, yet the 
judgment of death could not be carried out without 
the sanction or confirmation of the Roman governor. 
Hence when the Sanhedrim had condemned Jesus it 
was necessary to apply to Pilatefor his fiat that the 
death sentence be executed. In most cases it wasa 
mere matter of form for the governor to give his 
sanction to the judgment of the Sanhedrim. Yet he 
had the powerin any case to withhold his approval, 
and when he paused for the purpose of considering the 
justice of the judgment he ceased to act administra- 
tively merely, and the proceeding became to some ex- 
tent judicial. This is what happened in the case of 
Jesus. It may therefore in a certain sense be said that 
he had atrial before Pilate, not meaning that he was 
dealt with or was required to be dealt with asif ac- 
cused in the first instance before a Roman judicature. 
He had a hearing before Pilate, but no witnesses were 
examined. Pilate was as well aware as was Festus 
when Paul was accused before him afterward that it 
was ‘“‘not the manner of the Romansto deliverany 
man to die, before that he which is accused have the 
accusers face to face, and have license to answer for 
himself concerning the crime laid against him.” 
Acts xxv, 16. But the difference is that Paul was ac- 
cused before Festus in the first instance, no Jewish 
tribunal having convicted him. Pilate was reluctant 
to sanction the judgment of the Jewish court. He 
looked upon Jesus as an innocent man, persecuted 
from bigotry, envy and hate by his own race. He was 
disposed to save him. He had heard much of him, 
and of his ministry. He cared nothing for his teach- 
ings, but Jesus had made a great stirin the Jewish 
world, and curiosity to see and converse with him, 
and a sense of fair-play in his behalf were evidently 
aroused in Pilate. If instead of Jesus it had been some 
robber condemned by the Sanhedrim at its morning 
session that was brought before Pilate, there would 
have been no parleying, but the approval and the 
order for the execution would have been mere admini- 
strative routine. The chief priests expected the same 
course in the case of Jesus. They did not come to 
Pilate to accuse Jesus and have him tried according 
to Roman law and procedure. This is made manifest 
by their answer to Pilate’s question, what accusation 
they brought against Jesus: “If he were not a 
malefactor we would not have delivered him up unto 
thee.” John xviii, 30. The word malefactor as used by 
them meant not merely an evil doer but one already 
tried and convicted of acrime. See weak translation, 
Revised version. The answer of the chief priests meant 
this: ‘* We have tried and condemned him and that 
is enough for you to know; we are not asking you to 
try him; give the order for his crucifixion.’’ As 
exhibiting the feeling of authority and independence 
of the Jewish authorities, it may also be observed that 
according to the Johanine account they even refused 
to go into the Roman Preetorium least they should be 
defiled and made unfit to eat the Passover by contact 
with Pilate and his pagan surroundings. Pilate had 
to go out to the gateway in order to speak to them and 
we find him going back and forth between them and 
Jesus as he had occasion to address them. 

The conduct of Pilate was contemptibly weak and 
vaccilating. Finding no fault in Jesus and knowing 
that he was the innocent victim of bigotry and envy, 
he finally yielded to the demand of the Jews and 
turned him over, not to them, as the fourth gospel is 





alone in saying, but to his own soldiers to be crucified. 
If the Jews had put him to death it would have been 

by stoning. While Pilate’s decision was wavering in 

the balance the same gospel says he was brought toa 

compliance with the demand of the Jews by their im- 

plied threat of complaining against him to the emperor, 

Tiberius Cesar. 

The third gospel states that Pilate in his perplexity 
seized on the mention of Galilee, and learning that 
Jesus was from that place, questioned bis own juris- 
diction and sent him before Herod, tetrach of Galilee, 
who happened to be in Jerusalem at that time. This 
episode is extraordinary in itself, and no mention is 
made of it in the other gospels. It would be strange 
if Pilate regarded the fact of the non-residence of 
Jesus in Judea as depriving him of jurisdiction over 
the proceeding of the Sanhedrim in the case. He 
certainly never derived any such idea from Roman 
law or government. 

The conclusion with regard to Pilate is that though .~ 
he was vested with the power to release Jesus at will, 
yet his strict duty required him to do no more thau 
ascertain whether his condemnation by the Jews 
trenched on or menaced Roman order or authority, 
Nevertheless having gone beyond this, considered the 
justice of the judgment and convinced himself by 
investigation that Jesus was despitefully and wrongly 
condemned, he was morally bound to exercise his 
power to save him, and for not 80 doing he will ever 
stand justly condemned as guilty of his death by the 
united voice of mankind. 


Vou. 1, 1887. 


W. J. G. 
BROOKLYN, 


EMINENT DOMAIN—COMPENSATION—EVI- 
DENCE. 
OHIO SUPREME COURT, OCT. 4, 1887. 


CotumsBves, H. V. & T. Ry. Co. v. GARDNER. 

In an action by the owner of property abutting on a public 
street of a municipal corporation, which is occupied by a 
railroad track, under an agreement with the municipal 
authorities, by virtue of the statute,to recover against 
the railroad company for injury to such property by the 
laying of the track, it is competent to take into considera- 
tion evidence of substantial injury and loss to the prop- 
erty (not common to the community at large) caused by 
smoke, noises and sparks of fire occasioned by running of 
locomotive and cars along the track in front of the prop- 
erty. 

On the trial of such action witnesses were permitted, against 
objection, to testify how much less per year was received 
as rent for the property affected, since than before the 
track was laid in front of it; to give their opinions con- 
cerning the amount of damages sustained, and also their 
opinion as to “the difference in value of the property 
with the track in the street and if it was some other 
place.” Held, error. 


RROR to Circuit Court, Gallia county. The opin- 
ion states the points. The plaintiff had judgment 
below. 


J. A. Wilcox and S. A. Nash, for plaintiff in error. 


A. L. Roadamour and D. B. Hebar, for defendants 
in error. 


Owen, C. J. The agreement between the railroad 
company and the city of Gallipolis, in pursuance of, 
which the former laid its track along the street of the 
city, was made under the authority of section 3283, 
Rev. Stat., which provides that ‘‘if it be necessary, in 
the location of any part of a railroad, to occupy any 
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public road, street, alley, way, or ground of any kind, 
or any part thereof, the municipal or other corpora- 
tion, or public officers or authorities, owning or hav- 
ing charge thereof, and the company, may agree upon 
the manner, terms and conditions upon which the 
same may be used and occupied; and if the parties be 
unable to agree thereon, and it be necessary, in the 
judgment of the directors of such company, to use or 
occupy such road, street, alley, way, or ground, such 
company may appropriate so much of the same as may 
be necessary for the purposes of its road, in the man- 
ner and upon the same terms as is provided for the ap- 
propriation of the property of individuals. But every 
company Which lays a track upon any such street, al- 
ley, road, or ground, shall be responsible for injuries 
done thereby to private or public property lying upon 
or near to such ground; which may be recovered by 
civil action brought by the owner, before the proper 
court, at any time within two years from the comple- 
tion of such track. 

One of the important questions in this case is: Did 
the trial court err in charging the jury that it could 
take into account, in estimating the damages of the 
lot owners, the evidence relating to the annoyances 
occasioned to the occupant of the property by smoke, 
noises and sparks of fire occasioned by running of lo- 
comotives and cars along the track in front of the 
same ? 

This the evidence tended to prove, as shown by the 
testimony of one of the witnesses, on cross-examina- 
tion by the company: ‘ Tell me what enter into your 
ideas of damage to this property? Answer. Well, this 
building there was for the purpose of astore. They 
were doing business in it, and it used to be a valuable 
stand, but itis not a desirable place now, because he 
keeps a general store, and did a country business, but 
the road has run the customers off. I stayed there 
seven years; quit in 1879. As elements of damage, I 
consider the shaking or jarring, smoke; for we had to 
close all the doors whenever there was i train, as the 
smoke made every thing so dirty. He used to keep 
some white goods, and it would ruin them; kept 
prints, more or less, and it damaged every thing of 
that kind.” 

The plaintiff in error relies upon the authority of 
Parrot v. Railroad Co., 10 Ohio St. 624, as conclusive 
upon this question. Two propositions of the syllabus 
in that caseare: ‘‘(1) That such owner and occupant 
is entitled to damages for any obstruction to the 
street by earth, gravel, timber or rail, substantially 
affecting his use of such street as an appurtenance to 
his premises. (2) That in respect to noises, smoke, 
vapor or other discomforts arising from the ordinary 
use of the railroad by the company, the occupant and 
owner of such lot and dwelling-house has no more 
right to recover damages of the company than any citi- 
zen who resides, or may have occasion to pass, 80 near 
the street and railroad as to be subjected to like discom- 
forts. A railroad authorized by law, and lawfully op- 
erated, cannot be deemed a private nuisance.” This 
was an action of trespass on the case, brought ante- 
rior to the Code, and seems to have been considered 
by the court without reference to the remedy which 
is contemplated, and indeed provided for, by the act 
in question. For whereas the court declares in that 
case that the owner of such lot has no more right to 
recover damages of the company than any citizen who 
resides, or may have occasion to pass, so near the 
street and railroad as to be subjected to like discom- 
forts, the act in question expressly authorizes an ac- 
tion and recovery for injuries done by laying a track 
upon any such street or ground to private or public 
property “lying upon or near to the street or ground 
upon which the track is laid.’’ It seems, that to enri- 
tle a property-owner to recover for injury to his 





property, it need not necessarily be situated upon the 
street occupied by the track. The statute reaches be- 
yond the decision in prescribing a remedy fora party 
whose property is injured by the location and opera- 
tion of a railroad track through the street of a muni- 
cipal corporation. 

Itis quite clearly apparent that the court, in the 
case last cited, was dealing with the subject of “ noises, 
smoke, vapor, or other discomforts,’’ upon the as- 
sumption that they were such inconveniences as the 
public at large must bear, in return for the public 
good to be acquired, and not as special and peculiar 
causes of injury and depreciation to the property af- 
fected, as contemplated by the statute befure us, in its 
application to a case like the one at bar. The provis- 
ion in force at the time of the injury complained of 
in that case, of which section 3283 is an amendment, 
created no such remedy for land-owners as we are 
considering. 46 Ohio L. 45. True, in the case at bar, 
the property involved was situated upon the street 
occupied by the track. It cannot be claimed how- 
ever that the remedy of the owners 1s restricted by 
that fact. The plaintiffs below owned a valuable in- 
terest in the street taken by the railroad company for 
the use of its track. This is too well settled by the 
adjudications of this court to justify the citation of 
authorities to sustain the proposition. This interest 
was a proper subject for appropriation and compensa- 
tion by the company. [t was taken without either. It 
was not within the power either of the city of Gallipo- 
lis or of the General Assembly, to authorize the com- 
pany to take this property of the plaintiffs below 
without compensation. While as between the city 
and the company, the taking of the street was right- 
ful, between the company and the plaintiffs it was 
wrongful. Whether the action below was one in the 
nature of an appropriation we need not inquire. The 
question involved was, whether in the sense contem- 
plated by the act in question, the property of the 
plaintiffs was materially and substantially injured by 
the location and operation of the railroad track upon 
the street upon which such property abutted. Having 
invoked the provisions of this statute, it is not unrea- 
sonable that the company should be held to the reme- 
dies which it prescribes to parties injured. 

The company further cites and relies upon Hatch v. 
Railroad Co., 18 Ohio St. 92, where it was held: ‘‘ Nor 
is such owner entitled in such action to recover on ac- 
count of increased danger from fire to his buildings 
or other structures, * * * unless the proximity of 
his buildings, ete., to the railroad be such as to render 
the danger imminent and appreciable.’’ The evidence 
below tended to show such a condition of things, as 
upon the proposition of this case, entitled the plaintiffs 
to damages. 

While it may be conceded, that in estimating the 
plaintiffs’ damages the jury would not be permitted 
to take into account the consequences of the operation 
of the railroad which were common to the community 
at large, no sound reason exists for excluding from 
consideration such clements of inconvenience, annoy- 
ance, danger and loss as result tothe property, its use 
and enjoyment, from the ‘‘ smoke, noises and sparks 
of fire occasioned by running of locomotives and cars 
along the track in front of the same,”’ if it be shown 
that these caused special injury and depreciation to 
the property. The right to the use of this street by 
the public as an ordinary highway was all that had 
been surrendered by the owners of these abutting lots 
prior to the location of the railroad track. In that use 
there were none of the elements of injury of which 
they now complain. Without their consent, and 
against their right, these new and injurious burdens 
have been imposed, and that in perpetuity and to 
their substantial loss. What better rule of redress 
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can be adopted than one which requires that this loss 
should be fully repaired; that the injured party 
should be made whole by having restored to him, as 
far as this may be done in money, what he has lost in 
the depreciation of his property by reason of the new 
burdens to which he has thus been subjected ? 

It seems clear to us that this rule of recovery was 
within the legislative intent when it was provided 
that “every company which lays a track upon any 
such street, alley, road, or ground shall be responsible 
for injuries done thereby to private or public prop- 
erty lying upon or near to such ground,” etc. This 
view is supported by Railroad Co. v. Ball, 5 Ohio St. 
568; Hatch v. Railroad Co., 18 id. 92; Dodson v. Cin- 
cinnati, Stid. 276; Powers v. Railway Co., 33 id. 429; 
Railroad Co, v. Cobb, 35 id. 94; Railroad Co. vy. Wil- 
liams, id. 168; Railroad Co. v. Mowatt, id. 284; Rail- 
way Co. v. Lawrence, 38 id. 41; Railway Co. v.Tamble- 
ton, 40 id. 496; Cohen y. Cleveland, 45 id. 190; Grafton 
v. Railway Co., 21 Fed. Rep. 309. The latter case is 
important from the fact that itis reported by an emi- 
nent jurist, Mr. Justice Matthews, who was constru- 
ing the statute now before us. Hesays: ‘In an ac- 
tion by the owners of such abutting lots against the 
railroad company for damages, they areentitled to re- 
cover full compensation for the depreciation in value 
of their property caused thereby. * * * The stat- 
ute must be taken to mean what it plainly says; and 
there being no sufficient reason to the contrary, must 
be so construed that the railroad company, in the case 
contemplated, shall be held responsible for all injuries 
of every description done by ita work to the plain- 
tiff.” This construction of the statute also finds sup- 
port in Adden vy. Railroad, 55 N. H. 413, where it is 
said: ** Whatever tends directly and substantially to 
diminish the value of the tract of land left to the 
owner should be weighed and considered in determin- 
ing his damages. That imminent and appreciable 
danger from fire does so diminish the value of his 
property therecan be no question. The location of 
the track, and all such matters as grow out of and are 
caused by the location, are proper matters for the jury 
to consider.” 

In Railroad Co. vy. Combs, 10 Bush, 382; S. C.,19 
Am. Rep. 73, the court say: “If his houses are dam- 
aged by having soot, smoke or fire from passing en- 
gines thrown or blown into or against them, he is en- 
titled to recover for this also. The diminution of the 
value of the adjacent property occasioned by these 
circumstances willbe the measure of his right of re- 
covery.”’ 

In Railway Co. v. Heisel, 38 Mich. 62, the court say 
(Cooley, J.): “In such a case his injury is not con- 
fined to making use of the public easement, but he 
may recover for any injury the incumbrance 
causes;” and continues: ‘‘ He may recover for an- 
noyances to business or to family occupation which 
the operations of the railroad company may cause.’ 

In Ham v. Railway, 61 Towa, 716, it was held, after 
giving the rule to be the difference in value, that “in 
estimating such damages, the of the 
owner's view, interfering with his privacy, and the 
noises of operating trains, were proper to be consid- 
ered.”’ 

In Railway Co. v. Eddins, 60 Tex. 656, the court say: 
*Injuries resulting from sparks of fire from engines, 
smoke, cinders, unusual noises from bells and steam 
whistles, and other annoyances of like character, are 
proper elements of damage.” 

These cases are in line with the manifest tendency 
of modery adjudications. 

In Lahr v. Railway Co., 104 N. Y. 268, the Court of 
Appeals of New York was recently called upon to 
consider some of the questions involved in the case 
at bar, and unanimously declare the following to be 
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a 
the law of the case: ‘‘(1) Abutters upon public streets 
in cities are entitled to damages sustained by them by 
reason of a diversion of the street from the use for 
which it was originally taken, and its appropriation to 
other and inconsistent uses; following Siory v. Rail- 
road Co., 90 N. Y. 122. (2) An elevated steam railroad 
in the streets of acity, as usually coustructed, is a per- 
version of the use of the street from the purpose orig- 
inally designed for it, and is a use which neither the 
city authorities nor the Legislature can legalize or 
sanction without providing for compensation for the 
injury inflicted upon the property of abutting owners; 
following same case. * * * (5) In an action by an 
abutter to recover for the injury to his premises caused 
by an elevated railroad built in front of them, dam- 
ages can be recovered on account of the gas, smoke, 
steam, dust, cinders, ashes and other unwholesome 
substances emitted from the locomotives.” 

The exceptions to the instructions given to the jury 
upon this subject were not well taken, aud the assigu- 
ment of error thereon is disallowed. 

2. Did the trial court ere in the admission of evi- 
dence upon the subject of the damages sustained? The 
following questions were permitted to be asked and 
answered: ‘‘ State your damage by reason of the rail- 
road being in Spruce street?” ‘* How much less per 
year do you receive as rent for the store-room on 
these premises, described in your petition, than before 
the railroad was built along Spruce street?’’ What 
difference is there in the value of this property with 
the track there and with it somewhere else?’’ 

It is too well settled in this State to admit of contro- 
versy that the rule of damages in such cases is the dif- 
ference in the value of the property affected before 
and the value after the location of the railroad, and 
that this is to be determined by the jury in the light o1 
the facts established by the evidence, and not upon 
the mere opinions of witnesses, except so far as opin- 
ions may be received upon questions of value. Ruil- 
road Co. v. Campbell, 4 Ohio St. 595, followed and ap- 
proved in Railroad Co. vy. Ball, 5 id. 573. In each of 
these cases witnesses w2re allowed to testify to their 
opinions concerning the amount of damage sustained, 
and in each case this was held to be error, and the 
judgment reversed. The jury is entitled to be in- 
formed by witnesses concerning the value of the land 
before,and the value of it after the location of the road. 
These are the primary facts which enable the jury to 
determine the extent of the injury. If it be con- 
tended that when a witness has stated what, in his 
opinion, is the difference in the value of the land be- 
fore and after the location of the road, or how much 
less it is worth after than before, he has substantially 
stated the substantive fact to be ascertained, the ob- 
vious answer is that he is, by this form of inquiry, left 
to estimate in his own mind the amount of damages 
sustained, and give this tothe jury as the difference 
in value. There is no assurance that he will, in mak- 
ing bisestimate, take into account the actual value 
before and after the location of the road; indeed 
there isno assurance that he may have an intelligent 
opinion of the value of the land affected, either before 
or after such location. 

In Powers v. Railway Co., 33 Ohio St. 437, it is said 
by Day, J,, in speaking for the court: “ On the trial 
one of the land-owners was permitted to answer, 
against the objection of the company, the following 
question, viz.: ‘How much less value will your land 
be in consequence of this appropriation?’ Afterward 
substantially the same question was asked of another 
witness on the part of the company, to which the 
land-owners objected, and the court sustained the ob- 
jection, but in so doing, at the same time, ruled out 
the answer already given by the land-owner, to which 
he excepted. The ultimate ruling of the court in re- 
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gard to the propriety of the question us asked on both 
sides would seem to be sustained by the holding in 
Railroad Co. v. Campbell, 4 Ohio St. 583, and Railroad 
Co. Vv. Bail, 5 id. 568.” 

Here is more than an intimation that these two 
forms of question—-one relating to amount of damage, 
aud the other to difference in value—are substantially 
equivalent. But the form of question we are consid- 
ing related to the difference in the value of the prop- 
erty ‘“‘ with the track there and with it somewhere 
else.’ What other location of the track with refer- 
ence to the property, and how such different location 
may have affected its value, was concealed in the mind 
of the witness, so that his answer may have been a 
mere opinion upon facts of which the jury was not 
permitted to have the benefit. It was permitting the 
witness to usurp the province of the jurors, and settle 
forthem the ultimate fact which they were called 
upon to determine. 

Concerning the question which involved the rents 
received, it is not easy to see how the jury could be 
aided in determining the value of this property by 
being Informed how much less per year the plaintiff 
received as rent after the location than before. The 
actual value of the rent was not necessarily involved 
in this question If this inquiry was permissible, it 
would place it in the power of the plaintiffs, by private 
compact with the lessees, to fix their own basia of 
damages. Special reasons may have existed for letting 
the property atan extremely low rate of rent, and 
other reasons may have induced an extremely high 
rate; and all this without necessary reference either 
to the actual value of the property or over the actual 
rental value. The question did not call for an esti- 
mate of the actual rental value of the property, but 
simply called for a disclosure of the terms of a par- 
ticular letting, which may and may not have been 
made with reference to the fact which the jury was to 
determine. Buteven if the inquiry had covered the 
past and prospective rental value of the property, we 
are met by the declaration of this court in Railway v. 
Railway, 50 Ohio St. 624, that “it is the difference in 
the value of the land, and not the diminished annual 
rental, that is to determine the damage,” citing A ms- 
denv. Railway Co., 28 Iowa, 542. This case is cited 
and approved in Powers v. Railway, 33 Ohio St. 435, 
where it is said: ‘* The difference in the value of the 
owner's property with the appropriation and that 
withoutit isthe rule of compensation. This differ- 
ence must be ascertained with reference to the value 
f the property in view of its present character, situa- 

on and surroundings. It cannot be enhanced by 
proving facts of a contingent and prospective charac- 
ter, such as the probable rents that may be derived 

mm the property,’’ ete. 

In permitting the foregoing questions to be asked 

l answered, there was error, which calls upon us to 
reverse the judgments below. 

5. The error assigned for the following charge of the 

uurtis not well taken: “And TI say to you that the 
track was completed whenever the defendant, or its 
predecessors, put it in condition fit for permanent use 
in running trains of railroad cars over it, and with a 
view to permanently using and occupying the track 
for that purpose in connection with the main line; 
and the two years within which the action must be 
commenced, begins to run from that time.” “If after 
the defendant, or its predecessors, had put the track 
in condition for permanent use, it deemed it neces- 
sary or convenient to change, and did change t he 
track, by moving and placing it on a part of the street 
less injurious to the plaintiffs’ property, the jury 
would not be justified in saying, from the fact of the 
change alone, that it was not completed until after 
the change was made; but the fact of the change is a 














circumstance to be considered by the jury in deter- 
mining whether the track was completed before the 
change or not.”’ 

Judgment reversed and cause remanded. 


a 


PARTNERSHIP — REAL ESTATE — CONVEY- 
ANCE BY SURVIVING PARTNER. 
SUPREME COURT OF ALABAMA, JULY 19, 1887. 


Davis Vv. SMITH. 

Where articles of partnership expressly declare that the real 
estate purchased with partnership funds and held by 
the firm ‘shall be considered as partof the joint-stock 
and funds of the firm, and as possessing all the incidents 
and liabilities of partnership funds and personal property, 
and hereby fully impressed by the parties with such inci- 
dents and liabilities,’ and these articles are duly probated 
as part of the will of the deceased partner, the deed of 
the surviving partner, though not executed for the pur- 
pose of paying the debts of the partnership, conveys a 
perfect legal title as against the heirs of the deceased. 


gre nghenrtesc real action in nature of ejectment. 
The opinion states the case. 


W. S. Caru, for appellants. 
Troy, Tompkins & Loudon, contra. 


CLopTon, J. The land sued for was formerly the 
property of the firm of Lyman & Davis, purchased 
with partnership funds, and used for partnership pur- 
poses. The partnership having been dissolved by the 
death of Davis, Lyman, as surviving partner, sold and 
conveyed the land, in May, 1876, in part payment of a 
firm debt, to Malone & Foote, under and through 
whom the defendants claim to hold. The appellants, 
who bring the action, claim title as the heirs of Davis, 
and defendants concede their right to recover, unless 
the conveyance of the surviving partner passed the 
legal title to the grantees. The solution of the ques- 
tion depends on the construction of a clause contained 
in supplementary articles of copartnership entered 
into November 28, 1867, which is as follows: ‘‘That 
all the real estate whatever, belonging to the said firm 
of Lyman & Davis (the same having been purchased 
solely with partnership funds), shall be, and js hereby 
considered as part of the joint-stock and funds of said 
firm of Lyman & Davis, and as possessing all the inci- 
dents and liabilities of partnership funds and personal 
property, and is hereby by the parties fully impressed 
with such incidents and liabilities.”’ 

To a better and clearer understanding of the purport 
and intention of this clause, it should be stated that 
the partnership was originally formed in 1865, to carry 
on a mereantile business in Selma. The declared pur- 
poses of the supplementary articles are to provide for 
circumstances which had arisen and were not provided 
for by the previous agreement; for the extension of 
their joint business to manufacturing in Montevallo; 
and inthe event of the death of one of the partners, 
for continuing the business for a limited period, and 
the final settlement of the affairs of the firm. By an 
instrument in writing, made by Davis, December 18, 
1867, which he designates a codicil, it is declared that 
specified parts of the supplementary articles, being 
the provisions relating to the continuance and settle- 
ment of the partnership business after the death of 
one of the partuers, including the clause above quoted, 
“shall be taken and considered as my last wiil and 
testament, as to all matters and things therein con- 
tained; and both instruments were duly probated as 
his will, which is conclusive as to their testamentary 
character. Matthews v. McDade, 72 Ala. 377. 

By the settled doctrine in this State, the real estate 
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of a partnership is in equity considered as personal, 
so faras may be necessary for the payment of the 
debts, or for an adjustment and equal settlement be- 
tween the partners. Upon the dissolution of the part- 
nership by the death of a member, the survivor is 
charged with the duty of paying the debts. To enable 
him to discharge this duty, he has the right to dispose 
of the real estate for this purpose. While his deed 
will not pass the legal title, it will convey an equity, 
through which the purchaser may compel the heir-at- 
law of the deceased partner to perfect the purchase 
by a conveyance of the legal title which he holds in 
trust to pay the debts. Andrews vy. Brown, 21 Ala. 
437; Espy v. Comer, 76 Ala. 501. In the case last cited 
it is said: *‘ But this is purely an equitable doctrine, 
and the legal title, with all the characteristics of 
realty, attaches to it, until it is so applied to partner- 
ship wants.” In the absence of an express provision 
in the contract of partnership, the real estate ‘ only 
becomes personalty pro tanto."’ The intent of the un- 
derstanding and direction, that the real estate shall 
be considered as possessing all the characteristics and 
liabilities of persoual property, and impressing it with 
such incidents and liabilities, is declared by the intro- 
ductory phrase immediately preceding, ‘‘for the pur- 
pose of facilitating and simplifying the settlement 
and winding up the said firm.’’ The manifest design 
is to impress the real estate with the incidents of per- 
sonal property, both at law and in equity, as between 
the parties to convert it into personalty ; not an equit- 
able conversion pro tanto, but a conversion in tolo, for 
the purpose of closing and settling the partnership 
affairs; and to confer rights and powers on the sur- 
viving partner which are not incident to the relation, 
nor implied in the mere contract of partnership. 

The parts of supplementary articles, having refer- 
ence to the contingency of the death of one of the 
partners, make special provisions for the management 
and settlement of the business in Selma, and author- 
ize the surviving partner to sell the renal [estate situ- 
ated in that place, at such time and on such terms as 
he may consider best for the interest of all concerned, 
requiring the personal representative of the deceased 
partner to join in any deed necessary to convey a per- 
fect title both atlawand inequity. If he did not 
deem it advisable to sell the real estate in Selma,when 
he closed the mercantile business, he was authorized 
to lease it; but in no event should a sale be postponed 
beyond five years from the death of the deceased 
partner. The surviving partner is authorized to take 
the entire interest in certain designated lots in Mon- 
tevallo at a fixed price, and the personal representa- 
tive of the deceased partner is required to make a 
conveyance if he elected to take, but no provision is 
made for selling to others. The firm owning other 
real estate, which includes the land sued for, after 
making the foregoing specific provisions, which for 
some reasons were deemed specially material, the 
partners incorporated the general clause above quo- 
ted, relating to all the real estate. What is the legal 
effect of such stipulation in a contract of copartner- 
ship? Though at first there was opposition in Eng- 
land to recognizing realty asa part of partnership 
stock, in Thornton v. Dixon, 3 Brown Ch. 199, Lord 
Thurlow said, that if the agreement had been that the 
lands should be valued and sold, it would have con- 
verted it into personalty; but that the agreement in 
the case before him was not sufficient to vary the 
nature of the property. Here isa distinct recogni- 
tion of the authority of the partners to effect a con- 
version by agreement. The courts being forced, by 
the necessities of trade, to hold that realty may be- 
come a part of the partnership stock, by a series of 
subsequent decisions, the doctrine was established; 








and it is now the settled rule in England, that when 
real property is purchased with partnership funds for 
partnership purposes, the transaction, by force of the 
contract, in the absence of a special stipulation, 
makes it personalty, effecting a conversion out and 
out. Darby v. Darby, 3 Drew. 495. The doctrine jg 
rested on the ground that by the contract of partner. 
ship all the firm property, real and personal, is to be 
sold on a dissolution. This goes further than the 
American rule, by which the real estate, not wanted 
for partnership purposes, to pay the debts, or to 
equalize the benefits and burdens between the part- 
ners, remains reaity, subject to all incidents, as such, 
in the bands of those holding the legal title. Never- 
theless the parties may, by express agreement, stamp 
it with the character and qualities of personal prop- 
erty. The supplementary articles, by the express and 
special stipulations of the deceased partner under 
which he became joint owner, impress the real estate 
with “all the incidents and liabilities of partnership 
funds and personal property,’ thereby placing it on 
the same legal footing and in the same legal position 
as the personalty. The specific performance of the 
stipulations of the contract, in respect to the settle- 
ment of the business and the disposition of the firm 
property after the death of one of the partners, would 
itself convert the real estate into personal assets, 
Wileox v. Wilcox, 13 Allen, 352. 

Such being its effect and operation, what are the righte 
and powers of the surviving partner, under such con- 
tract of copartnership? In determining these, we are 
not left to imply them from the supplementary arti- 
cles alone, forin connection therewith, the codicil 
may be properly considered. The testator prefaces 
the dispositions of his individual property, as made 
by the codicil, with the declaration that by the sup- 
plementary articles he “ did provide, give, and grant 
all necessary arrangements, directions and powers for 
the conduct and management, control and winding 
up and settlement” of all the firm matters. The 
partners exhibit entire confidence in the business 
capacity and integrity of each other; and the pre 
dominant purpose is to facilitate and simplify the set- 
tlement of the partnership affairs by the survivor, on 
whom the right and duty are devolved by both the 
will and the law. To consummate this controlling 
object, the parties agreed to impress the real estate 
with all the incidents and liabilities of partnership 
personal property, and directed that it should be con- 
sidered a part of the joint stock and funds, and as 
possessing all such incidents and liabilities. The 
question arises, what are the incidents and liabilities 
which attach to the personalty, and not to the realty, 
belonging toa partnership? They may be regarded 
as legal in their nature and character, as distinguished 
from merely equitable. On dissolution by the death 
of a member, the survivor bas the right and power to 
sell and pass the legal title to the personal property, 
though there may be no firm debts, and asale is neces- 
sary only for the settlement of the partnership, and 
the distribution of the assets; but he has a right to 
sell the real estate only when required for the pay- 
ment of debts, or for an adjustment and equalization 
of the partnership accounts, and then can convey 
only an equitable title. Both kinds of property are 
subject to the debts, but the primary liability rests on 
the personal assets, on the insufficiency of which de- 
pends the right of the survivor to dispose of the real 
property, and without the exhanstion of which a court 
of equity will not charge the realty in favor of a cred- 
itor. 

The parties evidently contemplated and designed 
that in winding up and settling the firm matters, 
all the property, both real and personal, should 
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pe sold by the survivor, without reference to the 
necessity of its use to pay debts, or to adjust the 
accounts. The general couception is the conversion 
of the real into personal property, both possessing the 
game incidents and liabilities, so that the real and per- 
sonal assets shall constitute a joint-stock, which or 
any part whereof the survivor had the right to dispose 
of in his discretion, and as he deemed most advisable 
for the interests of all parties, to remove impediments 
to speedy and advantageous sales, and to relieve the 
survivor of the difficulties and embarrassments which 
might prolong a full and complete settlement. Un- 
less the clause under consideration makes the realty 
chargeable with the debts equally with the personalty, 
whether at law or equity, unless it gives the survivor 
the power to sell the real estate the same asthe per- 
sonal property, it is without meaning, and has no field 
of operation. No precise form of words is necessary 
to create a power; it will be implied when the inten- 
tion is manifest to enable an execution of the trusts 
devolved. As the intent is apparent, that all the 
property of the partnership, real and personal, shall 
be sold for the purpose of settling its affairs, and that 
a division of the residue should be made by the sur- 
vivor between the parties entitled, the power to sell 
necessarily follows. Winston v. Jones, 6 Ala. 550. 

This conclusion is strengthened when the codicil 
and the supplementary contract are considered to- 
gether in respect to the appointment of executors, 
By the contract it is stipulated that the surviving 
partner shall be nominated co-executor with any other 
person appointed by any codicil or will thereafter 
made. In pursuance thereof, the testator, by the 
codicil, nominated John T. Davis, his son, and the 
surviving partner executors, ‘‘ with full and plenary 
powers to sell and convey real estate, and to do all acts 
needful to carry out the true intent and meaning of 
this codicil, and the last will and testament to which 
it is added as aforesaid.’’ When it is observed that 
the power to settle the partnersbip is a personal trust 
vested in the surviving partner; that the personal 
representative, other than the survivor, is required 
only to unite in and make conveyance in specified in- 
stances; and that full and plenary powers are con- 
ferred eo nomine to sell and convey real estate, and to 
do allacts necessary to carry into effect the intent and 
meaning of the supplementary articles—the intention 
of the testator cannot be misunderstood nor mistaken. 
Itjis apparent that in respect to the sale of the firm prop- 
erty the power was not intended to be a joint power, 
from the fact that the son was a minor, and another 
person is appuinted to act as executor until he at- 
tained his majority, upon whom no special power is 
conferred, and who is exempt from responsibility ex- 
cept for assets actually received by him. His active 
duties relate to the individual estate of the testator; 
and there is no provision for coutinuing the partner- 
ship business, except at the discretion of the survivor, 
whose principal and constant aim shall be as speedy 
settlement as may be consistent with the interests of 
all parties. 

We hold that by the clause impressing the real es- 
tate with all the incidents and liabilities of partner- 
ship personal property, in connection with the other 
provisions of the will, considered as an entirety, the 
same power is conferred on the surviving partner to 
sell the real which he has by law to sell the personal 
property, and that his conveyance as such conveys the 
legal title, unless when otherwise specially provided. 

Affirmed. 
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NEW YORK COURT OF APPEALS ABSTRACT. 


BANKS — FRAUD IN SALE OF BANK STOCK — OWNER- 
SHIP.— (1) L., who was president of the defendant 





national bank, aud who had substantial control and 
management, bought fifty shares of defendant’s out- 
standing stock, to pay for which he indorsed a note, 
signed by M., the cashier, placed it in the bank as dis- 
counted paper, and drew the money thereon. He 
afterward bought 148 shares, and to pay for them 
obtained from defendant an ordinary call-loan. On 
subsequently selling a portion of the stock, L. applied 
the price to pay the note and reduced the call-loan. 
He did not assume to act for defendant in buying the 
stock, and it was transferred to him individually, and 
was in his name on the books. L. had no actual 
authority to buy the stock for defendant; but the evi- 
dence tended to show that the purpose of the purchase 
was to get the stock into the hands of persens who 
would be useful to defendant. Rev. Stat. U. S., § 5201, 
prohibits a national bank from purchasing or holding 
the shares of its stock, unless necessary to prevent a 
loss of a bona fide debt. Inan action for fraudina 
subsequent sale of such stock by L., held, that defend- 
ant could not be charged as owner of the stock. (2 
In an action against a national bank, to recover for the 
fraud of its president ina sale of defendant’s stock, 
on the question whether the president represented 
defendant to be the owner of the stock, plaintiff testi- 
fied that in the conversation resulting in the sale, the 
president stated that ‘‘we can sell you some of our 
stock ’”’ at 160, and that that was ‘‘the price that the 
bank took it in at.’’ Plaintiff did not inquire as to the 
ownership. ‘The president testified, that while he 
might have stated that ‘‘we have some stock,” his 
best recollection was that he did not say “the bank 
took it in.”’ The president was the owner of the stock, 
and though he was shown to be guilty of unlawfully 
taking the funds of the bank, and to have committed 
a fraud on plaintiff, no motive appeared for his re- 
presenting defendant to be the owner. Held, that the 
evidence sustained a finding of the trial court negativ- 
ing the representations. Oct. 4, 1887. Prosser v. First 
Nat. Bankjof Buffalo. Opinion by Earl, J. 
RECEIVER — ISSUE OF CERTIFICATES FOR LABOR — 
POSTPONEMENT OF MORTGAGE LIEN — EXPENSES OF 
RECEIVERSHIP — REORGANIZATION.— (1) The Rock- 
away Beach Improvement Corporation executed a 
mortgage to a trustee to secure an issue of bonds, and 
in subsequent proceedings to which neither the bond- 
holders nor trustee were parties, an order was made 
without notice to them, authorizing the receiver of 
the corporation, appointed in those proceedings, to 
borrow money to pay employees of the corporation, 
and issue certificates therefor, the lien of which upon 
the corporate property should be prior to that of the 
mortgage. No emergency requiring the use of extra- 
ordinary means for preserving the property was shown, 
but a referee in other and subsequent proceedings 
found that at the time of the orderthe workmen were 
riotous, and that much of the corporate property 
would probably have been destroyed or seriously in- 
jured but for the loans upon the certificates. Held, 
that neither the facts shown on the application for the 
order, nor the facts found by the referee, authorized 
the postponement of the mortgage lien. No doubta 
serious emergency existed, growing out of the discon- 
tent and riotous disposition of the workmen. But the 
State primarily assumes the duty of the preservation 
of public order, and the repression and punishment of 
crime. It enacts laws, constitutes courts and com- 
missions officers to this end. It especially makes pro- 
vision intended to prevent riots, and it seeks to in- 
sure prompt action onthe part of local officers and 
communities by imposing upon the latter pecuniary 
responsibility for injuries to property caused by 
riotous assemblages. In this case no attempt, so far 
as appears, was made by the receiver or by the com- 
pany to secure the intervention of the public authori- 
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ties to suppress the apprehended disturbance, or to 
arrest those who threatened to burn the property of 
the company. It clearly ought not to have been as- 
sumed that the ordinary agencies of the law were in- 
adequate tothe situation, or that the law, operating 
through ts regularly appointed channels, was impotent 
to control the situation. It would be difficult to de- 
fine, by a rule applicable in every case, what are ex- 
penses of preservation which may be incurred by a re- 
ceiver by authority of the court. It was said by James, 
L. J., in Inve Iron-Works Co., 3 Ch. Div. 427, that 
** the only costs for the preservation of the property 
would be such things as the repairing of the property, 
paying rates and taxes which would be necessary to 
prevent any forfeiture, or putting a person in to take 
care of the property.’’ Wherever the true limit is, we 
think it does not include the expenditure authorized 
by the order of August 17, and that such an expendi- 
ture is and ought to be excluded from the definition. 
There must be something approaching a demoustrable 
necessity to justify such an infringement of the rights 
of the mortgagees as was attempted in this case. We 
have not lost sight of the recent very important cases 
decided in the Supreme Court of the United States 
involving the question of the power which may be 
vested by the court in receivers of insolvent railroad 
corporations, and the right of the court to provide for 
the payment of. certain debts, contracted before or 
after the appointment of areceiver, out of the income, 
and if that is inadequate, out of the corpus of the 
property. These cases and decisions are the outcome 
ofthe growth of railroad enterprises and business 
within a comparatively recent period. It has been 
held that under special circumstances the court may 
direct the payment of ante-receivership debts for 
labor or supplies contracted within a limited period 
before the insolvency, the adjustment and payment of 
traffic balances in favor of connecting roads, and may 
direct the receiver to operate the road pending the 
foreclosure, and to that end purchase necessary rolling 
stock four the use of the road, and make repairs and 
improvements thereon, the expense of which shall be 
acharge onthe property in priority to legal liens. 
Wallace v. Loomis, 97 U. S. 146; Fosdick v. Schall, 99 
id. 235; Barton v. Barbour, 104 id. 126; Miltenberger 
v. Railway Co., 106 id. 286; Trust Co. v. Souther, 
107 id. 591; Burnham v. Bowen, 111 id. 776; Trust 
Co. v. Railway Co., supra. It cannot be success- 
fully denied that the decisions in these cases vest 
in the courts a very broad and comprehensive juris- 
diction over insolvent railroad corporations and their 
property. It will be found on examining these cases, 
that the jurisdiction asserted by the courts therein is 
largely based upon the public character of railroad 
corporations, the public interest in their continued 
and successful operation, the peculiar character and 
terms of railroad mortgages, and upon other special 
grounds not applicable to ordinary private corpora- 
tions. It was said by Waite, C. J., in Fosdick v. Schall, 
that ‘railroad mortgages and the rightsof railroad 
mortgagees are comparatively new in the history of 
judicial proceedings. They are peculiar in their char- 
acter, and affect peculiar interests.’’ And it is said in 
Barton v. Barbour; ‘‘The new and changed con- 
dition of things which is presented by the insolvency 
of such a corporation as a railroad company, has ren- 
dered necessary the exercise of large and modified 
forms of control of its property by the courts charged 
with the settlement ofits affairs, and the disposition 
of its assets."’ These cases furnish, we think, no 
authority for upholding the order of August 17, orfor 
subverting the priority of a lien, which according to 
the general rules of law, the bondholders acquired 
through the trust mortgage on the property of the 
company. It would be unwise, we think, to extend 








= ——— 
the power of the court, in dealing with property in 
the hands of receivers, to the practical subversion or 
destruction of vested interests, as would be the case 
in this instance if the order of August 17, should be 
sustained. Itis best for all that the integrity of con. 
tracts should be strictly guarded and maintained, and 
that a rigid, rather than a liberal construction of the 
power of the court to subject property in the hands of 
receivers to charges, to the prejudice of creditors, 
should be adopted. (2) A corporation to secure an 
issue of bonds, executed a mortgage to a trustee, who 
was one of its directors and stockholders. A receiver 
of the corporation, appointed in subsequent proceed. 
ings to which neither the trustee nor bondholders 
were parties, without notice to them, was authorized 
by an order of the court to borrow money, and issue 
certificates therefor, the lien of which should haye 
priority over that of the mortgage, and after the issue 
of such certificates, the order was approved by the 
trustee, in common|with others, acting in the capacity 
of a director and stockholder. Held, that neither such 
action of the trustee, nor his inaction estopped the 
bondholders, from obtaining a review of the order, 
(3) In a controversy between bondholders and holders 
of receiver's certificates of a corporation as to the 
disposition of the surplus moneys arising from the 
sale of the corporate property undera prior mortgage, 
expenses incurred in a scheme for the reorganization 
of the corporation, for which itis claimed a large 
portion of the bonds and other securities were pledged, 
may be adjudged, and any lien therefor enforced, 
Oct. 4, 1887. Ruhtv. Attrill. Opinion by Andrews, J. 
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ABSTRACTS OF VARIOUS RECENT 


DECISIONS. 
ASSIGNMENT FOR BENEFIT OF CREDITORS — GIVING 
ASSIGNEE DISCRETION AS TO SALE— VALIDITY.—A 


voluntary assignment for the benefit of creditors au- 
thorized the assignee to ‘‘sell and dispose’ of the 
property conveyed ‘upon such terms and conditions 
as in his judgment may seem best, and most for the 
interest of the parties concerned, and convert the 
same into money.” Held, that the discretion vested 
in the assignee must be understood asa legal discre- 
tion; that the terms used did not necessarily imply an 
authority to sell on credit; and that the assignment was 
therefore not void, as necessarily tending to hinder 
and delay the creditors in the collection of their debts. 
We are not inclined to follow the rule of construction 
adopted in Keep v. Sanderson, 2 Wis. 42; 12 id. 352, 
but to follow the rule laid down in Norton v. Kearney, 
10 id. 443, and Bound v. Railway Co., 45 id. 545, in this 
court, and in Kellogg v. Slauson, 11 N. Y. 302, and 
Nye v. Van Husan, 6 Mich. 329, in the courts of New 
York and Michigan. It does not seem to as that un- 
der the present state of the law in this State in regard 
to voluntary assignments, a different rule of construc- 
tion should be adopted in construing an assignment 
than is adopted in the construction of other contracts 
and grants of powers. Weare disposed to adopt the 
rule as stated by this court in Norton v. Kearney, and 
which is clearly expressed in the opinion in that case 
in the following language: ‘‘ It is contended that the 
words ‘in my discretion’ are as broad and compre- 
hensive as the words upon such terms and condi- 
tions,’ and necessarily imply an authority to sell upon 
credit. We are of the opinion that the discretion 
here vested must be understood as a legal discretion, 
that is, a discretion to beexercised within the limits 
which the law fixes in such cases. There 1s ample 
room for the exercise of this discretion, without tran- 
scending any rule of law. It must be held to apply to 
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the mode of sale—as to whether it shall be public or 
private, by the quantity or single article—and the 
various other details of such transactions. By this 
construction the instrument is sustained and its lan- 
guage satisfied.” This rule was adhered to in Bound 
v. Railway Co., supra, notwithstanding the very able 
argument of the late learned chief justice to sustain 
the rule adopted in Keep v. Sanderson, in opposition 
thereto. Sup. Ct. Wis., Sept. 20, 1887. Cribben v. El- 
lis. Opinion by Taylor, J. 


ASSOCIATIONS — BOARD OF TRADE— EXPULSION OF 
MeMBERS.—The charter of the board of trade, city of 
Chicago (3 6), provides that the corporation ‘‘shali have 
the right to admit or expel such persons as they may 
see fit, in manner to be prescribed by the rules, regu- 
lations and by-laws thereof ;”’ under the authority of 
which, rule 4, $39, was adopted, which provides that 
for certain causes “any member of the association 
may be censured, suspended or expelled by the board 
of directors, as they may determine.’ Held, that the 
board of directors, by virtue of the delegated author- 
ity given by these sections, has the power to expel 
members from the association. (1) The first point 
made by appellant is that the ‘‘ Board of Trade of the 
City of Chicago” cannot delegate the power of ex- 
pulsion to its board of directors, and that his expul- 
sion is illegal as having been the act of the directors, 
when the power to bring it about rested with the body 
of the corporators. The main authority relied upon 
in support of this position is the case of State v. 
Chamber of Commerce, 26 Wis. 65, where an act pro- 
vided that corporations organized under it should 
“have the right to admit as members such persons as 
they may see fit, and expel any members as they may 
see fit.” The language of appellee’s charter (vide Priv. 
Laws 1859, p. 15) is, however, much broader aud more 
comprehensive than the Wisconsin law. Under the 
authority of the sixth section of the charter, the 
board adopted the ninth section of rule 4, which pro- 
vides that, **when any member of the association 
* * * ghall violate any of the rules, regulations or 
by-laws of the association, or * * * shall be guilty 
of making or reporting any false or fictitious pur- 
chases or sales, or * * * shall be guilty of any act 
of bad faith, or * * * of any dishonorable or dis- 
honest conduct, he shall be censured, suspended or 
expelled by the board of directors, as they may de- 
termine from the nature and gravity of the offense 
committed. * * * An «affirmative vote of at least 
twelve members of the board of directors shall be 
necessary to expel.’’ We think that the ninth section 
of rule 4,as here quoted, comes fairly within the 
meaning of section 6 of the charter. The latter sec- 
tion gives the corporation the right to expel such per- 
sons as they may see fit, in such ‘* manner’”’ as may be 
prescribed by the ‘“‘rules,’’ regulations, ete. Expul- 
sion by the action of the directors is one mode or 
manner of expulsion; expulsion by a majority vote of 
all the corporators is another mode or manner of ex- 
pulsion. A rule prescribing the former mode is as 
much authorized and justified by the language of the 
charter asarule prescribing the latter mode. State 
v. Chamber of Commerce, 47 Wis. 670. (2) When the 
appellant became a member of the board of trade, un- 
derand subject to the articles and conditions of its 
charter, and by signing an agreement to be governed 
by the rules, regulations and by-laws passed in pur- 
suance of that charter, he, of course, became such 
member under and subject to the rule which imposed 
expulsion as a penalty for the offense with which he 
was charged, and under and subject to the rules which 
directed the mode of investigating and trving such 
offense. The proceedings against him appear to have 
been regular and in accordance with the rules and the 








provisions of the charter. The expulsion is therefore 
conclusive against him. ‘The sentence is like an 
award made by a tribunal of the party's own choosing. 
* * * The society being empowered by its charter 
to act judicially, its sentence is just as conclusive as 
that of any other judicial tribunal.” Ang. & A. Corp. 
(11th ed.), § 418; High Extr. Leg. Rem. (2d ed.), § 292. 
Sup. Ct. Ill, Sept. 26, 1887. Pitcher v. Board of Trade 
of City of Chicago. Opinion by Magruder, J. 

CARRIER — PASSENGER—DUE CARE—QUESTION FOR 
gurRyY.—In an action for injuries received by plaintiff 
in alighting from defendant’s train, a charge that it is 
the duty of the conductor to assist passengers from 
the train is erroneous. Negligence, as we understand 
it, is in the main a question of fact, or rather whether 
it exists or not in a special case is ‘a question of fact 
for the jury. All that the law has ever determined 
on the subject is that it consists in failing to bestow 
due care to the matter in hand; failing to do that 
which due care requires to be done, or doing that 
which said care forbids. This is about all that a judge 
can ordinarily say to the jury as to the law of negli- 
gence. Whether the facts proved show the absence of 
this care is for the jury, untrammelled by any expres- 
sion of opinion from the judge. Now it seems to ue 
that his honor here went beyond this rule when he 
charged the jury, as matter of law, that it was the 
duty of the conductor to assist the passengers off. He 
ought to have left this to the jury. It was their prov- 
ince to say whether failing to assist the plaintiff, un- 
der the circumstances surrounding her and him, the 
conductor failed to bestow that care which the mat- 
ter reasonably demanded at hishands. The appellant 
excepted, secondly: ‘** Because his honor erred in 
charging the jury that it was the duty of the conduc- 
tor to especially assist the passengers out who were 
‘aged and helpless and infirm,’ without the necessary 
qualification that notice of such age, helplessness or 
infirmity must be brought home to the conductor by 
the passenger, or the conductor be proven to have had 
knowledge of the same.’ Negligence, as we have 
said, being defined in law to be the absence of due 
care, it is of course a relative matter, and therefore 
what would be negligence in one case might not be so 
in another. But the whole question, where the case 
escapes a demurrer or nonsuit, is forthe jury upon 
all the testimony. And inasmuch as we think it was 
error for the judge to charge, as he did, that it was 
the duty of the conductor to personally assist the 
plaintiff in attempting to leave the car, this error 
would not have been cured, even if the qualiffeation 
suggested had been made. What we desire to be un- 
derstood as saying is this: That the fact that a con- 
ductor fails to assist a passenger in disembarking 
from the car cannot be laid down in Jaw as constitut- 
ing in itself negligence, but it isa fact which may go 
to the jury, with the other facts, including @ want of 
knowledge on the part of the conductor of the age and 
infirmity of any passenger, as circumstances for them 
to consider in determining the question whether due 
care had been observed or not. And it is the prov- 
ince of the jury to decide‘the force and effect of such 
testimony, and not for the judge. S. C. Sup. Ct., 
Sept. 20, 1887. Simms v. South Carolina Ry. Co. Opin- 
ion by Simpson, C. J. 


CRIMINAL LAW — TRIAL — REMARKS OF COUNSEL.— 
The defendant, as appears from the record, had made 
a motion to continue this case for the absence of cer- 
tain witnesses, by whom he expected to prove that he 
was not near the scene of the homicide at the time it 
took place. These persons were sent for. They ap- 
peared, but he failed to introducethem. This motion 
was made, it will be remarked, before the jury was 
impaneled, and was probably made in writing, or if 
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made orally, there was no evidence of it before that 
jury: and it was certainly a very damaging circum- 
stance to allow counsel to proceed and argue the guilt 
of the prisoner from his failure to produce these wit- 
nesses; and when the court’s attention was called to 
this subject, he should have promptly reproved the 
proceedings, and admonished the jury that it was im- 
proper, and that they should give it no attention; but 
this he seems to have declined. Unless this was a case 
of circumstantial evidence, so strong as to imperatively 
demand the finding the jury made, we can easily see 
how injury, and agreat injury, might have resulted to 
this defendant from such a course of proceeding. The 
defendant may be guilty, and may have been proven 
to be guilty, but his guilt could be established only by 
legal testimony properly introduced to the jury by 
witnesses with whom he was entitled to be confronted. 
Has the defendant had a fair trial with none but legal 
testimony before the jury? We think not; we can- 
not undertake to say what influence the circumstances 
improperly insisted upon in the argument may have 
had upon the jury; and a new trial is therefore 
granted, solely upon this ground. Ga. Sup. Ct., May 
9, 1887. Blackman v. Stale. Opinion by Hall, J. 


NUISANCE — RENDERING FACTORY. — (1) An 
instruction to the effect that defendant, having lo- 
cated his rendering tanks as far from thickly settled 
communities as they reasonably could be, and made 
reasonable provision for rendering what might be 
brought there, would not be liable for having caused 
more to be brought than could be rendered, however 
offensive to the neighborhood it might become, if the 
jury believed that the business was nota nuisance 
when the carcasses were rendered as fast as collected. 
Held, properly refused. The first instruction is based 
upon the theory that defendant, having located his 
rendering tanks remote from thickly settled commu- 
nities, as far as they reasonably could be, and that 
they were managed with the most approved appli- 
ances, and he had made reasonable provision for ren- 
dering what might be brought to the tanks, or such 
provisions as in the judgment of a reasonably prudent 
man would be a sufficient provision therefor, he would 
not be liable if he should cause more to be brought to 
the tanks than could be rendered, however offensive 
to the neighborhood such carcasses might become, if 
the jury believed that the business was not a nuisance 
when the carcasses were rendered as fast as they were 
collected. In determining whether establishments of 
this kind, which belong to the class denominated 
prima facie nuisances, are nuisances in fact, the loca- 
tion, whether convenient or otherwise, as well as the 
management and the effect produced on the neighbor- 
hood, must be considered. If it be conceded, as con- 
tended, that the tanks were not of themselves, or the 
business of operating them was not a uuisance, or 
liable to become so, when operated with proper care, 
yet the fallacy of the instruction is apparent, in that 
it assumes that the defendant was justified in collect- 
ing more carcasses than could be rendered before 
they became offensive to the neighborhood. It may 
have been convenient for farmers to sell their dead 
hogs, and defendant may have been bound to care for 
the dead animals on the trains of the railroad, but he 
was not bound to buy or collect more than he could 
dispose of. What excuse can it be to him for permit- 
ting, fora namber of days, large quantities of putrid 
carcasses to lie exposed at his establishment, that 
more hogs died than his tanks had capacity to vender? 
It is true, the defendant says he did not think it would 
be treating his neighbors right not to take their dead 
cholera hogs, but when he took themin quantities 
larger than he had the ability to care for, and prevent 
becoming a nuisance to the neighborhood, he was not 











in the exercise of ordinary or reasonable care. (2) On 
a trial for nuisance in operating a rendering establish. 
ment, an instruction that the jury may take into con- 
sideration the fact that the parties nearest to such eg- 
tablishment, and claiming to be injured thereby, or 
some of them, were at or during the same time keep- 
ing on their own premises dead carcasses and offen- 
sive matter, held, properly refused, as such fact would 
be no justification for the defendant. The third in- 
struction is faulty in that it would, if given, authorize 
the jury to consider other distinct nuisances not con- 
nected with the one in question; and also, if they 
found from the evidence that the persons named in 
the indictment as having been prejudiced by the nui- 
sance, ‘or some of them, have from time to time vol- 
untarily contributed to the support and increase of 
the business, etc., of the tanks, such facts might be 
considered in determining the question of nuisance. 
If it was shown that there were other nuisances atthe 
same time (which is not here established), their pres- 
ence would be no justification to the defendant. The 
question was, is the business of defendant productive 
of odors which are offensive to those within their 
range, so that it produces physical discomfort? Rex 
v. Neil, 2 Car. & P. 485; Russ. Crimes, 437. It cannot 
be said, either, that because one of the persons named 
in the indictment, or all of them, may have volun- 
tarily contributed to the increase or support of the 
“business,” it would justify or excuse the defend- 
ant in so conducting his business that it would 
become a nuisance. Wood, Nuis. 553; Smith v. Phil- 
lips, 8 Phila. 10; Tipping v. Smelting Works Co., 1 Ch. 
App. 66; Rose. Crim. Ev. 795. (3) The fact that the 
business of rendering dead animals is one of great 
public convenience is no defense to an indictment for 
nuisance in permitting to be collected and deposited, 
at the rendering tanks, such animals, offal and filth to 
the prejudice of others. It is said the proof shows 
the existence of three things: (1) Necessity for the 
business; (2) suitableness of lucation of defendant’s 
tank; and (3) proper care and management; and these 
concurring, it is said, establish the non-liability of the 
defendant. It is also insisted with great apparent 
earnestness that the acts of defendant are justified by 
the immediate urgency for the disposition of the dead 
animals, out of regard for the public health and con- 
venience. In respect to the suitableness of location, 
it may be said that in respect of trades and business, 
which generally produce ill effects upon the adjacent 
owners of property, such as tanneries, smelting works, 
rendering and soap factories, and the like, and de- 
nominated therefore prima facie nuisances, the weight 
of authority in this country and Great Britain prob- 
ably is that no place can be held to be convenient for 
the exercise of anoxious trade where injurious results 
therefrom ensue to others. In respect however of 
businesses or trades which produce merely annoyance, 
thereby producing physical discomfort, but which are 
not hurtful in character, that is, injurious to health or 
life, the rule is not of the same strictness. See Tip- 
ping v. Smelting Co., supra; Rex v. Dixon, 10 Mod. 
339; 1 Hawk. P. C., ch. 75, § 10; opinion by Blackburn, 
J., in Fletcher v. Rylands, L. R.,1 Exch. 289; McKeon 
y. See, 51 N. Y. 300; Rylands v. Fletcher, L. R., 3 H. 
L. 330; Peck v. Elder, 3 Sandf, 126; Catlin v. Valen- 
tine, 9 Paige, 575; Water-Works Co. v. Potter, 7 Hurl. 
& N. 167; Pinckney v. Ewens, 4 Law T. (N.S.) 741; 
Attorney-General v. Leeds, 39 Law J. 254; Cahill v. 
Eastman, 18 Minn. 324 (Gil. 292); Beardmore v. Tred- 
well, 3 Giff. 683; Bamford v. Turnlly, 31 Law. J. 286, 
cited in full, 3 Giff. 690, et seq. However, it will not 
be necessary to determine this question here, for it 
clearly appears that the defendant was guilty of col- 
lecting the carcasses of dead animals at his tanks, and 
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depositing and permitting to remain noisome sub- 
stances, contrary to the provision of the statute, inde- 
pendently of the business of carrying on his render- 
ing establishment. In respect of the third proposi- 
tion—that is, proper care and management by the 
defendant of his business—it has already been shown 
that whatever the care exercised to prevent the mere 
rendering of the carcasses in defendant’s tanks from 
being prejudicial to others, he permitted to be col- 
lected and deposited there dead animals, offal and 
filth, in direct violation of the statute, unless the pub- 
lic necessity or convenience will justify his acts. The 
law does not however balance conveniences, and it 
makes no difference if the work is really in the inter- 
est of society, or necessary for the preservation of the 
public health. It is now well settled “that the cir- 
cumstance that the thing complained of furnishes, 
upon the whole, a greater convenience to the public 
than it takes away, is no answer to an indictment for 
nuisance.”” Rosc. Crim. Ev. 794-798, M. IV. In 
Attorney-General v. Leeds, 39 Law J. 254, the town of 
Leeds was indicted fora public nuisance created by 
the discharge of sewerage of the town into a river, 
and thereby polluting thestream. The defense was 
that there was no other practicable way to drain the 
town, and the health of the inhabitants thereof de- 
pended upon maintaining this outlet for its sewerage. 
It was held to be no defense, the court holding that, 
in prosecutions or actions for nuisance, the court 
would not balance conveniences, but when the viola- 
tion of the public or private right was clear, there 
could be no excuse heard of public convenience that 
would protect the person or corporation committing 
the nuisance from civil or criminal prosecution. In 
Rex v. Russell, 6 Barn. & C. 566, it was held at nisi 
mrius that where agreat public benefit accrues, arising 
from the abridgment of the right of passage, such 
abridgment is not a nuisance. But in Rex v. Ward, 4 
Adol. & E. 384, Russell's case was expressly overruled, 
and it was there held that there can be no balancing 
of benefits, and a defendant will not be permitted to 
show that the public benefit resulting from the alleged 
nuisance was equal to the public inconvenience occa- 
sioned thereby. In State v. Kaster, 35 Lowa, 221, on 
indictment for nuisance in maintaining shipping yards 
it was held to be no defense that the shipping yards 
were a great and essential accommodation to the pub- 
lic; that owing to their locality, character of surface, 
etc., they were less offensive than any other answer- 
ing the same public demand, and were reasonably well 
kept. See also Hart v. Mayor, 9 Wend. 571; 3 Greenl. 
Ev., § 187; Attorney-General v. Lunatic Asylum, 4 
Ch. App. 146; Holsman vy. Boiling Springs Co., 14 N. 
J. Eq. 335; Chutev. State, 19 Minn. 271; Gil. 230. This 
position is not only abundantly sustained by au- 
thority, but is sound in principle. To hold otherwise 
would be to compel the citizen to abandon his prop- 
erty at the demand of the public convenience, with- 
out the forms of law and without compensation. To 
live in the comfortable and free enjoyment of the air, 
free from unnecessary pollution, is the right of all, 
and any act which takes this away from an individual 
is actionable as a private injury; that which deprives 
the community of the right is indictable asa public 
wrong. If it was necessary for the public health or 
convenience that dead animals should be summarily 
disposed of, means could be readily found, without 
accumulating them, from the adjacent towns and 
cities and stations of a great railway, and from the 
surrounding country, in one locality. This particular 
neighborhood, comprising only perhaps a score of 
families, owed no servitude to these towns and cities, 
or to the railway or surrounding country. Its right 


tainly assured to them by the law, as to citizens of any 
other locality, however opulent. It cannot be said, 
nor is there reason or authority for the position, that 
for the public convenience of the city of Galesburg or 
other towns or stations, or of the railroad or of adja- 
cent farmers, or because it may be profitable to ship- 
pers or others that the business be carried on, that 
those persons named in the indictment or this neigh- 
borhood shall be compelled to submit to having their 
lives made physically uncomfortable and their homes 
made unenjoyable by noisome or noxious odors and 
gases. Private property cannot be taken for public 
use without just compensation, and it can make little 
difference whether it is taken or is destroyed for the 
uses of civilized life. It can make no difference that 
the convenience or even the preservation of the health 
ofa large population reguired the speedy disposition 
of the dead animals, or that the number actually in- 
jured by the nuisance is comparatively small. There 
is noerrorin this record for which the judgment 
should be reversed, and it will be affirmed accordingly. 
Sup. Ct. Ill., Sept. 26, 1887. Seacord v. People. 
EvVIDENCE—DECLARATIONS OF AGENT—RES GESTE— 
NEGLIGENCE.—In an action caused by the collision of 
one of defendant’s railroad trains with the train 
which the plaintiff was upon, declarations of the con- 
ductor of defendant’s train, made just before the col- 
lision, showing the situation of the train, and that 
plaintiff's train bad not been flagged, are admissible 
as part of the res geste. The plaintiff had a right to 
show the situation of appellant’s train, and what pre- 
caution, if any, the conductor in charge of the train 
had taken to guard against danger. Ill. Sup. Ct., 

Sept. 26, 1887. Chicago & E. I. R. Co. v. Holland. 

Opinion by Craig, J. 

GIFT—PROMISSORY NOTE—INTENDED TRANSFER.— 

R. signed a promissory note for 2001., payable on de- 
mand to E. H., who wasin her service, and handed 
the note to her solicitor, with verbal directions to 
keep it till R.’s death, and pay the amount to EF. H. 
if she was stillin R.’s service. The fact that the note 
had been given was communicated to E. H., who was 
engaged to be married, and she was induced to post- 
pone her marriage and remain in R.’s service. R. died, 
leaving E. H. surviving, still in her service, and un- 
married. He/d, that there was a valid declaration of 
trust in favor of E. H., and the note must be paid out 
of R.’s estate. It was not disputed, and could 
not be disputed, that if the testatrix had placed 
2001. in cash in the hands of her solicitor for 
the purpose mentioned, with the direction men- 
tioned, it would have been a good trust. It is not 
necessary for the completion of a voluntary gift that 
the 2001. should actually be paid over in cash into the 
hands of the person who was intended to receive it, 
but there must be either a complete transfer or a de- 
claration of trust. The testatrix might have made a 
declaration of trust, making herself trustee. It was 
equally competent to her to make somebody else a 
trustee for the purpose. It seemsto me, that in this 
case the note was handed to her solicitor for the pur- 
pose and with the intention expressed when it was 
given, and which intention was never altered down 
to the time of the death of the testatrix. If the note 
had been made payable to her solicitor, it is admitted 
that he could have sued upon it, for the purpose of 
handing over the money. It seems to me precisely 
the same thing if it is not made payable to him, but 
made payable to some person in whose favor it is in- 
tended to take effect. It seems to me that the placing 
of the note in his hands was placing it in his hands as 
trustee, to hand it over to the present claimant in the 
event of a particular occurrence taking place. I do 
not think it necessary to consider what the power of 





to enjoyment of pure air and of its homes in physical 
comfort was_as valuable to its inhabitants, and as cer- 


the testatrix might have been in the meantime, if she 
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had changed her mind. Ch. Div., June 28, 1887. Re 
Richards ; Shenstone v. Brork. Opinion by North, J. 
57 L. T. Rep. (N. 3.) 249. 

INJUNCTION—DUTY OF FEDERAL COURT TO ISSUE IN 
REMOVED CAUSE—IRREPARABLE INJURY.—A prelimi- 
nary injunction will not be granted by a United States 
court to prevent a State court from enforcing its de- 
cree restraining plaintiff from selling wine and beer, 
and abating his saloon as a nuisance, under the State 
law, after the case has been removed to the United 
States court; as in such a case the injury to plaintiff 
would not be irreparable, but one capable of being 
fully compensated by damages recoverable in an action 
at law, in the event of the removed case being decided 
in his favor. The decisions leave no doubt whatever 
of the power of this court to grant injunctions in cases 
which have been regularly removed from the State 
courts. But the power to grant injunctions, and the 
duty of the court to grant them, are wholly different 
propositions. What is a preliminary injunction? It 
is an order or decree without regular evidence; in- 
deed without proof—since affidavits are not in any 
proper sense legal proofs. Such evidence, given ex 
parte without cross-examination, is notoriously mis- 
leading and delusive. A preliminary injunction is in 
fact the result of an interlocutory decree in advance 
of a regular hearing and plenary proofs. Hencea 
court always, in making orders upon such irregular 
proofs, runs a great risk of falling into grave error. A 
preliminary injunction should never be granted ex- 
cept in cases where irreparable injury is threatened, 
and the court, in granting such a remedy, should be 
certain that in attempting to prevent irreparable in- 
jury to one party it shall not do irreparable injury to 
the adverse party. See High Inj., 88 7-10, and the 
cases there cited. I donot doubt that in those re- 
moval cases, where rights of property are the direct 
subject of litigation, if any party were proceeding un- 
der the authority of the State court after the removal 
to sell, destroy, confiscate or otherwise meddle with 
the property, so as to seriously impair its value, it 
would be the duty of the Federal court to restrain and 
prevent such injurious acts, for otherwise the final 
decree of the court establishing the right of any 
clamant to the property would be useless and nuga- 
tory. The injury to be prevented would in such case 
be simply irreparable. Such was the view which this 
court took of the so-called Brewery cases when they 
were transferred from the State courts upon the au- 
thority of the decision of the Circuit judge in State v. 
Walruff, 26 Fed. Rep. 178. In these Brewery cases the 
properties involved were of very great value. No bond 
of indemnity was required of parties who sued out in- 
junctions in the State courts, aiming at their abate- 
ment and virtual destructionas nuisances. The con- 
sequences to the owners of such properties would 
have been simply ruinous, and the injury irreparable. 
These were clear cases therefore calling for the equit- 
able discretion of this court in the granting of pre- 
liminary injunctions. Unless the court wholly aban- 
doned its jurisdiction of causes thus remoyed here, 
and remanded them to the State courts, there seemed 
to be an imperative necessity for the granting of or- 
ders staying proceedings in the State courts, which 
threatened the utter destruction of the brewery prop- 
erty, the very subject of litigation. It was manifest 
that actions at law for damages by the owners of 
brewery properties injured to the extent of sums 
amounting to twenty, thirty, forty and fifty thousand 
dollars would have proved wholly futile and nugatory, 
and therefore that the injury impending in such cases 
was irreparable; and it is only in cases of irreparable 
injury that the extraordinary remedy of preliminary 
injunctions ought to be applied. But lam not able 





“to view in this light the so-called Saloon cases, to 





which the application now before me belongs. The 
damages in such cases are not large, barely suflicient 
indeed in amount to bring them into this court. The 
buildings in which the saloon business is carried on 
are not like a great brewery, which with its machin. 
ery and appliances cannot be converted to any use 
other than that for which they were intended. The 
chief loss of the saloon-owner if his business be closed 
by the action of the State court is the value of the fix- 
tures and the furniture used in his trade. These may 
be fully compensated in damages in actions at law, 
and it is perfectly clear in point of law, that if these 
saloon cases have been legally transferred to this 
court, and if the Supreme Court of the United States 
shall so decide, then every individual who, subsequent 
to the removal, proceeds against them in the State 
court, makes himself a trespasser; and that as such 
he may be made liable for all damages that may ac- 
crue to the saloon-owner. This principle is beyond 
question. The Supreme Court of the United States 
has decided repeatedly that when a case is removed 
to the United States court all further proceedings in 
the State court are withont jurisdiction, and there- 
fore are not merely erroneous, but absolutely null and 
void; and it is equally well settled, as a universal 
principle of law, that the judgment of a court with- 
out jurisdiction is no protection whatever to any one 
acting under it. It is therefore clear that all persons, 
from the judge upon the bench to the lowest minis- 
terial officer, doing injury to another in bis person and 
property by virtue of a judgment rendered in a State 
court after a legal removal of the cause to the United 
States court, would as a trespasser and wrong-doer be 
liable in damages to the injured party; for if these 
causes are removable at all, it must be upon the 
ground that the law as to them is unconstitutional 
and void. If on the other hand, the Supreme Court 
of the United States shall finally decide that these as- 
loon cases have not been legally removed from the 
State courts, then the owners of saloon property are 
entitled to no protection here, and it would bea usurp- 
ation of power by this court to give them protection 
by injunctions staying the rightful jurisdiction of the 
State courts. U.S. Dist. Ct., 8. Dist. lowa, Aug. 1887. 
Wagner v. Drake. Opinion by Love, J. 

INSURANCE — LIFE — ENDOWMENT — FORFEITURE.— 
The policy has conspicuously displayed in the margin 
the words, ** Non-forfeiture endowment policy, with 
profits.”’ There are cases which, regarding these 
marginal catch-words as an element of the contract, 
hold that the policy, at least when converted intoa 
**paid-up”’ policy, is non-forfeitable. Cowles v. Insur- 
ance Co., 65 N. H. 300; Bruce v. Insurance Co., 58 Vt. 
253; 2 Atl. Rep. 710. Other cases hold differently. In 
a recent case against the defendant company, decided 
by the Supreme Court of Connecticut, to-wit, Holman 
v. Insurance Co., 6 Atl. Rep. 405, the sum insured was 
$1,000, the period of time ten years, the annual pre- 
mium $108,72, payable partly in cash and partly by 
note, the conditions the same as here. After the pay- 
ment of two anuual premiums, partly in cash and 
partly in notes, which remained outstanding, the in- 
sured applied for a paid-up policy for $200, agreeing 
to pay annually in advance, interest on all outstand- 
ing notes. Thereupon the company reissued the policy 
indorsed as in the case at bar. The insured after pay- 
ing the interest twice more stopped, and at the ex- 
piration of the term of the policy, brought suit 
thereon. The court held that * the paid-up policy was 
in effect a new policy on the conditions of the old, 
except in so far as the conditions of the old were in- 
applicable for the reasons that no further premiums 
were to be paid, and that therefore it was forfeited by 
non-payment of the interest annually in advance on 
the outstanding premium notes. The court in render- 











nee ee. cee See eee ee ee ee 





o 


— a & 





wea 


THE ALBANY LAW JOURNAL. 


399 

















ing judgment, delivered an elaborate opinion, citing 
numerous cases in itssupport. We think its conclusion 
correct. There can be no doubt that the original policy 
was liable to forfeiture by such non-payment, unless 
its clear provisions are to be overruled because of a 
misleading phrase in its margin, as of course they 
cannot be without proof of fraud, and in our opinion 
the “‘ paid-up ” policy, both as issued and as provided 
for, is only the original policy reduced to an amount 
corresponding to the premiums paid, so that no further 
premiums are required. The expression ‘ paid-up,” 
as used in the provision for the conversion of the 
original policy into a “paid-up” policy, is put in 
quotation marks, as if the expression were used to 
designate, instead of characterize it, and if the expres- 
sion be so regarded, there is little reason for suppose 
ing that the “ paid-up*’ policy was intended to be 
any thing other than the original policy converted by 
reducing it as stated, the conditions so far as appli- 
cable continuing unchanged. That the female plain- 
tiff so understood appears from the terms of her 
application, and from her receiving back the policy as 
indorsed. It seems to us that it is by laying undue 
stress on the expression ‘‘ paid-up” that a contrary 
view has obtained. The use of an expression so likely 
tomislead cannot be too severely reprehended, but 
courts should not, on that account, give an effect to it 
which it is not entitled to. R. I. Sup. Ct. M’Quilly 
v. Continental Life Ins. Co. Opinion by Durfee, C. J. 

SHIP AND SHIPPING--STOW AGE--N EGLIGENCE--MACA- 
RONL AND GREEN FRUIT.—Under the existing state of 
knowledge it is a want of due care of cargo for a vessel 
to stow macaroniand green fruit in the same compart- 
ment of the hold. There is now no such general custom 
of stowing macaroni and green fruit together as to 
constitute a usage exempting the ship from the conse- 
quences of damage arising therefrom in the existing 
state of knowledge. The steamship B. delivered in 
the port of New York certaiz macaroni which had 
been damaged during the voyage by the fumes of 
heated and decaying green fruit, which had been 
stowed in the same compartment. The bills of lading 
excepted *‘damage from other goods by sweating or 
otherwise.’ Held, that though the exception covered 
this damage, the vessel was liable for her negligence in 
stowing the two articles in the same compartment. 
Clark v. Barnwell, 12 How. 272; Mainwaring v. The 
Carrie Delap, 1 Fed. Rep. 874; The T. A. Goddard, 12 
id. 174, 177; The Titania, 19 id. 101. U. S. Dist. Ct., 
8. D. N. Y., June 8, 1887. Puturzo v. Compagnie 
Francaise. Opinion by Brown, J. 
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SERVANTS WAGES DURING ILLNESS. 





RECENT decision of the courts reversing a decis- 
ion of a magistrate, where an apprentice, who 

had been disqualified by illness from work, was held, 
nevertheless, entitled to claim the usual wages during 
this disability, shows that justices are apt to go wrong 
on this point. And as the subject is of great practical 
interest and the circumstances must be of frequent 
occurrence, it will be useful to notice some of the au- 
thorities, so that justices may be able more accurately 
to discriminate the important elements of the ques- 
tion. Inthe case of domestic servants, the difficulty 
caused by illness is mitigated by this circumstance, 
that owing to the ready way of determining the con- 
tract by a month’s notice the loss can seldom be very 
serious if deemed irksome; but asa rule the master 
requires to determine the contract altogether, in order 
to escape the duty of paying the usual wages while the 
servant is disabled, for as an old case expresses it, 
“the master takes his servant for better and for worse, 
for sickness and for health.’”? Common charity has sel- 
dom allowed this point to be often contested in the case 





of domestic servants, but in the case of workmen and 
apprentices and skilled artists there have been occa- 
sional litigations, and some of them attended with 
uicety. Again there are peculiar contracts where it 
is necessary for a court to consider whether the good 
health of the contracting party was not necessarily 
assumed as a condition of the contract or a basis on 
which the whole contract was founded. The simplest 
of the cases may however first be looked at. 

In Harmer v. Cornelius, 5 C. B. (N. 8.) 236, the ques- 
tion arose whethor an artisan who has been engaged 
for aterm to work in his art and proved incompetent, 
could be discharged on that account, and the right to 
dismiss servants for illness, and the relatious between 
master and servant were carefully considered by 
judges of great insight. A scene painter had been 
employed at wages of £2 10s. per week, to work at Man- 
chester. An advertisement had been put in a theatri- 
cal newspaper asking for two first-rate panorama and 
scene painters, and the plaintiff was engaged and was 
set to paint some scenes, but in a short time was dis- 
missed as incompetent. He then sued the employer 
for damages. After time taken to consider, Willes, 
J., delivered the judgment of the court to the effect, 
that when a skilled laborer, artisan, or artist is em- 
ployed, there is on his part an implied warranty that 
he is of skill reasonably competent to the task he un- 
dertakes. If there is no general and no particular 
representation of ability and skill, the workman un- 
dertakes no responsibility. Here the correspondence 
showed that there was an express representation that 
the plaintiff did possess the requisite skill. So the 
plaintiff lost his cause. 

This decision paved the way to another more closely 
bearing on the subjectZof a servant’s illness, namely, 
Cuckson vy. Stone, 1K. & E. 248. In that case the 
plaintiff had entered into an agreement to serve the 
defendant for ten years in the capacity of a brewer, 
at weekly wages of 50s. with dwelling-house and coals 
in addition. During the service he was taken ill at 
Christmas, 1857, was confined to his bed until March 
following, and was unable to attend to work till June 
nineteenth following, when he tendered his services 
and was again employed as before; but the employer 
refused to pay the wages during his illness, and for 
this sum the servant sued. It was admitted that the 
contract had never been rescinded. Lord Campbell, 
C. J., said the court agreed with what Willes, J., 
said in Jlarmer v. Cornelius, and if the plaintiff 
from unskilfulness had been wholly incompetent to 
brew, or by the visitation of God he had become, from 
paralysis or any other bodily illness, permanently in- 
competent to act as brewer, the employer might have 
determined the contract. He could not be considered 
incompetent by illness of a temporary nature. But if 
he had been struck with disease so that he could 
never be expected to return to his work, the em- 
ployer might have dismissed him, and employed 
another brewer in his stead. Instead of being dis- 
missed the servant returned to the service, and was 
employed as before. The contract accordingly being 
in force, and never rescinded, there was no suspension 
of the weekly payments by reason of the plaintiff's 
illness and inability to work. It is allowed that under 
this contract there could be no deduction from the 
weekly sum in respect of his having been disabled by 
illness from working for one day of the week; and 
while the contract remained in force there was no dif- 
ference between his being so disabled fora day, ora 
week, ora month. Hence the servant succeeded in 
recovering his wages. 

In the case of an apprentice becoming disabled 
something obviously turns on the language of the in- 
denture. In one remarkable case of Boast v. Firth, 
L. R.,4C. P. 1, the father of the apprentice had 
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covenanted that the apprentice would honestly re- 
main with and serve the plaintiff as his apprentice 
during all the term agreed upon. And the master 
sued the father on the ground that this covenant was 
broken. The defense was that by the act of God the 
apprentice had become permanently ill, and the father 
thereby was excused from performance of his cove- 
nant. The question raised was whether permanent ill- 
ness caused by the act of God, and which commenced 
after the making of the indenture, was an answer. 
The court said that the whole contract was of a per- 
sonal nature, and it must be taken that permanent 
illness or death must have been within the contem- 
plation of the parties, and would override the liability 
of the parties under the covenant. A condition was 
obviously implied that the apprentice should continue 
in sucha state as to beable to perform the service. 
And on that footing the father was held to be ex- 
cused. 

A case of a similar contract occurred in Robinson vy. 
Davison, L. R., 6 Ex. 269. The plaintiff was a con- 
tractor for musical entertainments, and had agreed to 
pay £20 to the husband of Arabella Goddard so that 
she would perform on the piano with other artists, 
but she failed to appear at the appointed time. The 
reason was that she was too ill to perform. The 
plaintiff sued for damages for breach of the agree- 
ment. The defendant accordingly set up this excuse 
as an answer tothe action. The question again was, 
whether illness was an excuse, and the point was 
argued at length. Kelly, C. B., in giving judgment, 
quoted another decision in Hull v. Wright, F. B. FB. 
746, where it was laid down as law that all contracts 
for personal services which can be performed only 
during the life-time of the party contracting are sub- 
ject to the implied condition that he shall be alive to 
perform them; and should he die, his executor is not 
liable to an action for the breach of contract occa- 
sioned by his death. Soa contract by a painter to 
paint a picture within a reasonable time would be 
deemed subject to the condition that if the painter 
became paralytic, and so incapable of performing the 
contract by the act of God, he would not be liable 
personally in damages any more than his executors 
would be if he had been prevented by death. So in 
this case of the artist engaged to play the piano, the 
parties must have known their contract could not be 
fulfilled unless the defendant’s wife was in a state of 
health to attend and play at the concert on the day 
named. The court at the same time held that it was 
the duty of the lady to give early notice of her in- 
ability so as to lessen the loss that might fall on the 
plaintiff. 

Thus the servant is, as a rule, entitled to the wages 
during illness, and if sued can set up illness as an ex- 
cuse for performance. Here again arises a distinction 
that might occur to most people, namely, whether if 
the illness is caused by the servant’s imprudence or 
misconduct the same consequence follows. This very 
point was decided in R. v. Raschin, 38 L. T. (N. 8.) 38, 
The plaintiff was a merchant's clerk engaged at a 
salary of £120 a year. He became unwell on 30th of 
July, and obtained permission to be absent from work 
till 6th August following. He remained away, and 
was under medical treatment and unable to return 
till the first week in September, when he tendered his 
services, which were declined. The employer had 
meanwhile, on 20th August, given him notice termin- 
ating the employment from that date. He claimed 
wages from Ist August to 20th September, during the 
absence; but the employer declined on the ground 
that the clerk had by his own misconduct (which was 
proved at the trial) rendered himself incapable of per- 
forming his duties. The plaintiff being nonsuited, 
leave was given to enter a verdict for the plaintiff, and 





—————e 
after argument, the court held the plaintiff to be en. 
titled. Cleasby, B., said that the question wag 
whether or not illness was such an excuse as to disen.. 
title him to recover wages during his absence from the 
employment in consequence of it. Prima facie illness 
is to be attributed to the act of God, and the court is 
not justified in going back for any length of time and 
entering into an investigation as to what may have 
been the cause of it. The effect of disability from 
illness is not to be extended. The illness which ren- 
dered the plaintiff unable to perform his duties fora 
time came upon him unexpectedly, and the court can- 
not go back to first causes and into the question of 
how it arose. The maxim, causa proxima non remota 
spectatur, is applicable. As to how precisely the dis- 
ease arose, there may be different opinions and the 
greatest uncertainty. It was merely a misfortune 
which could not have been foreseen at the time the 
contract was made, and the servant was entitled to 
wages. 

The case of Carr v. Hadrill, 39 J. P. 246, may also 
be referred to as confirming the previous cases. A 
biscuit baker had been employed on the terms of a 
week’s notice. One day he sent word that he was ill 
and unable to attend, and on inquiry this was found 
to be correct. After an absence of five weeks he re- 
turned, when the master refused to allow him to re- 
sume work. No notice had been given by the master 
to quit the service. The Court of Queen’s Bench held 
that the contract was not discharged by the servant's 
absence from illness, and being still a servant, was 
entitled to his wages, and to return to work till he got 
a week's notice to leave. 

The same doctrine was fully confirmed in the case 
of Poussard vy. Spiers, 1Q. B. D. 410. The plaintiff 
agreed to sing and play inafemale part in a new 
opera at a weekly salary of £11 for three months. The 
first performance was to be on the 28th November. 
She attended several early rehearsals, but the final re- 
hearsal had not arrived when the plaintiff was taken 
ill. She continued unwell and unable to attend the 
rehearsals for the tirst performance on 28th Novem- 
ber, so that another artist had to be engaged tempo- 
rarily. Onthe 4th December the plaintiff was well 
enough to perform and tendered her services, but 
these were declined. The question of importance 
was whether the employer was entitled to rescind the 
contract when it was discovered that the plaintiff was 
so ill as to endanger the success of the opera. And 
the court held that as the inability to attend the first 
performance went to the root of the matter, it enti- 
tled the employer to rescind the contract. 

The recent case of Pulten v. Wood, was scarcely 
needed in order to ascertain the law bearing on 
these matters, but as the magistrate made a mis- 
take, it obviously requires to be borne in mind how 
the law stands. The appellant, a plumber, had taken 
as apprentice the respondent, and the deed cove- 
nanted that he should pay the apprentice, after a cer- 
tain date, 14s. a week. During that year the appren- 
tice had atumorin his right hand, and it required 
him to go to a hospital to be treated, and he became 
an in-patient fora fortnight and underwent an opera- 
tion. For the next fortnight he was an out-patient. 
The apprentice claimed wages during his absence and 
the master refused, whereupon the application was 
made to justices under 38 & 39 Vict. ch. 90, for an order 
on the master to pay these. The magistrate refused 
and held that the master was not liable. The court 
however held that the magistrate was wrong, and 
that the series of cases which had established the 
right of the servant had been overlooked. Such a 
point can scarcely indeed be argued when the authori- 
ties are properly understood aud applied.—Justice of 
the eace. 
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CURRENT TOPICS. 

T has been urged in favor of the commutation of 
the sentence of the anarchists that theirs was a 
political crime,” and that it is not the policy of 
this government to punish such crimes. The case 
of the late insurgents in the great civil war is cited. 
This is nonsense. The case of the southern insur- 
gents was an attempt at revolution, so wide-spread 
that it assumed the dimensions and character of a 
war of one nation against another. Each side was 
forced to recognize this in regard to prisoners. 
Exactly parallel cases may be found in those of 
John Brown and Guiteau. Theirs were ‘‘ political 
crimes” clearly, and yet no one ever claimed that 
those men should go clear or receive a less punish- 
ment on that account. It is amazing, too, that 
such an eminent and intelligent statesman as Judge 
Trumbull should not only have signed a petition 
for these wretches, but seriously have misstated 
the facts. He is reported to have said there was 
no evidence of Spies’ direct participancy in the 
murder. The evidence of one witness was that 
early in the evening Spies said something to 
Schwab about ‘‘ police” and ‘ pistols,” and asked, 
‘“‘do you think one is enough, or hadn’t we better 
go and get more?” And that Schwab said to 
Spies, ‘‘now if they come we will give it to them.” 
And that Spies handed Schnaubelt something, which 
he put in his pocket. Another witness swore that 
he saw Spies light the bomb in Schnaubelt’s hand, 
and that the latter then threw it. This was con- 
troverted, but the jury had aright to believe it. 
Judge Trumbull also criticizes the evidence of Field- 
en’s firing, saying that two policemen swore they 
did not see it. But he omits to state that six wit- 
nesses swore positively to his firing. All this testi- 
mony is treated with respect by Judge Magruder 
in his opinion, and should not be ignored. As to 
the impolicy of making “ martyrs” of these men, we 
think it much wiser to make dead than living 
martyrs of them, These men in prison would 
prove a standing menace to society, and a center of 
sympathy to their fellows. Elizabeth treated Mary 
just right when she abolished her as a cause and 
source of danger to the government and her crown. 
— So far we had written when we learned of the com- 
mutation of the sentence of Schwab and Fielden, 
on the recommendation of the trial judge and the 
State’s attorney. We doubt the policy of this. 
Especially do we doubt the policy of leniency to 
Fielden, the most violent of the crew. The gov- 

ernment will get no thanks for its mercy. 


On the 13th ultimo Governor Hill entertained 
the judges of our Court of Appeals and a few 
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others at dinner. We extract the following ac- 
count from the New York Times: ‘‘The dinner 
given to the judges of the Court of Appeals and a 
few other eminent legal gentlemen, by Governor 
Hill last Thursday evening, was an occasion that 
all present will remember with pleasure. Amid 
brilliant scenes the members of our great Court of 
Appeals sat about the board in the executive man- 
sion, at which the chief magistrate of the State pre- 
sided with native grace and dignity. The enjoy- 
ment of the eminent guests was real. Unaffected 
sociability, enlivened by conversation that passed 
gracefully from ‘grave to gay,’ from the light, 
amusing anecdote to the more serious subjects, with 
magical vivacity, caused the time to pass happily 
away. It seems that these high priests of the law, 
who on the bench of the court of dernier resort, 
combine in a remarkable degree the qualities that 
constitute great magistrates with a dignity which 
sometimes seems severe, can unbend in the social 
circle with ease and pleasantry. The guests were 
as follows: Chief Judge Ruger, Judge Rapallo, 
Judge Peckham, Judge Danforth, Judge Andrews, 
Judge Earl, Judge Finch, of the Court of Appeals; 
Judges Van Brunt, Follett and Learned, of the 
Supreme Court; Esek Cowen, Esq., Col. Elliott F. 
Shepard, L. B. Proctor, Esq., E. O. Perrin, clerk 
of the Court of Appeals, D. Cady Herrick and 
Col. Rice.” Here again our customary bad luck 
attended us. As we were ruralizing our invitation 
did not reach us until after the event. This sort 
of thing is becoming monotonous. Is it our appe- 
tite that gentlemen are afraid of? We can tes- 
tify however that as ‘‘ unbenders” our judges are 
eminently successful. 





It is evident that the puritanic notions in regard 
to Sunday observance must be relaxed if society is 
to preserve the day at all. This has been recog- 
nized even in Massachusetts, where last spring a 
liberal relaxation of the laws was made. The text 
of the amendment is as follows: ‘* But nothing in 
this section shall be held to prohibit the manufac- 
ture and distribution of steam, gas or electricity for 
illuminating purposes, heat or motive power, nor 
the distribution of water for fire or domestic pur- 
poses, nor the use of the telegraph or the telephone, 
nor the retail sale of drugs and medicines, nor arti- 
cles ordered by the prescription of a physician, nor 
mechanical appliance used by physicians or sur- 
geons, nor the letting of horses and carriages, nor 
the letting of yachts and boats, nor the running of 
steam ferry-boats on established routes of street 
railway cars, nor the preparation, printing and pub- 
lishing of newspapers, nor the sale and delivery of 
newspapers, nor the retail sale and delivery of 
milk, nor the transportation of milk, nor the mak- 
ing of butter and cheese, nor the keeping open of 
public bath-houses, nor the making or selling by 
bakers or theit employees of bread or other food 
usually dealt in by them before ten of the clock in 
the morning, and between the hours of four of the 
clock and half-past six of the clock in the evening,” 
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We nearly agree with the New Jersey Law Journal 
that this ‘‘is a good model upon which an amend- 
ment might safely be made here. The amendment 
should be made not with a view to make the law 
‘conform to the sentiment of the majority,’ but 
rather to meet the necessities of modern life.” But 
we would open public libraries, museums and _pic- 
ture galleries. The smokers are now claiming in 
Massachusetts that tobacco is a “drug.” 


The London Law Journal says: ‘‘Lord Justice 
Bowen has completed the task of translating Virgil 
into English verse, which, we understand, is an in- 
genious modification of the Hexameter, to be given 
to the world in the course of a few days.” (He 
cuts off the final syllable of the ordinary bexameter, 
and thus obtains, he thinks, ‘‘a verse capable, 
amongst other advantages, of being easily dealt 
with inrhyme.”) ‘Its appearance will revive the 
tradition, of late years somewhat faded, that judges 
should be men of letters. Since the days when 
Talfourd and Anderson were on the bench to- 
gether no judge has made any name in the gen- 
eral literature of his country. Lord Justice Bowen 
happily illustrates the fact that even at the end 
of the nineteenth century the qualities that make 
a man a scholar and a poet do not disqualify 
him for success at the bar and on the bench.” 
We hope his lordship will send us a copy. We 
pride ourselves on our collection of Virgils and 
Horaces, onginals and translations, and on our 
ability to read the former as well as the latter. By 
the way, among the choicest of our possessions is a 
presentation copy of a privately-printed little vol- 
ume of translations from and into the Latin and the 
Greek, of epigrams and other short poems, made 
by the present lord chief justice, his father, Mr. 
Justice Coleridge, and his brother. 


We have received ‘‘Papers on the Reasonable- 
ness of International Arbitration, its recent pro- 
gress, and the necessity for a Codification of Inter- 
national Law. Read at Conferences of the Associa- 
tion for the Reform and Codification of the Law of 
Nations, held at The Hague, Cologne, Liverpool 
and London. By Henry Richard, M. P.” The 
earliest of these papers was read in 1875, the latest 
in 1887. They are characterized by thorough in- 
vestigation, strong reasoning, good sense and hu- 
manity. They disclose a surprising number of in- 
stances in which international arbitration has been 
satisfactorily employed. From the latest of the 
papers we extract the following: ‘‘ According to 
the statistics of the ‘Statesman’s Year Book’ for 
1887 the number of men in the armies of Europe, 
on the peace footing, is 3,041,054. On the war 
footing, and including second reserves, 17,000,000. 
The annual cost by direct taxation on the people is 
£158,428,740. Startling as these figures are, I be- 
lieve they very considerably understate the real 
facts of the case. According to other estimates 





the standing armies in time of peace exceed 
4,000,000 of men, and the aggregate war budgets 
of Europe amount to more than £187,000,000 
year. But this forms only a small part of the ac. 
tual cost, for besides the figures mentioned, which 
constitute merely the war budgets of the nations, 
we have to take into account the enormous loss to 
society by the withdrawal of so many able-bodied 
men, in whole or in part, from the occupations of 
productive industry, together with the interest on 
the prodigious capital invested in all warlike prep- 
arations and appliances, and which 1s absolutely 
unproductive. According to careful estimates made 
by competent statisticians the total cost, in all ways, 
of European armaments, cannot amount to less than 
£500,000,000. One necessary result of the expendi- 
ture on wars and preparations for war is the steady 
growth of national debts. According to the same 
authority already cited, the aggregate national debts 
of Europe, by far the larger proportion of which 
has been contracted for war purposes, amounts at 
the present time to £4,549,286,882, on which, ac- 
cording to another authority, an annual interest is 
paid of £213,640,000. And what is still more 
alarming is the fact that these debts are constantly 
on the increase. In 1866 the sum of the Euro- 
pean debts was £2,640,000,000, and the interest 
£97,520,000, so that in twenty years the debts have 
had an addition of £2,040,000,000, and the interest 
has much more than doubled.” 


NOTES OF CASES. 

N Melntyre v. Sholty, Illinois Supreme Court, 
Sept. 27, 1887, it was held that the estate of a 
lunatic is responsible in damages for his wrongful 
killing of another person. Magruder, J., said: 
‘*Tt is well settled that though a lunatic is not pun- 
ishable criminally, he is liable in a civil action for 
any tort he may commit. However justly this doc- 
trine may have been originally subject to criticism, 
on the grounds of reason and principle, it is now 
too firmly supported by the weight of authority to 
be disturbed. It is the outcome of the principle 
that in trespass the intent is not conclusive. Mr. 
Sedgwick, in his work on Damages (marg. page 
456), says that on principle a lunatic should not be 
held liable for his tortious acts. Opposed to his 
view however is a majority of the decisions and 
text-writers. There certainly can be nothing wrong 
or unjust in a verdict which merely gives compen- 
sation for the actual loss resulting from an injury 
inflicted by a lunatic. He has properly no will. 
His acts lack the element of intent or intention. 
Hence it would seem to follow that the only proper 
measure of damages in an action against him fora 
wrong is the mere compensation of the party in- 
jured. Punishment is not the object of the law 
when persons unsound in mind are the wrong-doers, 
There is, to be sure, an appearance of hardship in 
compelling one to respond for that which he is un- 
able to avoid for want of the control of reason. But 
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the question of liability in these cases is one of pub-’ 


lic policy. If an insane person is not held liable 
for his torts, those interested in his estate, as rela- 
tives or otherwise, might not have a sufficient mo- 
tive to so take care of him as to deprive him of op- 
portunities for inflicting injuries upon others. There 
is more injustice in denying to the injured party 
the recovery of damages for the wrong suffered by 
him than there is in calling upon the relatives or 
friends of the lunatic to pay the expense of his con- 
finement, 1f he has an estate ample enough for that 
purpose. The liability of lunatics for their torts 
tends to secure a more efficient custody and guard- 
ianship of their persons. Again, if parties can es- 
cape the consequences of their injurious acts upon 
the plea of lunacy there will be a strong temptation 
to simulate insanity, with a view of masking the 
malice and revenge of an evil heart. The views 
here expressed are sustained by the following au- 
thorities: Cooley Torts, 99-103; 2 Saund. Pl. & Ev. 
818; Shear. & Redf. Neg., §57; Weaver v. Ward, Hob. 
184; Morse v. Crawford, 17 Vt. 499; Behrens v. Mc- 
Kenzie, 23 lowa, 333; Krom v. Schoonmaker, 3 Barb. 
647; also cases in note to said case in Ewell Lead. 
Cas. 642.” 


In Van Orden v. Robinson, 46 Hun, 567, an action 
for an injury to a steamboat by the explosion of a 
boiler on an unlicensed steam tow-boat, it was held 
that the navigating of the unlicensed steamboat, in 
direct violation of the United States statute, raised 
a presumption that the injury was occasioned by 
the failure to have the boiler inspected by the 
United States inspector, which cast upon the de- 
fendant the burden of showing that his omission so 
to do did not contribute to the explosion, and that 
the use of the steamboat was a nuisance, dispensing 
with the necessity of proving any other negligence. 
Landon, J., said: ‘‘Many cases recognize the prin- 
ciple that where one in violation of the law does an 
act which in its consequences is injurious to another, 
he is liable, irrespective of negligence. Clifford v. 
Dam, 81 N. Y. 52; Irvine v. Wood, 51 id. 224; 8. C., 
10 Am. Rep. 603; Congreve v. Morgan, 18 N. Y. 84; 
Congreve v. Smith, id. 79; Creed v. Hartmann, 29 id. 
591; Dygert v. Schenck, 23 Wend. 446. These cases 
rest upon the principle that a party maintaining a 
nuisance upon his premises is liable to a third party 
specially injured thereby. The storage of gunpow- 
der, no matter how carefully, in densely populated 
places is a nuisance, and the party storing it must 
answer for the damages resulting from an explosion, 
because there is always danger of an explosion. 
Heeg v. Licht, 80 N. Y. 579; 8. C., 36 Am. Rep. 
654. Such storage is a nuisance at common law. 
It may be made a nuisance in other places by ordi- 
nance. Penal Code, § 389. The Penal Code (§ 385) 
declares a public nuisance to consist, among other 
things, ‘in unlawfully doing an act, or omitting to 
perform a duty, which act or omission in any way 
renders a considerable number of persons insecure 
in life or the use of property.’ The civil remedy is 





not merged in the criminal. Code Civil Pro., § 
1899. Poisons sold must be labeled, or the seller is 
liable to a third person for the consequential injury. 
Thomas v. Winchester, 6 N. Y. 409; Wohlfahrt v. 
Beckert, 92 id. 490; 8. C., 44 Am. Rep. 406. The 
keeper of a vicious dog or animal, knowing its pro- 
pensities, is liable for the injury it does, fuller v. 
McKesson, 73 N. Y. 196; 8. C., 29 Am. Rep. 123. 
In Massachusetts steam engines cannot be placed 
within five hundred feet of a dwelling-house with- 
out a license, and the violator of this law is held 
liable for any damage done to third persons. Quinn 
v. Lowell E. L. Corp., 140 Mass. 106; Quinn v. Mid- 
dlesex E. L. Co., id. 109. So the seller of illuminat- 
ing oil of less than the statutory requirement of 
purity is made responsible for the damages caused 
by its explosion. Wellington v. Downer Ker. Oil Co., 
104 Mass. 64. Many acts which would amount to 
a nuisance are, upon consideration of public good, 
authorized by statute, such as building railroads, 
and thereby obstructing highways and water-courses, 
The test of the liability in such cases for conse- 
quential injuries is whether the act was authorized 
by law. If so, negligence must be proved; other- 
wise, not. Bellinger v. N. Y. Cent. R. Co., 23 N. 
Y. 42; Ward v. Atlantic and Pacifie Tel. Co., 71 id. 
81. One may not by blasting rocks, however care- 
fully done, throw the fragments upon the land of 
an adjoining proprietor. Hay v. Cohoes, 2 N. Y. 
159; St. Peter v. Denison, 58 id. 416; 8. C., 17 Am. 
Rep. 258. To navigate this steamboat by the use 
of this uninspected boiler was to maintain a nui- 
sance. The boiler, unless fit for use, was when 
used a dangerous explosive. Its explosion would 
be as sudden and disastrous as an explosion of gun- 
powder. The plaintiff and his servants in charge 
of another boat had no knowledge of its character. 
A hole in the sidewalk may possibly be seen and 
avoided; a vicious dog may possibly be kept at 
bay; unlabeled poisons may excite the suspicion of 
the prudent; but a boiler explosion comes without 
warning. It was condemned by the law. In Wenz- 
lick v. Me Cotter, 87 N. Y. 122; S. C., 41 Am. Rep. 
358, a conductor leading from the eaves of a house 
and discharging its water upon the sidewalk, where 
it froze, was said not to be a nuisance, because not 
prohibited by ordinance or positive municipal regu- 
lation. But the referee has substantially held that 
navigation by means of this boiler was not a nui- 
sance, because the boiler was a good one and in 
good condition. But upon what evidence is this 
held?) The explosion rent the boiler ‘into frag- 
ments, and thus left it impossible to determine 
what an official inspection would have disclosed. 
* %* * The error of the learned referee is, as we 
conceive, in the assumption that the government 
inspection would have been a mere formality. 
There may be cases in which this can be seen to be 
true, but plainly this is not one of them. It is pos- 
sible that the boiler was safe, though uninspected. 
But inspection and approval were the legal test. 
This test was imposed for the security of the de- 
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fendant and the public. We cannot assume that 
the boiler would have passed inspection, and with- 
out inspection it was the defendant’s duty to stop 
its use, to tie up and put his fire out. * * * 
But it is said that negligence is the gist of the ac- 
tion. But is it not as much negligence to use an 
uninspected boiler as it is to keep a vicious dog 
unchained (Muller v. McKesson, supra), or to let ani- 
mals having a contagious disease to go at large? 
Mills v. N. Y. and Harlem R. Co., 2 Robt. 326; af- 
firmed, 41 N. Y. 619. The defendant cites numer- 
ous cases in which it is held that the doing of an 
act in violation of an ordinance whereby a third 
party, without fault upon his part, is injured, is 
evidence of negligence, but not necessarily negli- 
gence. Knupfle v. Knickerbocker Ice Co., 84 N. Y. 
488; Beisegel v. N. Y. C. R. Co., 14 Abb. (N. 8.) 29; 
Jetter v. N. Y. and H. R. R. Co., 2 Keyes, 154; Mas- 
soth v. Del. and H. C. Co., 64 N. Y. 524; Briggs v. 
N. Y. C. and H. R. R. Co., 72 id. 26; MeGrath v. 
N.Y. C. and HT. R. R. Co., 68 id. 522. But in the 
case of a statute it seems to be negligence. Gorton v. 
Erie R. Co., 45 N. Y. 660; Renwick v. N. Y.C. RB. Co., 
36 id. 132; Cordell v. N. Y.C. and H. R. R.Co., 64 id. 
535: Hayes v. Michigan Cent. R. Co., 111 U. 8. 228. 
Non-compliance at the time of a collision between 
vessels, with statutory regulations prescribed to 
prevent collisions is prima facie evidence of negli- 
gence. Lambert v. Staten Island R. Co., 70 N. Y. 
104. Of course, if it can be seen that such non- 
compliance had nothing to do with the accident it 
is wholly immaterial. But in the case of a boiler 
explosion, how can this be seen after the explosion? 
Here we do know that it was unlawful to use this 
boiler at all for purposes of navigation, and if it 
had not been used no explosion could have oc- 
curred. It would not have been exposed to myste- 
rious causes of explosion, The case seems to fall 
also within the principle stated in Salisbury v. Herch- 
enroder, 106 Mass. 458; S. C., 8 Am. Rep. 354. 
There the defendant, contrary to a municipal ordi- 
nance, hung out a banner-sign across the street 
upon a wire rope attached to his store upon one 
side of the street and to a building upon the other 
side. Due care was used in its construction and 
fastening. A gale of extraordinary violence, known 
as the ‘great gale,’ blew the sign down, whereby 
the plaintiff's property was injured. The court 
said if the sign had been rightfully placed where it 
was, the question would have been presented whether 
the defendant had used reasonable care in ‘securing 
ing it. If he had done so, the injury by the great 
gale would have been without his fault. But he 
placed it there illegally, and this illegality con- 
tributed with the gale to do the injury. The gale 
would have been harmless if the defendant had not 
illegally placed the sign in its way. Here the mys- 
terious cause would have been harmless if the stat- 
ute had been obeyed, for in such case the boiler 
would not have been in use.” Compare Cook v. 
Johnson, 58 Mich. 437; S. C., 55 Am. Rep. 703; 
Catron v. Nichols, 81 Mo. 80; 8S. C., 51 Am. Rep. 
222. 





HOW FAR JUDGMENT AGAINST PRINCIPAL 
IS EVIDENCE AGAINST SURETY. 
NDER what circumstances and to what extent isa 
judgment against a principal debtor evidence 
against his surety? 

While there is apparently a great deal of conflict 
among the authorities, nearly all of the cases can be 
harmonized and will be found to be consistent with 
the broad principle that no man shall be condemned 
as to his property without a hearing. There are many 
cases holding thaa a judgment against the principal is 
conclusive against his surety, but these cases will be 
found on examination to be cases where the surety 
either in so many words, or by language susceptible of 
that interpretation, expressly agreed to be bound by 
the result of a litigation or the order or decree of some 
court. These cases all rest upona sound principle, 
and are not at allin conflict with the doctrine thata 
judgment is not binding unless the persor against 
whom it is offered in evidence was a party to the litiga- 
tion in which it was rendered, for in such cases the 
surety engages that he will be bound by the result of 
a litigation to which he is nota party. In holding him 
liable the courts do not decide that the judgment is 
conclusive against him, but merely decide that he 
must perform his contract as it was written. Therefore 
it is held that sureties on bonds of executors, admini- 
strators, guardians, committees of lunatics, and on 
bonds given on procuring attachment, injunction, 
order of arrest on bonds of receivers, and undertak- 
ings in claim and delivery, are bound by the result of 
the litigation to which their principals but not them- 
selves were parties. In the following cases this doc- 
trine was applied. Holden v. Lathrop (Mich.), 32.N, 
W. Rep. 879; Schofield v. Churchill, 72 N. Y. 565; 
Hood v. Hood, 8 id. 561, 578; Casoni v. Jerme, 58id. 
822; Annett v. Terry, 35 id. 256; Binsse v. Wood, 37 id. 
526; Bridgeport Ins. Co. v. Wilson, 34 id. 275; State v. 
Holt, 72 Am. Dec. 273; Rallston v. Wood, 58 id. 604; 
Hurd v. Jodge, 32 id. 197; Irwin v. Bacus, 25 Cal. 223; 
Salyer v. State, 5 Port. (Ind.) 204; Willey v. Paulk, 6 
Conn. 76; Stovall v. Banks, 10 Wall. 588; Garber v. 
Commonwealth, 7 Penn. St. 265; Rayland v. Calhoon, 
36 Ala. 606; Shepard v. Pebbles, 38 Wis. 373; Raplye v. 
Prince, 40 Am. Dec. 257; Murdock v. Brooks, 38 Cal. 
601; Lawthrop v. Southworth, 5 Mich. 436; Towle v. 
Towle, 46 N. H. 431; Methodist Church of N. Y. v. 
Barker, 18 N. Y. 463; Kennedy v. Brown, 21 Kans. 171; 
Parkhurst v. Sumner, 56 Am.,; Dec. 94; McLaughiin v. 
Bank, 7 How. 221-230. 

In all these cases and in others which might be cited 
it will appear that the contract of the surety was of 
such anature that he was bound by the judgment 
against his principal, and the courts in holding the 
judgment conclusive against him merely enforced his 
own contract. 

Some very respectable authorities would seem to 
hold that even when the surety has impliedly agreed 
to be concluded by the result of the suit to which he 
was not a party, judgment is only prima facie evidence 
against him, but the only sound foundation upon 
which these cases can restis that the courts did not 
place this interpretation” upon the contract. See 
Bennett v. Graham, 71 Ga. 211; Fauntleroy v. Lyle, 5 
T. B. Mon. (Ky.), 266; Lipstrem v. Postelle, 77 Am. 
Dec. 651; Graddock v. Turner, 6 Leigh, 124; Munford 
v. Overseers of Poor, 2 Rand. 315; McKellar v. Bowell, 
4 Hawks, 34; McBride v. Clark, 4 id. 43; Ordinary v. 
Condy, 2 Hill (S. C.), 818; Bryant v. Owen, 1 Ga. 855; 
Hayes v. Seaver, 7 Me. 237; Seat v. Camron, 1 Humph. 
470; Tglehart v. State, 2 Gill (N. J.), 235. 

The late cases in Maine seem to have overruled the 
case of Hayes v. Seaver. See Thurlough v. Kendall, 62 
Me. 166; Boarne v. Todd, 63 id. 427. 
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There is another class of cases which apparently 
militates against the doctrine that a judgment against 
the principal proves nothing against the surety except 
rem ipsam. These are cases of official bonds. There 
are a number of authorities holding that a judgment 
against the principal in the bond is at least prima facie 
evidence against the surety, and of course conclusive 
unless some rebutting evidence is offered. 

The following cases sustain this doctrine: Stevens 
v, Shaffer, 33 Am. Rep. 793; City of Lowell v. Parker, 10 
Metce. 309, 315; S. C., 48 Am. Dec. 436; Crawford v. 
Wood, 7 Ga. 445; Taylor v. Johnson, 17 id. 521; Graves 
v. Buckley, 37 Am. Rep. 249; State v. Colrick, 8 Ohio, 
487; State v. Jennings, 14 Ohio St. 73. 

Some cases hold that the judgment is conclusive 
against the surety. Dayne v. Gilmore, 51 Me. 544; 
Masser v. Strickland, 17 Am. Dec. 668; Evans v. Com- 
monwealth, 34 id. 477; Tracy v. Goodwin, 5 Allen, 409. 

The true ground upon which this doctrine is based 
was stated in the case of Stevens v. Shaffer. The court 
referring to the decision in the case of City of Lowell 
vy. Parker, says: 

“The reason of holding to the rule laid down by 
Chief Justice Shaw, in the case above cited, we think 
is most satisfactory, and as we understand them they 
are the following. * * * Second, the nature of the 
contract in official bonds is that of abond of indemnity 
to those who may suffer damages by reason of the 
neglect, fraud or misconduct of the officer. The bond 
is made with full knowledge and understanding that 
in many cases such damages must be ascertained and 
liquidated by an action against the officer’ for whose 
acts the sureties make themselves liable; and the fair 
construction of the contract of the sureties is, that they 
will pay all damages so ascertained and liquidated in 
an action against their principal.” 

It is apparent that sofar as the cases which hold 
that the judgment against the principal is conclusive 
against the sureties on official bonds are predicated 
upon this interpretation of the surety’s contract, the 
cases are perfectly sound on principle, for this con- 
struction of the sureties’ undertaking in effect writes 
into the bond a provision that the surety will be 
bound by the result of an action against his principal. 

This same construction has been placed upon official 
bonds by the Supreme Court of Pennsylvania, in the 
leading cases in that State, in which the court enunci- 
ated the rule that a judgment was conclusive against 
the surety. In this case, Masser v. Strictland, supra, 
the court say: ‘‘ There are many cases in our books 
relating to the question, in what cases judgment shall 
be binding on those not parties to it on the record and 
to what extent and in what respects it shall be bind- 
ing, and it would require some time and not a little 
reflection to bring them all within any rule or rules. 
I shall not go into the general question or pretend to 
cite or reconcile all the cases. Perhaps we do not find 
in the books any case where the situation of the par- 
ties is precisely the same with that of sureties for 
officers under our acts of Assembly. 

These bonds have also been compared with bonds of 
indemnity, to which perhaps they have a nearer re- 
semblance. In these there is no need, except perhaps 
for the purpose of recovering costs and expenses of 
the suit against the person indemnified, to give notice. 
The record ofasuit and judgmet against the person 
indemnified is evidence both of the fact of damage and 
the extent of it, ina suit on a bond of indemnity, 
whether notice was given and the party culled on to 
defend it or not. Those who have undertaken to save a 
man harmless, are considered as bound to take notice of 
any suit against him, or perhaps as contracting to take 
notice, or as contracting expressly to save harmless 
whether they have notice or not, and as agreeing to trust 





to the person indemnified the management of the defense, 
if suit is brought against him.” 

But the court was not called upon in this case of 
Stevens v. Shaffer to decide that judgment against the 
principal is evidence against the sureties. The judg- 
ment was not against the principal but was against the 
sheriff, and the true ground on which the decision 
rests and should have been placed without discussing 
a point not involved, is that the sureties on the bond 
of the deputy being as much bound as the deputy 
himself to indemnify the sheriff, the judgment against 
the sheriff was prima facie evidence against the sureties 
for the reason that as to the sheriff they were not 
sureties but indemnitors and were bound as such to 
save the sheriff from allloss. All the cases upon that 
judgment against a party indemnified is prima facie 
evidence against the indemnitor though he be not 
notified. 

Now if the contract of the surety is construed to be 
a contract of indemnity, then there is no doubt but 
that he is prima facie bound by the judgment against 
the principal. It is apparent from the language of the 
court in this case, that the court did not intend to 
question the broad doctrine that a judgment against 
the principal is neither conclusive nor prima facie evi- 
dence against asurety. 

This doctrine that the sureties on official bonds are 
bound at least prima facie by judgment against their 
principal has been decided by so many authorities, 
that it must be regarded as practically settled, and 
when this interpretation of the contract forms the 
basis of such decisions to wit: that the surety impliedly 
agrees to abide the result of a litigation, there can be no 
doubt, but that the decisions are consistent with prin- 
ciple. 

The case therefore of sureties on official bonds be- 
longs to the class of cases already cited, in which the 
surety has in express terms or by language equivalent 
to express agreement bound himself to abide the re- 
sult of the litigation. 

One reason given by Chief Justice Shaw, in the City 
of Lowell v. Parker, 10 Metc. 109, to sustain his po- 
sition that the judgment against the principal con- 
cludes the surety, is not sound. He says that the 
surety should be bound because when the judgment is 
in favorofthe principal, it is a complete bar to an 
action against the surety. The fallacy of this reason- 
ing lies in the assumption that the surety’s right to 
insist upon the judgment in favor of his principal 
rests upon the doctrine of res adjudicata. Such isnot 
the case. The surety can defend, not because the 

judgment in favor of the principal estops the creditor 
but because it establishes the fact that the principal is 
not liable, and if he is not liable, the surety is not, as 
his obligation is only incidental to that of the princi- 
pal debtor. That the surety’s defense in such a case 
does not rest upon the doctrine of estoppel by judg- 
ment is apparent for the reason that if the principal 
debtor has some personal defense to the claim exist- 
ing at the time the contract was entered into such a8 
infancy or coverture, the fact that the debt cannot 
be enforced against the principal constitutes no de- 
fense in favor of the surety, and therefore if the prin- 
cipal should be sued and judgment should be rendered 
in his favor, predicated upon such defense, there can 
be no question, but that the surety might afterward 
be sued and held liable; but he could not be if the 
judgment infavor of his principal and against the 
creditor created an estoppel in his bebalf. The utter 
unsoundness of this reasoning of Chief Justice Shaw 
is clearly exposed by the language of the court in 
Jackson v. Griswold, 4 Hill, 522, where the court say 
at page 528, **no doubt as the Supreme Court held at 
the last term in a replevin case a decision against the 
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debt would discharge him (the surety). That view is 
not onthe ground that he is a party, but because the 
judgment or decree extinguishes the debt; and the prin- 
cipal thing being thus destroyed, the incident, the obliga- 
tion of the surety is destroyed with it. The effectis the 
sume us a release by the creditor ora payment by the 
debtor.” 

This theory on which is founded the binding force 
as to the surety of the judgment against the principal 
is that an estoppel by judgment must be mutual, and 
that as (so Chief Justice Shaw assumes) the judgment 
in favor of a principal and against the creditor would 
conclude the creditor as against the surety, therefore 
when the judgment is in favor of the creditor and 
against the principal debtor, the surety must ,be con- 
cluded. 

In the first place, the judgment in favor of the prin- 
cipal does not always bar the right of the creditor to 
sue and recover from the surety, as we have already 
seen, and in the second place, the surety can insist 
upon the judgment in favor of his principal, not upon 
the ground of res adjudicata, but upon the ground that 
ordinarily what discharges the liability of the princi- 
pal discharges the liability of the surety. 

There are a number of cases which hold that the 
surety on an official bond is not affected by a recovery 
against the principal. Lucas v. Grovenor, 6 Ala. (N. 
8S.) 826; White v. State, | Blackf. 557; Mclellar v. 
Bowell, 4 Hawks. 34; Grovenor v. Shelby, 2 id. 28; 
Lucas v. Grovenor, 6 Ala. 626; Pico v. Webster, 14 Cal. 
202; S. C., 17 Am. Dec. 647; Carmichael v. Grovenor 
3 How. (Miss.) 236; Beall v. Beck, 3 H. & M. 242. 

It remains to examine the cases which are not like 
the cases already cited, but which nevertheless appear 
to hold that a judgment against the principal is either 
conclusive or prima facie evidence against the surety. 

In Drummond v. Executors of Prestman, 12 Wheat. 
516, the court held that inan action upou a guaranty 
guaranteeing the conduct of one Wm. Preston, a judg- 
ment confessed by him was prima facie evidence 
against the guarantor, but it will be observed that the 
guarantor in tbis case agreed to hold himself liable 
for the faithful discharge of all engagements of Wm. 
Preston to the person to whom the guaranty was 
delivered. 

A confession of the judgment was certainly an 
engagement within meaning of this contract and it 
is upon the peculiar wording of the contract that the 
court based its decision. The court said: “The 
presen’ case however is a much stronger one. It seems 
unique in principle ; since the object of introducing 
the record seems not so much to prove that a judg- 
ment was not obtained as that the judgment was con- 
fessed.’’ Moreover the court seems to have laid stress 
upon the fact that Wm. Preston was dead, aud that his 
confegsion might be proven after his death as evidence 
against the surety, and that therefore his confession 
of the judgment was competent evidence against the 
guarantor. 

The court suid: “Now the proof of William Preston's 
liability to Drummond was indispensable to Drum- 
mond’s recovery against the guarantor. But this 
liability might have been proven by confession in 
writing, or even by parol after his death if not before; 
then why not by the more solemn act of confessing it 
of record?” 

That the court based its decision upon the peculiar 
wording of the contract is further apparent from the 
following portion of the opinion. “ It is worthy of re- 
mark in this case that the guaranty purports by its 
terms to be something more than a mere suretyship 
for debt. The words are ‘I guaranty to you the con- 
duct of my son.’”’ 

It is quite clear that the court held the judgment 
evidence against the surety on the principle that the 





party being dead his declarations, admissions and con- 
fessions in his life-time against his interest were eyij- 
dences against his surety as well as against himself. 

After citing the case of Evans v. Beatie, 5 Esp. Cas, 
26, where the court rejected the evidence of the prin- 
cipal’s parol acknowledgment of the debt as against 
the surety on the ground that he might be sworn, the 
court say, ‘* Here it will be observed that the principal 
was living.” * * * “Inthe present case the prin- 
cipal was dead.” * * * 

‘In the case of Highaumv. Ridgeway, 10 East, 122, 
the doctrine on these subjects is laid down with go 
much good sense as tospeak its own correctness. It 
is to this effect, that the principle to be drawn from 
the cases is that if a person have a peculiar means of 
knowing the fact, make a declaration to that effect 
which is against his own interest, it is clearly evi- 
denced after his death, if he could have been examined 
in his life-time.”’ 

The United States Supreme Court in this case ex- 
pressly decided that the judgment was not conclusive 
against the sureties. 

The case of Clark’s Executors v. Carrington, 7 Cranch, 
308, merely holds that a judgment against the person 
to be indemnified is evidence against his indemuitor 
where the indemnitor has been notified of the suit. 
This is unquestionably sound, as the law is well settled 
thatsuch judgment is prima fauecie evidence against the 
indemnitor even though he had no notice of the suit. 
But a mere surety upon a contract is under no obliga- 
tion to indemnify his principal debtor against the con- 
sequences of the litigation. Heis not bound to come 
in and defend, even though he has notice, for it is the 
business of the principal to defend and pay the debt 
against the surety. While on the other hand it is the 
duty of the indemnitor to save the party indemnified 
against loss. 

The late decision of the National Supreme Court 
shows very clearly that that tribunal has never in- 
tended to depart from the just principle, that no man 
shall be concluded by a judgment without hearing. 

In Hale vy. Finch, 104 U. S. 261, the court says: 
‘And it is scarcely necessary to say that the judg- 
ment is not conclusive of the rights of the present de- 
fendant, who was nota party to the action, nornotified 
of its pendency. Hehad no part or rightin the case 
to controvert the claim of the Oregon Steam Naviga- 
tion Co., to control the defense, to introduce or cross- 
examine witnesses, orto prosecute a writ of error to 
the judgment.” : 

The following decisions seem to sustain the doc- 
trine, that in case of an ordinary contract the judg- 
ment against the principal is prima facie evidence 
against the surety. Stale v. Marlin, 20 Ark. 629; Webb 
yv. State, 4 Colo. 199; Wadsworth v. Gerhard, 55 Lowa, 
369. See also Bergar v. Williams, 4 McLean, 577. 

But the burden of authority is the other way, and 
it is difficult to see how the rule which declares that a 
judgment against the principal makes out a prima facie 
case against the surety can be reconciled with principle. 

We have already discussed one reason urged in sup- 
port of the rule, and shown it to be fallacious. 

Another reason urged is that as the surety has be- 
come responsible for the debt, or the good conduct of 
the principal, the judgment against the principal 
establishes the fact on which the surety’s liability 
rests. But the short and decisive answer to this ques- 
tion is that the fact has not been established as against 
the surety, because he has had no right to litigate the 
question. 

As his liability depends upon the fact that the prin- 
cipal is liable, he should unquestionably have a right 
to show that the principal is not liable. To enable him 
todo this, he must have his day in court; must be 
allowed to adduce evidence, and subject the witnesses 
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on the other side to the crucial test of cross-examina- 
tion. 

That the cases which hold that the sureties on an 
official bond are prima facie bound by judgment 
against the principal do not establish the same rule as 
to sureties generally,is manifest fromthe fact that 
the Pennsylvania Supreme Court, which was one of 
the first tribunals to enunciate this doctrine as to 
official sureties, has expressly held that where one'be- 
come a surety for the payment of rent by another, a 
judgment for rent against the latter was not evidence 
against the surety ip an action on his contract. Gill- 
man v. Strong, 64 Penn. St. 242. 

The following authorities decide that the judgment 
against the principal is evidence against the surety of 
nothing but the fact of the judgment itself. Pico v. 
Webster, 14 Cal. 202; S. C., 73 Am. Dec. 647; Douglas 
v. Howland, 24 Wend. 435; Mors v. McCullough, 5 
Hill, 131; Jackson v. Griswold, 6 id. 522; Carmack v. 
Commonwealth, 5 Biun. 184; Lucas v. Governor, 6 Ala. 
826; Degreiff v. Wilson, 30 N. J. Eq. 435; Fireman's 
Ins. Co. v. MeMillan, 59 Ala. 147; State of Missouri v. 
Tiedeman, 3 McC. 401; 8. C.,4 Myer Fed. Rep. 287. 

Some of these cases were cases of official bonds, and 
are therefore very strong authority against the judg- 
ment being evidence against the surety. 

Cases have already been cited where the courts 
might have spelled out from the contract, an agreement 
to be concluded by a judgment against the principal 
and yet the courts have held that the judgment was 
no evidence whatever against the surety. 

Thompson v. McGregor, 81 N. Y. 592, is to this effect. 
A judgment against a receiver was claimed to be con- 
clusive against his surety, but while the questions 
whether or not it was prima facie evidence, was not 
involved, it is clear that the court had a very decided 
opinion On this point, and that the opinion was that 
it was no evidence whatever. 

While the law is not in such shape on this subject 
as desirable, yet with almost no exception the whole 
trend of authority is to this effect, that to make the judg- 
ment against the principal evidence against the surety 
of any thing but the fact of the judgment, it must ap- 
pear either by express language or by an implication 
equivalent to an explicit agreement that the surety 
has bound himself to submit to the issue of a litiga- 
tion against the principal debtor to which heis nota 
party. 

In Pico v. Webster, the court say, ‘‘ There can be no 
doubt that where the surety undertakes for the prin- 
cipal, that the principal shall doa specific act, to be 
ascertained in a given way, as that he will pay a judg- 
ment, the judgment is conclusive against the surety, 
for the obligation is express that the principal shall 
do this thing, and the judgment is conclusive of the 
fact and extent of the judgment. As. the surety in 
such case stipulates without regard to notice to him 
of the proceedings to obtain the judgment, his liability 
is of course independent of any such fact. Wain v. 
Gold, 5 Pick. 480; Lincoln v. Blanchard, 17 Vt. 474. 

“Itis upon this ground that the liability of bail is 
fixed absolutely by the judgment against the princi- 
pal. But this rule rests upon the terms of the con- 
tract. In the case of officials bonds the sureties under- 
take, in general terms, that the principal will perform 
his official duties. They do not agree to be absolutely 
bound by any judgment obtained against him for 
official misconduct, nor to pay every such judgment. 
They are only held for a breach of their own obliga- 
tions. Itis a general principle that no party can be so 
held without an opportunity to be heard in defense. 
This right is not divested by the fact that another 
party has defended on the same cause of action and 
been unsuccessful. 

‘* As the sureties did not stipulate that they would 





abide by the judgment against the principal or permit 
him to conduct the defense, and be themselves re- 
sponsible for the result of it, the fact that the princi- 
pal unsuccessfully defended has no effect on their 
rights. 

“They have a right to contest with the plaintiff the 
question of their liability, for to hold that they are 
concluded from this contestation by the suit against 
the sheriff, is to hold that they undertook for him that 
they would be responsible forany judgment against 
him which might be rendered by accident, negligence 
or error, instead of merely stipulating that they would 
be responsible for his official conduct.” 

In Irwin v. Backus, 25 Cal. 223, the court say, * As 
a general rule sureties upon official bonds are not con- 
cluded by a decree or judgment against their princi- 
pal, unless they have had their day in court or an 
opportunity to be heard in their defense; but admini- 
stration bonds seem to form an exception to this 
general rule, and the sureties thereon, in respect to 
their liability for the default of the principal, seem to 
be classed with such sureties as covenant that their 
principal shall doa particularact. Tothisclass belong 
sureties upon bail and appeal bonds, whose liability is 
fixed by the judgment against the principal. This 
distinction seems to be founded upon the terms of the 
obligation into which the sureties upon an administra- 
tion bond enter, which are that their principal shall 
faithfully perform all the duties imposed upon him 
by the nature of his trust, and will account for and 
pay over all money which may come into his hands, 
pursuant to the orders and decrees of the Probate 
Court. 

“The account must de rendered to and settled by the 
court, and the money must be paid out and distrib- 
uted by and pursuant tothe orders and decrees of 
the court, and the undertaking of the sureties is that 
their principal will do all this. ’ 

In Douglas v. Howland, which is mentite the 
leading case in this country, the court held that the 
decree in chancery in principleis not evidence against 
the guarantor unless he had notice of the suit and an 
opportunity given to defend in the name of the prin- 
cipal. 

Judge Cowen’s opinion contains an exhaustive re- 
view of the authorities, and his logic is unquestion- 
able. He says: ‘* Thirdly, it is strenuously insisted, 
and asI think it will appear, with great propriety, 
that the decree was not evidence against the defend- 
ant. Standing as it did against Bingham alone, it was 
certainly not evidence, proprio vigore, and if receiv- 
able at all, it must be on the ground that the defend- 
ant has made himself privy to the suitin equity by 
his covenant. * * * 

“‘Come then to the surety of a debtor. Suppose the 
now defendant’s name to have been signed to the 
original covenant of Bingham. 

‘““Tf he would not, standing there, have been bound 
by a suit and judgment against Bingham alone, with 
what propriety can he be held bound in a fike pro- 
ceeding here? In either case what is the covenant? 
That Bingham should account and pay over the 
balance found due; not that he should on default abide 
any decree in chancery, or judgment at law for not ac- 
counting. With what propriety can it be said the de- 
fendant has incurred a greater liability by a separate 
guaranty, than he would by joining in the covenant? 
May he not say when the plaintiff comes with his de- 
cree, non hec in federa veni? Isthere any thing in 
the nature of the suretyship which at common law 
gives to this decree the force contended for?"’ 

Judge Cowen then shows the reason why the civil 
law holds the judgment prima facie evidence against 
the surety, and that the reason is that the surety has 
a right to defend the case and to appeal, 
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This right of course he has not under the common 
law, as the learned judge says: ‘‘ At common law, 
where the guaranty is entirely collateral asin the 
principal case, there is neither a right to litigate the 
action originally nor to appeal. Had the defendant 
gone into the Court of Chancery, he would have been 
dismissed as an intruder on objection of the com- 
plainant.”” 

It requires but little argument to expose the un- 
soundness of the doctrine which declares the judg- 
ment to be any evidence against the surety whatever. 
Suppose A. and B. borrow asum of money and execute 
their bond for the same. Subsequently A. is sued and 
judgment recovered against bim. Then B. issued and 
the judgment against A. is offered in evidence against 
him, B. Noone would risk his reputation by claim- 
ing that the judgment was evidence of any thing but 
the fact that judgment had been rendered against A. 

Now suppose that B. instead of being one of the 
principal debtors had been a mere surety, would it 
not be extraordinary logic to reason, that because he 
had derived no benefit from the contract, the judg- 
ment would be evidence against him, when if he had 
been one of the principal debtors and had derived 
benefit from the contract, the judgment would prove 
nothing against him? It is said, as we have already 
seen, that the surety agrees that the principal will 
perform his contract, and that the judgment against 
the principal is evidence that he has not performed 
his contract. We have already shown the sophistry 
of this reasoning; but a further argument to show the 
unsoundness of the rule holding the surety concluded, 
is that the effect of a promise by each of two principal 
debtors is that if either fails to perform, the other 
will, because the creditor can collect his debt out of 
either obligor. 

It might therefore with the same force be urged in 
the case of the two principal debtors, as in the case of 
a surety, that judgment against one was evidence 
against the other because it establishes the fact on 
which the liability of the other depends, viz.: That 
the one who had been sued had not performed the 
contract. In both cases B.’s conclusive reply would 
be, that A.’s default had not been establishedin a 
proceeding wherein B. had a right to litigate the ques- 
tion. 

The tribunals which have held or said that a judg- 
ment against the principal is, unless it is ‘so nomina- 
tedin the bond,’’ any evidence against the surety, 
seem to haye gone back of our revolution, back of the 
petition of right, and the declaration of right, back to 
the good old days of the Tudors, there to search among 
scandalous records for unjust precedents. Nay, they 
have ‘‘out-Tudored”’ the Tudors, for most of the 
victims of the Star Chamber, High Commission and 
the council of York, not only received notice but 
were allowed some sort of a hearing. These modern 
tribunals might claim judicial kinship with the 
medizval inquisitors, not is it true in blood thirsti- 
ness or inhumanity, but in the utter denial to the citi- 
zen of that inestimable right, without which the 
administration of justice is infamous, the right to a 
full and impartial hearing after being subjected tothe 
jurisdiction of the court. 

Guy C. H. Cor .iss. 

GRAND Forks, DAKOTA. 
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SPECIFIC PERFORMANCE— CERTAINTY OF 
CONTRACT — CONDITIONS; 


SUPREME COURT OF ILLINOIS, SEPT. 26, 1887. 





HAMILTON v. HARVEY. 
Defendant, owning land at Pacific Junction, Cook county, in 
order to secure the permanent location of a factory at 











that place, and thereby increase the value of his property; 
executed the following instrument to plaintiff, a rea). 
estate agent: “Dear Sir: I hereby agree to lease my 
bldg. at Pacific Junction known as the ‘ Foster Rotary 
Plow Factory,’ at $100 per month for the first year, or the 
privilege hereafter of buying, if they choose, at $10,000; 
or if the building should not be suitable, will donate 200 
square feet along the R. R. for company to build on, 
‘Will allow you as commission for said location one-third 
interest in five acres located near said works.” Plaintiff 
secured the location of a factory in the building undera 
lease forjtwo years. In ar action for specific performance 
of the agreement for commission, held, (1) that the instru- 
ment was too indefinite; (2) that it contemplated a per- 
manent location of a factory, and not a temporary lease, 
and that specific performance should be refused. 


| ete from Superior Court, Cook county. 


John 8S. Miller and B. F. Chase, for appellant. 
James Frake, for appellee. 


MaGruper, J. This isa bill filed in the Superior 
Court of Cook county, January 22, 1886, by the appel- 
lant against the appellee, for the specific performance 
of the following instrument: 

**Curcaao, Iuu., November 17, 1885. 

“Mr. R. W. Hamilton— DEAR Stir. I hereby agree 
to lease my bldg. at Pacific Junction, known as the 
‘Foster Rotary Plow Factory Co.,’ at $100 per month 
for first year, or the privilege hereafter of buying, if 
they choose, at $10,000; orif building should not be 
suitable, will donate 200 square feet along the R. R. 
for company to build on. Will allow you as commis- 
sion for said location one-third interest in five acres 
located near said works, 

“T. R. Harvey.” 

Answer was filed to the bill, and replication to the 
answer. The case was heard upon the pleadings, and 
upon proofs taken by the complainant. The defend- 
ant introduced no testimony. The court below dis- 
missed the bill for want of equity. 

The circumstances surrounding the execution of this 
instrument were briefly as follows: Appellee owned 
some land at Pacific Junction, in Cook county, and 
also held the equitable title to the lots upon which 
stood a building known as the ‘*‘ Foster Rotary Plow 
Company Factory.” Appellee and other property 
owners were desirous of having a factory located in 
the vicinity, which would employ a large number of 
men, and thus give value to their property. Appel- 
lant a real-estate agent in Chicago, undertook to ac- 
complish what was desired. Through his efforts, a 
lease dated December 18, 1885, was made by W.C. 
Grant, trustee, to L. C. Maxwell, C. R. Johnson, and 
C. H. Jackson, representing the Maxwell Patent White 
Lead Works, leasing the premises occupied by said 
building from January 1, 1886, to December 31, 1887, 
at $1,000 for the first year, and $1,200 for the second 
year. 

We think that the bill was properly dismissed. The 
instrument here recited is too uncertain and indefinite 
to justify a court of equity in decreeing its specific 
performance. An application for the specific perform- 
ance of a contract is addressed to the sound legal dis- 
cretion of the court. Courts of equity will decreea 
specific performance where the contract is in writing, 
and is certain, aud is fair in all its parts, and is for an 
adequate consideration, and is capable of being per- 
formed, but not otherwise. Bowman v. Cunningham, 
78 Il. 48. It must be reasonably certain as to its 
subject-matter, its stipulations, its purposes, its par- 
ties, and the circumstances under which it is made. 3 
Pom. Eq. Jur.,§ 1405. It is essential that the descrip- 
tion of the subject-matter should be so definite that it 
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may be known with certainty what the purchaser 
imagined himself to be contracting for, and that the 
court may be able to ascertain what itis. Fry Spee. 
Per. (3d ed.), § 327. The description of the land to be 
conveyed is indefinite and uncertain. The words are, 
“will allow you as commission * * * one-third 
interest in five acres located near said works.”’ The 
five acres are not described. It is not stated that they 
are owned by Harvey, the vendor. Their direction 
from the “ works,”"’ whether north, south, east or west, 
is not indicated. 

In Capps v. Holt, 5 Jones Eq. 153, the description 
was “a tractof land lying on the north side of the 
Watery Branch, in the county of * * * and State 
of * * *, containing 150 acres.’’ The court said: 
“The position thus given is not definite enough, and 
no decree for conveyance could be based upon it. 
* * * The writing of itself, clearly is too vague and 
uncertain in the description of the land bargained for 
to warrant us in declaring where it is, by what termini 
jncluded, and decreeing a conveyance of it.” 

In Jordan v. Fay, 40 Me. 130, the description in the 
memorandum was, *‘a lot of land joining asmall tract 
now occupied by Michael Micue.” The court held: 
“There isin the writing no reference by which the 
land can be determined with any greater certainty 
than by the memorandum. The location, size and 
shape of the lot are entirely wanting in the description, 
aud without a resort to parol evidence, it would be im- 
possible to ascertain what land was intended to be the 
subject of the agreement; and it forms no ground for 
a specific performance.” 

In Hammer v. McEldowney, 46 Penn. St. 334, the de- 
scription was ‘“‘the houses on Smithfield street,’’ the 
city of Pittsburgh. After speaking of the alleged con- 
tract as being “ without any designation of the houses, 
where situate on the street mentioned, of what size, 
dimensions, or material, or the area of ground to be 
embraced, and without in fact disclosing to whom 
they belonged,”’ etc., the court say: ‘‘It is a settled 
rule in equity that the specific performance of a con- 
tract will not be decreed unless its terms are clear, and 
capable of ascertainment from the instrument itself. 

* * * Socourts of equity will not ordinarily enter- 
tain bills for the specific execution of contracts with 
variations or additions or new terms to be made and 
introduced into them by parol. * It requires 
no argument or illustration to bring this imperfect or 
indefinite contract within these rules.” 

In Carr v. Building Co., 19 N. J. Eq. 424, and 22 N. 
J. Eq. 85, the resolution of the company was “that 
two acres be sold.’’ It was held to be upon the face 
vague and uncertain. The court there say: ‘ The 
vagueness and uncertainty is patent, and no parol 
proof can be admitted to explain it.” 

In King v. Ruckman, 20 N. J. Eq. 316, Ruckman, by 
a written contract, agreed to sell King certain tracts 
of land in Bergen and Rockland counties, New York, 
“describing them as all the lands he owned and held 
contracts for in the township of Harrington,’’ etc.; 
“and also two lots of land situated in Hackensack 
township, in the county of Bergen.’’ The court say: 
“As tothe parts in Harrington townsbip and the 
county of Rockland, the description is sufficiently 
certain. It is ‘all the land owned by Ruckman, or for 
which he held contracts,’ within certain boundaries. 
The maxim is, id certum est quad certum reddi potest. 
It can be shown with certainty what lands he owned 
or held contract for in these boundaries. But the last 
clause seems uncertain. * * * Itdoes not describe 
them as two lots owned by him, for then, if he owned 
only two lots there, it might be rendered certain. This 
contract would be complied with his conveying two 
lots of ten feet square, or two lots containing a thous- 
and acres. Nor can this part be rejected as immaterial, 


and performance be ordered of the residue upon com- 
pensation.” Although this case was overruled in 21 
N. J. Eq. 599, yet it was solely on the ground that the 
uncertainty was remedied by the allegations in the 
billand answer. The terms in which the opinion of 
the court upon the point stated in the foregoing extract 
was announced, aflirm the doctrine of 20 N. J. Eq. 
316, as will be seen by reference to Nichols v. Williams, 
22 N. J. Eq. 63. 

Iu Murdock v. Anderson, 4 Jones Eq. 77, a decree 
for conveyance was refused, where the receipt de- 
scribed “one house and lot in the town of Hills- 
borough purchased of me,’ ete. It is there aptly said: 
“Where a sufficient deseription is given, parol evi- 
dence must be resorted to in order to fit the description 
to the thing; but where an insufficient description is 
given, or where there is no description (as in one case), 
such evidence is inadmissible.” See also Allen v. 
Chambers, 4 Ired. Eq. 125. 

In Miller v. Campbell, 52 Ind. 125, the contract de- 
scribed certain land as * the 120 acres of land in Shan- 
non county, Missouri,” etc. It was claimed that this 
description was void for uncertainty, and could not be 
enforced. The court say: ‘‘ This position, in our 
opinion is well taken, and the objection is fatal to the 
complaint. It isa well-settled principle under the 
statute of frauds, that contracts for the sale of land 
must so far describe the land as that it may be identi- 
fied without resort to parolevidence. * * * Doubtless 
the parties may have had in view a particular tract of 
land, containing 120 acres, and the plaintiff may have 
been able to show, by extrinsic evidence, what particu- 
lar tract was intended; but this would be to subvert 
and overthrow the statute.” 

In Lynes v. Hayden, 119 Mass. 482, Somerby agreed 
“to deed to Lynes from 26,000 to 28,000 feet of land 
situated on Walden street and Vassal lane, in Cam- 
bridge, when the bounds are fixed, and the street laid 
out; the street to be forty feet wide and 200 feet 
long,” ete. Chief Justice Gray said: ‘The agree- 
nient signed by the intestate described the boundaries 
of the land by the adjoining streets on the north-east 
and north-west only, and looksto the fixing of the 
bounds, and the laying out of another street before 
the conveyance. The report finds that the bounds 
were not fixed, nor the location of the proposed street 
determined in his life-time. The agreement is too 
indefinite to be specifically enforced.” 

Appellant claims that he had the right, under the 
contract, to select the five acres in the first place, but 
that if he was not first entitled to the right of selec- 
tion, such right afterward devolved upon him, because 
appellee refused to select five acres, and not only so, 
but repudiated the contract entirely. The contract 
does not, in express terms, confer upon appellant the 
right of selecting the tive acres. Vide Carr v. Build- 
ing Co., supra. We do not however deem it necessary 
to pass upon the question whether the right of selec- 
tion devolved upon either party under the contract. 
It is sufficient to say, that even if the appellant was 

entitled to make a selection of the five acres, his de- 
signation of the part selected by him 1s as uncertain 
and indefinite, under the facts of this case, as the de- 
scription in the agreement. He says in his testimony: 
‘‘T have done nothing but make the selection in my 
own mind. I have a present selection of the five acres. 
* * * Tt is all of block 9,and so much of block 10 
az is necessary with block 9 to make five acres.’’ 
There is nothing in the record to show how many acres 
are contained in block 9 or in block 10, or how much 
of block 10 when added to block 9 will make five acres. 
Nor is there any thing to show that appellee owns 
block 9. The bill avers that appellee owns about 
twenty-seven acres in section 2, township 39, range 13, 
which were subdivided into certain blocks and 16te; 
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but block 9 isnot mentioned among such blocks and 
lots. The abstract refers toadeed conveying to ap- 
pellee the premises described in the bill, but we can 
find no such deed in the record. 

There is another respect in which either the contract 
is uncertain, or in which its enforcement might be 
unfair. It is not altogether clear whether the location 
of the works at Pacific Junction, for which the com- 
mission wasto be allowed, was to bea permanent 
location, or a location during the lease. The Maxwell 
Company did not buy the building for $10,000, nor 
have they built on 200 feet square of ground donated 
to them by appellee. They did nothing but take a lease 
for two years. Appellant says the lease entitles him 
to his commission, while appellee claims, in his answer, 
that the agreement contemplated a permanent loca- 
cation of the works, and that they are not perma- 
nently located. The testimony of Maxwell shows that 
the manufacture of white lead at Pacific Junction is 
as yet an experiment, and that the question of a per- 
manent location will not be decided until the lease 
ends. Appellee’s construction would seem to be the 
correct one, as the object of the location was to give 
value to the land, which could not be effected bya 
mere temporary lease. If the commission was to be 
allowed fora permanent location, then inasmuch as 
appellant’s own evidence proves that a permanent 
location there has not yet been accomplished, it would 
be unfair to enforce the contract. Race v. Weston, 86 
Ill. 91; Tamm v. Lavalle, 92 id. 263. The decree of the 
Superior Court is affirmed. 


a 
MUNICIPAL CORPORATIONS—NEGLIGENCE 
— LOOSE BRICKS IN SIDEWALK — CON- 
TRIBUTORY NEGLIGENCE. 


SUPREME COURT OF INDIANA, OCT. 13, 1887. 





Town OF Gosport vy. EVANs. 

The mere fact that bricksin acity pavement haye become 
loose and displaced by the action of the elements, so that 
persons may stumble or be otherwise inconvenienced in 
passing, does not necessarily make the municipality liable, 
so long as the defect is not of itself dangerous, and can 
be readily discovered and easily avoided by persons using 
due care. One having knowledge of a defect ina side- 
walk may not recover for an injury therefrom, where he 
was under no compulsion to walk upon the defective 
part, and might easily have avoided all danger by merely 
stepping around it. 


_— from Circuit Court, Owen county. 


Geo. W. Grubbs, John C. Robinsonand I. H. Fowler, 
for appellant. 


Beem & Hickam, for appellee. 


MITCHELL, J. The town of Gosport prosecutes this 
appeal froma judgment rendered by the Owen Circuit 
Court, in favor of Lydia E. Evans, against the appel- 
lant, for 31,000, that being the amount awarded the 
plaintiff by ajury, inan action for damages for in- 
juries sustained from a fall upon an alleged defective 
and dangerous sidewalk. The argument for a reversal 
of the judgment is predicated mainly upon two pro- 
positions. It is contended (1) that there was no evi- 
dence which tended to show such a defect in the side- 
walk, at the place where the plaintiff fell, as rendered 
the town liable to the imputation of actionable negli- 
gence; (2) that there was no evidence tending to show 
that the plaintiff was in the exercise of due care at the 
time she sustained the injury. 

Concerning the first point, it is only necessary to 








say the evidenve does not make it entirely clear that 
the town was guilty of such negligence in respect to 
the sidewalk in question, considering its condition at 
the time of the injury complained of, as would have 
sustained a recovery, even if the plaintiff hud been 
without fault. While a municipal corporation is re- 
quired to exercise vigilance in keeping its streets and 
sidewalks in a reasonably safe condition for public 
travel, by night as well as by day, it is by no means an 
insurer against accidents, nor can it be expected to 
maintain the surface of its sidewalks free from all 
inequalities, and from every possible obstruction to 
more convenient travel. A contrary rule would or 
might burden municipal corporations beyond endur- 
ance. That a pavement may have become worn from 
use, or that bricks therein may have become loose or 
displaced by the action of the elements, so that per- 
sons are liable to stumble, or be otherwise incon- 
venienced in passing, does not necessarily involve the 
municipality in liability, so long as the defect can be 
readily discovered and easily avoided by persons!exer- 
cising due care, or provided the defect be of sucha 
nature as not of itself to be dangerous to persons so 
using the walk. City of Indianapolis vy. Cool, 99 Ind. 
10; City of Qaincy v. Burker, 81 Ul. 300; City of Rich- 
mond v. Courtney, 32 Grat.792; City ‘of Chicago v. 
Bixby, 84 Ill. 82; City of Aurora v. Pulfer, 56 I. 270. 

Adopting the language of the court in Hubbard vy. 
City of Concord, 35 N. H. 52; 69 Am. Dec. 520, to the 
case in hand: Townsare not required to make their 
sidewalks perfect, or to correspond with any given 
standard. In each case the sidewalk is to be pro- 
nounced sufficient or insufficient according as it is or is 
not reasonably safe and convenient for the travel pass- 
ing upon it, under the particular circumstances which 
exist in connection with that particular case. Accept- 
ing as true the evidence most favorable to the plain- 
tiff below, it appears that some of the bricksina 
pavement had been displaced and removed, leaving a 
depression of from two and a half to sixinches in 
depth, covering an area of about three by four feet in 
the surface of the walk. The authorities had notice 
of the condition of the walk, and had directed the 
owner of the abutting lot to repair the pavement. At 
the time of the injury complained of all the streets 
and sidewalks in the town were covered with snow, 
sleet and ice, rendering them difficult and dangerous 
for foot-travellers to pass over. The depression above 
described had become partly, and some of the wit- 
nesses say completely filled with frozen snow, sleet 
and ice, presenting a surface not substantially differ- 
ent from that around it, except that it was perhaps 
somewhat lower. There was evidence tending to show 
that some of the bricks which had become loose and 
displaced were frozen fastin the snow and ice in and 
about the depression in the pavement, and that some 
of these projected some inches above the icy surface. 
The plaintiff, who wus well acquainted with the defect 
in the walk, and who had it in mind at the time, while 
passing over the place in the night-time, struck her 
foot against one of the projecting bricks, which caused 
her to fall upon the icy pavement. 

Since therefore it does not appear that the defective 
condition of the sidewalk occasioned an accumulation 
of snow and ice at that point, or made the surface of 
the walk substantially different there from what it 
was elsewhere, we are not prepared to say that as 
respects its condition when the injury complained of 
was suffered, the city was remiss in its duty for not 
having removed the projecting brick which caused the 
plaintiff to fall. The fall was not occasioned by the 
plaintiff stepping in a hole, or slipping on ice accumu- 
lated therein, but by striking her foot against a brick 
which projected above the surface of the icy walk. If 
we should assume however that the walk was defec- 
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tive and dangerous at the time of the injury, and that 
the town neglected its duty in not repairing it, princi- 
ples too firmly established to be departed from require 
that the judgment should be reversed nevertheless. 
The plaintiff was guilty of contributory negligence, 
and itis too well settled to require reference to 
authority that contributory negligence prevents a re- 
covery in an action like this. It is disclosed in the 
evidence given onthe stand by the plaintiff herself 
that she Was returning home from church after the 
evening service in company with and by the side of 
another lady. She had passed over the sidewalk in 
question frequently. Quoting her own language, as 
we find it repeated again an} again in the record of 
her testimony, she said: “I knew it was a bad place, 
but thought Lecould pass it. Had passed it before. 
* * * T put on old shoes, and socks over them. I 
put them on that night to go through this place safely, 
aud for all other bad places. * * * I knew it was 
a bad place, but thought I had prepared for it. Knew 
just where it was. I could tell it as well after night 
asin day-time. * * * I could see the place when I 
came up; knew it was a bad, dangerous place, but 
thought | would get through safe. 1 stepped carefully 
but stumbled and fell. * * * Nothing to prevent 
me from walking next to the fence, except that Mrs. 
O’Mearis was walking there. Don’t know why I did 
not let go her arm aud walk there. Had passed there 
often going to and from church.’”’ Thus it appears 
that a person of mature years, and in the possession 
ofall her faculties, deliberately walked into a place 
which, upon her hypothesis of the case, was one of 
known danger, and which she could have avoided by 
simply disengaging herself from, and following in the 
footsteps of her friend. 

The statement of Lord Ellenborough in Butterfield 
v. Forrester, 11 East, 60, that ‘ta party may not cast 
himself upon an obstruction which has been made by 
the fault of another, and avail himself of it, if he do 
not himself use common and ordinary caution to be 
inthe right,’’ was hardly less applicable to the case in 
which it was made than to the one under considera- 
tion. ‘* Two things must concur,” said that learned 
judge, “to support this action, an obstruction in the 
road by the fault of the defendant, and no want of 
ordinary care to avoid it on the part of the plaintiff.” 
This rule, stated in different language, has been con- 
sistently and uniformly declared and adhered to by 
appellate courts in every common-law jurisdiction. 
Beach Contrib. Neg., $8 71-77; Bruker v. Town of 
Covington, 69 Lid. 33; President, ete., v. Dusouchett, 2 
id. 586; Riest v. City of Goshen, 42 id. 329; Turnpike 
Co. v. Baldwin, 57 id. 86. One who knows of a danger- 
ous Obstruction in a street or sidewalk, and yet at- 
tempts to pass it, when on account of darkness or 
other hindering causes he cannot see so as to avoid it, 
takes the risk upon himself. For a much greater 
reason does he take the risk upon himself, if seeing 
an obstruction and knowing its dangerous character, 
he deliberately goes into or upon it when he was under 
no compulsion to go, or might have avoided it by going 
around. Thompson v. Railroad Co., 54Ind. 197; Rail- 
road Co. v. Schmidt, 81 id. 264; King v. Thompson, 87 
Penn. St. 365; Ruilroad Co. v. Brannagan, 75 Ind. 490; 
Erie v. Magill. 101 Penn. St. 616; Wilson v. City of 
Charlestown, 8 Allen, 137; Durkin v. Troy, 61 Barb. 
437; City of Centralia v. Krouse, 64 Ill. 19. 

We do not question the doctrine of the cases which 
hold that because one has knowledge that a highway 
or sidewalk is out of repair, or even dangerous, he is 
not therefore bound to forego travel upon such high- 
way or sidewalk. (ily of Huntington v. Breen, 77 Ind. 
380; Wilson v. Trafalgar, ete., 83 id. 326; Wilson v. 
Trafalgar, etc., id. 287; Nave v. Flack, 90 id. 212; City 





of South Bend v. Hardy, 98 id. 586; Town of Albion v. 
Hetrick, 90 id. 546; Turner v. Buchanan, 82 id. 147. 

The doctrine to be extracted from these cases is that 
although a sidewalk or highway may be in an appar- 
ently defective or dangerous condition, yet a person 
with knowledge of the defect or danger is not on that 
account obliged to abandon travel upon the bighway, 
if by the exercise of care proportioned to the known 
danger, he may reasonably expect toshun or avoid the 
defect. If the defect be one which does not render 
the way wholly impassable, and which can only result 
injuriously to the traveller, if not shunned, if there be 
anu apparently safe way of passage, wilhout going into 
the obvious defect, the travelleris not to be held toa 
rigorous account if he is deceived or misled notwith- 
standing his effort toavoid the danger. The author- 
ities however lend no countenance to the notion that 
a person having knowledge of an obvious defect, or of 
a place ina highway which naturally suggests to a 
person of common understanding that itis dangerous, 
may nevertheless voluntarily cast himself into or upon 
the defect, upon the theory that he is not obliged to 
forego travel upon the highway. In Horton v. Ipswich, 
12 Cush. 488, the court said: ‘‘ The real pointis not 
whether the plaintiff was chargeable with any negli- 
gence in making his way over the road, after he had 
entered upon it, but whether he knew or had reason 
to believe that the road was dangerous when he 
entered on it, or before he reached any dangerous 
place. If so, he could not, in the exercise of ordinary 
prudence, proceed and take his chance, and if he 
should actually sustain damages, look to the town for 
indemnity.” Parkhill v. Town of Brighton, 61 Lowa, 
103. ‘* Where there is danger, and the peril is known, 
whoever encounters it voluntarily and unnecessarily 
cannot be regarded as exercising ordinary prudence, 
and therefore does soat hisown risk.’? Corlett v. Cily 
of Leavenworth, 27 Kan. 673; Schaefler v. City of San- 
dusky, 33 Ohio St. 246. Ifthe defect in the pavement 
which the plaintiff voluntarily encountered, presented 
an obstruction, or was of such a character that the 
town of Gosport was bound to take notice of it, so 
that it was guilty of negligence in not repairing it, the 
conclusion follows necessarily that the plaintiff, having 
full and equal knowledge of its character, was guilty 
of contributory negligence in venturing upon it, no 
matter how carefully she may have prepared for the 
encounter, nor with how much care she went upon it. 
Her duty was to avoid the obstruction, or venture 
upon it at her own risk. Durkin v. Troy, supra. 

These conclusions lead to areversal of the judgment. 
Judgment reversed, with costs. 


—_————_>——_——_—— 
NEW YORK COURT OF APPEALS ABSTRACT. 


BOUNTY—COUNTY INDEBTEDNESS — EXTENSION OF 
DEBT.—At the close of the civil war, Saratoga county, 
New York, was largely indebted on account of its 
county and town bounty debts, incurred during the 
war pursuant to various resolutions of the board of 
supervisors of said county forthe payment of boun- 
ties to volunteers. These debts were of the nature of 
short loans, and to provide for their payment, taxes 
were levied each year, and the treasurer was author- 
ized by the said board to procure an extension of time 
of payment of such portion of said debts as the sev- 
eral towns owing the same might desire extended; 
which authority was given by resolution of said board 
each year until 1875. Thetreasurer assumed to exer- 
cise the authority given bim to extend the debts by 
borrowing money to pay maturing obligations, and 
giving notes of the county therefor, signed by himeelf 
as treasurer, and in other cases by giving new obliga- 
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tions to creditors and taking up the old notes or 
bonds. Held, that by virtue of Laws N. Y. 1864, chaps. 
8, 72, the county board was vested with power to bor- 
row money and renew its obligations from time to 
time, for the purpose of paying or continuing its in- 
debtedness incurred in the payment of bounties, and 
its previous obligations with respect thereto were le- 
galized, and that the power assumed and exercised by 
the treasurer, pursuant to the resolutions of the board, 
was upheld by said acts. (2) The treasurer of Sara- 
toga county, New York, had been empowered by the 
resolutions of the board of supervisors of said county 
to procure an extension of time of the “town bounty 
debt,” which was done by the giving of new notes or 
bonds, and taking up the old obligations, or by mak- 
ing new loans. He/d, that though there was no such 
debt, strictly speaking, yet the county was not re- 
leased from its liability for such renewals, as it was 
well known what debt was intended by that descrip- 
tion, it being the one usually employed by the board. 
(3) The board of supervisors of Saratoga county, New 
York, authorized the treasurer of said county ‘to pro- 
cure an extension of the time of payment of the town 
bounty debt,as the several towns owing the same might 
desire,”’ and tothat end he was authorized to borrow 
money and give notes therefor; but the amount was re- 
stricted to that necessary to extend such part of the said 
debt as he was requested to extend, and the authority 
to give new obligations was limited to the amount of 
the debt actually extended. The proof showed that 
the treasurer had fraudulently given notes largely in 
excess of the amount necessary to extend the said 
debt as requested. The plaintiff brought suit on two 
of the notes given in renewal of an old obligation. 
Held, that the authority of the treasurer to borrow 
money and give new notes or bonds having been 
proven, it was incumbent upon the defendant to show 
that the transaction with plaintiff was in this particu- 
lar instance outside of or in excess of the treasarer’s 
actual authori'y, in order to be relieved of its obliga- 
tion. (4) The resolutions of the board of supervisors 
of Saratoga county, New York, authorizing the 
county treasurer **to procure anextension of the time 
of payment of such portion of the town bounty debt 
as the several towns owing the same may desire ex- 
tended,” granted authority to renew the said debt as 
represented by the notes, bonds and obligations of 
said county, and gave no authority to create new 
debts, or to allow a doubtful or disputed claim. (5 

The bonds and notes of a county issued for loans au- 
thorized by law are not open accounts for county 
charges, which must be presented to the board for 
audit. Oct. 4, 1887. Purker v. Board of Supervisors 
of Sarutoga Co. Opinion by Andrews, J. 


CRIMINAL LAW—FALSE PRETENSES—LARCENY—IN- 
DICTMENT.—The defendant was indicted for the crime 
of larceny, asfollows: “* * * certain of the goods,” 
ete., “of * * * then and there being found, un 
lawfully and feloniously did steal, take and carry 
away, contrary to the form of the statute in such case 
made and provided.”’ Held, that the indictment, 
though sufficient to maintain a conviction of larceny 
as defined at common law, and by 2 Rev. Stat N. Y. 
p. 679, § 63; id., p. 690, § 1, was insufficient to maintain 
aconviction under Penal Code N. Y., § 528, which de- 
clares that one obtaining property from the possession 
of the true owner by color or aid of false representa- 
tions, or a false token or writing, is guilty of larceny, 
by reason of not stating the act constituting the crime 
under this law, as required by Code Crim. Proc. 
N. Y.,§ 275. Under the former system a substantial 
distinction was recognized between the crimes of lar- 
ceny (2 Rev. Stat.. p. 679.563; id., p. 690, § 1) and 
false pretenses (2 Rev. Stat., p. 677, §§ 53, 54). In order 





to constitute larceny, there must have been a taking 
of personal property against the will of the owner. 
The other offense could not be confounded with it, 
In either case the property may have been obtained 
by artifice or fraud; but if in one the owner intended 
to part with his property absolutely, and to convey it 
to the defendant, and in the other intended only to 
part with the temporary possession for a limited and 
specific purpose, retaining the ownership in himself, 
the latter case would be larceny, but the former would 
not. It was therefore uniformly held, that if a person 
through the fraudulent representations of another, 
delivered to him achattel, intending to pass the prop- 
erty in it, the latter could not be indicted for larceny, 
but only for obtaining the chattel under false pre- 
tenses. In Ross v. People, 5 Hill, 294, a conviction for 
larceny was reversed because the goods were deliy- 
ered by the owner with the intention to sell them, 
and so having obtained them under a purchase, 
although by fraud and false pretenses, the purchaser 
could not be convicted of larceny. The distinction 
was adhered to, although with reluctance, and in de 
ference only to earlier cases. The doctrine then ap- 
plied was laid down, before the adoption of the Re- 
vised Statutes, in Mowrey v. Walsh, 8 Cow. 238, and 
governed the courts of this State until the adoption of 
the Penal Code in 1881. Bassett v. Spofford, 45 N. Y. 
388; Zink v. People, 77 id. 114; Thorne v. Turck, 94 id. 
90; People v. Morse, 99 id. 662. And it is obvious that 
if these decisions apply, neither the opening of the 
district attorney, nor the evidence put in by him, gave 
even color of support to the indictment, and it should 
not have been sustained. The indictment was for 
larceny as defined at common law, but concerning 
which, as above interpreted, no evidence was given; 
that crime therefore being left unproven, while the 
conviction was had upon proof of false representa- 
tions, the making of which was not disclosed by the 
indictment. Asto the act charged there was no proof; 
asto the act proved, no allegations. But the Penal 
Code recognized that the moral guilt of the two of- 
fenses was the same, and swept away the theory by 
which the courts had felt constrained to distinguish 
them in principle. By it larceny is so treated (ch. 4) 
as to include not only that offense as defined at com- 
mon law and by the Revised Statutes (2 Rev. Stat., 
678, 690), but also embezzlement, obtaining property 
by false pretenses, and felonious breach of trust. 
There are at least four distinct and separate acts or 
ways by which a person may commit or be guilty of 
larceny. The first embraced larceny as described at 
common law and under the Revised Statutes, supra ; 
the second embraces the offense formerly known as 
obtaining property by false representations. In sub- 
stance, the defendant has been indicted for larceny in 
doing the first act, and has been convicted of larceny 
in doing the second. From what has already been 
said, and the cases cited, it appears that under the 
former system concerning crimes and punishments 
prevailing in this State the conviction could not be 
sustained. The variance between the indictment and 
proof would be fatal. The respondent relies however 
upon the system introduced by the Code of Criminal 
Procedure. Laws 1881, ch. 442: Laws 1882, ch. 360. 
The statute abolishes all the forms of pleading before 
existing in criminal actions, and enacts that the 
forms of pleading and the rules by which their suffi- 
ciency shall be determined sare those prescribed 
therein. Section 273. It declares that on the part of 
the people, the first pleading is the indictment (§ 274), 
and defines this pleading as an accusation in writing, 
charging a person with a crime (8 254 It must con- 
tain a plain and concise statement of the act consti- 
tuting the crime, without unnecessary repetition. 
Section 275. The indictment therefore must charge 
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the crime, and it must also state the act constituting 
the crime. The omission of either of these things 
would necessurily be fatal to the indictment. If there 
was no accusation of a crime, the paper, however for- 
malin other respects, would not be an indictment, 
and so there would be no criminal action. If it con- 
tained no statement of the act constituting the crime, 
there would be no description of the offense, and 
neither an acquittal nor a conviction would enable the 
defendant to withstand a further prosecution for the 
same crime. Moreover the plain words of the statute 
as wellas its object, would be disregarded; for the 
manifest intention of the Legislature in requiring the 
indictment to state the act constituting the crime 
was, among other things, that the accused should 
learn from it what he was called upon to defend. The 
form of the indictment given in the Code (§ 276) leads 
to the same conclusion. It provides in one sentence 
for a statement of the name of the crime, as murder, 
larceny, etc., whereof the grand jury accuse the de- 
fendant, or if it be a misdemeanor having no general 
name, such as libel, assault, ete., requires an insertion 
of a brief description of it as given by statute, and 
then adds, *‘ here set forth the act charged as an of- 
fense.”’ It provides also that ‘“ the indictment must 
charge but one crime, and in one form, except where 
it may be committed by different means (§ 278), in 
which case the crime may be charged in several counts 
to have been committed by different means (§ 279), 
and declares “the indictment sufficient if it can be 
understood therefrom that the act or omission charged 
as the crime is plainly and concisely set forth.’’ We 
see therefore that the indictment must name the 
crime, and state the act constituting it; and if either 
one of several acts constitute the crime, the several 
acts must be separately stated in different counts. 
Can the indictment before us be supported as comply- 
ing with these provisicns? It consists of one count. 
It accuses the defendant of the crime of grand lar- 
ceny in the first degree, and then states with sufficient 
conciseness an act constituting the crime, by saying 
the defendant “ unlawfully and feloniously did steal, 
take and carry away ’”’ the property therein described. 
These words are to be construed in their usual ac- 
ceptation in common language, except such as are de- 
fined by law, and those are to be construed according 
to their legal meaning. Section 282. Undoubtedly 
under the Penal Code, the offense or crime charged is 
sufficiently made out by these averments. But the act 
described was not proven. There was neither expec- 
tation nor intention on the part of the plaintiff to 
prove it. This we know from the opening of the dis- 
trict attorney. The case he presented and the evi- 
dence he offered, all tended to show that the defend- 
ant did not commit the act charged in the indictment, 
but did commit the act described in the second alter- 
native ef the statute, viz., ‘‘obtaining property from 
the possession of the true owner by color or aid of 
false representations or pretense, or a false token or 
writing.’’ And such is the only claim now made by 
the learned district attorney. He says in his printed 
points glven to us as an answer to the appeal: ‘‘On 
the trial it was proven that onthe third day of Feb- 
ruary, 1885, the defendant obtained from Ilus F. Car- 
ter aquantity of carpets of the value of about $700; 
that he obtained such carpets by means of false and 
fraudulent representations.’’ The accused could not 
fail to understand from the indictment that he was 
charged with the crime of grand larceny. In that re- 
spect the Code was complied with. It stated also a 
particular act as constituting the crime. In that re- 
spect also the Code was complied with. The diffi- 
culty is that the act stated was not proven, and that 
the act proven was not stated. The objection that 
the proof varied from the crime charged in the in- 











dictment was therefore well taken. It related to sub- 
stance, and not form, and pointed to an imperfection 
which tended to prejudice the substantial rights of the 
defendant upon the merits. It must prevail. The 
learned counsel for the respondent cites People v. 
Willett, 102 N. Y. 251, as substantially settling ,in his 
favor the present contention. In that case a very 
different question was involved—the sufficiency of an 
indictment upon demurrer. Here is a question of va- 
riance between the indictment and the proof. So far 
as the first involved the crime of Jarceny it was well 
charged; and so it is in the case under consideration, 
but it remains unproven. The important difference 
between the former law and the present, so far as this 
case is concerned, is that the court is no longer called 
upon to decide whether an offense is larceny, embez- 
zlement or false pretenses; nor is justice liable to be 
defeated by too nice a discrimination. Each of these 
acts is larceny. But the general principle of pleading 
has not been substantially changed. Under either 
system an offense consists of certain acts done or 
omitted under certain circumstances; and under 
neither is any indictment sufficient which does not 
accurately and clearly allege all the ingredients of 
which the offense is composed, so as to bring the ac- 
cured within the true meaning and intent of the stat- 
ute defining the offense. Under the former, this end 
was secured by rules formulated and applied by the 
courts through a long series of decisions; under the 
latter it is made imperative by the provisions of the 
statute. In the case at bar the defendant was left un- 
informed of the real act committed by him, and sub- 
jected to the charge of larceny for an act which he did 
not perform. The variance is fatal to the proceeding. 
Oct. 4, 1887. People v. Dumar. Opinion by Dan- 
forth, J. 


INSURANCE—WHAT CAPABLE OF — INSURANCE ON 
ROYALTY CONTRACT—DAMAGES—EVIDENCE.—(1)Plain- 
tiff licensed Ellis & Co. to use a certain patent in con- 
sideration of specified royalties to be paid for such 
use. Defendant insured plaintiff against the loss of 
such royalties from damages by fire to the premises of 
Ellis & Co. Held, that the royalties were capable of 
supporting an insurance, and that the policy of insur- 
ance Was not a wager policy. The insurance which 
forms the subject of this litigation was of an unusual 
character, and presents a question for the solution of 
which we have no admitted precedent. It is argued 
that the policy is a wager policy. It is quite true, 
that beyond the guaranteed minimum they were con- 
tingent, and dependent upon the condition of the 
market, or even possibly upon the will or choice of 
Ellis & Co. in the reasonable control of their business- 
That firm was not bound to pay except upon oil 
manufactured and sold; and might limit both, or be 
compelled by the market to limit both, to a produc- 
tion yielding no royalties beyond the guaranteed min- 
imum; and so it is said, the plaintiff had no fixed or 
definite right to royalties beyond such minimum, no 
assurance of their existence, no power to compel or 
demand their being, and could not be said to have lost 
what it neither possessed nor had the absolute right 
to possess. But a further fact in the case establishes 
more definitely the plaintiff's risk and loss, and the 
direct causative connection between that loss and the 
fire which injured the works. The license held by 
Ellis & Co. to use the plaintiff's patent was an exclu- 
sive one, and the earning power of that patent was 
thus narrowed to the business of Ellis &Co. If the 
latter did not continue their business, and so preserve 
the fruitfulness of the patent by reason of some fault 
of their own, or from a cause for which they were re- 

ponsible, the exclusive character of the license ended 
and the patentees were at liberty to transfer the right 
to others, and thus secure the profits of their inven- 
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tion. But if the business of Ellis & Co. was lessened 
or restricted because of a fire which should destroy or 
impair their works, the exclusive right given them 
was to continue; the patentees could not license 
others, and must necessarily bear the loss of their 4i- 
minished royalties. This was the one business risk 
involved in their contract. Against all others they 
could provide, but this one they were compelled to 
bear by the terms of their agreement. Against that 
risk they insured. It had a direct and necessary con- 
nection with the safety of the structures burned. A 
fire destroying them destroyed the royalties pro tanto, 
became the efficient cause of their loss, and so was es- 
tablished the needed connection between the prem- 
ises insured and the royalties dependent upon their 
safety, and measuring the loss resulting from their de- 
struction. The policy was therefore not a mere wager, 
and the royalties could be protected by an insurance 
against the fire risk which threatened them. The au- 
thorities in this State go far enough in their general 
principles to cover the case in hand. Herkimer vy. 
Rice, 27 N. Y. 163; Insurance Co. v. Allen, 43 id. 389; 
Rohrbach v. Insurance Co., 62 id. 47. They decide 
that an interest legal or equitable in the property 
burned is not necessary to support an insurance upon 
it; that it is enough if the assured is so situated as to 
be liable to loss if it be destroyed by peril insured 
against it; that such an interest it property connected 
with its safety and situation as will cause the insured 
to sustain a direct loss from its destruction is an in- 
surable interest; thatif there be a right in or against 
the property which some court will enforce upon the 
property, a right soclosely connected with it, and so 
much dependent for value upon the continued exist- 
ence of it alone as that a loss of the property will 
cause pecuniary damage to the holder of the right 
against it, he has an insurable interest. The plaintiff 
brought its case within these principles. A loss, meas- 
ured by the diminution of its royalties, was the in- 
evitable result to it of a fire in the works of Ellis & 
Co. It could not substitute a new licensee, and must 
await the repairs necessary to a renewal of the busi- 
ness. By its contract it became so situated relative to 
the buildings insured that it had a direct pecuniary 
interest in their safety from accidental fire. That in- 
terest it could, as it did, insure. (2) Plaintiff was paid 
certain royalties by Ellis & Co. for the use of a patent, 
which royalties were insured by defendant, under the 
following agreement: ‘“* Whereas Ellis & Co., by vir- 
tue of an agreement with the assured, are bound to 
pay to them royalties forthe privilege of using their 
patent, which royalties are guaranteed to amount to 
$250 a month, now therefore the conditions of this in- 
surance are,that in case the premises occupied by 
Ellis & Co. shall be damaged by fire so as to cause a 
diminution of said royalties, this company will make 
good to the insured the amount of such diminution 
during the restoration of said premises to their pro- 
ducing capacity immediately preceding said fire,’’ etc. 
Held, that the proper construction of the policy was 
that all the royalties payable under the contract be- 
tween plaintiff and Fillis & Co. were insured, and not 
merely the guaranteed minimum of $250 per mouth. 
(3) In the action on the above policy the loss to plain- 
tiff was measured by the amount of royalties paid for 
two months immediately preceding the fire, during 
the time the works were being restored, and for some 
months thereafter. Held, that this was a proper mode 
of ascertaining the loss. (4) Under agreement, Ellis 
& Co. were to pay plaintiff certain royalties for the 
use of its patent, which royalties were insured by de- 
fendant. Held, that the agreement between plaintiff 
and Ellis & Co. could be introduced in evidence in an 
action on the policy of insurance. Oct. 4, 1887. Na- 








tional Filtering Oil Co. v. Citizens’ Ins. Co. of Missours. 
Opinion by Finch, J. 


——— FIRE — FORFEITURE — INCREASE OF RISK.— 
A policy of insurance contained the following pro- 
visions: ‘*The working of carpenters, roofers, gag. 
fitters, plumbers and other mechanics in building, al- 
tering or repairing any building or buildings covered 
by this policy will cause a forfeiture of all claim un- 
der this written policy, without the written consent 
of this company indorsed thereon.”’ It also provided 
that the policy should be void ‘if the risk be in- 
creased by any means within the control of the ag. 
sured.”’ The evidence showed that at the time of the 
insurance the building was occupied as a grocery store 
by a tenant of the insured, who subsequently exe- 
cuted a lease of the building to other tenants, who 
intended usingit for the purpose of carrying on the 
business of drying fruit therein. The lease provided 
that they should have the privilege of putting the ma- 
chinery needed for their business into the building. 
This required the removal of large portions of two 
floors and the roof, and the introduction therein of 
two flues constructed of inflammable materials, and 
extending through the entire height of the structure. 
Held, to be a clear violation of the conditions of the 
contract. Certain conditions are very generally re- 
garded by underwriters as largely increasing the haz- 
ards of insurance, and they, unless corresponding pre- 
miums are paid for the extra risks, are usually in- 
tended to be excluded from the obligation of the pol- 
icy. Such are the conditions in reference to unoccu- 
pied houses, changes in the occupation from one kind 
of business to another more hazardous, the use of in- 
flammable substances in buildings, and their occupa- 
tion by carpenters, roofers, ete., for the purpose of 
making changes and alterations. These conditions, 
when plainly expressed in a policy, are binding upon 
the parties, and should be enforced by courts, if the 
evidence brings the case clearly within their meaning 
and intent. It tends to bring the law itself into dis- 
repute when by astute and subtle distinctions a plain 
case is attempted to be taken without the operation 
of a clear, reasonable and material obligation of the 
contract. There can be no reasonable question but 
that the evidence here showed aclear and deliberate 
attempt to change the character of the occupation of 
the insured building from a comparatively safe to a 
hazardous one, and a substantial alteration of the 
structure by carpenters. These alterations required 
the removal of large portions of two floors and the 
roof, and the introduction therein of two flues con- 
structed of inflammable materials, and extending 
through the entire height of the structure, affording 
every means for the spread of conflagration, and con- 
stituting a large increase of combustible material. 
The case is brought clearly within the spirit as well 
as the letter of the contract, and if it does not showa 
violation of the conditions, we can conceive of no sit- 
uation which would have effected the result. In case 
there had been a submission of the facts to the jury, 
and it had found that carpenters were not engaged in 
making alterations of this building within the mean- 
ing of the policy, it would have been the clear duty of 
the court to have set aside the verdict. Courts are 
under no obligation to yield their assent to verdicts 
which deny signification to language, or violate the 
plain meaning and intent of an unambiguous con- 
tract. Oct. 4, 1887. Mackv. Rochester German Ins. 
Co. Opinion by Ruger, C. J. 


JUDGMENT—RES ADJUDICATA—EVIDENCE—PAROL— 
PARTIES TO CONTRACT.—In a suit brought by plaintiffs 
for amount due from defendants under a charter- 
party, the defense was breach of covenant of sea- 
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worthiness of the vessel. This point had however 
been litigated, and finally decided against defendants, 
in the Supreme Court of the United States, in an ac- 
tion brought by defendants as libellants against plain- 
tiffs. Held, that thisadjudication was binding upon 
the parties, and the issue could not be again raised. 
Duncan & Poey, who were the libellants and plaintiffs 
in that suit, represented the charterers, and prose- 
cuted the suit, not only for themselves, but for all 
their associates. Hence while their associates were 
not actually parties to the suit, they would have 
reaped the benefit of a favorable result, and were 
pound by the judgment rendered therein. They had 
a right to be heard in the suit, and were heard 
through Duncan & Poey, and were in privity with 
them. It was just as much their suit as the suit of 
Duncan & Poey, and the precise points at issue in that 
guit, and adjudicated therein, could not again be 
brought in question between these plaintiffs and the 
charterers of the vessel. Embury v. Connor, 3 N. Y. 
bil; Castle v. Noyes, 14 id. 829; Tuska v. O’Brien, 68 
id. 446; Dunham v. Bower, 77 id. 76; Church v. Kidd, 
88 id. 652; Leavitt v. Wolcott, 95 id. 212. (2) When 
a charter-party was not under seal, the fact that it 
was signed by defendants D. & P. alone does not pre- 
vent plaintiffs from proving by parol that the other 
defendants were interested. Briggs v. Partridge, 64 
N. Y. 357; Hill v. Miller, 76 id. 32; Nicoll v. Burke, 
78 id. 580. (3) At the time of makinga contract for a 
charter-party, three persons unknown to plaintiffs 
were joint contractors with defendants, and plaintiffs 
supposed that they were contracting with defendants 
only. Held, that such persons could be treated as 
dormant partners, and it was not necessary to make 
them parties defendant in an action on the contract. 
Brown v. Birdsall, 29 Barb. 549; Farwell v. Davis, 66 
id. 73; Arnold v. Morris, 7 Daly, 498; North v. Bloss, 
30 N. Y. 374; Leslie v. Wiley, 47 id. 648; Marvino vy. 
Wilber, 52 id. 270; Cookingham v. Lasher, 1 Abb. 
Ct. App. 436; Bonfield v. Smith, 12 Mees. & W. 405; 
De Mautort v. Saunders, 1 Barn. & Adol. 401; Colly. 
Partn., §719. It is not sufficient that the plaintiffs 
may have known that the three persons named had 
some sort of interest in the adventure, but they must 
have known that they were members of a firm with 
the defendants, or that they were joint contractors 
with them; and this there was no sufficient evidence 
in the case to show. The answer is insufficient. It 
simply shows that the three persons named were in- 
terested in the adventure. There is no allegation that 
they were partners, nor is there any allegation that 
they were joint contractors with the defendants 
named, or that the plaintiffs made any contract what- 
ever with them. The proof simply showed that at 
the time of the making of the charter-party the plain- 
tiffs knew that they were contracting with these de- 
fendants, and had information that some other per- 
sons had some slight interest in the adventure. But 
they had no knowledge that such other persons were 
interested as partners, or that they were parties to 
the contract which they were then making. They may 
have supposed, as their names were not mentioned, 
and had a right to suppose, that they had some remote 
or contingent interest in the profits or proceeds 
of the adventure, while they were not, in any proper 
sense, parties to the contract. Upon this point the 
case recently decided by us of Swift v. Steamship 
Co., 12 N. E. Rep. 583, is an authority. This may be 
regarded as a somewhat narrow view of the evidence 
given upon the trial, but we think it is admissible for 
the purpose of defeating what appears to us to be an 
extremely technical objection. Oct. 4, 1887. Wood- 
house v. Duncan. Opinion by Earl, J. 

MASTER AND SERVANT—NEGLIGENCE—PROOF.—In 
an action for personal injuries, the evidence tended to 








show that plaintiff, an employee who had been long in 
the defendant’s service, had been requested by a fel- 
low servant to place a belt on ashaft near the ceiling, 
upon nails driven near the shaft for the purpose of 
stopping it for relacing. The plaintiff went alone to 
the place of the accident, and ascended a ladder fast- 
ened by hooks to a scantling near the ceiling so placed 
as to enable him to easily reach the belt, which he 
seized, and attempted to lift, but failed. He made a 
second attempt, but before he could throw it over the 
nails, became unconscious, and recollected nothing 
further. A witness who worked in the same room tes- 
tified that he heard a crash, and upon investigation 
found the plaintiff with his left arm torn from his body 
lying upon the floor at the foot of the ladder in front 
of the shaft, and unconscious. The ladder was broken, 
and lay in pieces on the floor around, and partly upon 
the plaintiff. Held, there being no direct evidence ag 
to the cause of the accident, plaintiff could not recover 
upon the theory that the ladder, by reason of its de- 
fective construction, broke and threw him upon the 
belt; such theory not being inferentially supported by 
the evidence, which also did not show negligence on 
the part of the the defendant. The evidence doesnot 
bring the case within the rule requiring that some per- 
sonal negligence on the part of the employers must be 
shown in order to authorize a verdict against them. 
They not only did not furnish the ladder for the use 
in which it wasemployed, but the accident was not 
attributable to such useof the ladder. The rule thata 
plaintiffin an action for negligence is required to 
show affirmatively his own freedom from negligence 
is quite as well established as that he must show that 
it was produced by the negligence of the defendant. 
It is quite true that the proof of the absence of plain- 
tiffs negligence usually presents a question of fact, 
and is often to be inferred from the nature of the ac- 
cident and the circumstances of the case; but this 
conclusion cannot legally be reached unless such cir- 
cumstances are proved as legitimately and reasonably 
lead to such a result. Unless the court can see that 
such facts are proved as fairly tend to support a pre- 
sumption of freedom from negligence; the question 
becomes one of law to be determined by it. The proof 
shows that the service in question could have been 
safely performed while the machinery was at rest dur- 
ing the noon intermission, or upon request the super- 
intendent would have suspended the power for a few 
minutes required to perform the work. Instead of 
adopting either of these methods, the plaintiff and his 
fellow-servant voluntary selected a time following the 
noon intermission, and immediately after the ma- 
chinery had been put in motion, todo the work re- 
quired of him. Headmits that he knew the hazard 
of this manner of performing the service, but he 
elected to do it in that way rather than adopt the pre- 
cautions which would have made it entirely safe. In 
this we think he took the risk of the time and manner 
selected by himself and his co-servant. To hold an 
employer liable for the consequence of an accident 
happening under such circumstances would violate 
the plainest principles governing the relations of mas- 
ter and servant, and impose upon the former the con- 
sequences of the carelessness of the latter. It would 
substitute arule imposing an absolute liability upon 
the master, instead of that just principle which inflicts 
upon each party the consequences of his own fault. 
Oct. 4, 1887. Cahill v. Hilton. Opinion by Ruger, 
C. J. 

MUNICIPAL CORPORATIONS—FIRE DEPARTMENT—IN- 
SPECTION OF BUILDINGS—ELECTION OF MEMBERS.—(1) 
The powers and duties of the “department for the 
survey and inspection of buildings ”’ in New York city, 
are lodged in the fire department, through successive 
legislative acts. Laws N. Y. 1871, ch. 625; Laws 1874, 
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ch. 547; and Laws 1880, ch. 521. (2) Laws N. Y. 1871, 


§ 99, provides that the dock department of the city of 
New York shall have exclusive charge and control of 
allthe wharf property of the city, and be invested 
with the exclusive government and regulation of all 
wharves, piers, bulk-heads and structures thereon. 
Held, that this should not be construed as giving the 
dock department exclusive power to determine and 
approve the plans and specifications for such structures, 
and thus deprive the fire department of the right of 
inspection of such building under the fire laws. (3) 
The fire department of New York city, in the enforce- 
ment of the provisions of the building laws applicable 
to the city, is not estopped by the fact that the dock 
department of New York city made an illegal lease 
to defendant of the property sought to be subjected 
to the lawfui regulations. (4) The examiners of the 
fire department required that the interior of defend- 
ant’s building upon its pier should be covered with 
iron netting, and plastered with mortar. Held, that 
the examiners had jurisdiction of the matter, and 
their determination could not be reviewed, even if 
the requirement was unreasonable, so long as it was 
not wholly impracticable. (5) The office of examiner 
in the fire department of New York city, created by 
Laws N.Y.1874, ch. 547, §8, having been established sub- 
sequent to the adoption of N. Y. Const. 1846, does not 
come within the purview of article 10, sec. 2, thereof, 
requiring city officers to be elected by the people or 
appointed by some local authority. Oct. 4, 1887. Fire 
Department of the City of New York v. Atlas Steamship 
Co., Limited. Opinion by Earl, J. Peckham, J., dis- 
sented. 


NEGLIGENCE—RAILROAD — EVIDENCE — NONSUIT — 
RATE OF SPEED—STATUTORY REGULATION-——PHOTO- 
GRAPHS—APPEAL—REVIEW OF EVIDENCE.—(1) In an 
action to recover damages for injuries sustained by 
reason of the defendant's negligence in the manage- 
ment of its train, the evidence showed that upon a 
dark, misty night the plaintiff landed in the ‘* Union 
Depot”’ in Hartford from the train of another road; 
that he had never been in the city before, and did not 
know which way to go, but followed the crowd from 
the train; that he desired to go to the business part of 
the city, and for that purpose crossed to the platform 
on the east side to get a cab; that when he arrived at 
the platform he saw several cabmen distant therefrom 
about ten feet; that one of the men came and got his 
valise, and turned and deposited it in his cab; that 
within a second thereafter a train went by at the rate 
of ten or twelve miles an hour; that he heard no bell 
nor whistle, nor had he any warning of the approach 
of the train, and that until the train went by he had 
not known that there was a track on that side of the 
depot; that the train approached the platform on a 
curve, and the sides of the cars projected over on to 
the platform three or four inches, and swept the plat- 
form from the point of its approach past the place 
where the injury occurred; that the train, in passing, 
struck plaintiff on the side, drawing him to the ground 
between the platform and the cars, whereby he re- 
ceived injury. Held, that the court did not err in re- 
fusing to dismiss the complaint. (2) In an action to 
recover damages for injuries sustained in conse- 
quence of the negligence of the defendant rail- 
road company, it was admitted by the pleadings 
that the company was organized under the laws of 
Connecticut, and subject to them. On the trial the 


plaintiff was permitted to read in evidence certain 
portions of the General Statutes of that State relating 
to the running of trains, viz., part 9, ch. 2, §$ 57, 73, 78. 
The court, in his charge, made no allusion to those 
statutes, but defined the ground of defendant's lia- 
bility, if any, and its duties, in a manner satisfactory 














to defendant’s counsel, and was then asked by him to 
charge ‘‘that the jury, in considering the case, must 
not be influenced by the sections of the Revised Stat. 
utes read in their hearing.” The court refused. Held, 
that the said sections were not irrelevant to the ques. 
tion of negligence, and that the defendant could not 
possibly have been prejudiced by them. (3) On trial 
of an action for damages forinjuries received in con- 
sequence of defendant’s negligence in the manner of 
running its trains, the plaintiff offered in evidence a 
photograph, as he claimed, of the locus in quo of the 
accident. He testified that he did not make the pho- 
tograph, and did not know from what point it was 
taken, nor to what point, as a focus, the instrument 
was directed. Upon being asked if it fairly described 
the locality, he answered that it did. The objection 
made at the trial was a general one. Held, that the 
evidence was properly admitted. (4) Inan action to 
recover damages for injuries caused by the negligence 
of the railroad company, defendant, in the manage- 
ment of its trains, where the evidence is so conflicting 
as to fairly show that each side has certain merits in 
its favor, and where the question has been decided at 
two General Terms by different juries, who have had 
the witnesses before them, and have been able to 
weigh carefully all the evidence adduced upon the 
trial, the Court of Appeals will not reverse the judg- 
ment. Oct. 4, 1887. Archerv. New York, N. H. & 
H. R.Co. Opinion by Danforth, J. 


SALE—WHEN TITLE PASSES—EXECUTORY CONTRACT 
—ESTOPPEL—ACCEPTANCE OF NEW PARTY — INSOL- 
vency.—(1)Action was brought upona contract which 
was as follows: “‘ATLANTA, December 7, 1881. We 
have to-day sold to Messrs. R. W. L. Rasin & Co., of 
Baltimore, Md., 1,000 tons ammoniated superphos- 
phates, at twenty-four (324) dollars per ton (2.000 tbs.), 
ou a cash basis; goods to be delivered free on board 
buyers’ vessels, and by us, in bulk. We guarantee 
the analysis of goods to be not less than two per cent 
of ammonia, and not less than eight per cent of avail- 
able phosphoric acid; sampling and analysis of each 
shipment to be made by A. R. D. Dane & Co., of New 
York, or by Prof. White, of Georgia. Settlements are 
to be made on delivery to buyers of bills of lading, by 
their notes, with six per cent interest added,”’ etc. 
“Shipments to be made as early as possible during 
this month. [Signed] Reap & Co.,of New York.” 
* We accept the above. R. W. L. Rastn & Co., Balti- 
more, Md.”’ Held, that the contract was an execu- 
tory contract, whose character was not changed by 
the subsequent acceptance by the sellers of an order 
to deliver the goods tuathird party, or by the accept- 
ance of the notes of the vendee, as per contract, but 
made in advance of shipment, sampling or analysis, as 
therein specified, and the title to the property did not 
pass thereby. Itis true the contract uses the words 
“We have to-day sold to Messrs. R. W. L. Rasin,” 
etc. But that language must be construed in connec- 
tion with the rest of the contract, which must be taken 
as a whole, and such construction placed upon it as 
che language used in the entire instrument calls for. 
Looking at the contract in this light, it will be seen 
there are two facts which render it entirely clear that 
it is in its nature a purely executory one. One fact is 
that there was to be an analysis of the superphosphates 
by a New York ora Georgia chemist before delivery 
or payment as provided for by the contract could be 
insisted upon. Perhaps the vendee might, if he 
chose, waive the analysis, and trust entirely to the 
guarantee, and thus accept delivery without it. But 
the vendor could not compel an acceptance, or claim 
payment, without an analysis, and therefore no title 
passed upon the signing of the agreement. In this re- 
spect there is no material distinction between this 
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case and Russell v. Nicoll, 3 Wend. 112. The lan- 
guage there used was, ‘‘ Sold by Daniel Rapelye,’’ ete. 
But because upon a perusal of the whole contract it 
was clear that the property sold was to arrive in New 
York before a certain date as a condition of the sale, 
the court said that such arrival must precede the 
change of title, and that the contract was executory; 
that the word “sold,’’ used in the contract, meant 
contracted to sell. It is the same here. The word 
used means the same—* contracted to sell ’’—because 
some material act had yet to be performed by the ven- 
dor before he could insist upon making delivery or 
claim payment for the goods, and that act was to make 
an analysis of each cargo or shipment, which analysis 
must show the cargo to have reached a certain stipu- 
lated standard before his contract would be complied 
with. The other fact is that there is in the contract 
no specification, identification or description of the 
particular property sold. It was simply 1,000 tons of 
superphosphates. Where the goods were is in no way 
designated or intimated. They might have been in 
Europe, New York, Georgia, or (as was the truth) not 
in esse, and still every word of the contract have full 
significance. How is it possible to say that the title 
to any particular superphosphate passed to the vendee 
when there is no description or identification of it to 
be found in the contract, or any reference to it 
therein made. Suppose the vendors had had 1,000 
tons of the goodsin their factory in New York, and 
that after the signing of the contract a fire had totally 
destroyed the factory and its contents,who would 
have had to sustain the loss of such goods? Is there 
the least ground for claiming that the ven- 
dees must suffer it? Make the same_ supposi- 
tion, but place the goods at Atlanta, and the same 
question arises and the same answer must be given. 
As is said by Comstock, J., in Kimberly v. Patchin, 19 
N. Y. 330, at 333: ‘It is not only legally, but logically, 
impossible to hold property in such things, unless 
they are ascertained and distinguished from all other 
things, and this l apprehend is the foundation of the 
rule, that ona sale of chattels, in order to pass the 
title, the articles must, if not delivered, be designated, 
so that possession can be taken by the purchaser with- 
out any further act on the part of the seller.”’ This 
was said in acase where the question arose as to the 
transfer of title to a quantity of grain, a part of a 
larger quantity in a warehouse, which was designated 
and identified, and this court held the title passed on 
the execution of the contract. But when a quantity 
of oil was sold out of astock consisting of different 
large quantities in different cisterns, and at various 
warehouses, and the note of sale did not express the 
quality or kind of oil sold, or the cistern or warehouse 
from which it was to be taken, and the purchaser did 
not even know where the particular oil lay which was 
to satisfy the contract, the court held the title did not 
pass (White v. Wilks, 5 Taunt. 176), and that case is 
cited with approval in Kimberly v. Patchin, supra. 
(2) By the terms of a contract between R. and the de- 
fendant, the latter sold and agreed to deliver to the 
former certain goods, to be paid for by the vendee's 
notes at the time of delivery of the bill of lading. R. 
had previously contracted to deliver to plaintiff a 
quantity of the same kind of property. He conse- 
quently presented to defendant for his acceptance an 
order to deliver the goods bought of him to plaintiff, 
which order was accepted, whereupon R. gave his 
notes as per contract, waiving delivery of the bill of 
lading. At the time of accepting the order defend- 
ants also gave to R., to be delivered to plaintiff, a 
memorandum in which they promised to deliver to 
plaintiff on his order, accepted that day, the goods 
that had been sold to R. Upon the delivery of the ac- 
cepted order and memorandum by R. to plaintiff, the 





latter gave his notes and acceptances of third parties to 
R. in payment for the goods. Both R. and plaintiff 
afterward became insolvent, and defendant refused to 
deliver the goods. The contract did not designate, 
describe, or in any way identify the particular prop- 
erty sold, and the evidence showed that at the time of 
making the contract the goods had not yet been manu- 
factured. There was no evidence of any fraud, mis- 
representation or concealment on the part of the de- 
fendant to induce plaintiff to change his position, and 
there was none to show that defendant knew of any 
fraud on the part of R. Held, that defendant was not 
estopped from refusing to deliver the goods after the 
insolvency of R., and before his notes were paid; and 
that upon the evidence, the court erred in submitting 
to the jury the question of intent on the part of the 
defendants. The most thatcan be extracted from a 
perusal of all, including the oral, evidence given on 
the trial, is that Rasin had contracted to deliver to 
De Leon goods which he did not have, and could not 
get, in sufficient quantity; that he told this to Read, 
and said that he had purchased the 1,000 tons from him 
in order to deliver them to De Leon on his contract. 
This Read knew, and he supposed when he accepted 
the order, and signed the statement as to when he 
would deliver on the contract, that Rasin would give it 
to De Leon, unless he thereafter changed his mind, 
which there is no evidence to show he could not le- 
gally and properly at any time have done. It is not 
pretended that defendants had any design to mis- 
lead De Leon in the slightest degree. Such design 
may not perhaps be necessary, but it does not exist 
here. Thereis not a word of evidence that Rasin said 
to defendants he intended to try and procure money 
or notes from De Leon on the faith of this order, nor 
was there any evidence but that this 1,000 tons, so far 
as defendants knew, were to be delivered in fulfill- 
ment of an obligation of Rasin to De Leon for the de- 
livery of goods which had already been fully paid for. 
Indeed there was no evidence whatever of any further 
knowledge on the part of Read than that Rasin was 
under obligations to De Leon which he was endeavor- 
ing to partly fulfill by having defendants deliver to De 
Leon the 1,000 tons in fulfillment of defendants’ con- 
tract with Rasin & Co. It is not pretended that Rasin 
said to Read he had been to see De Leon, and that he 
had finally consented to pay $25,000 for these 1,000 
tons, provided he got an accepted order with this 
written statement from defendants, or that it would 
be upon the faith of this order and acceptance that he 
would advance the $25,000. This whole transaction, 
it must be remembered, is with Rasin. The order is 
drawn, signed and produced by him at the store, and 
the letter or statement signed by defendants is ad- 
dressed to Rasin & Co., and is plainly a document 
showing a consent to deliver to De Leon in fulfillment 
of defendants’ executory contract with Rasin & Co. 
Nor is there any thing in the form or contents of the 
order which prevents the defendants from withhold- 
ing delivery. De Leon therefore took such an order 
at his peril, and received from defendants no repre- 
sentation whatever tending in any way to show that 
any title to any specific property had ever passed to 
Rasin & Co. He occupies therefore simply the posi- 
tion of Rasin & Co. in regard to the property. The 
right remains with the vendors to refuse delivery to 
the vendees on their becoming insolvent, unless they 
pay for the property on delivery. All that is seen by 
the accepted order therefore is that the defendants 
acknowledge that they have sold (which expression 
may mean simply contracted to sell) certain goods 
mentioned therein to Rasin & Co., which they agree 
with Rasin & Co. to deliver to De Leon. This case is 
quite as strong for the defendants as that of Farmeloe 
v. Bain, 1 C. P. Div. 445. In that case defendant sold 
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100 tons of zinc to B. & Co., and gave them an order in 
which defendants undertook to deliver to their order, 
indorsed thereon, twenty-five tons, etc., ‘‘off your 
contract of this date,” and signed it. Upon the faith 
of this document the plalntiffs bought of B. & Co., and 
paid for, fifty tons of zinc, and B. & Co. having failed 
without having paid the defendants,they refused to 
deliver the zinc to the plaintiffs. The jury found that 
the defendants, in signing the order, intended the 
same as a representation to all persons to whom it 
should be shown that the goods therein mentioned 
were the property of B. & Co. The court however 
held that this document thus signed by defendants 
was nota known document among merchants, and 
was to be looked at as any other instrument in writ- 
ing, and as thus looked at, it contained no representa- 
tion of any fact, and the plaintiffs had no 
right to rely upon it as such a representation, 
and consequently could not claim an_ estoppel. 
The claim of plaintiff's counsel that many of the 
American cases hold the doctrine that delivery orders 
transfer the title to the property the same asa bill of 
lading, even without acceptance, is not material here. 
No delivery order, or any other document, can trans- 
fer the title to property not in existence or unidenti- 
fied and undistinguishable from a larger mass not 
itself designated, and from which no appropriation 
has been made. Oct. 4, 1887. Anderson v. Read. 
Opinion by Peckham, J. Rapallo, Earl and Finch, JJ., 
concur. Ruger, C. J., Danforth and Audrews, JJ., 
dissenting. 
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ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

MASTER AND SERVANT—CARRIER — PASSENGERS— 
SCOPE OF EMPLOYMENT.—Where a passenger enters 
the wrong train through his own mistake, and is car- 
ried some distance beyond the station where he en- 
tered the train, the conductor does not bind the com- 
pany by directions to the passenger as to where he 
shall go, and how he shall go, after alighting from the 
train, to rectify his mistake, and secure passage on the 
train he intended to take; and the company is not lia- 
ble for his death, incurred in consequence of follow- 
ing such directions. The conductor of a passenger 
train is undoubtedly clothed with extensive author- 
ity. In discussing this subject, Chief Justice Ryan 
said: * Indeed as that fictitious entity, the corpora- 
tion, can only act through natural persons, its officers 
and servants, and as it of necessity commits its trains 
absolutely to the charge of officers of its own appoint- 
ment, and passengers of necessity comn.‘t to them 
their safety and comfort in transitu, under circum- 
stances of such peril and subordination, we are dis- 
posed to hold that the whole power of the corpora- 
tion, pro hac vice, is vested in these officers, and that 
as to the passengers ou board, they are to be consid- 
ered as the corporation itself.’’ Bass v. Railway Co., 
36 Wis. 450. Speaking for the court, Campbell, J., 
said of the conductor and the company: “ He repre- 
sents them in the whole management of his train.”’ It 
was also said: ‘“*‘ He occupies the same position as the 
master of aship.’”’ Railway Co. v. Miller, 19 Mich. 
305. In Railway Co. v. Ross, 112 U. 8S. 377, the court 
declared that the conductor represents the corpora- 
tion, and said: ‘‘ If such a conductor does not repre- 
sent the company, then the train is operated without 
any representative of its owner.” Discussing the 
general subject, the Supreme Court of Penusylvania 
said: ‘‘And wherever there are no prescript rules, the 
usage or common law of railroads makes the conduc- 
tor the responsible agent in the conduct of the train. 
It is of the last importance to all interests, both pub- 





lic and private, that the law should define with pre- 
cision to whom the custody and responsibility of g 
train of cars attaches. We hold that from the begin- 
ning to the end of the trip, whatever the motive 
power employed, the conductor, and nobody else, ig 
the responsible party in possession of the train.” 
Rauch vy. Lloyd, 31 Penn. St. 358. There are many 
authorities which assert doctrines substantially the 
same as those declared in the cases from which we 
have quoted. Railway Co. v. Powell, supra; Railroad 
v. McMurray, 98 Ind. 358; 1 Wood Ry. Law, 449, and 
cases cited; Thomp. Carr. 369. But broad as the au- 
thority of the conductor is, it is by no means unlim- 
ited; on the contrary, it is limited to the manage- 
ment and control of the train committed to his care. 
He bas authority to control the train in its move- 
ments, and it is his duty to take measures to preserve 
passengers from injury while getting on the trains, 
while they are on it, and while they are alighting. In 
the discharge of this duty he must, as the representa- 
tive of the company, exercise a high degree of care 
and diligence, but when the relation of carrier and 
passenger terminates, the authority of the conductor, 
as the representative of the carrier, is atan end. His 
authority ceases when ‘the passenger has safely 
alighted from the train. The company does not vest 
him with either apparent or actual authority beyond 
such as is necessary for the proper care of the persons 
and property placed in his charge and control. When 
the person who entered as a passenger has finally left 
the train, the conductor no longer stands to him as 
the representative of the carrier. His representative 
character does not extend to acts done after the rela- 
tion of passenger and carrier has been severed. It is 
his duty to afford the passenger whom he directs to 
leave his train a safe alighting place, but he is not 
bound, as the representative of the company, to look 
after the passenger after he has left the train. If the 
conductor had directed the deceased to walk ten or 
twenty miles, it would hardly be contended that the 
corporation was responsible for such a direction, and 
we cannot perceive that the principle is different 
whether the distance be long or short. A passenger 
has no right to assume that the carrier has invested 
the conductor with authority to direct him to travel 
back to a station where he entered a train by mistake, 
for the conductor is neither actually nor ostensibly 
clothed with any such authority. If the conductor 
had directed the deceased to go toa hotel, or had di- 
rected him to walk back upon a wagon-road, he cer- 
tainly would not have been acting in the line of his 
duty, and we cannot discern any difference between 
such cases and the one under examination; for the di- 
rection to go back upon the track cannot change the 
legal features of the case. If the conductor had re- 
fused to carry the deceased to a regular station, or 
had compelled him to leave the train, an essentially 
different question would have faced us; but here the 
passenger left the train without compulsion, and un- 
dertook to rectify his mistake by making his way back 
to the station; so that'the case turns upon the ques- 
tion whether the instructions given by the conductor 
as to the course the deceased should pursue after leav- 
ing the train were within the line of his duty. If it 
were granted that the act of directing a passenger 
what course to pursue after leaving a train is within 
the line of the conductor's duty, then the path of the 
appellee would be a smooth one, traversing solid 
ground; but he path is rugged and uncertain, be- 
cause the assumption which is taken for granted— 
that is, that the act of the eonductor was within the 
tine of his employment—is the proposition which must 
be proved to make progress to arecovery possible. if 
it can be assumed that a railroad company, actually 
or ostensibly, invests its conductor with authority to 
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direct passengers, who by mistake enter the wrong 
train, what route they shall take back to a station 
where they can rectify their mistake, then these au- 
thorities might be justly regarded as of controlling 
force; but until the assumption which lies at the 
foundation of appellee’s theory is established, these 
authorities are irrelevant and inapplicable. Onegreat 
reason why a passenger is justified in obeying the di- 
rections of a conductor is because the conductor is 
entitled to exact obedience. His directions are in the 
nature of commands or requirements; he may indeed 
put them in that form. It is therefore most reasona- 
ble that a passenger should have a right to rely on 
them when they are of that nature. The instructions 
given by the conductor in this case are not of that na- 
ture, for it is perfectly obvious that he could not have 
required or commanded the deceased to take any par- 
ticular route back to the station. It is not to be as- 
sumed that conductors have authority to bind the 
company by general directions, which are more in 
the nature of advice and information than of require- 
ments or commands, as to what a passenger shall do 
after he leaves the train. There is an essential differ- 
ence between a direction in the nature of a require- 
ment and a direction in the nature of advice or infor- 
mation, as is strikingly illustrated by the case of Vi- 
mont v. Railroad Co., 28 Am. & Eng. R. Cas. 210; 
Railroad Co. v. Swift, 26 Ind. 459. It is clear to our 
minds that, upon principle, a railroad company is not 
responsible for directions in the nature of informa- 
tion or advice given to a passenger, who through his 
own mistake has entered the wrong train, as to what 
course he shall pursue after leaving the train. This is 
so because the company does, either actually or osten- 
sibly, confer upon the conductor authority to give di- 
rections of that character to passengers who have en- 
tered its trains by mistake not caused by any negli- 
gence on its part. Gilliam v. Railroad Co., 70 Ala. 
268; Nunn v. Railroad Co., 71 Ga. 710; 51 Am. Rep. 
284; Sevier v. Railroad Co., 61 Miss. 8; 48 Am. Rep. 
74; 2 Wood Ry. Law, 1215. Ind. Sup. Ct., Oct. 11, 1887, 
Cincinnati, H. & I. R. Co. v. Carper. Opinion by El- 
liott, J. 


MUNICIPAL CORPORATIONS — ACTIONS AGAINST — 
SERVICE OF PROCESS UPON MAYOR.— Under a city 
charter providing that the service of process upon the 
city shall be made “ by leaving a copy of the process 
with the mayor,’’ the mayor is the only officer upon 
whom such service can be made; and where there is a 
vacancy in that office, and thereis no president or 
presiding officer of the common council, service upon 
the chairman of the board of street commissioners, 
and upon the city clerk, is insufficient to support a 
judgment by default against thecity. Itis urged by 
the learned counsel for the plaintiffin error that this 
court, in Watertown v. Robinson, 59 Wis. 513, on 
motion for rehearing, with offer of proof that in that 
case the office of mayor was vacant, decided, that such 
proof being admitted, and the return being so amended, 
the service was yet insufficient. There was no 
opinion on that motion, but it was probably and more 
properly held that such an amendment of the return 
could not be made in this court. In Heymann v. 
Cunningham, 51 Wis 506, where the service was made 
when there was no mayor, great doubts are expressed 
“upon the sufficiency of the service to give the court 
jurisdiction of the defendant city,’ but the decision 
of that question was not deemed necessary to the de- 
termination of the rights of the appellant in that pro- 
ceeding, and it was not therefore passed upon. In 
Worts v. Watertown, 16 Fed. Rep. 534, the service was 
made as here, and the office of mayor was vacant. It 
was first held by Judge Bunn and Mr. Justice Harlan, 
that such service was sufficient; but it seems that this 








decision was afterward overruled, and the judgment 
was set aside, by the same learned judges, and the ser- 
vice held insufficient, upon a full argument of the 
question. It was held in Watertown v. Robinson, 
supra, that delivering to, and leaving with the chair- 
man of the street commissioners acopy of the sum- 
mons in the absence of the mayor, and the sheriff's 
inability to find him, was insufficient. In that case it 
was said in the opinion that “the principle is too 
elementary to need discussion that a court can only 
acquire jurisdiction of a party, when thereis no ap- 
pearance, by the service of process in the manner pre- 
scribed by law.’’ Another principle is equally clear, 
and that is that when the statute prescribes a particu- 
lar mode of service, that mode must be followed ita 
lex scripta est. There is no chance to speculate whether 
some other mode will not answer as well. Helms v. 
Chadbourne, 45 Wis. 60. This has been too often held 
by this court to require further citations, but, the 
strong language of Chief Justice Ryan, in Foster v. 
Hammond, 37 Wis. 187, is worthy of special reference. 
See also other authorities cited in the very able brief 
of the counsel for the plaintiffin error. And here it is 
sufficient to say that every possible reason against the 
strict application of the statute prescribing the mode 
of service, in a case like this, including the constitu- 
tional objection, is satisfactorily urged and conclu- 
sively enforced in the brief of counsel for plaintiff in 
error, to which reference may be had. In many cases 
the officer or agent of a corporation upon whom ser- 
vice of a summons is required to be made, may not for 
a time be in existence, and there may be a vacancy in 
such office. This is only a temporary inconvenience 
that must necessarily be suffered until there is such 
an officer. There is the office of mayor, and it is pos- 
sible to have a mayor in the city of Watertown. So 
that is no defect in the lawin not providing a mode of 
service in such cases, and inall similar cases there 
may be for the time a vacancy, and thereby service 
rendered impossible; but this is no defect in the law, 
nor would it justify courts in substituting another 
mode of service, which the law has not done. This 
would be judicial legislation of the most flagrant kind. 
The only question is, what does the statute mean 
when it designates a particular officer, such as the 
mayor, by name, upon whom such representative sere 
vice may be made? The reason of the law unquese 
tionably isto designate some officer of the city, of 
such powers, grade and dignity, as would imply a 
supervision and management of the interests and 
affairs of the city, and who would most properly and 
likely take care of, and protect the interest of the 
city asadefendantin court. The Legislature in its 
wisdom has seen fit to designate the mayor eo nomine 
as such officer. When such an officer de jure,and in 
the most comprehensive sense, does not exist, and the 
office as such is vacant for the time, has the law pro- 
vided in terms or spirit, that some other officer or 
person who for the time of such vacancy exercises the 
general powers, and performs the general duties of 
such an officer, is the proper person upon whom such 
service can be made? Most certainly the law in terms 
has not so provided. The reasonand spirit of the law 
might perhaps embrace another officer by name, or 
another person, who is clothed fully and completely, 
with all the powers, and is required to perform all the 
duties of the mayor during such vacancy, and is for 
the time the mayor de facto, or acting mayor, and may 
be properly and lawfully called the mayor. But we 
have no such case here. Whether service of process 
could be properly made upon such an officer, during 
the vacancy of the mayor’s office, is not the question 
here, and we will not attempt to decide it. There is 
no board of aldermen and no president of the common 
council. We might referto many general statutes 
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which confer special powers on certain designated 
officers. It would not do to substitute other officers 
or persons to exercise such special powers, by judicial 
construction, when the statutes have not done so. 
The case of Fairfield v. King, 41 Vt. 611, seems to be 
closely in point, and supported by irrefragable reason- 
ing and authority. The other cases cited by the learned 
counsel for the plaintiff in error bear strongly to sup- 
port the principle, that when a statute designates a 
particular'officer to whom the process may be delivered, 
and with whom it may be left, as service upon the 
corporation, no other officer or person can be substi- 
tuted in his place. Charleston v. Lunenburgh, 21 Vt. 
488; Morrill v. Mining Co., 10 Nev. 137; Chambers v. 
Bridge Co., 16 Kans. 270; Sacramento v. Fowle, 21 Wall. 
119; Alexandria v. Fairfax, 95 U. S. 774; Commis- 
sioners v. Burtis, 103 N. Y. 136; Bennet v. U. 8., 
2 Wash. T. 179. The designation of one particular 
officer upon whom service may be made excludes all 
others. Conroe v. Bull, 7 Wis. 408; Crawford v. Hast- 
ings, 10 id. 525; North v. Railroad Co., 10 Ohio St. 
548; Weil v. County, 69 Mo. 281; Dewey v. Car Co., 
2 Mich. 399; 4N. W: Rep. 179. The temporary in- 
convenience arising froma vacancy in the office of 
mayor affords no good reason for a substitution of 
some other officer in his place, upon whom service 
could be made, by unwarrantable construction not 
contemplated by the statute. Van Rensselaer v. Pal- 
matier, 2 How. Pr. 24, and Van Rensselaer v. Petrie, 
id. 94; Rees v. Watertown, 19 Wall. 107; Perkins v. 
Watertown, 5 Biss. 320; Insurance Co. v. Fuller, 81 
Penn. St. 398. Wis. Sup. Ct., Sept. ;20, 1887. City of 
Watertown v..Robinson. Opinion byjOrton, J. 
SEWERj— NUISANCE — DAMAGE.— (1) It is not 
denied that the city constructed a sewer through the 
plaintiff's lot, and the fact is established beyond ques- 
tion that the contents of the sewer were discharged 
from its mouth within about seventy-five feet of the 
plaintiff's house, and that the effect of such discharge 
was to create a stench in and about the house, of which 
the plaintiff might justly complain. It is claimed how- 
ever that the plaintiff has no ground of complaint, be- 
cause the sewer was constructed through the plain- 
tiff's premises with his consent. It is true that the 
plaintiff consented that the excavation might be made 
through the lot, and the sewer constructed; but the 
jury were warranted in finding from the evidence, 
that the consent was to construct a mere overflow 
sewer, and not one to be used forthe constant dis- 
charge of sewage. As we understand, the system 
adopted by the city is such, that by the use of catch- 
basins, surface water is carried off by the sewers, and 
the plaintiff's claim is that the consent given by him 
was fora sewer through his lot foran overflow at 
times when there would bean unusual discharge of 
water through the sewers. This claim finds sufficient 
support in the evidence to authorize a finding to that 
effect, and we may say that the objection that the 
plaintiff was not entitled to recover damages cannot 
be sustained. The questions in the case which demand 
cofsideration pertain to certain rulings of the court 
as to the measure of damage, and as to the exclusion 
of certain evidence offered and introduced by the de- 
fendant. (2) It is claimed by counsel for appellant 
that the true rule of damages is the difference in the 
rental value of the property, and that all damages 
arising from sickness in the family are too remote to 
authorize a recovery therefor. It will be observed 
thas the instruction under consideration does not 
authorize damages for sickness as such; that is, the 
jury were not authorized to assess damages for the 
pain and suffering caused by the alleged sickness. It 
is only such damages as are capable of accurate estima- 
tion, to-wit, for loss of time and expense incurred by 
reason of such sickness. In our opinion the rule 





adopted by the court was correct, It appears that the 
nuisance complained of no longer exists. The sewer 
was closed and sealed up before the trial in the court 
below. In such cases the general rule is the difference 
in the rental value of the property for the time the 
nuisance existed. But this does not exclude the re- 
covery of such special damages as the plaintiff may 
show he suffered by the existence of the nuisance; 
and we can see no reason why a party may not in such 
a case recover the actual expenses incurred by reason 
of the nuisance. Ellis v. Railroad Co., 63 Mo. 131; 
Story v. Hammond, 4 Ohio, 376; Kearney v. Farrell, 
28 Conn. 317. Iowa Sup. Ct., Oct. 8, 1887. Loughran 
v. City of Des Moines. Opinion by Rothrock, J. 


ORDINANCE — REASONABLENESS.— Under a 
statute, cities are expressly authorized by the Legisla- 
ture, in the exercise of an unrestricted right, to estab- 
lish wharves and docks, to regulate landing-places, and 
to fix the rates of wharfage, dockage, and landing; 
and an ordiuance adopted in pursuance thereof can- 
not be declared unreasonable by the courts. As has 
been shown by so much of the thirty-fourth subdivis- 
ion of section 3106 as we have set out as above, cities 
are expressly authorized, not only to establish and 
construct wharves, docks, piers and basins, and to 
regulate landing-places, but also to fix the rates of 
wharfage and dockage, as well as of landing. No 
question is made upon the power of the Legislature to 
confer such authority upon the cities of the State, and 
none could be successfully made, since the precedents 
for the exercise of such a power are both numerous 
and of long standing. While the reasonableness of an 
ordinance is a question of law for the decision of the 
court, an ordinance cannot be held to be unreasonable 
which is expressly authorized by the Legislature. The 
power of a court to declare an ordinance unreasonable, 
and therefore void, is practically restricted to cases in 
which the Legislature has enacted nothing on the 
subject-matter of the ordinance, and consequently to 
cases in which the ordinance was passed under the 
supposed incidental power of the corporation merely. 
On that subject, see also Dill. Mun. Corp. above cited, 
§§ 519, 328. At section 357, Dillon says: ‘ Charters 
not unfrequently confer upon the corporation the 
power to license and regulate,’’ or to *‘ license, regu- 
late and tax,’’ certain avocations and employments, 
and to “tax and restrain” or prohibit ‘‘ exhibitions, 
shows, places of amusement, and the like, and unless 
there is some specific limitation on the authority of 
the Legislature in this respect, such provisions are 
constitutional.”” The general principle thus announ- 
ced is well sustained both by precedent and authority; 
and as there is no such limitation upon the authority 
of the Legislature in this State, the city of Jefferson- 
ville is and long has been in full possession of the 
power to fix the rates of wharfage, as well as of land- 
ing at its wharves. This fixing of rates is only the 
exercise of the power of taxation in a particular form, 
and is hence a power which the Legislature was and 
still is authorized toconfer. It follows that the city 
of Jeffersonville was expressly authorized to adopt 
the ordinance in question, and that having adopted 
it, no question as to its reasonableness is involved at 
the present hearing. Ang. & A. Corp., § 357. Ind. 
Sup. Ct., Sept. 30,1887. A Coal Float v. City of Jeffer- 
sonville. Opinion by Niblack, J. 


NOTICE TO LAWYERS. 

Lawyers may procure valuable assistance with 
photographs for jury purposes. Machinery accident 
cases — legal papers accurately copied. 

PACH BROTHERS, 
841 Broadway, New York. 
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HERE is no shibboleth more absurd than the 
cry ‘‘free speech!” Beneath its banner bad 
men under all governments have frequently coun- 
selled the worst crimes against society and individ- 
uals, and incited the basest elements of that society 
to violence and bloodshed. There is really no such 
thing tolerated under the most lenient government 
as “free speech,” construing that term literally, 
No man has aright to slander another. No man 
has aright to seduce a woman by flattering lies. 
No man has a right to make false pretenses to the 
injury of another. Every man abusing the privi- 
lege of ‘‘ free speech ” is held responsible — respon- 
sible for his slanders, his seductions, his false pre- 
tenses. One who counsels and incites another to 
commit a crime is or should be responsible under 
the criminal law as much as the instrument of his 
wicked purpose. We are led to this line of reflec- 
tion by a communication by ‘‘A Member of the 
Chicago Bar” to the Legal Adviser, who says: 
‘The violation of law or private right in so doing 
subjects the party to arrest, but the right of ex- 
pression is inviolate.” Is it so? Suppose a police- 
man overhears one man counselling and directing 
another to commit a burglary, or a murder, or a 
rape? Has he not aright to arrest him as in the 
commission of the felony itself? May not a police- 
man arrest a drunken man who sings or shouts in 
the street late at night? May he not arrest one 
who curses publicly?) Is he bound to stand by till 
the singer, or shouter, or curser finishes, and not 
arrest him until then? This lawyer himself has 
not the right of ‘‘free speech” in summing up 
a cause; he may not abuse, vilify and slander 
the opposite party or his witnesses, and if he tries 
to do it the court may order him to desist, 
and may put him in jail for refusing to obey. 
A man has the right to resist an unlawful at- 
tack on his person, even to the taking of life; 
but he has no right to resist a policeman in 
the act of arresting him under color of author- 
ity. So he has no right to counsel the killing 
of citizens and of the police and the militia, and 
the authorities are not bound to stand by until his 
counsels are put in action, but may break up sedi- 
tious counsels before they are effectuated. Is it not 
the commonest thing in the world for municipal 
authorities to refuse to license objectionable exhi- 
bitions, lectures, addresses, and the like? What 
right have citizens to obstruct the streets and 
squares even for peaceable assemblies? May not 
obscene literature be suppressed? This lawyer says 
that a court of chancery will never enjoin against 
the publication of a libel. That 1s true; but why? 
Because the party has an ample remedy at law in an 
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action for damages. It is amazing that any lawyer 
can write that ‘‘the justices of the Illinois Supreme 
Court have abolished liberty of speech and assem- 
blage.” That is not what they have abolished. 
What they have abolished is the claim of mght in 
public assemblages, to counsel murder, arson and 
robbery, in excited and inflammatory harangues, 
such as the following: ‘‘Revenge!” ‘*To arms!” 
‘¢ Destroy the hideous monster that seeks to de- 
stroy you.” ‘*Avenge the atrocious murder!” 
(The killing of rioters by the police.) ‘‘ Annihila- 
tion to the beasts in human form who call them- 


selves rulers!” ‘‘The day is not far distant when 
(Capital- 


we will resort to hanging these men.” 

ists.) ‘* You have nothing more to do with the 
law except to lay hands upon it and throttle it un- 
til it makes its last kick. * * * Throttle it. 
Kill it. Stabit. Do every thing you can to wound 
it, to impede its progress.” (The language of 
Fielden on the night and a moment before the Hay- 
market massacre, and for which sentiments, we 
suppose, he was singled out as an. object of mercy.) 
Now is there any man or any lawyer, except an 
anarchist, who will pretend that the right of ‘free 
speech” gives citizens the right to assemble in the 
streets or anywhere else, with arms or without, and 
utter such atrocious sentiments as these, and that 
the police have not the right to break up such as- 
semblages? Perhaps it is hardly worth while to 
argue this matter so gravely to lawyers, but as a 
lawyer has been permitted to advocate such assem- 
blages in the columns of a law journal, it is not out 
of place to protest against such dangerous views. 
In conclusion we subjoin some remarks from the 
Daily Register on the Chicago lawyer’s communica- 
tion: ‘‘If we mistake not, the writer of the com- 
munication is in error upon a point on which the 
opinion of every lawyer ought to be as clear as a 
bell, and in tune with that of every other. Liberty 
does not mean irresponsibility. Freedom to come 
and go does not mean exemption from responsibil- 
ity for trespass. The right of self-defense does not 
mean the right of resistance to officers. Freedom 
of speech does not mean immunity from liability to 
damages for defamation, nor from liability to pun- 
ishment for crimes instigated by speech. As yet, 
we believe, the law has not infringed upon the free- 
dom of speech, and we do not believe that any pro- 
vocation which the enemies of civil order and peace 
may give will induce it to do so; but on the other 
hand, it is equally safe to predict that the law will 
hold men justly responsible for the consequences of 
what they may say or write. A physician might 
just as well justify himself in deliberately poison- 
ing a patient by insisting on his freedom to write 
the fatal prescription as an anarchist justify the 
death of the officers of the law, the killing of whom 
he had advised by the freedom of speech. The 
blackmailer, when sued for damages, or when com- 
plained against criminally, can just as well justify 
the column of scandal which he offers for sale in 
the newspaper offices by claiming the freedom of 
the press,” 
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The publishers of this journal have undertaken a 
very important enterprise in republishing the re- 
ports of the New York Court of Appeals in a cheap 
and convenient form. The one hundred and four 
official volumes are now controlled by two inde- 
pendent publishers, and cost about two hundred 
dollars. It is now proposed to publish them five 
volumes in one at five dollars for each of the new 
volumes, or about half the ordinary price. The 
new volumes are handsomely printed in good type 
on excellent paper, in double columns, and make 
about one thousand pages each. The opinions are 
given in full, but the arguments of counsel are 
omitted. The cases are supplied with ample refer- 
ences, so that the history of every case can be read- 
ily traced, and in important leading cases references 
to citations in other States are given, The work 
has been in preparation for two years, under the 
charge of several able and experienced lawyers, who 
have revised and rewritten the head-notes and state- 
ments. The first three volumes are now ready, and 
the fourth will be ready in a week. The remainder 
will be put out rapidly. This is a good opportunity 


to obtain the most important series of State reports 
at a very low price, and from our examination we 
have no hesitation in pronouncing the editorial 
work of the best grade, and the edition as good as 
possible in every way. 


From an interesting article entitled ‘‘ Suicide as 
a Crime,” in the Scotch Journal of Jurisprudence, 
we extract the following: ‘‘ Punishment will pre- 
vent some actual suicides, but much more will it 
prevent attempts by those who are so weak and in- 
firm of purpose that they cannot successfully accom- 
plish the act. That suicides are amenable to the 
argument of punishment, is evident from some well- 
established facts. In the first place, they are in 
general fastidious as to their mode of death. In 
cold countries and in cold weather death by 
drowning is avoided (Morselli, 324). Women avoid 
public places when they wish to destroy themselves, 
Among military men firearms are chosen as an hon- 
orable means of compassing their death. In the 
second place, fashion has an overwhelming influ- 
ence, both in causing suicide and in determining 
the mode of death. If the State, by a well-defined 
and strictly enforced law, can to some extent coun- 
teract this influence, it will have accomplished a 
great end. * * * But there must be a large 
class of cases where the interposition of society by 
an emphatic prohibition, and the imposition of a 
penalty on the delinquent himself, could counteract 
the forces which impel weak-minded persons to lay 
violent hands on themselves. The punishment 
would be reformatory of the delinquent himself, and 
the example in his person would deter others from 
a similar course, while a mawkish sympathy might 
impel them to follow hisexample. But while a more 
stringent criminal law might prevent some attempts 
at suicide, if it did not prevent some successful 
acts, there is something to be said for the paternal 





mode of dealing with suicides which now prevails 
in Scotland. The causes which lead up to this 
crime are generally social, and legal and political 
remedies will effect only a partial cure. In the 
struggle for existence the weakest must succumb, 
and when they give up the fight their defeat as- 
sumes different shapes. It may be drunkenness or 
other vicious indulgence; it may be vagrancy, as in 
this country and the Eastern States of America; or 
it may be suicide. These various forms of defeat 
may be morally the same, and the particular one 
chosen will be determined by previous history and 
surrounding circumstances. And existence in dif- 
ferent parts of the world means utterly different 
things, Contrast existence in the east or south of 
Ireland with existence in Paris. There, though the 
struggle is severe, it is for mere life and with nature 
itself, and the conscious failures are few. Here, 
men set themselves false, absurd and exaggerated 
ideals as the aim of life, and the failures are many, 
If we could change the Parisian conception of life 
we might make the suicide rate lower than the 
Irish, and what is true of Paris is true of our own 
country. We cannot however help feeling that 
even though the French Legislature were to pass a 
stringent law against suicide it would be inopera- 
tive, since in the present condition of French so- 
ciety it would come to the people in a foreign 
guise. The true remedies are economical, social, 
moral and religious. No alteration of the law, and 
no stringency in its administration, will enable 
us to dispense with the efforts of the christian 
philanthropist.” 
abcess 


NOTES OF CASES. 


N Glover v. Burbridge, South Carolina Supreme 
Court, Oct. 6, 1887, plaintiff deposited with 
defendants, as accommodation depositaries, a sum 
of money, which was sealed up in an envelope and 
placed in their safe, and took a receipt therefor, 
In an action to recover the sum, the trial court, in 
enumerating the matters which would amount to 
gross negligence so as to make the defendants lia- 
ble, stated that if the money was abstracted out of 
the safe by any one of their employees who were 
occasionally sent to the safe, the defendants would 
be liable. Held, that as the question was whether 
defendants exercised ordinary care in reference to 
the deposit, this was to be determined by what was 
their business habit in regard to entering their safe, 
and the question should have been left to the jury. 
The court said: ‘‘ We agree entirely with the an- 
nouncement here made of the general principle that 
naked depositaries are only liable for gross negli- 
gence or a lack of ordinary care. But we think 
that in enumerating the matters which would 
amount to gross negligence, the rule, as applied to 
employees sent to the safe, was stated somewhat 
too positively and broadly. In the connection here, 
the question was not whether a principal is respon- 
sible for the criminal act of his servant, or if so, to 
what extent; but it was simply whether the de- 








THE ALBANY LAW JOURNAL. 423 








fendants exercised ordinary care in reference to the 
deposit, which, as it seems to us, was to be deter- 
mined by what was their business habit in regard 
to entering their safe. When the plaintiff volun- 
tarily made the defendants his accommodation de- 
positaries for a day or two, he must be taken to 
have done so with reference to the fact that they had 
a safe, and to their known habits of business in re- 
gard to it. If it was the habit of the defendants 
occasionaliy, as found necessary or convenient, to 
send a trusty clerk to the safe with a key, we can 
hardly suppose that by accepting the deposit they 
bound themselves to a higher degree of care than 
they habitually exercised in their own business, and 
in reference to their own cash. The very question 
was as to ordinary care —whether the occasional 
sending of a trusty clerk to the safe was, under the 
circumstances, less than ordinary care, and neces- 
sarily gross negligence. ‘When the bailment is for 
the sole benefit of the bailor the law requires only 
slight diligence on the part of bailee, and of course 
makes him answerable only for gross neglect.’ 
Story Bailm., § 23. ‘If goods deposited are stolen 
by the servants of a private depositary, without 
gross negligence on his own part, he is not charge- 
able any more than he would be if the theft were 
by a stranger.’ Story Bailm., § 88; Foster v. Bank, 
17 Mass. 479. ‘The fidelity which the depositary 
ought to apply to the care of the thing confided to 
him should be the same which he applies to the 
care of his own.’ Story Bailm., § 65. In any view 
that can be taken, it seems to us that the question 
was not one purely of law, but to a large extent at 
east one of fact, and should have been left to the 
jury.” Mclver, J., dissented, 


In Coleman v. Jenkins, Georgia Supreme Court, 
April 18, 1887, Bleckley, C. J., said: ‘* Now, there 
is high authority for saying that ‘he that is robbed, 
not knowing what is stolen, let him not know it, 
and he’s not robbed at all.’ This, though good 
dramatic law, would perhaps not hold in real life. 
But another less poetic proposition is both sound 
and applicable to business: He that thinks he is 
robbed, but having in his own purse what he 
thought was stolen, is not robbed at all. When 
one gets his due ignorantly, if he is not hurt by his 
ignorance, it is the same as if he acted with knowl- 
edge. Thus, where a negotiable promissory note 
was transferred before maturity as collateral, and 
was afterward paid off in property, not to the 
holder but to the payee, who collected without au- 
thority, and who, after converting the property 
jnto money, transmitted the proceeds to the holder 
as his own money, and the holder applied the same 
to the secured debt only, not applying it also to the 
collateral, and not knowing that he was dealing 
with a fund derived from tho collateral, this was a 
discharge of the collateral debt, notwithstanding 
such ignorance on the part of the holder.” 


In Foster v. Singer, Wisconsin Supreme Court, 
Oct. 11, 1887, it was held that where the garnishee 








employs defendant at a specified salary per month, 
to be paid at the end of each month, and the sum- 
mons is served August 28th, he is not liable to 
plaintiff for defendant's salary during the month of 
August, the salary for that month being neither 
“then due’ nor ‘‘to become due.” The court 
said: ‘It seems to us evident that under the testi- 
timony given in this case, had Phillips brought his 
action for his salary for August, 1885, on the day 
the garnishee summons was served, viz., 28th of 
August, his action would have been prematurely 
brought, and he must have failed in his action. 
There certainly was nothing due to Phillips on the 
28th of August, 1885. * * * The only other 
question in the case therefore is whether there 
was any thing ‘to become due’ from the garnishee 
to Phillips on the 28th of August, when he was 
served with the garnishee summons, within the 
meaning of the statute above quoted. We think 
this question has been answered by this court 
against the claim of the appellant. In Bishop v. 
Young, 17 Wis. 46-53, the present chief jnstice, in 
speaking of the construction to be given to the lan- 
guage of the statute above quoted, says: ‘And the 
debts due or to become due evidently relate to such 
as the garnishee owes absolutely, though payable 
in the future. We have no idea the statute in- 
tended to include in the language ‘to become due’ 
a debt which might possibly become due upon a 
performance of a contract by the defendant in at- 
tachment. * * * There was nothing absolutely 
due to him at the time of service of garnishee pro- 
cess upon the respondent. And whether any thing 
would become due depended upon a contingency.’ 
See also Smith v. Davis, 1 Wis. 447; Huntley v. 
Stone, 4 id. 491. Under the evidence in the case at 
bar there was nothing due absolutely from the gar- 
nishee to Phillips when he was served with the gar- 
nishee summons. The evidence clearly shows a 
hiring by the month for a salary to be paid at the 
end of the month, and according to the decisions 
of this court the contract is an entirety. Phillips 
could not recover any part of his wages unless he 
worked the whole month. If Phillips had quit 
work on the 29th he could not have recovered any 
part of his wages for the month. The debt there- 
fore would only become due upon the contingency 
that Phillips continued to work for the garnishee 
for the entire month. See Gordon v. Brewster, 7 
Wis. 355; Lee v. Merrick, 8 id. 229; Jennings v. 
Tyons, 39 id. 553; Diefenhack v. Stark, 56 id. 462; 
Koplite v. Powell, id. 671. Tt can make no differ- 
ence as to his liability whether the summons was 
served on the 28th day of the month or on the 
2d. In either case whether any thing would 
become due depended upon Phillips working the 
entire month; and if the garnishee is liable when 
served on the 28th, he would be equally lable if 
he had been served on the 2d, if it appeared on the 
trial that Phillips had worked the entire month. 
See also upon this subject, Zancock v. Colyer, 99 
Mass. 187; Anight v. Bowley, 117 id. 551; Wood v. 
Partridge, 11 id. 488; Wyman v. Hichborn, 6 Cush. 
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264. There is nothing in the case of Jones v. St. 
Ouge, 30 N. W. Rep. 927, which in any way changes 
the rule laid down in the cases above cited in this 
court.” 


a 


CHATTEL MORTGAGE— RECORDING AFTER 
ASSIGNMENT FOR BENEFIT OF 
CREDITORS — VALIDITY. 


SUPREME COURT OF MICHIGAN, OCT. 6, 1887. 


Brown Vv. BRABB. 


A chattel mortgage to secure a valid debt, given before the 
execution of an assignment for the benefit of creditors, 
but not filed untilsome days afterward, is not void as 
against the assignee for want of filing, unless he shows 
that he represents creditors, who became such after the 
making and before the filing of the mortgage. 


weponee from Circuit Court, Midland county. 


M. H. Stanford, for appellee. 
Dwight N. Lowell, for appellant. 


CHAMPLIN, J. Complainant files a bill in Midland 
Circuit, setting forth that, January 14, 1884, John J. 
Ryan and Ethelbert J. Brewster, of Midland, were 
doing business as John J. Ryan & Co.; that on that 
date they made an assignment to complainant, for the 
benefit of their creditors, of all their property and 
rights not exempt from execution, without preference ; 
that complainant accepted the trust, and qualified as 
such assignee; that he proceeded to carry out the 
trust as such assignee; that January 4, without his 
knowledge or the knowledge or consent of Brewster, 
Ryan, in the firm name, gave a chattel mortgage to 
defendant Brabb for $1,928.67, covering twenty bug- 
gies, and with the usual conditions; that the mort- 
gage was given to take up certain notes previously 
given, and that they never were given up; that the 
mortgaged property was left in the possesson of Ryan 
& Co.; that when the mortgage was ziven it was 
agreed between Ryan and Brabb that the mortgage 
should be left with the township clerk, with instruc- 
tions not to file unless some other mortgageon the 
same property should be presented for filing, and that 
the clerk was so instructed; that January 21, Brabb 
caused said mortgage to be filed in the township clerk’s 
office; that Brabb demanded the property covered by 
the mortgage of complainant, which was refused, and 
that Brabb still claims property in said mortgage; 
that be claims said mortgage to be void as to him and 
the creditors of Ryan & Co.; that he believed Brabb 
would surrender said mortgage, or testits validity, 
until Brabb informed him that he would not discharge 
it, but insist upon the lien; that the value is over 
$100; that he has converted the assets into money, and 
that he will suon be ready to distribute to the credi- 
tors; that Brabb refuses to bring suit, and insists that 
he shall hold complainant liable for the value of the 
property converted; that he cannot distribute until 
the mortgage is canceled; and the fear of suits by 
Brabb to enforce his claim at law. The prayer for re- 
lief is to cancel the mortgage, aud to restrain defend- 
ant from bringing suit, of any name or nature, against 
complainant, to recover the mortgage debt, and for 
general relief. December 12, 1885, complainant 
amended his bill, setting up that the debts of Ryan & 
Co. were $17,000, and the nominal assets $18,000, and 
the true value $5,000. 

The defendant answers, and admits the copartner- 
ship, and denies their insolvency; neither admits nor 
denies the assignment, but leaves complainant to proof 








of the same; denies that it can be material whether 
the mortgage of Ryan & Co. was made without the 
knowledge of complainant; denies that it was made 
without the knowledge or consent of Brewster; and 
avers that Ryan & Co. were indebted, January 4, to 
the Rome Carriage Company and to the defendant in 
the sum of $2,428.67, and giving the items and dates; 
that January 4, such statement was taken by defend- 
ant to both partners, who asseuted toit, and agreed 
to give the chattel mortgage in question as security, 
which was given in pursuance of the agreement and 
assent of each; that Brewster, being obliged to leave 
by cars, assented to and directed Ryan to execute the 
chattel mortgage for the firm in part security, and 
that it was done in accordance with such agreement 
and direction; thatin making the adjustment Ryan 
& Co. agreed to give the chattel mortgage, and a real- 
estate mortgage on property mentioned, and to pay 
$500 in cash; that in consequence of Brewster being 
obliged to leave, the real-estate mortgage was not 
completed, nor the money paid, but that Ryan and 
wife executed the real-estate mortgage, and were only 
awaiting Brewster's return, when defendant was to 
deliver up the notes, and receipt for his claim and the 
carriage company’s claim, and rely entirely on the se- 
curity, but that Ryan & Co, never completed the real- 
estate mortgage or paid the #500; that the chattel 
mortgage was given absolutely as part security for 
$1,928.67, the real-estate mortgage was to bethe ad- 
ditional security, and the 3500 was the balance; that 
on said date Ryan & Co. executed two notes aggrega- 
ting $1,928.67, to the credit of defendant, and what 
was owing to him, and sets out the terms of the notes 
and the making of the mortgage to secure the same; 
that.it was a bona fide indebtedness from Ryan & Co. 
to defendant, and was credited upon the account as 
shown Ryan & Co., leaving only the $500 due the car- 
riage company; that complainant knew this, and that 
both he and Ryan & Co. have been aware of this from 
the first, and until the filing of the bill never claimed 
differently; that defendant is entitled to said mort- 
gage lien and theavails of the property in complain- 
ant’s hands, and that upon the payment of the #500, 
he has been at all times ready to deliver up the old ac- 
count, and receipt to Ryan & Co. in full, save as to his 
mortgage rights; denies there was any other agree- 
ment, or that the notes were to be delivered up, save 
upon the completion of the agreement, and that it 
was understood that the notes of $1,928.67 were to be 
a credit upon the old notes and account; that defend- 
ant has been wrongfully dispossessed of the chattel 
mortgage property; that complainant has sold and 
converted the same to his own use, and is liable to 
defendant for the value of the same; denies that any 
arrangement was made to deliver the mortgage to the 
town clerk as stated; that defendant took the mort- 
gage immediately to the clerk, delivered it for filing, 
directed it to be filed, and paid said clerk his legal fees 
for filing, and did all he could to file the same; and 
that if it was not filed then, it was not his fault; that 
that he subsequently learned it had not been filed, and 
he again directed its filing, and denies that the failure 
to file was by reason of any agreement; neither ad- 
mits nor denies the possession of complainant, but 
leaves him to his proofs, save that he avers that com- 
plainant has disposed of said property; that the lien 
wasia subsisting lien to secure the $1,928.67, and de- 
fendant claims a decree for an accounting by com- 
plainant for the avails of said property, and to pay to 
defendant the sum in satisfaction of such lien; denies 
that the mortgage was in fraud of the creditors of 
Ryan & Co., or any other person; claims the security, 
and avers knowledge of the same by complainant at 
the date of the assignment, and claims the affirmative 
relief fora decree to turn over the property, or ac- 
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count, and pay the moneys received therefor; that 
complainant has $1,490 of such money, which should 
pe ordered to be paid over todefendant. ‘The defend- 
aut claims the benefit of a demurrer the same as 
though he had demurred generally and specially. 

A general replication was filed, and hearing in open 
court demanded. The cause heard April 30, 1886, and 
a decree made February 21, 1887, granting the relief 
prayed for by complainant. Defendant appeals. 

The assignee of an insolvent debtor, in the absence 
of fraud in fact, and in the absence of statute regula- 
tions, takes only the debtor’s rights; and consequently 
he is affected with claims, liens, and equities which 
exist as against the debtor, were heasserting claims to 
the property. It waslongago held in England that 
assignees in bankruptcy take subject to whatever 
equity the bankrupt isliable to. Mitford v. Mitford, 
9 Ves. Jr. 87; Sherrington v. Yates, 12 Mees. & W. 855; 
Brown v. Heathcote, 1 Atk. 160, 162. Such is the pre- 
vailing doctrine in this country. Winsorv. McLellan, 
2Story, 492; Fletcher v. Morey, id. 555; Mitchell v. 
Winslow, id. 630; In re Griffiths, 1 Low. Dec. 431; In 
re Dow, 6 N. B. R. 10; Coggeshall v. Potter, 1 Holmes, 
75; Johnson v. Patterson, 2 Woods, 443; Goddard v. 
Weaver, 1 id. 257, 260; In re Collins, 12 N. B. R. 379; 
Platt v. Preston, 3 Fed. Rep. 394; Yeatman v. Savings 
Inst., 95 U. S. 764; Adams v. Collier, 122 id. 382. It is 
held in this State that the assignee forthe benefit of 
creditors is not a purchaser in good faith. The stat- 
ute relative to common-law assignments does not place 
the assignee upon any better footing than the credi- 
tors he represents. 

There is no question in this case, but that the chat- 
tel mortgage executed by John J. Ryan & Co. was 
given in good faith, to secure an honest debt, and is 
valid between the parties. The important question is 
whether a chattel mortgage not filed pursuant to 
section 6193, How. St., and valid between the parties, 
is equally valid and effective as against the assignee 
for the benefit of creditors who became such prior to 
the date of the mortgage. In Stewart v. Platt, 101 U. 8. 
731, 739, the Supreme Court of the United States, in 
passing upon this question, say: ‘ Although the chat- 
tel mortgages, by reason of the failure to file them in 
the proper place, were void as against judgment credi- 
tors, they are valid and effective as between the mort- 
gagor and the mortgagee. Lane v. Lutz, 40 N. Y. 213; 
Westcott v. Gunn, 4 Duer, 107; Smith v. Acker, 23 
Wend. 653. Suppose the mortgagors had not been ad- 
judged bankrupts, and there had been no creditors, 
subsequent purchasers, or mortgagees to complain, as 
as they alone might, of the failure to file the mort- 
gages in the towns where the mortgagors respectively 
resided. It cannot be doubted that Stewart, in that 
event, could have enforced a lien upon the mortgaged 
property in satisfaction for his claim for rent. The 
assignee took the property subject to such equities, 
liens, or incumbrances as would have affected it had 
no adjudication in bankruptcy been made. While the 
rights of the creditors, when executions preceded the 
bankruptcy, were properly adjudged to be superior to 
any which passed to the assignee by operation of law, 
the balance of the fund, after satisfying those execu- 
tions, belonged to the mortgagee, and not to the as- 
signee for the purpose of the trust. The latter, rep- 
resenting the general creditors, cannot dispute such 
claim, since, had there been no adjudication, it could 
not have been disputed by the mortgagors. The as- 
signee can assert, in behalf of the general creditors, no 
claim tothe proceeds of the sale of that property 
which the bankrupts themselves could not have asser- 
ted in a contest exclusively between themselves and 
their mortgagee.’’ The question arose, but was not 
decided, in Putnam v. Reynolds, 44 Mich. 113, the 





mortgage being held void as to creditors: it appear- 
ing in the recordof that case, but not stated in the 
opinion, that between the dateof the mortgage and 
the date of the filing, there were creditors as to whom 
the mortgage would be void. 

The assignee is not a creditor, and as he does not 
stand in the position of a bona fide purchaser, it is 
difficult to see how he occupies any vantage ground 
over his grantor, except as he represents the rights of 
creditors who have become such while the mortgage 
was kept off from the files. He is merely a trustee to 
collect and convert the assets, and distribute them 
among the creditors. His powers and duties arise 
partly from the common law, and partly from the stat- 
ute regulating and enforcing assignments for the 
benefit of creditors. Section 3 of that statute provides; 
‘“*Every such assignment shall confer uponsuch as- 
signee the right to recover all property, or right or 
equities in property which might be reached or recov- 
ered by any of the creditors of such assignor.’’ Under 
this section he would doubtless be authorized to re- 
cover property conveyed by the assignor in fraud of 
his creditors, and perhaps equitable interests of things 
in action secreted or conveyed by the assignor in fraud 
of his creditors. But when the unrecorded mortgage 
is bona fide, and made without fraudulent intent, it is 
valid as against all creditors except those who have 
become such while it remained unrecorded. The other 
creditors could not reach it, and consequently this 
section of the statute would not empower the assignee 
to recover the property conveyed by it. 

The difficulty in obtaining a clear perception of the 
rights of the assignee has arisen in the mistaken view 
that an unrecorded mortgage is absolutely void as to 
allcreditors. It must be confessed that the language 
used in many decisious bas led to this conclusion. In 
most cases however if not in all, such language has 
been applied to those cases where the creditors refer- 
red to were those who became such while the mort- 
gage was unrecorded. Thus, in Thompson v. Van 
Vechten, 27 N. Y., at page 582, Chief Justice Denio 
says: ‘* But it was the apparent, and I think the real 
object of the act, to prevent the setting up of secret 
mortgages agaiust persous who might deal with the 
mortgagor, on the faith that his property was not thus 
incumbered. It is true, the mortgage cannot be legally 
questioned until the creditor clothes himself witha 
judgment and execution, or with some legal process 
against the property; for creditors cannot interfere 
with the property of their debtors without process. 
But when they present themselves with their process, 
they may, I think, go back to the origin of their debt, 
and show, if they can, that when it was contracted, 
the incumbrance with which they are now confronted 
existed, and was kept secret by being withheld from 
the proper office.’’ This case is cited in brief of coun- 
sel as authority to show that an unfiled mortgage is 
absolutely void. A careful reading of the case would 
have shown the limitation which when the facts are 
disclosed govern such cases. The distinction was 
noticed, and the principle again stated in Farshall v, 
Eggert, 54 N. Y. 18,22. It wastheresaid: ‘If thein- 
strument under which the plaintiffs claimed were a 
chattel mortgage, it would be void as against the right 
of Hunter, the creditor, whom the defendant,the sheriff, 
represents, inasmuch as the instrument had not been 
filed when the debt of Hunter was created. For this 
position the case of Thompson vy. Van Vechten, 27 N. 
Y. 581, is a direct authority. It was there held that 
the time when the creditor became such fixed the 
rights of the parties; that a mortgage not then filed 
was void as to him, although he should not then be in 
a position to at once attack its validity.’’ The dis- 
tinction was again clearly made, and the doctrine ap- 
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plied, in the case of Stewart v. Beale, 7 Hun. 405, and 
affirmed in 68 N. Y. 629, upon the opinion written in7 
Hun, 405. 

The case of Wilson v. Esten, 14 R. I. 621, is in many 
of its features a parallel case to the one under con- 
sideration. There a mortgage was given in good faith, 
to secure a loan of money to enable the mortgagor to 
start in business. It was dated May 5, 1883, but was 
not recorded. The statute declared *‘that no mort- 
gage of personal property hereafter made shall be valid 
against any other person than the parties thereto, un- 
less possession of the mortgaged property be delivered 
to and retained by the mortgagee, or unless the said 
mortgage be recorded,”’ etc. On January 14, 1884, the 
mortgagor executed a voluntary assignment for the 
benefit of his creditors. The assignee went on and sold 
the property covered by the mortgage, and paid the 
money received therefor into the registry of the court, 
where it was claimed by the general creditors, and 
also by the mortgagee. The general creditors claimed 
that the neglect to have the mortgage recorded opera- 
ted as a fraud upon them, because in consequence of 
the neglect, they gave credit to the mortgagor which 
otherwise they would not have given, and therefore 
that they were eutitled to the fund. The court found, 
from the testimony, that the neglect to record the 
mortgage was unintentional, and that the lien of the 
mortgage was not affected by the failure to place it 
upon record. The court said: ‘The creditors con- 
tend that they are entitled to the fund because the 
mortgage being unrecorded, is valid only between the 
parties to it. The creditors however show no right to 
the fund which they can enforce in this case, unless 
they are entitled to it under the assignment, and the 
question therefore is whether the assignee, as trustee 
for them, bas acquired a right which is superior to the 
mortgage, or has simply succeeded to the right of his 
assignor, which is subject to it. Therecan be nodoubt 
that ordinarly, where there is no statute to add tothe 
effect of the assignment, a voluntary assignee succeeds 
simply to the rights of the assignor.’’ And the court 
held, that as they had no statute in that State adding 
to the ordinary powers of a voluntary assignee, the 
mortgagor was entitled to the money, for the reason that 
the mortgage was good between the parties, and the 
assignee occupied no better position than his assignor. 

In Shaw v. Glenn, 37 N. J. Eq. 32, the firm of James 
M. Shaw & Co, creditors of John Hillartin, took from 
him on October 17, 1882, a chattel mortgage to secure 
a debt of 3375. Martin resided at Elizabeth, in Union 
county, but the mortgage was two days after its date, 
by mistake recorded in Essex county, where the goods 
were, and where they supposed the mortgagor resided. 
December 28, 1882, Martin executed a voluntary assign- 
ment to defendant Glenn, for the equal benefit of his 
creditors, under the assignment act. The assignee at 
once took possessiou of the goods then in the mort- 
gagor’s hands. Soon after that, the mortgagees dis- 
covered their mistake, and recorded their mortgage in 
Union county. The mortgage was given in good faith 
in all respects. The suit was brought to foreclose the 
chattel mortgage. The case is so clearly in point that 
I feel justified in quoting the opinion of the chancellor. 
He says: “The defendant, the assignee, insists that 
the mortgage is void as to him because it was not re- 
corded in Union county, where the mortgagor resided 
when it was made, before the assignment to him was 
delivered. The act provides (P. L. 1881, p. 227), that 
any mortgage or conveyance intended to Operate as a 
mortgage of goods and chattels, made after the ap- 
proval of that act, which shall not be accompanied by 
an immediate delivery, and followed by an actual and 
continued change of possession of the things mort- 
gaged, shall be absolutely void as against the creditors 





of the mortgagor, and as against subsequent purchas- 
ers aud mortgagees in good faith, unless recorded ac- 
cording to the directions of the act, which are that it 
be recorded in the clerk’s or register’s office of the 
county where the mortgagor resides, if he resides in 
this State, but if he does not reside in this State, then 
it is to be recorded in the clerk’s or register’s office of 
the county where the property is at the time of execut- 
ing the mortgage. But the mortgage was clearly valid, 
as against the mortgagor, when he made the assign- 
ment, notwithstanding it had not been recorded ac- 
cording to law, Bank v. Sprague, 20 N. J. Eq. 13; and 
the assignee took his title to the property subject to 
the equities to which it was subject in the hands of his 
assignor. Such is the rule as to assignees in bank- 
ruptey. Such an assignee is not bound by the fraud- 
ulent conveyance of his assignor, Pillsbury v. Kingon, 
33 N. J. Eq. 287, but in cases unaffected by fraud, he is 
bound by the equities to which the property assigned 
was liable when it came to his hands from his assignor, 
Mitford v. Mitford. 9 Ves. 87; Winsor v. McLellan, 2 
Story, 492; In re Gregg, 3 N. B. R.131. And this rule 
has been repeatedly applied in mortgage cases like the 
present. Inre Griffiths, 3N. B. R. 179; Potter v. Cog- 
geshall, 4 id. 19; Stewart v. Platt, 101 U. S. 731. The 
same just rule is on every principle obviously applica- 
cable to assignees under the assignment act. The fail- 
ure to record the mortgage does not render it invalid 
as against the defendant.”’ 

The rule laid down in this case does not conflict with 
that which treats the assignee as the representative of 
creditors for all purposes of attacking conveyances 
made in fraud of creditors. Pillsbury v. Kingon, 33 N. 
J. Eq. 287, lays down this rule, and supports it with 
satisfactory reasoning and upon authorities cited ; also 
Sehaller v. Wright, 22 Rep. 401; 28 N. W. Rep. 460, 
where the Supreme Court of Iowa held the assignee of 
an insolvent estate represents the creditors, and that 
the title to property fraudulently conveyed vests in 
him. 

Turning now to decided cases in our own State, we 
observe that many cases are decided merely reciting the 
language of the statute deelaring unfiled chattel mort- 
gages void as to creditors, without stating whether the 
demands of the creditors existed before or after the 
date of the mortgage. Such are the cases of Hurd v. 
Brown, 37 Mich. 484; Haynes v. Leppig, 40 id. 602; 
Cooper v. Brock, 41 id. 480; Putnam v. Reynolds, 44 id. 
113; Wallen v. Rossman, 45 id. 333. 

Commencing with Feary v. Cummings, 41 Mich. 376, 
which precedes in date some of the cases cited above, 
the court on page 382, say: “If the mortgage was 
made to hinder, delay and defraud creditors, or inas- 
much as the possession was not altered, if it was put 
on file prior to plaintiffs becoming creditors, it was in- 
valid as against them; the law being that those who 
become creditors while the mortgage is not filed are 
protected, and not merely those who obtain judg- 
ments or levy judgments before the filing. Still no 
one as a creditor at large cau question the mortgage. 
Hecan only do that by means of some process or pro- 
ceeding against the property. 

In Waite v.Mathews, 50 Mich. 392; 15 N. W. Rep. 
524, the mortgages were filed by mistake in the wrong 
township. The defendant was a United States marshal, 
and represented creditors whose debts were older 
than the mortgages. The chief controversy was upon 
the validity of the mortgages as against the creditors 
whom he represented. The court below held that the 
mortgages were absolutely void, as matter of law, for 
want of immediate possession. This court said: *‘ The 
other question was substantially decided in Koll v. 
Lynn, 34 Mich, 360, and Fearey v. Cummings, supra, 
where it was distinctly intimated that in order to 
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justify the application of the statute making mort- 
gages, whether honest or not, absolutely void for want 
of filing or possession, some act must be done, or some 
detriment sustained, during the interval. Asagainst 
all such rights, a mortgage without such possession or 
filing, is absolutely, and not merely presumptively 
void; while conveyances not by way of mortgage are 
only presumptively void, under such circumstances, 
(citing cases). The case of Watlen v. Rossman, 45 Mich. 
333; 7 N. W. Rep. 901, where a different rule is claimed 
to have been given, was one where the debt was in- 
curred subsequently to the date of the mortgage, as 
appears from the original record; the facts not being 
set out in the report. * * * Itis to be remembered 
that filing in the proper office is equivalent, for saving 
purposes, to actual delivery of property; and this is 
often delayed by mistake as to the proper office, or by 
other causes involving no fraud. Rules so stringent as 
to destroy honest transactions by such omissions must 
have a reasonable application. The object of the stat- 
ute isto prevent, and not to facilitate fraud; and such 
a construction as was have adopted below would not, 
in our opinion, tend to good. We do not mean to de- 
cide that creditors who have been actually damnified 
by reliance on a title being clear to postpone action 
may not be protected.” 

Talcott v. Crippen, 52 Mich. 633. The bill of sale in 
this cause, which was treated as a mortgage, was 
dated April 6, 1882, and was filed August 10, 1882. The 
property was attached August 11, 1882, to recover de- 
mands created between February 9 and August 3, 
1882. Held, as to these creditors, the mortgage was 
void. 

In Crippen v. Fletcher, 56 Mich. 386, the mortgage 
was dated May 9, 1884, and purposely not recorded 
until May 15, 1884, when the mortgagee took posses- 
sion, and sold the goods mortgaged. He was garnished 
at the suit of creditors who had become such after the 
date and before the filing of the mortgage. On page 
389, Mr. Justice Campbell, giving the opinion of the 
court, said: ‘* We have heretofore held that a chattel 
mortgage, not seasonably filed, is void, and not merely 
presumptively void, against creditors whose rights in- 
terevene between the making and filing. * * * 
When the debt is not incurred on the credit of an ap- 
parently clear title, which is in fact covered by asecret 
mortgage, the cases cited hold that there is no right 
to complain of a subsequent mortgage without taking 
some steps which put the creditor on a different foot- 
ing than that of a quiescent party. But when a chat- 
tel mortgage exists, and is concealed, it is, under the 
statute void, forthe reason that it produacesa false 
appearance of entire solvency, when in fact a person 
known to have mortgaged his stock would not be as 
likely to get credit as one who had given no such 
security ; and those who deal with such a debtor are 
liable to be defrauded by appearances. One who gives 
credit under such circumstances is necessarily exposed 
to that mischief, and the law has removed all ques- 
tions of suspicion or notice by making chattel mort- 
gages void, at all events, against creditors who deal 
with a debtor so situated. Such creditors are directly 
within the policy of the statute.” 

The language of the statute contains no qualifica- 
tions as to the time the creditors become such. It does 
not say that the unfiled mortgage shall be void as to 
subsequent creditors, and this has led some courts to 
hold that it is void as toall creditors. But aqualifica- 
tion is plainly implied from the language of the whole 
section, considered with reference to the object of the 
law. It must be remembered that the filing is de- 
signed to take the place of the delivery of the property. 
The object of the lawis to protect persons dealing 
upon credit with one who is in possession of personal 





property as the ostensible owner, upon the reliance of 
such ownership, from secret conveyances by which he 
is enabled to obtain a fictitious credit to which he 
would not be entitled if the true situation were known. 
Until such secret conveyance is given, the law has no 
force. There is nothing for its provisions to operate 
upon, and the creditor has the protection of the ordi- 
nary remedies for the enforcement of his demands. 
These are not enlarged by the statute, and no new 
rights or remedies are conferred upon the creditor. 
To him it makes no difference whether the debtor sells 
mortgages, or gives away his property, either secretly 
or openly, unless it is done with intent to defraud him. 
His remedy to reach the property coveyed depends 
entirely upon the fraudulent character and intent 
with which the debtor has conveyed it away. As to 
him, the debtor may secure another person, by deliver- 
ing the property to him, followed by a continued 
change of possession; in which case he would not be 
likely to extend any further credit. But suppose, in- 
stead, his debtor gives a mortgage in good faith, to se- 
cure au honest debt, to another creditor, or for a pres- 
ent consideration, fora loan of money. There is noth- 
ing in the quality of these acts by which he is injured. 
There is no legal wrong done him. Noris there any 
legal wrong done him if the mortgage is kept secret or 
unfiled, unless he has thereby been led to extend new 
credit or further time, or been led to abstain from 
taking action to collect his debt, in ignorance of the 
real situation. It would seem unreasonable that with- 
out extending any new credit, or otherwise suffering 
loss, on account of the mortgage being kept from the 
files, or being filed in a wrong place, he could be per- 
mitted to say that the mortgage is void as to him, and 
that he would attach the property, and deprive the 
owner of his security, simply because he had failed to 
comply with the law. He has not been led to do or to 
omit doing any thing, upon the strength of such non- 
compliance with the statute. And herein lies the dif- 
ference between his case and the innocent purchaser 
or incumbrancer under the recording laws. These 
protect subsequent purchasers and incumbrancers in 
good faith, who have been !ed to rely upon the record 
title. To my mind, the reason why the word * subse- 
quent’ was not inserted in the statute before the 
word “creditors” was to meet just that contingency 
where an existing creditor might suffer an injury by 
relying upon the apparent situation, and so be damni- 
fied by postponing action, or extending time of credit 
already given, or possibly in some other manner. 

The complainant has not shown that he represents 
any creditor who is ina position to challenge the 
validity of defendant’s mortgage or claim the benefit 
of the statute as avoiding it, because of its not having 
deen filed seasonably. We must therefore deny him 
the relief which he asks. The answer prays affirmative 
relief, and defendant is entitled toit at our hands. 
The testimony shows that the property was sold by the 
consent of the defendant, and that he reserved his 
claim upon the land. The gross amount realized from 
the sale was $1,490. The testimony shows that it cost 
about ten per cent to dispose of it, and that the as- 
signee guarantied the buggies on the sale, and many 
came back for repairs. The assignee paid out forsuch 
repairs $104.40. This amount, with the expense of sale, 
($149) must be deducted from the $1,490, leaving 
$1,236.60, which complainant must pay to defendant 
as the net avails of such property. 

The decree of the Circuit Court must be reversed, 
and a decree entered here in accordance with this 
opinion. The taxable costs of both parties will be 
paid by the assignee out of the other funds in his 
hands. 

The other justices concurred. 
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REGISTER OF DEEDS—MANDAMUS—CLAIMS 
OF PRIVATE PARTIES TO COPY 
ENTIRE RECORDS. 


SUPREME COURT OF KANSAS, OCT. 8, 1887. 


CoRMACK v. WoLcoTT. 


The register of deeds will not be compelled by mandamus to 
permit any person to make copies of the entire records in 
his office, for the purpose of making a set of abstract 
books for private use or speculation. 


( RIGINAL proceedings in mandamus. This was 

an application to this court fora writ of man- 
damus to compel the register of deeds of Russell 
county, to permit the plaintiff to make a set of ab- 
stracts of the titles to real estate in that county; on 
which petition an alternative writ was by the court 
granted. The defendant filed his motion to quash the 
writ, for the reason that the facts thereiu stated were 
insufficient at law to entitle the plaintiff to recover the 
relief sought. The petition states, in substance, as 
follows: That the plaintiff was a resident of the 
county of Ottawa, and on or about the lst of March, 
1887, desired to become a resident of Russell county 
for the purpose of engaging in the business of abstract- 
ing the titles in that county; that on the 20th 
day of March, 1887, plaintiff employed A. W. Cormack 
to go to the city of Russell, in said county, to arrange 
with the defendant, the register of deeds of said 
county, to allow plaintiff to putan employee (J. T. 
Cormack) in said office for the purpose of doing a part 
of the necessary work in making out a set of abstract 
books of the titles of the real estate in said Russell 
county; that said defendant, as such register of deeds, 
refused to allow plaintiff's employee to go to work in 
the office, and make said examination of the records, 
and make copies thereof, as described by the plaintiff, 
for the purpose for which plaintiff desired said copies 
and information. The plaintiff further shows that for 
the purpose of making and completing the set of ab- 
stract books, it was necessary that the plaintiff and 
his employees examine and search the records and 
papers belonging to said office, and make copies thereof, 
and that plaintiff desired so to do at reasonable times, 
and in a proper manner. 


Thompson & Midgely, for plaintiff. 
H. L. Pestunaand W. G@. Eastland, for defendant. 


CLoeston, CC. The defendant’s motion to quash 
must be treated as a demurrer to the petition, and the 
only question is, was the plaintiff entitled to an ex- 
amination of the records and papers in the office of 
register of deeds of Russell county, for the purpose of 
making a set of abstract books of the titles to the real 
estate in that county? The statute under which plain- 
tiff claims the right to make this examination of the 
records in question is as follows: ‘‘ Every county 
officer shall keep his office at the seat of justice of his 
county, and in the office provided by the county, if 
any such has been provided; and if there be none 
established, then at such place as shall be fixed by 
special provisions of law; or if there be no such pro- 
visions, then at such place as the board of county 
commissioners shall direct; and they shall euch keep 
the same open during the usual business hours of each 
day (Sundays excepted); and all books and papers re- 
quired to be in their offices shall be open forthe exam- 
ination of any person.’’ Comp. Laws 1885, §211, p. 
299. This statute also defines the duty of the register 
of deeds: ‘“ The register of deeds shall have custody 
of, and safely keep and preserve all the books, records, 
deeds, maps, and papers deposited or kept in his 
office.’’ Comp. Laws 1885, § 90, p. 281. 

Before the plaintiff can maintain his claim in an 








action of this kind he must show affirmatively that the 
right claimed, and which is denied by the defendant, 
is a clear legal right, and one of which there can be no 
doubts or exceptions. The writ of mandamus only 
lies before this kind ofa right. A public officer can 
be compelled to do such acts as the law requires to be 
performed, and none other. The plaintiff claims that 
the records in the office of the register of deeds are 
public records, that every person has a right to inspect, 
examine, and copy, at all reasonable times, andin a 
proper way; and that the register cannot deny access 
to his office or books for such purpose to any person 
coming there at a proper time, and in an orderly man- 
ner; and that the register must transact the business 
of the office, and allow persons reasonable facilities to 
exercise this right in that office. On the other hand, 
the defendant insists that while the records are public 
records, and that all persons have aright to examine 
the records and books of that office at all reasonable 
times, yet this right is controlled to some extent by 
the objects for which the examination is made, or the 
use to be made of such information; and that as in 
this case, where the information is to be used for the 
purpose of private speculation and gain, solely for the 
benefit of plaintiff, for no public use or purpose, and 
not for the purpose of au examination of any title or 
interest of the plaintiff therein, and not as an attor- 
ney or agent of some person having an interest in 
lands, but solely forthe purpose of selling said infor- 
mation to others for compensation and speculation, 
the privilege will not be granted. 

The question is an embarrassing one, and we are not 
free from doubt. At common law, parties had no 
vested rights in the examination of a record of title, 
or other public records, save by some interest in the 
land or subject of record. So no authorities at common 
law can throw any light upon the question; the prac- 
tice of making abstract records being of more recent 
date. In some States the right has been recognized 
and regulated by law; in others, abstracts are made 
by permission of the register of deeds; but in this 
State no action of the Legislature has been had. Then 
under the provisions of the statute above quoted, the 
right of the plaintiff must be found, if at all. 

The primary purpose of making and keeping a record 
of the titles to land is that the title andits history 
may be preserved and protected, so that the informa- 
tion there contained may be obtained by those who 
seek it. Without these records there would soon be 
that uncertainty in the title to real estate that would 
render it almost valueless, or involve its owner in end- 
less litigation to protect it. Necessity then requires 
that these records shallbe correctly made, and when 
so made to be safely and securely kept. The law has 
imposed this duty upon the register of deeds, and when 
any persons desire to inspect the same, that inspection 
must be under the immediate eye and observation of 
the register of deeds orhis deputy. Otherwise that 
provision of the law that requires him to ‘“‘ safely keep” 
would impose a duty without the power to perform it. 
Then the right to inspect must of necessity have some 
restrictions, and must be done under such rules as the 
register may fairly impose, that will tend to the safety 
and preservation of his trust. The right claimed by 
the plaintiff for himself and for every person to in- 
spect the records at will, and make copies therefrom, 
must of equal necessity be governed? If this right 
exists, it exists for all. If the plaintiff may make 
abstracts of the records and copies therefrom, then 
others have that same right. Should two or more de- 
sire to make an examination at the same time, who is 
to decide which shall make the examinaticn or abstract 
first, or the length of time to be occupied in making 
that abstract? With the right come things incidental 


to that right; facilities for making the copies desired. 
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If no decision or direction is to be made, then each 
may pursue his work at the same time, and this must 
be done under the immediate observation of the regis- 
ter. He most either superintend and watch over this 
work, or furnish suitable deputies to do so. The 
records must be preserved and safely kept. If this 
construction was to be given, the public would be 
called upon to furnish greater facilities for the regis- 
ter of deeds and those desiring to make abstracts in 
his office; and a large expense would be incurred to 
carry on a work in which the public had no special in- 
terest or benefit; it would be enabling private individ- 
uals to engage in speculation for gain at the public 
expense. In large and populous counties the demand 
for the right to make abstracts would be great, and 
much time consumed in their making; and instead of 
having au office where the records were to be kept for 
public inspection, it would be converted largely into 
an office for private individuals, for private and not 
for public use; and if this right is granted, then could 
it be denied in any other department of county or 
State government? The records would be free to be 
inspected and copied for any and all purposes; for 
when the right is conceded for private use or inspec- 
tion, then it is conceded to be equally open for him 
who examines for idle curiosity or unlawful purposes. 
If you grant this right to one citizen you must grant 
to another. No distinction can be made between the 
good citizen and the bad. Both must have the same 
facilities and the same right, independent of the pur- 
pose for which the information is sought. 

In Buck v. Collins, 51 Ga. 395, the court said: ‘‘ But 
no person hasa right to examine or inspect the records 
of his office, except in his (clerk’s) presence and under 
his observation. If he may do this fora minute, the 
clerk is not keeping them safely and securely. A blot 
or scratch may be made in a minute that may alter a 
record. A leaf may be abstracted ina minute; and 
if one man may of right take a record book, and ab- 
stract its contents, work a week upon it, any other 
man may doit. If agood, honest man has a right to 
do this, a bad man has the sameright; and if this may 
be done except under the clerk's immediate inspection, 
no record can be safely kept. If the complainant has 
the right to do what he claims, he has the right to 
keep the clerk’s attention from minute to minute, from 
day to day, until his book is finished. He has the right 
to the service of the public officer for months together 
without pay; for not only the law, but every princi- 
ple of propriety, requires that no person shall inspect 
the books, except under the watchful observation of 
the clerk.”’ 

The Supreme Court of Colorado, under a law that is 
identical with that of this State, have decided that 
the right of a person to examine the records is not 
open forall. The courtin Bean v. People, 7 Colo. 202; 
2 Pac. Rep. 909, says: ‘‘We are of opinion that the 
statute in question was not designed to allow individ- 
uals, who wish to abstract the entire records for future 
profit in their private business, the privilege of using 
continuously the public property, and of monopolizing, 
from day to day, for months and years, a portion of 
the time and attention of a public officer, against his 
will and without recompense.” The Supreme Court 
of Michigan have also decided this question, founded 
upon a statute much broader than ours. The court 
says: ‘*The right once conceded, there is no limit to 
it until every public office is exhausted. The incon- 
veniences which such a system would ingraft upon 
public officers; the dangers, both ofa public and pri- 
vate nature, from abuses which would inevitably fol- 
low in the carrying out of such a right, are conclusive 
against the existence thereof. * * * The language 
of the act referred to does not, in clear and unmistak- 
able terms, include a case like the present, and such a, 





one should not be conferred by construction. The 
object of the act was to enable persons, having oc- 
casion to make examination of the records for any 
lawful purpose, * * * to have suitable facilities 
therefor. Webber v. Townley, 43 Mich. 534. 

Our statute nowhere intends to give the right to 
permit the taking of copies of the records. The lan- 
guage is to ‘*make an examination.’’ That examina- 
tion was intended for persons who desired some in- 
formation that could be readily gained by personal in- 
spection of the records. The duty of granting this 
right is imposed upon the register, but it was never 
intended that the inspection would give the right to 
make entire copies of the records, and consume his 
time in watching and protecting the records during 
the time required to take an abstract of the titles of 
landsin auy county. This right of inspection would be 
exercised only by persons who had an interest in the 


: record, or by some one of them, for the purpose of in- 


formation, and was not intended to give aright to 
parties to engage in private speculation in connection 
with the information there received. The statute pro- 
vides how copies may be obtained of all records, and 
prescribes fees to the various officers for furnishing 
those copies. Those desiring to engage in the abstract 
business can procure the information or copies as the 
law provides; and if upon examination the statute 
does not clearly provide for that class of information, 
or for copies, then the duty will be upon the Legisla- 
ture to provide it, and not upon the court. 

The plaintiff in error cites but two authorities in 
support of the right claimed by him. The first case 
cited is People v. Richards, 99 N. Y. 620. In that case 
there is a remarkable distinction from the one at bar. 
In that case the relator was a corporation created by a 
special act of the Legislature of New York, and under 
that statute and charter the company was empowered 
and authorized to make, and cause to be made, and 
to procure and pay for, such researches, abstracts, in- 
cluding maps and copies of records, as its trustees may 
deem necessary; and yet under this broad power 
granted to this company the court refused to grant 
the right, where the register of the city of New York 
had allowed the relator to put three men in his office, 
with accommodations for making copies of the records 
in his office. The petitioner claimed that considering 
the great number of records of the city, an abstract 
could not be made in a life-time by that company with 
the men permitted to work in the register’s office, and 
to deny it greater facilities was to deny all the right 
granted by its charter. The court held in that case 
that the corporation could make such copies under 
such reasonable restrictions as the register might im- 
pose, and that the regulation imposed was reason- 
able. 

The next case was brought by McLean in the Circuit 
Court of the United States for the Southern District 
of Ohio, asking the court for an order giving the right 
to the inspection of certain fee-books and judgment 
docket of that court. The court refused the order, but 
afterward granted an order giving the right to inspec- 
tion of certain records in accordance with the fourth 
rule of the Supreme Court of the United States, which 
rule provided for the right of inspecting certain records 
of the courts of the United States; the court laying 
down the rule that at common law the right to inspect 
records and judgments of courts in the United States 
existed only to the parties to the record, and those 
having an interest therein. Re McLean, 8 Rep. 813. 
Neither of these decisions can be relied upon as sus- 
taining the right claimed by the petitioner. 

It is recommended that a peremptory writ of man- 
damus be denied. 

By the court. It isso ordered; allthe justices con- 
curring. 
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CONTRACTS—PUBLIC POLICY—RESTRAINT 
OF TRADE—INJUNCTION—BREACH 
OF CONTRACT. 
NEW YORK COURT OF APPEALS, OCT. 4, 1887. 


Dr1AMOND Matcnu Co. v. ROEBER. 


A contract made by a seller with the purchaser, that he will 
not, at any time within ninety-nine years, directly or in- 
directly, engage in the manufacture or sale of friction 
matches, excepting in the capacity of agent or employee 
of said purchaser, within any of the several States of the 
United States of America, or the Territories thereof, or 
within the District of Columbia, excepting and reserving 
however the right to manufacture and sell friction matches 
in the State of Nevada and the Territory of Montana, is 
not void as a covenant in restraint of trade. 

Where a bond was given providing liquidated damages in the 
sum of $15,000 for a breach of this covenant, the obligee 
is not confined to his remedy by way of damages for the 
breach of contract, but upon defendant's violation thereof 
is entitled to an injunction restraining him from continu- 
ing to disregard his covenant. 


Robert Sewell, for appellant. 
Noah Davis, for respondent. 


ANDREWS, J. Two questions are presented: First, 
whether the covenant of the defendant contained in 
the bill of sale executed by him to the Swift & Court- 
ney & Beecher Company on the 27th day of August, 
1880, that he shall and will not at any time or times 
within ninety-nine years, directly or indirectly engage 
in the manufacture or sale of friction matches (ex- 
cepting in the capacity of agent or employee of the 
said Swift & Courtney & Beecher Company) within 
any of the several States of the United States of 
America, or in the Territories thereof, or within the 
District of Columbia, excepting and reserving how- 
ever the right to manufacture and sell friction matches 
in the State of Nevada and in the Territory of Mon- 
tana, is void as being a covenant in restraint of trade; 
and second, as to the right of the plaintiff, under the 
special circumstances, to the equitable remedy by in- 
junction to enforce the performance of the covenant. 

There is no real controversy as to the essential 
facts. The consideration of the covenant was the pur- 
chase by the Swift & Courtney & Beecher Company, a 
Connecticut corporation, of the manufactory No. 528 
West Fiftieth street, in the city of New York, belong- 
ing to the defendant, in which he had, for several 
years prior to entering into the covenant, carried on 
the business of manufacturing friction matches, and 
of the stock and materials on hand, together with the 
trade, trade-marks and good-will of the business, for 
the aggregate sum (excluding a mortgage of 25,000 on 
the property assumed by the company) of #46,724.05, 
of which $13,000 was the price of the real estate. By 
the preliminary agreement of July 27, 1880, $28,000 of 
the purchase-price was to be paid in the stock of the 
Swift & Courtney & Beecher Company. This was 
modified when the property was transferred, August 
27, 1880, by giving tothe defendant the option to re- 
ceive the $28,000 in the notes of the company or in its 
stock, the option to be exercised on or before Janu- 
ary 1, 1881. The remainder of the purchase-price, 
$18,724.05, was paid down in cash, and subsequently, 
March 1, 1881, the defendant accepted from the plain- 
tiff, the Diamond Match Company, in full payment of 
the $28,000, the sum of $8,000 in cash and notes, and 
$20,000 in the stock of the plaintiff; the plaintiff com- 
pany having prior to said payment purchased the 
property of the Swift & Courtney & Beecher Com- 
pany, and become the assignee of the defendant's 
covenant. 








It is admitted by the pleadings that in August, 1889 
(when the covenant in question was made), the Swift 
& Courtney & Beecher Company carried on the busi- 
ness of manufacturing friction matches in the States 
of Connecticut, Delaware and Illinois, and of selling 
the matches which it manufactured “tin the several 
States and Territories of the United States, and in 
the District of Columbia; ’’ and the complaint alleges 
and the defendant in his answer admits that he was 
at the same time also engaged in the manufacture of 
friction matches iu the city of New York, and in sell- 
ing them in the same territory. The proof tends to 
support the admission in the pleadings. It wasshown 
that the defendant employed travelling salesmen. and 
that his matches were found in the hands of dealers 
in ten States. The Swift & Courtney & Beecher Com- 
pany also sent their matches throughout the country 
wherever they could find a market. When the bar- 
gain was consummated, on the 27th of August, 1880, 
the defendant entered into the employment of the 
Swift & Courtney & Beecher Company, and remained 
in its employment until January, 1881, at a salary of 
$1,500 a year. He then entered into the employment 
of the plaintiff, and remained with it during the year 
1881, at a salary of $2,500 a year, and from January 1, 
1882, at a salary of $3,600 a year, when, a disagreement 
arising as to the salary he should thereafter receive, 
the plaintiff declining to pay a salary of more than 
$2,500 a year, the defendant voluntarily left its ser- 
vice. Subsequently he became superintendent of a 
rival match manufacturing company in New Jersey, 
at a salary of $5,000, and he also opened a store in New 
York for the sale of matches other than those manu- 
factured by the plaintiff. 

The contention by the defendant that the plaintiff 
has no equitable remedy to enforce the covenant rests 
mainly on the fact, that contemporaneously with the 
execution of the covenant of August 27, 1880, the de- 
fendant also executed to the Swift & Courtney & 
Beecher Company a bond in the penalty of $15,000, 
conditioned to pay that sum to the company as liquid- 
ated damages in case of a breach of his covenant. 

The defendant for his main defense relies upon the 
ancient doctrine of the common law, first definitely 
declared, so faras I can discover, by Chief Justice 
Parker (Lord Macclesfield) in the leading case of 
Mitchel v. Reynolds, 1 P. Wms. 181, and which bas 
been repeated many times by judges in England and 
America, that a bond in general restraint of trade is 
void. There are several decisions in the English courts 
of an earlier date, in which the question of the valid- 
ity of contracts restraining the obligor from pursuing 
his occupation within a particular locality was con- 
sidered. The cases are chronologically arranged and 
stated by Mr. Parsons in his work on Contracts, vol. 
2, p. 748, note. The earliest reported case, decided in 
the time of Henry V, was a suit ona bond given by 
the defendant, a dyer, not to use his craft within a 
certain city for the space of half a year. The judge 
before whom the case came indignantly denounced 
the plaintiff for procuring such a contract, and turned 
him out of court. This was followed by cases arising 
oncontracts of a similar character, restraining the 
obligors from pursuing their trade within a certain 
place for a certain time, which apparently presented 
the same question which had been decided in the 
dyer’s case, but the courts sustained the contracts, 
and gave judgment for the plaintiffs; and before the 
case of Mitchel v. Reynolds it had become settled 
that an obligation of this character, limited as totime 
and space, if reasonable under the circumstance, and 
supported by a good consideration, was valid. The{case 
in the Year Books went against all contracts in re- 
straint of trade, whether limited or general. The 
other cases prior to Mitchel v. Reynolds sustained 
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contracts for a particular restraint, upon special 


grounds, and by inference decided against the validity 
of general restraints. The case of Mifchel v. Reynolds 
was acase of partial restraint, and the contract was 
sustained. It is worthy of notice that most, if not 
all, the English cases which assert the doctrine that 
contracts in general restraint of trade are void, were 
cases Where the contract before the court was limited 
ov partial. The same is generally true of the Ameri- 
can cases. The principal cases in this State are of that 
character, and in all of them the particular contract 
before the court was sustained. Nobdes v. Bates, 7 
Cow. 307; Chappel v. Brockway, 21 Weud. 157; Dun- 
lap v. Gregory, 10 N. Y. 241. 

In Alger v. Thacher, 19 Pick. 51, the case was one of 
general restraint, and the court, construing the rule 
as inflexible that all contracts in general restraint of 
trade are void, gave judgment for the defendant. In 
Mitchel v. Reynolds the court, in assigning the reason 
for the distinction between a contract for the general 
restraint of trade and one limited to a particular 
place, says: ‘“‘Forthe former of these must be void, 
being of no benefit to either party, and only oppres- 
sive;’’ and later on, ‘‘ because in a great many in- 
srances they can be of no use to the obligee, which 
holds in all cases of general restraint throughout Eng- 
land; for what does it signify to a tradesman in Lon- 
don what another does in Neweastle, and surely it 
would be unreasonable to fix a certain loss on one side 
without any benefit to the other.'’ He refers to 
other reasons, viz., the mischief which may arise (1) to 
the party by the loss by the obligor of his livelihood 
and the substance of his family, and (2) to the public 
by depriving it of a useful member, and by enabling 
corporations to gain control of the trade of the king- 
dom. It is quite obvious that some of these reasons 
are much less forcible now than when Mitchel v. Rey- 
nolds was decided. Steam and electricity have for the 
purposes of trade and commerce almost annihilated 
distance, and the whole world is now a mart for the 
distribution of the products of industry. The great 
diffusion of wealth, and the restless activity of man- 
kind striving to better their condition, have greatly 
enlarged the field of human enterprise, and created a 
vast number of new industries, which give scope to 
ingenuity and employ ment for capital and labor. The 
laws no longer favor the granting of exclusive privi- 
leges, and to a great extent business corporations are 
practically partnerships, and may be organized by any 
persons who desire to unite their capital or skill in 
business, leaving a free field to all others who desire 
for the same or similar purposes to clothe themselves 
with a corporate character. 

The tendency of recent adjudications is marked in 
the direction of relaxing the rigor of the doctrine that 
all contracts in general restraint of trade are void, ir- 
respective of special circumstances. Indeed it has of 
late been denied that a hard and fast rule of that kind 
has ever been the law of England. Rousillon vy. Rou- 
sillon, 14 Ch. Div. 351. The law has for centuries per- 
mitted contracts in partial restraint of trade. when 
reasonable; and in Horner v. Graves, 7 Bing. 735, 
Chief Justice Tindal considered a true test to be, 
“ whether the restraint is such only as to afford a fair 
protection to the interests of the party in favor of 
whom it was given, and not so large as to interfere 
with the interests of the public.’? When the restraint 
is general, but at the same time is co-extensive only 
with the interest to be protected, and with the benefit 
meant to be conferred, there seems to be no good rea- 
son why, as between the parties, the contract is not 
as reasonable as when the interest is partial, and 
there is a corresponding partial restraint. And is 
there any real public interest which necessarily con- 
demns the one and not the other? It is an encour- 





agement to industry and to enterprise in building up 
a trade, that a man shall be allowed to sell the good- 
will of the business and the fruits of his industry upon 
the best terms he can obtain. If his business extends 
over a continent, does public policy forbid his accom- 
panying the sale witha stipulation for restraint co- 
extensive with the business which he sells? If sucha 
contract is permitted, is theseller any more likely to 
become a burden on the public than a man who, hav- 
ing built up a local trade only, sells it, binding him- 
self not to carry it on iu the locality? Are the oppor- 
tunities for employment, and for the exercise of use- 
ful talents so shut up and hemmed in that the public 
is likely to lose a useful member of society in the one 
case and not in the other? Indeed what public pol- 
icy requires is often a vague and difficult inquiry. It 
is clear that public policy and the interests of society 
favor the utmost freedom of contract, within the law, 
and require that business transactions should not be 
trammelled by unnecessary restrictions. ‘ If,” said Sir 
George Jessell, in Printing Co. v. Sampson, L. R., 19 
Eq. 462, ‘‘there is one thing more than any other 
which public policy requires, it is that men of full age 
and competent understanding shall have the utmost 
liberty of contracting, and that contracts, when en- 
tered into freely and voluntarily, shall be held good, 
and shall be enforced by courts of justice.” 

It has sometimes been suggested that the doctrine 
that contracts in general restraint of trade are void, is 
founded in part upon the policy of preventing mon- 
opolies, which are opposed to the liberty of the sub- 
ject, and the granting of which by the king under 
claim of royal prerogative led to conflicts memorable 
in English history. But covenants of the character 
of the one now in question operate simply to prevent 
the covenantor from engaging in the business which 
he sells, soas to protect the purchaser in the enjoy- 
ment of what he has purchased. To the extent that 
thecontract prevents the vendor from carrying on 
the particular trade, it deprives the community of 
any benefit it might derive from his entering into 
competition. But the business is open to all others, 
and there is little danger that the public will suffer 
harm from lack of persons to engage in a profitable in- 
dustry. Such contracts do not create monopolies, 
They confer no special or exclusive privilege. If con- 
tracts in general restraint of trade, where the trade is 
general, are void as tending to monopolies, contracts 
in partial restraint, where the trade is local, are sub- 
ject to the same objection, because they deprive the 
local community of the services of the covenantor in 
the particular trade or calling, and prevent his becom- 
ing acompetitor with the covenantee. We are not 
aware of any rule of law which makes the motive of 
covenantee the test of the validity of such a contract. 
On the contrary, we suppose a party may legally pur- 
chase the trade and business of another for the very 
purpose of preventing competition, and the validity 
of the contract, if supported by a consideration, will 
depend upon its reasonableness as between the par- 
ties. Combinations between producers to limit pro- 
duction, and to enhance prices, are or may be unlaw- 
ful, but they stand on a different footing. 

We cite some of the cases showing the tendency of 
recent judicial opinion on the general subject: Whit- 
taker v. Howe, 3 Beav. 883; Jones v. Lees, 1 Hurl. & 
N. 189; Rousillon v. Rousillon, supra; Leather Co. v. 
Lorsont, L. R., 9 Eq. 345; Collins v. Locke, 4 App. 
Cas. 674; Steam Co. v. Winsor, 20 Wall. 64; Morse, 
etc., Co. v. Morse, 103 Mass. 73. ° 

In Whittaker v. Howe a contract made by a solicitor 
not to practice as a solicitor ‘“‘in any part of Great 
Britain” was held valid. In Rousillon v. Rousillon a 
general contract not toengage in the sale of cham- 
pagne, without limit as to space, was enforced as being 
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under the circumstances of a reasonable contract. In 
Jones v. Lees a covenant by the defendant, a licensee 
under a patent, that he would not during the license 
make or sell any slubbing machines without the in- 
vention of the plaintiff applied to them, was held 
valid. Bramwell, J., said: ‘“‘It is objected that the 
restraint extends to all England, but so does the priv- 
ilege.’’ In Steam Co. v. Winsor the court enforced a 
covenant by defendant made on the purchase of a 
steamship, that it should not be run or employed in 
the freight or passenger business upon any waters in 
the State of California for the period of ten years. 

In the present state of the authorities, we think it 
cannot be said that the early doctrine that contracts 
in general restraint of trade are void, without regard 
to circumstances, has been abrogated. But it is mani- 
fest that it has been much weakened, and that the 
foundation upon which it was originally placed has, 
toa considerable extent at least, by the change of cir- 
cumstances, been removed. The covenant in the 
present case ispartial, and not general. It is practi- 
cally unlimited as to time, but this under the authori- 
ties is not an objection, if the contract is otherwise 
good. Ward v. Byrne, 5 Mees. & W. 548; Mumford v. 
Gething, 7 C. B. (N. S.) 317. 

It is limited as to space since it excepts the State of 
Nevada and the Territory of Montana from its opera- 
tion, and therefore is a partial, and not a general, re- 
straint, unless, as claimed by the defendant, the fact 
that the covenant applies to the whole of the State of 
New York constitutes a general restraint within the 
authorities. 

In Chappel v. Brockway, supra, Bronson, J., in stating 
the general doctrine as to contracts in restraint of trade 
remarked that ‘contracts which go to the total restraint 
of trade, as that a man will not pursue his occupation 
anywhere in the State, are void.’’ The contract un- 
der consideration in that case was one by which the 
defendant agreed not to run or be interested in a line 
of packet-boats on the canal between Rochester and 
Buffalo. The attention of the court was not called to 
the point whether a contract was partial which re- 
lated to a business extending over the whole country, 
and which restrained the carrying on of business in 
the State of New York, but excepted other States 
from its operation. The remark relied upon was obiter, 
and in reason cannot be considered a decision upon 
the point suggested. Weare of the opinion that the 
contention of the defendant is not sound in principle, 
and should not be sustained. The boundaries of the 
State are not those of trade and commerce, and busi- 
ness is restrained within no such limit. The country 
as a whole is that of which we are citizens, and our 
duty and allegiance are due both to the State and 
Nation. Nor is it true, as a general rule, that a busi- 
ness established here cannot extend beyond the State, 
or that it may not be successfully established outside of 
the State. Thereare trades and employments which 
from their nature are localized, but this is not true of 
manufacturing industries in general. We are unwill- 
ing to say that the doctrine as to what is a general re- 
straint of trade depends upon State lines, and wecan- 
not say that the exception of Nevada and Montana 
was colorable merely. The rule itself is arbitrary, and 
we are not disposed to put such a construction upon 
this contract as will make it a contract in general re- 
straint of trade, when upon its face it is only partial. 
The case of Steam Co. v. Winsor, supra, supports the 
view that a restraint is not necessarily general which 
embraces an entire State. In this case the defendant 
entered into the covenant as a consideration in 
part of the purchase of his property by the Swift & 
Courtney & Beecher Company, presumably because 
he considered it for his advantage to make the sale. 
He realized a large'sum 1n money,and on the completion 








of the transaction became interested as a stockholder 
in the very business which he had sold. We are of 
opinion that the covenant, being supported by a good 
consideration, and constituting a partial, and not a 
general, restraint, and being in view of the circum- 
stances disclosed, reasonable, is valid, and not void. 

In respect to the second general question raised, we 
are of opinion that the equitable jurisdiction of the 
court to enforce the covenant by injunction was not 
excluded by the fact that defendant, in connection 
with the covenant, executed a bond for its perform- 
ance, with a stipulation for liquidated damages. It is 
of course competent for parties to a covenant to agree 
that a fixed sum sum shall be paid in case of a breach 
by the party in default, and that this should be the ex 
clusive remedy. The intention in that case would be 
manifest that the payment of the penalty should be 
the price of non-performance, and to be accepted by 
the covenantee in lieu of performance. Insurance 
Co. v. Insurance Co., 87 N. Y. 405. But the taking of 
a bond in connection with a covenant does not exclude 
the jurisdiction of equity in a case otherwise cogniz- 
able therein, and the fact that the damages in the 
bond are liquidated does not change the rule. It is a 
question of intention, to be deduced from the whole 
instrument and the circumstances; and if it appear 
that the performance of the covenant was iptended, 
and not merely the payment of damages in case of a 
breach, the covenant will be enforced. It was said in 
Long v. Bowring, 33 Beay. 585, which was an action in 
equity for the specific performance of a covenant, 
with a claim for liquidated damages: ‘All that is set- 
tled by this claim is that if they bring an action for 
damages, the amount to be recovered is £1,000 
neither more nor less.’”” There can be no doubt upon 
the circumstances in this case that the parties in- 
tended that the covenant should be performed, and 
not that the defendant might at his option repurchase 
his right to manufacture and sell matches on payment 
of $15,000, the liquidated damages. The right to relief 
by injunction in similar contracts is established by 
numerous cases. Inswrance Co. v. Insurance Co., 
supra; Long v. Bowring, supra; Howard v. Wood- 
ward, 10 Jur. (N. 8.) 1123; Coles v. Sims, 5 De Gex, M. 
&G.1; Avery v. Langford, Kay, 663; Whittaker v. 
Howe, supra; Hubbard v. Miller, 27 Mich. 15. 

There are some subordinate questions, which will be 
briefly noticed: 

First. The plaintiff, as successor of the Swift & 
Courtney & Beecher Company, and as assignee of the 
covenant, can maintain the action. The obligation 
runs to the Swift & Courtney & Beecher Company, 
‘“‘its successors and assigns.’’ The covenant was in 
the nature of a property right, and was assignable; at 
least it was assignable in connection with a sale of the 
property and business of the assignees. Hedge v. 
Lowe, 47 Iowa, 137, and cases cited. 

Second. The defendant is not in a position which 
entitles him to raise the question that the contract 
with the Swift & Courtney & Beecher Company was 
ultra vires of that corporation. He has retained the 
benefit of the contract, and must abide by its terms. 
Arms Co. v. Barlow, 68 N. Y. 34. 

Third. The fact that the plaintiff is a foreign corpo- 
ration is no objection to its maintaining an action. It 
would be repugnant to the policy of our legislation, 
and a violation of the rules of comity, to grant or 
withhold relief in our courts upon such a discrimina- 
tion. Merrick v. Van Santvoord, 34 N. Y. 208; Bank 
v. Lacombe, 84 id. 367; Code Civ. Proc., § 1779. 

Fourth. The consent of the Swift & Courtney & 
Beecher Company to the purchase by the defendant 
of the business of Brueggemann did not relieve the 
defendant from his covenant. The transaction wasin 
no way inconsistent therewith. Brueggemann was 
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selling matches manufactured by the company, under 
an agreement to deal in them exclusively. 

There are some questions on exceptions to the ad- 
mission and exclusion of evidence. None of them, 
we think, present any question requiring a reversal of 
the judgment. 

We think there is no error disclosed by the record, 
and the judgment should therefore be affirmed. 

All concur, except Peckham, J., dissenting. 








NEW YORK COURT OF APPEALS ABSTRACT. 


BANKRUPTCY—DISCHARGE OF PARTNER—EFFECT— 
CANCELLATION OF JUDGMENT.—(1) A discharge in 
bankruptcy of a single member of a copartnership op- 
erates as a discharge of the copartnership debt where 
it appears, that before the filing of the petition in 
bankruptcy the firm had been dissolved, a general as- 
signment for the benefit of creditors made by it, and 
the debt was one provable against the bankrupt’s es- 
tate. (2) A judgment debtor who has been discharged 
in bankruptcy is not deprived of his rights under Code 
Civ. Proc. N. Y., § 1268, to have a judgment cancelled 
and discharged of record, if it appears that he has 
been discharged from the payment of it, by the fact 
that the judgment was obtained intermediate the fil- 
ing of the petition and the granting of the discharge in 
bankruptcy, and no application was made to stay the 
proceedings in the action in which the judgment was 
rendered. (3) Under Code Civ. Proc. N. Y., § 1268, 
providing that at any time after two years from a dis- 
charge in bankruptcy, the bankrupt has a right to ap- 
ply to the court in which a judgment had been ren- 
dered against him for an order to cancel the judgment 
of record, if it appears that he has been discharged 
from the payment of it, a discharged bankrupt has 
the right toapply for the discharge of a judgment not 
in fact included in his schedule, where it appears that 
the debt which constituted the cause of action, and 
the amount and date of the note upon which judg- 
ment was recovered, and the name and address of the 
plaintiff herein, as a creditor, were set forth in the 
schedule. Oct. 4, 1887. West Philadelphia Bank v. 
Gerry. Opinion by Danforth, J. 


CARRIERS — PASSENGERS — LIABILITY FOR NEGLI- 
GENCE.—Plaintiff, while a passenger on one of defend- 
ant’s railroad trains, was injured by a wringer falling 
upon him from a rack over the seat. The wringer ap- 
peared in the rack simply as a parcel, wrapped in 
brown paper, and there was nothing extraordinary 
about the parcel or its position, and nothing to attract 
particular attention to it. In an action to recover 
damages for the injury, held, that the denial of a mo- 
tion for nonsuit was error. Oct. 4, 1887. Morris v. 
New York Cent. & H. R. R. Co. Opinion by Peckham, 
J. Danforth, J., dissenting. 


COUNTIES — UNAUTHORIZED LOAN — ACTION FOR 
MONEY HAD AND RECEIVED.—The treasurer of Sara- 
toga county, New York, being indebted to the State 
treasurer on account of the State tax levied upon the 
county, procured an advance of money from the ap- 
pellant, a national bank. The treasurer gave the bank 
two notes which recited that they were given in pur- 
suance ofa resolution of the board of supervisors of 
the county, and were signed by him as treasurer. The 
money thus obtained was placed to the treasurer’s in- 
dividual credit, but was paid to the State treasurer on 
account of above indebtedness. The resolution re- 
ferred to in the notes did not authorize their issu- 
ance. In an action upon these notes it was held, that 
the county was neither liable upon these notes, not 
having authorized their issuance in accordance with 1 





Rev. Stat., p. 364, §4, noras for so much money had 
and received by the county for its benefit and use. 
Here the plaintiff, in the most favorable view which 
can be taken of its case—and so it is presented by the 
appellant’s counsel—seeks to make itself a creditor of 
the defendant by voluntarily enabling Mann to dis- 
charge a debt due from the defendant. The defend- 
ant made no request for the money, no promise to re- 
pay, and the record contains no finding or evidence 
from which either can be implied. Indeed the propo- 
sition submitted by the appellant, and its only claim, 
is put in these words: “The receipt of the money by 
the treasurer, and payment of it upon the indebted- 
ness of the county, created a liability of the county to 
pay the debt thus incurred for its penefit.” Itis a 
short answer to the case as presented by the appellant, 
that no person can make himself a creditor of another 
by voluntarily discharging a duty which belongs to 
that other, and that no debt can be implied in law 
from a voluntary payment of the debt of another; 
that is, a payment made without his request, and by 
one who is under no legal liability or compulsion to 
make it. Indeed the plaintiff is somewhat further re- 
moved from a cause of action in that the supposed 
payer, the plaintiff, merely enabled Mann to make the 
payment. It placed the money loaned by it to his in- 
dividual credit, and thus added to the sum of his de- 
posits, and consequently increased by so much the 
debt due from the bank to him. The bank, at his re- 
quest, paid him from that fund, as it was in duty 
bound, and it so happens that he did pay the same 
money to the State treasurer. He might have paid it 
to any other person; and it is impossible to find any 
equitable consideration in the plaintiff's favor, and 
against the defendant, from the fact that he applied 
itin the discharge of an obligation, if one existed, 
against the defendant and in favor of the State. Itis 
true that the notes discounted by the bank ran in the 
name of the county treasurer, and were signed in that 
character. But it is now pretended even that he had 
authority to make the notes in that capacity; nor 
does it appear, if that would alter the case, that the 
bank had the slightest reason to suppose he had such 
authority. Indeed the only authority, if any, he pro- 
fessed to have, was recited upon the face of such note 
a resolution of the board of supervisors, an inspection 
of which would have shown the extent of his author- 
ity, and that it could not by any construction cover 
the notes on.which the bank acted. Moreover the 
bank did not credit the treasurer, but did credit the 
individual. Whether or not the county owed the 
debt which was dischared by the treasurer with 
money procured from the plaintiff we have not 
thought it necessary thus far todiscuss. We have, for 
the sgke of the argument, adopted the assumption of 
the appellant in that respect, but cannot agree with it. 
Onthe contrary, we are of opinion that the moneys 
due the State were payable by the treasurer of the 
county, not as its officer or agent, but as an individ- 
ual designated by his official name for the perform- 
ance of specific duties; and that the county is not re- 
sponsible for his omissions or defaults in respect 
thereto, nor at all concerned with them any further, 
nor in any other manner, than the law has declared. 
The money was paid to apply upon taxes which had 
become due to the State during the treasurer’s official 
term. He had neglected to pay them over, or to ren- 
der an account thereof, to the comptroller, as required 
by law. Laws 1855, ch. 427; Laws 1863, ch. 393. Upon 
that ground he was sued, and because of that his bail 
also were liable to prosecution at the suit of the State 
(Laws 1855, supra, §§ 12, 13, 14), and not until the rem- 
edy against both had been exhausted could the county 
be required to act. It was only upon his default in 
these respects that any duty could attach to the 
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county; and not until the loss by reason of that de- 
fault had been ascertained, by exhausting the remedy 
against the treasurer and his sureties, were any pro- 
ceedings necessary on his part. ‘All losses,’’ says the 
statute (Laws 1855, supra, § 25) *‘ which may be sus- 
tained by the default of the treasurer of any county in 
the discharge ofthe duties imposed by this act, shall 
be chargeable to such county, and the several boards 
of supervisors shall add such losses to the next year’s 
taxes * * * of such county.” When the event 
happened which might make any action by the county 
necessary, the nature of that action is thus pointed 
out, andthe time when it shall be taken. There is no 
provision for a payment of the general funds of the 
county; nor does the statute imply that the amount of 
a@ tax once paid sball be collected a second time from 
the tax payer until the statutory remedies shall have 
been exhausted against the delinquent treasurer, and 
the just balance ascertained. People v. Supervisors of 
Livingston Co., 17 N. Y. 486. The daty of the county 
is prescribed by statute, and it is for no failure in per- 
forming it that the plaintiff sues. We find nothing in 
law or equity, nor in any suggestion of natural justice 
to which the plaintiff refers as arising ‘“‘ex cequo et 
bono,”’ which imposes any obligation in its favor upon 
the defendant. It holds no contract obligation; it 
has acquired no right, and consequently no equitable 
debt. We think the action was not well brought, and 
thatthe complaint was properly dismissed. Oct. 4, 
1887. First National Bank of Ballston Spa v. Board 
of Supervisors of Saratoga County. Opinion by Dan- 
forth, J. 


DEED—DESCRIPTION—WHAT PASSES UNDER.—In an 
action of trespass the defendant claimed title to all of 
lot 3, containing 600 acres, in the town of Granby, un- 
der a deed in which the premises conveyed were de- 
scribed as *‘ all that certain piece or parcel of land sit- 
uate, lying and being in the town of Granby, in the 
county of Oswego, known as being lot 3 in the origi- 
nal township of Lysander, lying southerly or south- 
easterly of Fish lake, in Granby aforesaid, and com- 
monly called the ‘ Fish Lake Lot,’ supposed to con- 
tain sixty-seven acres of land.’”’ Lot 3 comprised 
seven acres of land on the north side of Fish lake, 
and sixty-seven acres on the south, the balance 
being covered by the lake. Held, that the deed con- 
veyed only the sixty-seven acres lying south of the lake. 
In construing the language of a written instrument, 
the whole is to be considered, in order to ascertain its 
true meaning and intention. This is as true in respect 
to the descriptive words in a deed as of any other part 
of the instrument. Where there is obscurity or un- 
certainty, all of the particulars in the description are 
to be taken into account in arriving at the intention, 
and in the deed in question the particulars describing 
the location of the land, the quantity, and its com- 
monly known designation, are as mucha part of the 
description of the subject of the conveyance as is the 
designation of the lot number. It is a familiar rule in 
the construction of adeed that where the description 
is ambiguous, or there is inconsistency in the several 
particulars, ‘ words, if necessary, may be supplied by 
intendment, and particular clauses and provisions 
qualified, transposed or rejected, in order to ascertain 
and give effect to the intention.’’ Beardsley, J., in 
Hathaway v. Power, 6 Hill, 455 What words or 
clauses shall be rejected or qualified, in case of uncer- 
tainty, is frequently determined by giving effect to 
those parts or clauses of the description which are 
most certain, and to particulars in respect of which 
the parties would be least likely to have made a mis- 
take. For this reason, by the general rule of con- 
struction, monuments control courses and distances, 
and estimates of quantity are usually subordinated to 





both. Baldwin v. Brown, 16 N. Y. 359. The rule that 
fixed monuments, whether natural or artificial, should 
usually be given preponderating weight, is obviously 
reasonable. Variance between actual and estimated 
quantity of land is not usually a material circum. 
stance, but it may in some cases be an important ele. 
ment in determining the intention of the parties to 
the grant. In the present case there are very significant 
circumstances showing that it could not have been the 
intention of the parties to the Norton deed to convey 
lot 3as an entirety. The lines of the lot, if originally 
indicated by monuments or marked lines, may have 
been lost or obliterated. The description of the land 
conveyed as lying ‘‘southerly or south-easterly of 
Fish lake’ refers to a natural monument or physical 
situation which was ascertainable by view. The esti- 
mated or ‘‘supposed ’’ quantity, sixty-seven acres, is 
so disproportionate to the quantity contained in the 
whole of lot 3, that it would have at once arrested the 
attention of the parties if the conveyance of the 
whole lot had been intended. We have no hesitation 
in reaching the ccneclusion that the part of the de- 
scription referring to the land intended to be con- 
veyed as “lot 3”’ is mistaken or false. It is much 
more consistent to suppose that the words “on” or 
‘* part of,’? were omitted by inadvertence, than that 
the parties inserted the other parts of the description 
by mistake. Andif there was any doubt upon the 
proof as it stands of the intention of the parties, the 
court erred in rejecting evidence of what was known 
by common reputation as ‘‘ Fish Lake Lot.”’ This is 
not the case of cutting down an interest or estate, 
once clearly given, by subsequent indefinite or ambig- 
uous language. All the language in the deed to which 
we have referred is a part of a single description, and 
the sole question is, what land is embraced therein? 
In the view taken, the question whether the plaintiff 
has acquired title by adverse possession, if without 
title otherwise, is unimportant. Oct. 4, 1887. Case v. 
Dexter. Opinion by Andrews, J. 


ELECTION —VOTERS — DOMICILE — PUBLIC INSTITU- 
TIONS.—Under Const. N. Y., art. 2, § 3, providing that 
‘for the purpose of voting, no person shall be deemed 
to have gained or lost a residence by reason of his 
presence or absence * * * while kept at an alms- 
house or other asylum at the public expense,”’ an in- 
mate of the Soldiers and Saiiors’ Home at Bath (an 
institution supported by the State out of annual ap- 
propriations by the Legislature), cannot by his resi- 
dence therein, conditional on the judgment of the 
trustees that he is unable to support himself, acquire 
a residence for voting purposes in the town of Bath. 
Oct. 4, 1887. Silvey v. Lindsay. Opinion by Dan- 
forth, J. 


EsTOPPEL—TO DENY TITLE—PLEADING.—In an ac- 
tion for the specific performance of a contract for the 
purchase of lands acquired by the city of Brooklyn, 
under Laws N. Y. 1861, ch. 340, and sold by it under 
the provisions of Laws N. Y. 1873, ch. 795, the com- 
plaint alleged, that under the provisions of the act of 
1861, the city became and still was the owner in fee of 
the land. The answer admitted every allegation in 
the complaint, but denied that the act was competent 
to vest the fee in the city. Held, that by the admis- 
sion in the answer it was admitted that the city had 
acquired and paid for the land according to the pro- 
visions, and inasmuch as the property-owners who 
had accepted such payments would thereby be estop- 
ped from denying the validity of the title, the pur- 
chaser could not question it. Oct. 4, 1887. City of 
Brooklyn v. Copeland. Opinion by Peckham, J. 


NEGLIGENCE — CONTRIBUTORY — RAILROAD CROSS- 
ING.—-Deceased, while walking on a street crossed by 
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six tracks of the defendant company, was struck by 
some cars which had been shunted down the grade, 
and were running by their own momentum. It ap- 
peared that deceased was well acquainted with de- 
fendant’s custom of running cars down this track, 
which was a switch. The accident happened about 
noon of a clear day, and the deceased might have seen 
and avoided the cars by looking up the track on which 
they were running, and which was the first track to 
be crossed by him. He appears to have been watch- 
ing some cars which were leaving the crossing on the 
third and fourth tracks. Held, contributory negli- 
gence, and defendant was entitled to a nonsuit. Oct. 
4, 1887. Woodward v. New York, L. E. & W. R. Co. 
Opinion by Finch, J. Ruger, C. J., and Danforth and 
Andrews, JJ., dissent. 


PARENT AND CHILD--NEGLECTED CHILD—COMMIT- 
MENT— COMPLAINT — NOTICE — HABEAS CORPUS — RE- 
TURN TO WRIT — TRAVERSE — DEMURRER.—(1) The 
charge in a complaint that a child fourteen years old 
was found, on a certain date, “improperly exposed 
and neglected, and wandering in the public park, 
without any proper guardianship,”’ is not sufficient to 
bring the case within Penal Code N. Y., § 291, subd. 2, 
which provides thatachild is subject to summary 
jurisdiction who is found “not having any home or 
other place of abode or proper guardianship, or who 
has been abandoned or improperly exposed or neg- 
lected by its parents, or other person or persons hav- 
ing it in charge, or being in a state of want and suffer- 
ing.” (2) A charge in a complaint ‘that the said 
child was found in the company of Mary Ryan, whois 
areputed prostitute,” issufficient to sustain a com- 
mitment under Penal Code N. Y., § 291, subd. 4, re- 
lating toa child found ‘frequenting or being in the 
company of thieves or prostitutes.’’ (3) Penal Code 
N. Y.. § 291, as unmended by Laws 1868, ch. 31, requires 
that when a child is committed to an institution un- 
der the Code, if it shall appear ‘‘ that the parent, guar- 
dian or custodian of such child was presentat the ex- 
amination before such court or magistrate, or had such 
notice thereof as was by such court or magistrate 
deemed and adjudged sufficient, no further notice” 
shall be necessary. It is not sufficient compliance 
with the above requirement that the mother was pres- 
ent at the examination, the statute contemplating 
that notice must be given to the father. (4) Where 
areturn to a writ of habeas corpus and certiorari re- 
cites that the commitment proceeded upon proof by 
competent and satisfactory evidence of the charge 
made, without setting out the evidence, a traverse to 
the return, which does not deny these facts, but al- 
leged that the person confined had done no act war- 
ranting the conviction, is insufficient, and an admis- 
sion by demurrer of the facts alleged in the traverse 
furnishes no grounds for the discharge of the person 
confined. Oct. 4.1887. People, ex rel. Van Riper, v. 
New York Catholic Protectory. Opinion by An- 
drews, J. 

RECEIVER—CORPORATION—JUDGMENT AGAINT—RE- 
VERSAL AND NEW TRIAL—EFFECT ON ASSETS OF RE- 
CEIVER—ESTOPPEL BY JUDGMENT.—(1) After reversal 
on error of « judgment against a corporation, which 
meantime has been dissolved and a receiver ap- 
pointed, the judgment obtained in a new trial, to 
which the receiver was no party, is void as against the 
assets in his hands. (2) Intervention by the receiver 
of a dissolved corporation, on hearing of a writ of er- 
rorfrom a judgment obtained against the corpora- 
tion before dissolution, for the purpose of protecting 
his interest in assets given as indemnity to the sure- 
ties, on the bond in error, does not estop him to de- 
fend a claim against the assets in his hands, based on 
a judgment rendered after remand in a new trial on 





the merits, to which he was no party. Oct. 4, 1887. 
People v. Knickerbocker Life Ins. Co. Opinion by 
Danforth, J. 


VENDOR AND VENDEE—ACTION TO RECOVER EARN- 
EST MONEY—FAILURE OF TITLE—LIABILITY FOR DE- 
CEDENT’S DEBTS—SPECIFIC PERFORMANCE—EVIDENCE 
—UPINION OF ATTORNEYS—SET-OFF AND COUNTER- 
CLAIM—ACTION GROWING OUT OF CONTRACT DECLARED 
on.—(1) The bare possibility that title to real estate 
may be affected by debts of a deceased person, who 
owned the property at the time of his death, is not 
sufficient reason to refuse to accept the title, it appear- 
ing that the estate had been regularly probated, a bal- 
ance of $10,000 of personal estate left by the deceased, 
and that nearly three years had elapsed since the ap- 
pointment of the administrator. (2) Where the pur- 
chaser of real estate resists specific performance of the 
contract upon the ground that the title is unmarket- 
able, it is not error to exclude evidence to the effect 
that attorneys regarded the title insecure. The ques- 
tion is one forthe court to answer. (3) In an action 
to recover earnest money paid on a contract of pur- 
chase of land, because of the possible liability of the 
land to be sold for the deceased vendor’s debts in 
course of administration, a counter-claim by the exec- 
utor of the deceased vendor for specific performance 
of the contract is properly within Code N. Y., §§ 501, 
502, allowing counter-claims based on a contract set 
forth in the complaint. Oct. 4, 1887. Mosher v. Coch- 
rane. Opinion by Danforth, J. 


a 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

INSURANCE—LIMITATION OF ACTION—CONDITION OF 
PoLicy.—A policy of fire insurance limited the time for 
the commencement of actions thereunder to six 
months next succeeding the day upon which the loss 
should occur, and gave to the company sixty days 
after the receipt of sufficient and satisfactory proof in 
which to pay the loss. Held, that the former condi- 
tion was valid, and that the latter provision did not 
operate to extend the time beyond the six months. 
The proposition is that the sixty days during which 
the company is entitled to delay the payment of the 
loss incurred by the fire should be eliminated from 
the six months. Had such been the intention of the 
parties, how easy it would have been so to have ex- 
pressed thatintention. But there is nothing in the 
policy, which is clearand unambiguous in all its terms, 
to indicate any such intention. It is within the expe- 
rience of all men who have investigated the subject, 
that insurances are unfortunately but too often the 
precursors of fire. Hence the sixty days were obviously 
stipulated for by the company for its own benefit, 
convenience, and protection, 80 as to enablu it to in- 
vestigate the circumstances attending the fire by which 
the loss is alleged to have occurred, and thereby sat- 
isfactorily to ascertain its liability and to determine 
upon its course; whether, if there be no foul play, to 
rebuild or replace the destroyed property, or make 
good the loss in money; and possibly to provide the 
means of satisfying the demand of the insured, if it 
be honest, or if not, to enable it to resist the claim. 
The privilege of postponing for sixty days the pay- 
ment of the loss could not have been intended merely 
to abridge the period of limitation. In Insurance Co. v. 
Aiken, Va. L. J. 1886, p. 714, it was not contended that 
such was the intention; no such defense was offered. 
In fact if such position had been tenable, there was no 
necessity for controversy as to the nice question of a 
few days, on which that case turned, the question 
there being as to the effect of the agreed extension of 
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this very limitation. The case then turned, to some 
extent at least, on the concessum, as it were, that the 
period that barred the action was six months next 
succeeding the occurrence of the fire, unless the pro- 
vision was waived by the express agreement to sus- 
pend its operation. Only seven days remained of the 
six months next succeeding the day upon which the 
loss was alleged to have taken place. In this state of 
affairs it was agreed that said ‘“ provision be waived 
for thirty days.’’ There the question was whether or 
not the thirty days were to be exclusive or inclusive of 
the seven days. This court held that the provision 
was by the express agreement waived for thirty days 
exclusive of the seven days; and this barely brought 
the time of bringing the action in that.case within the 
provision as influenced by the waiver. Hence the ob- 
vious bearing of that decision isin favor of the posi- 
tion of the plaintiffin error here, that the period of 
limitation began on the 25th of June, 1884, the duy on 
which the loss is alleged to have taken place. The 
cases cited as authority for the position assumed by 
the counsel for the defendant in error are not appro- 
priate to this case; the language of the provisions in 
the policies passed upon in those cases being different 
from the language of the provisions in the policy here 
under consideration. Besides the decisions of the 
courts of several of the States sustain the construc- 
tion contended for by counsel for the plaintiff in error, 
and which the plain language of this policy obviously 
demands. In the case of Johnson v. Insurance Co., 
91 111.92, the Supreme Court of that State decided, 
that ‘‘ where a policy of fire insurance provides that 
no action shall be maintainable thereon until an award 
fixing the amount of the claim, nor unless commenced 
within twelve months next after the loss should occur, 
the action must be brought within twelve months 
from the occurrence of the fire, and the time does not 
continue until twelve months after the award.” In 
Chambers v. Insurance Co., 51 Conn. 17, @ case in 
which a fire insurance policy provided that losses 
should be paid in sixty days from receipt of proofs, 
and that no suit should be maintainable unless 
brought within twelve months after the loss occurred, 
it is held ‘‘the twelve months must be reckoned 
from the day of the fire.’”” See also Tasker v. Insur- 
ance Co., 58 N. H. 469. There can then be no hesita- 
tion in holding that the court below erred in sustain- 
ing the demurrer to the first special plea of the de- 
fendant below, the plaintiff in error here, and holding 
that the plaintiff's action was not barred when 
brought. Va. Sup. Ct., Sept. 1887. Virginia Fire & 
Marine Ins. Co. v. Wells. Opinion by Richardson, J. 
Hinton, J., dissents. 


JUDGMENT—RES ADJUDICATA—VALIDITY OF RAIL- 
ROAD BONDS.—Resident property owners and tax pay- 
ers filed a bill in equity against a town and a railroad 
company to enjoin the town from making a donation 
of bonds to the company. The Supreme Court 
held that the town had power to issue the bonds, 
and dismissed the bill. The town and railroad com- 
promised the litigation by the town issuing a lesser 
number of bonds, and paying the costs of the ac- 
tion. Held, that a suit by other property owners and 
tax payers of the town, although not nominally par- 
ties to the first action, could not be maintained against 
the town and the holders vf the bonds to cancel the 
bonds issued in pursuance of the compromise. The 
law upon the subject is thus stated in Freeman on 
Judgments (3d ed.), § 178: “A judgment against a 
county, or its legal representatives, in a matter of gen- 
eral interest to all its citizens, is binding upon the lat- 
ter, though they are not parties to the suit. A judgment 
for asum of money rendered against a county im- 
poses an obligation against the citizens which they are 








compelled to discharge. Every tax payer is a real, 
though not a nominal, party to such judgment. If for 
the purpose of providing for its payment the officers 
of the county levied and endeavored to collect the tax, 
none of the citizens can, by instituting proceedings to 
prevent the levy or enforcement of the tax, dispute 
the validity of the judgment, nor re-litigate any of the 
questions which were or whichcould have been liti- 
gated in the original action against the county.” The 
views of the text-writer are sustained by the follow- 
ing authorities: Clark v. Wolf, 29 Iowa, 197; Tred. 
way v. Railway Co., 39 id. 663; State v. Rainey, 74 Mo. 
229; Commissioners v. Hinchman, 31 Kans. 729. Ip, 
Sup. Ct., Sept. 26, 1887. Harmon v. Auditor of Public 
Accounts. Opinion by Magruder, J. 


NEGOTIABLE INSTRUMENT — BONA FIDE PURCHASER 
— EQUITIES — FUTURE CONSIDERATION.— Of course, 
there is no need to cite authorities in support of the 
proposition ‘that the bona fide holder of a promissory 
note for value acquired before maturity is not affec- 
ted by equities between the original parties.” The 
principle iselementary; but as peculiarly applicable 
to the instant case, and touching the rule where the 
consideration relates to something in the future, is 
the case of Sadler v. White, 14 La. Ann. 177, from 
which we quote: “ Plaintiff received the note before 
maturity, and before a failure of the consideration. 
Even if it were known to him taking it that the con- 
sideration was future and contingent, and that there 
might be offsets against it, this would not make him 
liabie to the equities between defendants and payee.” 
It cannot affect the negotiability of a note that its 
consideration is to be hereafter realized, or that from 
some contingency it may never be enjoyed. Any one 
having sufficient confidence in another to give his 
written obligation for something to be gained or en- 
joyed hereafter is at liberty to do so, and the maker 
cannot censure any future holder for having purchased 
it, and for seeking to recover it; for it was on the 
faith of the maker in the payee that he would execute 
his promises, and allow no obstacles to defeat it, that 
he executed the note, and gave currency to it. How- 
ever sensitive we may be to cases of individual hard- 
ship—and that of the defendant is particularly one, 
if the allegations of her answer are true—to swerve 
from this established rule touching the consideration 
of promissory notes would be greatly to impair, if not 
wholly destroy, their negotiability; for in nearly all 
cases of the purchase of a note, the buyer knows there 
might be equities between the original parties to the 
same. La. Sup. Ct:. July 5, 1887. State Nat. Bank v. 
Cason. Opinion by Todd, J. 





TRANSFER AFTER MATURITY — DEMAND. — 
B., the payee of a negotiable promissory note 
overdue, transferred it by indorsement to W., 
for a valuable consideration, on the 30th of July, 
1883. The makers were, to the knowledge of the 
parties, insolvent at the time of the transfer, and 
had made an assignment for the benefit of their 
creditors; and it was known that by reason of certain 
litigation between the general and certain secured cred- 
itors, the note would not be paid immediately from the 
funds in the hands of the assignee. All the parties re- 
sided in the same city, and nothing was said at the 
time of the indorsement as to whether the note should 
be presented to the makers for payment or not. Upon 
the determination of the litigation in favor of the se- 
cured creditors, the note was, on the 2lst of Novem- 
ber, 1883, presented to the makers for payment, and 
immediate notice of non-payment given the indorser. 
Held (1), that there is nothing in the facts of the trans- 
action from which an inference can be drawn that 
presentment for payment had been waived by the in- 
dorser; (2) that the note was not presented to the 
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makers for payment within a reasonable time; and 
(3) that the indorser was discharged. The legal effect 
of indorsing an overdue promissory note, negotiable 
in form, is generally held to be the equivalent of an 
juland bill of exchange, drawn by the iudorser on the 
maker of the note, payable to the indorsee at sight or 
on demand; and by its analogy in this regard, the 
duty of the indorsee of such a note, if he would hold 
the indorser, is generally determined. Patterson v. 
Todd, 18 Penn. St. 426. As the duty of the holder of 
such a bill is to present it for payment in a reasonable 
time, a like duty devolves upon the indorser of such a 
note. Thus it is said in Tyler v. Young, 30 Penn. St. 
144: ‘“‘The indorsement of a note, due or not due, 
always expresses a conditional as opposed to an abso- 
lute obligation. The indorsement of a note, overdue, 
has been invested by the modern decisions with a very 
distinct character. Leidy v. Tammany, 9 Watts, 453. 
It isa bill of exchange drawn upon the party prima- 
rily liable, payable at sight. In this theory, the neces- 
sity of demand and notice is an essential element. 
Not notice on a given day, as in the case of a matur- 
ing note—possible in that case, but impossible in the 
other, for the day appointed by the former maker and 
the new acceptor has passed—but notice after the 
holder has had reasonable time to make the demand 
on the maker, and has employed that time with dili- 
gence.” As to what is a reasonable time has been re- 
garded as a question of some difficulty. Dan. Neg. 
Inst., § 606. But inacase like this the only reason- 
able rule that can be adopted is to require due diligence 
in presenting the note to the maker for payment. It 
is said in one case (Aldis v. Johnson, 1 Vt. 136), ** if 
the indorsement be made after the note falls due, the 
demand of payment must be made as if the note fell 
due the day of the indorsement.’’ But the general 
and better rule is the one just stated. Tyler v. Young, 
supra; Berry v. Robinson, 9 Johus. 121; McKinney v. 
Crawford, 8 Serg. & R. 851; 1 Pars. Notes & B. 381, 
and notes; Dan. Neg. Inst., §§ 605, 611, 996; Light v. 
Kingsbury, 50 Mo. 331. Where a thing is required to 
be done, and may be done presently, a reasonable 
time in which to do it necessarily excludes any delay 
that in the exercise of reasonable diligence could have 
been avoided; so that a reasonable time in which to 
fix the liability of the indorser of an overdue promis- 
sory note should be such as, in the circumstances, 
will enable the holder, in the exercise of due dili- 
gence, to present it for payment; and any delay 
that may by the exercise of such diligence be avoided, 
should be treated as negligence, and deprive the 
holder of the right to look to the indorser. Where 
the facts are in dispute it is, as in similar con- 
troversies, a question for the jury to determine, 
whether the note was presented in a reasonable 
time to the maker for payment, so as to bind the 
indorser; but where they are ascertained, it is a ques- 
tion for the court, and cannot properly be submitted 
to the jury as a question of fact. Walker v. Stetson, 
14 Ohio St. 89; 1 Pars. Notes & B. 339; Dan. Neg. 
Inst., §612. Whether the presentment of a note due 
on demand has been delayed for such a period as, by 
becoming dishonored, to be open to defenses of the 
maker against the original holder, is not the same as 
the question whether it has been presented in due 
time to bind an indorser. When such an instrument 
has been transferred by indorsement, it would, in 
the opinion of a modern author, become, *‘by the 
very act of indorsement, a draft by the indorser upon 
the maker; and the indorsee holding it should regard 
it, as it is in fact, a demand through him for the 
amount due theindorser. And it should therefore be 
presented immediately, subject only to such qualifica- 
tions as apply to bills payable at sight’? (Dan. Neg. 
Inst., § 610); and still more is this true as to a bill 





payable on demand (id., § 605), the analogue, as before 
shown, of the indorsement of a promissory note after 
maturity. Weare therefore clearly of the opivion 
that the note was not presented for payment to the 
makers in the requisite time to charge the defendant 
below as an indorser of it. As between the holder of 
negotiable paper and the prior parties thereto, it is 
now well settled that the insolvency or bankruptcy of 
the maker or acceptor will constitute no excuse for 
want of demand. And the rule is the same whetber 
the payor becomes insolvent between the time of in- 
dorsing the note and its maturity, or is insolvent be- 
fore and at the time of the indorsement, and his insol- 
vency is known to the indorser when he puts 
his name upon the note. 1 Pars. Notes & B. 446. 
‘The reason,” says the author, ‘‘is to be found inthe 
stringency of the rule requiring demand, coupled with 
the fact that it is possible that the note may still be 
paid by the assistance of friends or otherwise.’’ The 
same author, in his work on Contracts, vol. 1, p. 270 
(5th ed.), note c, observes: ‘*The fact that at the time 
of the indorsement the indorser had reason to believe, 
that the maker would not pay, does not dispense with 
the necessity of due notice to him of the maker’s de- 
fault;’’ citing Denny v. Palmer, 5 Ired. 610; Oliver 
v. Munday, 3 N. J. Law, 982; Allwood v. Haseldon, 2 
Bailey, 457—the latter being a case where the note 
was indorsed after maturity. See also Gray v. Bell, 2 
Rich. 67; 2 Dan. Neg. Inst., $§ 1171, 1172, and cases 
cited. Hudson vy. Wolcott, 39 Ohio St. 618, and Kyle 
v. Green, 14 Ohio, 490, distinguished. Ohio Sup. Ct., 
Oct. 4, 1887. Bassenhorst v. Wilby. Opinion by Min- 
shall, J. 


RAILROAD—NEGLIGENCE—TRESPASSER ON TRACK.— 
While passing along the defendant’s track, which was 
laid in a public street, plaintiff's foot was caught be- 
tween the rail and a plank inside the track, and while 
thus fastened he was run over by one of defendant’s 
trains. The evidence showed that both in the con- 
struction of the track where the injury occurred, and 
in running the train which injured plaintiff, the de- 
fendant was negligent, and the plaintiff was free from 
negligence. Held, that plaintiff was not a trespasscr 
in walking upon defendant’s track, and that defend- 
ant was liable for the injuries sustained. If the place 
where the lad caught his foot between the rail and 
the plank was the roadway of the company to the ex- 
clusion of the rights of the public, then there can be 
no recovery, even though the way was so unsafe that 
no citizen could walk along it without injury coming 
uponhim. If the way was the exclusive roadway of 
the company, on which the public had no right of 
passage, then the company would not be liable to one 
who walked along it, unJess the injury inflicted upon 
him was the result of willful or intentional miscon- 
duct. But if it was astreet which the public had a 
right to use, then, although it may have been occu- 
pied by the track of the company, the person who 
walks upon it isnot a trespasser. It is true that cir- 
cumstances may make him guilty of contributory neg- 
ligence that will defeat a recovery, but the mere fact 
that he walks upon the highway does not make hima 
trespasser, although the railroad company has its 
track laid in the highway. A trespasser has no right 
toexactcare fromarailroad company, but one who is 
not a trespasser hasa right to exact a reasonable de- 
gree of care if he is not himself in fault. It is not neo- 
essarily inferable, because both the railroad com- 
pany and the public have rights in a street or highway 
that one who enters on the track in the street is a 
trespasser; nor indeed can it be inferred from that 
fact alone that he is guilty of negligence. If the way 
retained its character as a public one, it was not a 
wrong on the part of the citizen to carefully pass over 
it, even though it be conceded, that so far as respects 

” 


438 


THE ALBANY LAW JOURNAL. 











the running of trains, the rights of the company are 
paramount. Although the rights of the company are 
paramount, still a right of action may exist in favorof 
one who is injured by the negligence of the company’s 
servants. !t may be true, and probably is true, that 
the railroad company has the superior right. Railroad 
Co. v. Butler, 103 Ind. 31. It cannot however be in- 
ferred from this that the citizen bas no right to use 
the track for passage. He does have that right, but it 
is perhaps subordinate to the right of the company. 
The cases relied upon by appellant’s counsel certainly 
do not sustain the doctrine thatthe paramount right 
of the company absolves it from duty to those who 
walk along the way upon which its tracks are laid. 
Barker v. Railroad Co.,4 Daly, 274; Zimmerman v. 
Railroad, 71 Mo. 478; Railroad Co. v. Hart, 87 I11,529; 
Wilbrand v. Railroad Co., 3 Bosw. 314; Railroad Co. 
v. Jersey, 20 N. J. Eq. 61; Adolph v. Park Co., 65N. Y. 
554; Railway Co. v. Bert, 69 Ill. 388; Smedis v. Rail- 
road Co., 88 N. Y. 13; Frick v. Railway Co.,75 Mo. 
699; Harlan v. Railway Co., 65 id. 22; Stillson v. Rail- 
road Co,, 67 id. 671; Bell v. Railroad Co., 72 id. 50. 
Many of the cases go much further than the cases we 
have cited, forthey hold that if the place has been 
used as a highway for along period of time, and this 
use is with the knowledge and permission of the rail- 
road compauy, it is its duty to treat it as a highway, 
and to take precautions to prevent injury to those 
who travel over it. Barry v. Railroad, 92 N. Y. 289; 
Byrne v. Railroad Co., 10 N. E. Rep. 639; Harriman v. 
Railroad Co., 12 id. 451; Railroad Co. v. Hedges, 105 
Ind. 398; Railroad Co. v. Snyder, 18 Ohio St. 399; 
Graves v. Thomas, 95 Ind. 361; 48 Am. Rep. 727. The 
doctrine of these cases is in harmony with the rule 
that has long prevailed, and has been again and again 
enforced, and that is that where the railroad com- 
pany licenses the public to make a general use of its 
track it cannot treat a citizen who walks upon it asa 
trespasser. Of the great number of cases asserting 
this principle we cite only a few. Davis v. Railway 
Co., 58 Wis. 646; Murphy v. Railroad Co., 38 Iowa, 539; 
Bennett v. Railroad Co., 102 U. 8S. 577; Kay v. Rail- 
road Co., 65 Penn. St. 269; Campbell v. Boyd, 88 N. C. 
129; 43 Am. Rep. 740; Railway Co. v. Pointer, 9 Kan. 
620. Ind. Sup. Ct., Oct. 12, 1887. Lowisville, N. A. & 
C. Ry. Co. v. Phillips. Opinion by Elliott, J. 


LIABILITY OF LESSOR FOR NEGLIGENCE.—A 
horse-railroad company, which by its charter, is made 
liable for all injuries to persons and property caused by 
negligence or mismanagement in the operation of its 
railroad, cannot escape liability by leasing its road, 
where neither the statute incorporating the company, 
nor the act of the Legislature sanctioning such lease, 
indicate by their terms that it was to be absolved 
from liability by such a course; and this is so, al- 
though the lessee assumes all liability, and agrees to 
defend all suits brought against the original company, 
and pay all judgments entered ‘against it. The gen- 
eral rule is familiar that neither a steam nor a street 
railway corporation can make a valid transfer, either 
by way of absolute deed, mortgage or lease of its fran- 
chise, or of its railroad and the bulk of its property, or 
relieve itself of the burdens imposed upon it by law or 
by its charter, without the cousent of the State. Com. 
v. Smith, 10 Allen, 448; Richardson v. Sibley, 11 id. 
65: Bank v. Railroad, 13 id. 105; Railroad v. Railroad, 
115 Mass. 347; Davis v. Railroad, 131 id.271; Railroad 
v. Brown, 17 Wall. 445, 450; Bower v. Railroad, 42 
lowa, 546. In Quested v. Railroad, 127 Mass. 204, a 
street railway company had leased its railroad and 
franchise, under legislative authority to doso, it being 
expressly provided by statute however that such lease 
should not exempt said company from any duties or 
liabilities to which it would otherwise be subject. 








There is no similar express provision in any statute 
affecting the present case, but on the other hand, we 
find nothing indicating an intent that the defendant, 
by means of a lease, should be able to escape from its 
liabilities and responsibilities to the public. The proyis. 
ions of the lease, including those which are incorporated 
by reference, define the duties and obligations of the 
contracting parties as between themselves, and appear 
to be sufficient effectually to bind the lessee to indem- 
nify the lessor against loss. But it isnowhere stated that 
the lessor should be exonerated from responsibility, 
nor was it possible for the parties to make a contract 
which should have that effect. The sanction of the 
Legislature was given to the contract as made by the 
parties, but added nothing by way of exemption from 
the primary responsibility of the lessor. The lease did 
not purport to transfer the lessor’s franchise, or the 
whole of its property. The lessor was not going out 
of business entirely, but only leased a portion of its 
road, with provisions for restoration of the leased 
property at the end of the term, and for re-entry. It 
was under a positive duty and obligation to the pub- 
lic; and the consent of the Legislature to the making 
of the lease did not imply a discharge from the duty 
and obligation. Indeed there isa certain implication 
that the parties did not contemplate any such dis- 
charge arising from the stipulation for indemnity 
“during said term;”’ that is, during the whole term 
of the lease. Where a corporation seeks to escape 
from the burdens imposed upon it by the Legislature, 
clear evidence ofa legislative assent to such exonera- 
tion should be found. We do not overlook the decis- 
ions in Mahoney v. Railroad, 63 Me. 68, and in March 
v. Railroad, 29 N. H. 1, 35, which certainly are rather 
to the effect that the lessees alone are responsible, un- 
der circumstances not much unlike those in the pres- 
entcase. But we do not find that the lessees were 
substituted for the defendants in any such sense as 
to relieve the lutter from liability; and the result is 
that there must be anew trial. Mass. Sup. Jud. Ct., 
Sept. 24, 1887. Breslin v. Somerville Horse R. Co. 
Opinion by C. Allen, J. 


LIABILITY FOR NEGLIGENCE — SURRENDER- 
ING ROAD TO TRUSTEE.— A railroad company, char- 
tered under the laws of Virginia, cannot by the 
voluntary surrender of the possession, control and 
operation of its road, by deed of trust, to trustees of 
its own selection, shift the responsibilities imposed 
upon it by law, nor relieve itself from liability for 
wrongs or injuries subsequently done to persons or to 
property in the negligent operation of its road. The 
decisions are numerous in which railroad companies 
have been held exempt from liability for injuries, 
torts or breaches of contract, growing out of the 
operation of their road in the hands of mortgage trus- 
tees; but the cases were those in which the power to 
mortgage was conferred by charter, and where the 
possession of the trustees was adverse to the company, 
and the result of proceedings in invitum, cases arising 
in those States where special statutes existed author- 
izing and regulating the surrender and transfer of a 
company’s road and franchises to trustees for the 
benefit of creditors. In anelaborate note by the editor 
of the American Decisions (vol. 75, p. 548), on ‘*rail- 
road corporation’s power to transfer its franchises and 
property,’ where the authorities on the subject are 
collected and compared, the cases of Hall v. Railroad, 
21 Law Rep. 1388 (quoted and relied on in brief of 
counsel for defendant in error), and of Railroad v. 
Metcalfe, 4 Mete. (Ky.) 200. (also cited for defendant 
in error) are specially noticed as conflicting with other 
decisions upon the subject, and preference is given to 
the other decisions as expressing the correct view of 
the law. In the case of Coe v. Railroad Co., 10 Ohio 
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St. 375 (also quoted by the defendant in error), the 
court held that the company could mortgage its fran- 
chise to take toll, and to maintain the railway, because 
of distinct legislative authority so to mortgage the 
franchise. The question in this case under review is 
whether, in this State, where there is no statutory pro- 
vision authorizing or regulating the transfer and sur- 
render of itsroad, the company, defendant, can escape 
liability fora proved injury by showing a previous 
yoluntary surrender to mortgage trustees, and indefi- 
nitely substitute those trustees for the company in 
the exercise of their corporate rights and franchises, 
and the discharge of their charter obligations to the 
public, so as to exonerate the company from liability 
for injuries inflicted in the operation of the road upon 
the persons or property of the public. To affirm this 
question would be to place the public at the mercy of 
collusive arrangements by which the ends of justice 
would all be defeated, and would conflict with every 
principle and analogy of the law of Virginia. A. railroad 
company in Virginia isa quasi public corporation, 
which, whatever in may do, cannot by its own volun- 
tary contract or collusion, surrender its functions and 
responsibilities to agents or trustees of its own selec- 
tion, living it may be (and as in this case is the fact, 
by the record), outside the limits of the State, beyond 
the reach of its tribunals and its process, with no one 
in the State to respond to the demands for the wrongs 
and injuries done to its citizens, howsoever grievous or 
heinous they might be. See 1 Wood Ry. Law, § 5, 
pp. 9, 10; 2 id. $ 345, p. 1592; Thomas v.' Rail- 
road Co., 101 U. 8S. 71; 1 Ror. R. 238; Pierce R. 496, and 
note. The franchises and powers of such a company 
are in large measure designed to be executed for the 
public good, and this exercise of them is the considera- 
tion for granting them. A contract by which the com- 
pany renders itself incapable of performing its duties 
tothe public, orattempts to absolve itself from its 
obligations, without the consent of the State, violates 
its charter, and is forbidden by public policy. Thomas 
y. Railroad Co., 101 U. 8. 71. ‘“* Such corporations are 
created * * * to answer the public good, * * * 
and cannot therefore by mere common-law authority, 
divest themselves by direct act of their capacity to 
discharge the duties to the public which devolve upon 
them; and as a sequence thereto, cannot do that 
which may indirectly lead to the same thing, as for 
instance, make a mortgage, which by foreclosure and 
sale, may end in bringing about the inhibited result. 
1 Ror. R. 238. In Pierce on Railroads, 496, it is said; 
“The company cannot, according to the current of the 
decisions, without special authority of statute, alienate 
its franchise, or property acquired under the right of 
eminent domain or essential to the performance of its 
duty to the public, whether by sale, mortgage, or 
lease.” In Railroad Co. v. Brown, 17 Wall. 450, the 
Supreme Court says: ‘ It is the accepted doctrine in 
this country that a railroad corporation cannot escape 
the performance of any duty or obligation imposed by 
its charter, or the general laws of the State by a volun- 
tary surrender of its road into the hands of lessees." 
A voluntary surrender to trustees, under a mortgage 
for which there is no legislative authority, cannot have 
a different operation. In Railroad Co. v. Winans, 17 
How. 39, itis said: “ The corporation cannot absolve 
itself from the performance of its obligations without 
the consent of the Legislature.’’ The Supreme Court 
of Massachusetts, in Richardson v. Sibley, 11 Allen, 
65, say: “* A corporation, created for the very purpose 
of constructing, owning and managing a railroad for 
the accommodation and benefit of the public, cannot, 
without distinct legislative authority, make any 
alienation, absolute or conditional, either of the gen- 
eral franchise to be a corporation, or of the subordi- 
nate franchise to manage and carry on its corporate 








business, ‘which,’ says the learned editor of the 
American Decisions, in one of its recent volumes (75 
Am. Dec. 549), ‘in our opinion, expresses the correct 
view.’”’? The Supreme Court of New Hampshire, in 
Pierce v. Emery, 32 N. H. 484, says: ‘They may sell 
or mortgage their personal property, but they cannot 
sell or mortgage with it the right to manage and con- 
trol the road, nor any corporate right or franchise.” 
The Supreme Court of the United States, in one of its 
very latest decisions, Railroad Co. v. Railroad, 118 U. 
S. 309, says: ‘ We think it may be stated as the just 
result of these cases, and on sound principle, that un- 
less specially authorized by its charter, or aided by 
some other legislative action. a railroad company can- 
not by lease, or any other contract, turn over to 
another company, fora long period of time, its road, 
and all its appurtenances, the use of its franchise, and 
the exercise of its powers.’’ The same facts as in this 
case — so far as the effect of the possession of the road 
of the company, and its operation by trustees under a 
mortgage, was the question — were before the Supreme 
Court of Illinois in the case of Grand Tower, etc., Co. 
v. Ullman, 89 Ill. 244, and it was held that where a 
railroad isin the hands of trustees, exercising the same 
functions the corporation was formed to exercise, and 
injury ensues, a person may sue the corporation, and 
recover damages, and will not be compelled to sue the 
trustees, though both were liable and might be sued. 
In the case of Thomas v. Railroad Co., 101 U. 8S. 71, it 
was contended that ‘‘a corporate body may (as at 
common law) do any act which is not either expressly 
or impliedly, prohibited by its charter,” etc.; but the 
court said: “We do not concur in this proposition. 
We take the general doctrine to be, in this country 
(though there may be exceptional cases and some au- 
thorities to the contrary), that the powers of corpora- 
tions, organized under legislative statutes, are such, 
and such only, as those statutes confer. Conceding 
the rule applicable toall statutes, that what is fairly 
implied is as much granted as what is expressed, it re- 
mains that the charter of a corporation is the measure 
of its powers, and that the enumeration of these 
powers implies the exclusion of all others.’’ Whatever 
may be the effect of the deed of trust upon the “ works 
and property ” of the company, as a security between 
the company and its bondholders, it cannot be set up 
by the company asa defense against liability for in- 
juries to persons or property irflicted by the negli- 
gent operation of the road. ‘‘A mortgage by which a 
corporation undertakes to mortgage both its property 
and franchises may good as to the property, although 
invalid as to the franchises.’? 3 Wood Ry. Law, § 456. 
But assuming the validity of the deed of trust, as well 
forthe incumbrance of the franchises as the works 
and property of the company, and the lawful duty and 
necessity for the trustees to take possession of both, 
for and until asale could be effected, and a conveyance 
made to the purchaser, according to the terms of the 
deed of trust,and the requirements of the railroad 
law of the State, it is against the public policy and law 
of Virginia that they may take possession of the road, 
and manage and control its operation indefinitely, or 
as in this case, for eleven years, and thereby exempt 
the company from its legal and moral responsibilities 
to the public under its charter. Va. Sup. Ct. App., 
1887. Naglee v. Alexandria & F. Ry. Co. Opinion by 
Fauntleroy, J. 


STATUTE OF LIMITATIONS — PERMISSIVE POSSESSION 
OF MORTGAGED CHATTELS.— Where a chattel mort- 
gagor was permitted by the mortgagee to remain in 
possession of the chattels mortgaged for six years after 
the right of the mortgagee had accrued, such posses- 
sion not being openly adverse, the right of the mort- 
gagee to seize the mortgaged property is not barred 
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by the statute of limitations. If the action below had 
been an action by the defendant against the plaintiff 
for the foreclosure of his mortgage, the pertinency of 
this plea would have been more apparent. In such 
case the question whether or not the mortgage was 
barred by the statute might have been raised, but even 
in that event we think his honor’s ruling would have 
been correct. In the recent case of Nichols v. Briggs, 
18 8S. C. 473, this court held that the fact that a note 
secured by a mortgage might be barred did not neces- 
sarily bar the mortgage. A debt may be evidenced 
by several securities, and while the payment of the 
debt would extinguish all, yet the fact that suit could 
not be brought on one would not of itself prevent 
action upon the others. As to this each would stand 
upon its own character. Here there wasa note which 
no doubt was barred, but in addition there was a 
mortgage, which not being a note or personal bond 
for money only, was not subject to the statute inter- 
posed. The action below however was not by the de- 
fendant against the plaintiff to foreclose his mortgage, 
but it wasan action by the plaintiff for the recovery 
of personal property, and for trespass thereon. And 
the real question in the case growing out of the fact 
that the defendant claimed immunity for taking the 
property, on the ground that the property was his, is, 
was he barred by the statute from asserting his claim, 
admitting that at one time it was a valid claim, and 
could have once been asserted, as was done here? In 
other words, could the plaintiff rely upon the six- 
years’ possession, which it is admitted he had held? 
Should the defendant have asserted his right within 
the six years, and having failed soto do, had the pos- 
session of plaintiff ripened into a good title upon 
which the seizure of the defendant was a trespass, and 
wrongful. There is no doubt that six years’ posses- 
sion of achattel as owner, and in defiance of all others, 
will ordinarily prove and give title; but such posses- 
sion must be open and adverse. It must bein opposi- 
tion tothe true owner. Where however it is permissive, 
and by consent so understood, and so acted upon, it 
cannot ripen into a title and thus defeat the legal 
owner. His honor charged in accordance with this 
principle, and we tbink he wascorrect. S. C.Sup. 
Ct., Sept. 10, 1887. M’Gowan v. Reid. Opinion by 
Simpson, C. J. 


TRADE-MARK — ‘“‘ MONTSERRAT LIME-FRUIT JUICE.”’ 
— Montserrat being the name of an island from which 
both parties import lime juice, the complainants, in 
the absence of fraud, are not entitled to the exclusive 
use of the word ‘‘ Montserrat’’ as a designation for 
lime juice, although their article may have acquired a 
high reputation for purity and strength, while that of 
defendant may be of an inferior quality. In the 
absence of fraud the complainants cannot enjoin the 
defendant from the use of a geographical name. This 
was settled in the case of Canal Co. v. Clark, 13 Wall. 
311, where the court refused to enjoin the defendant 
against calling their coal ‘‘ Lackawanna Coal,” and 
where it was held that no one can apply the name of a 
district of country to a well-known article of com- 
merce, and obtain thereby such an exclusive right to 
the application as to prevent others inhabiting the dis- 
trict, or dealing in similar articles coming from the 
district, from truthfully nsing the same designation. 
The fact that such use by another person may cause 
the public to make a mistake as to the origin or owner- 
ship of the product can make no difference, if it is 
true in its application to the goods of one asto the 
other. Purchasers may be mistaken, but they are not 
deceived by false representation, and equity will not 
enjoin against telling the truth. U.S. Cir. Ct., Dist. 
Mass., Sept. 8, 1887. Evans v. Von Laer. Opinion by 
Colt, J. 





CORRESPONDENCE. 


ARREST AND TRIAL OF JESUS. 
Editor of the Albany Law Journal: 

I read with much interest the article in the ALBANy 
LAw JouRNAL of last week, by * W. J. G,” on “The 
Arrest and Trial of Jesus.’’ Nothing is plainer than 
that Jesus, according to the record given in the gospel 
narrative, did not only during his public ministry, but 
also in the presence of the Jewish Sanhedrim, assume 
for himself attributes and prerogatives which belong 
to God only. It is equally plain that if he was simply 
aman, thisassumption, according to the law of Moses, 
exposed him tothe charge of blasphemy, on which 
the Sanhedrim condemned Him to death. 

Was Jesus really a blasphemer? If we regard Him 
merely as a human being, this question must be an- 
swered in the affirmative. If however we regard Him 
as divine as well as human, then the answer must be 
in the negative, since the Mosaic law against blas- 
phemy applies only toa human being. The supposition 
of His divinity places Him above the application of 
this law. The fault of the Jews did not consist in their 
zeal for this law, but in their utter failure to see the 
force of the evidence by which Jesus, though human, 
proved that He was also divine. He himself and his 
Apostles after Him placed their great fault at this 
point. 

The charge against Jesus, as made before Pilate, was 
not that of blasphemy under Jewish law, of which 
Pilate had no jurisdiction, but that of sedition against 
the Roman authority, of which he had jurisdiction. 
Of this charge Pilate repeatedly acquitted Jesus, de- 
claring that he found no fault in Him; and yet he 
sentenced’ him to death, not because he thought Him 
guilty, but because he had not the courage to resist 
the Jewish clamor for that death. 

So the case stands in the gospel narrative, which is 
the only record of the proceedings and the result. If 
we consider the case as appearing before Pilate, the 
death of Jesus was simply a ‘judicial murder,” 
authorized by a judge who knew it to be such. If we 
look at itas appearing before the Sanhedrim, then 
everything depends upon the question whether Jesus, 
though human, was nevertheless the divine being He 
claimed to be. If he was, then he was nota blas- 
phemer, but spoke the truth in regard to himself. If 
he was not, then the charge of blasphemy against Him 
was true, and exposed Him to the death penalty under 
the law of Moses. 

S. T. 8. 

Brooktyn, Nov. 14, 1887. 


CORRECTIONS. 
Editor of the Albany Law Journal: 

In my article on ‘The Arrest and Trial of Jesus,” 
in your number of last week, the compositor very 
readily destroys my comparison of the three cited 
translations of John, xviii, 24, by making me quote 
the Douay Bible as reading *‘ And Annas sent him 
back to Caiphas the high priest,’’ instead of bound; 
and also takes the liberty of changing the familiar 
subtility of Math. xxvi, 3, (Authorized Ver.) to subtlety. 
It may be I ought to upbraid him for changing (or 
correcting) “ his tragic death”’ to ‘*‘ this tragic death,” 
* Outside of these ”’ (referring to the gospel narratives), 
to “Outside of this,’ “followed” to ‘ following,” 
and for making some other minor “improvements” 
in words and punctuations, but I do not. 

W. J. G. 

BROOKLYN, Nov. 14, 1887. 

[Our correspondent must hold responsible the 
young woman who runs his type-writer for some of 
these errors. —Eb. ] 
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CURRENT TOPICS. 


\ R. ANTHONY COMSTOCK has recently made 
1 a raid, it is said, on some importations of 
paintings of nude subjects by a highly respectable 
firm of the city of New York. The bounds of nudity 
in art and licentiousness in literature are quite dif- 
ficult to establish, as Mr. Comstock has learned 
from experience in some of his former exploits. As 
to the former, it may be said, that nudity, like 
beauty, ‘‘is in the eye of the gazer.” A bad man 
will gather salacious impressions from naked pic- 
tures, or even from an assemblage of fashionably 
undressed women at the opera, where a modest 
man will not. So the elegant topers who frequent 
the bar room of the Hoffman House in New York 
will probably be led to consume all the more liquid 
stimulants by gazing at those beautiful nude pic- 
tures of women, which the artful Mr. Stokes has 
hung on the walls for their delectation, and yet at 
certain times, when the drinkers are absent, modest 
women go thither to see the same, and do not 
squirm. Circumstances too alter cases. One 
would suppose that a professional female model 
would not be shocked at being seen in a state of 
nature, and yet there is a well authenticated story 
of one who while sitting to a painter, suddenly 
gave a scream, and exclaimed that there was a man 
looking at her through the sky-light overhead. 
Many a woman who would faint away on being 
discovered in a modest high-necked, long-sleeved 
night-gown, will go to the opera or to an evening 
party with scarcely any thing on her body above 
her waist, with the utmost composure. Even the 
good Queen Victoria will not allow a woman to be 
received at her court unless she is disarrayed in 
this abominable and demoralizing fashion. In the 
last catalogue of the Paris Salon is a “Portrait of a 
Lady” — married, we hope — nursing her baby in 
the most undisguised manner! That is shocking; 
but if we saw the same subject in statuary it would 
not shock us. Another of the Salon pictures, a 
year or two ago, represented a stark-naked woman 
with a mask on her face. This was certainly the 
quintessence of modesty. Perhaps the learned 
painter had in mind the fact that the account in 
Scripture of the first ‘‘ aprons ” is a mistranslation, 
so modern Hebrew scholars assure us, and that the 
word so rendered really means ‘‘ coverings,” which 
the first parents put over their heads to conceal their 
shamefacedness. But we fear Mr. Comstock has 
entered on a hopeless crusade. He may be able to 
disperse a crowd of hoodlums gathered at the news 
stand to gloat over the dreadful and suggestive 
pictures in the illustrated newspapers, but how can 
he interfere with the gentleman who sits in his 
library and turns over the much viler pictures of his 
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Fermeers Generaux edition of La Fontaine’s Tales, 
or of his Secret Museum at Naples, or of his Boccac- 
cio or his Heptameron? How can he disperse the 
traditional front row of bald heads who smirk at 
the capers of the ballet girls? How can he pull 
down the indecent pictorial advertisements on the 
fences? We wish he could, but the “ personal liber- 
tine” party is too much for him. Our times are 
inconsistent. ‘‘Tom Jones” is vulgar, and modest 
women will not be caught reading it, but they will 
confess to Ouida’s good-for-nothing novels or Dau- 
det’s ‘‘ Sappho.” Many a woman or girl who would 
pull a man’s hair for trying to embrace her in pri- 
vate, when she is modestly dressed, will allow him 
to do so in public, when she is half undressed, in a 
dance which even so unrestrained a libertine as 
Byron denounced as immoral. In fact, if Mr. Com- 
stock expects to succeed he must stop importations 
from France, whose literature and whose art is 
much too apt to appeal to the sensual. Better ex- 
pend his energies against the houses of prostitution, 
gambling saloons and unlicensed rum shops, which 
are tangible. Meanwhile let us praise the artist 
who never degrades his noble art to pander to low 
ideas and ignoble appetites, and the author, who 
like Dickens, for example, never writes an immodest 
passage or reflects an immodest idea. 


We find some advice in the Tribune in answer to 
inquiry as to the best books with which tu begin 
the study of law. ‘* You would best read first War- 
ren’s Law Studies. That will give you an idea of your 
coming tasks.” That was the first “law book ” which 
we read, and Warren’s ‘Ten thousand a Year,” was 
the next book, and in our opinion the latter would 
be just as useful to the modern student as the former. 
The truth is that Warren is out of date. The 7ri- 
bune advises the student to read Blackstone and 
Kent next. In our judgment Blackstone is not a 
judicious choice at this stage, but should be re- 
served for later reading. Kent is however perhaps 
as good a general work as can then be taken up. 
Parsons on Contracts, Greenleaf on Evidence and 
Washburn on Real Property are good recommenda- 
tions, but we should substitute Moak’s Underhill for 
Addison on Torts, and Pomeroy for Willard or Story 
on Equity Jurisprudence. The Tribune suggests no 
works on Negotiable Instruments or Domestic Rela- 
tion, which are both rather important subjects, 
inasmuch as most people marry and have children, 
and give their notes, and therefore we would sug- 
gest Daniel and Schouler. It would be well also 
to glance at a work'on Carriers, and we prefer 
Hutchinson. The 7rihune’s recommendation to 
read “ various works on pleading, criminal law, etc,” 
is quite safe. But the student should first qualify 
himself to pass the Regents’ examination. 


The 64th volume of Mississippi Reports is a hand- 
some volume of above ten hundred and sixty pages. 
Nine-tenths of it is taken up with the arguments of 
counsel. The following for example, is amusing, 
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but hardly valuable in a law report: ‘‘It is per- 


fectly manifest that the witness Ryan was governed 
in his testimony by the fact that he and his brother 
had purchased the land to locate a mill upon. In 
his vivid imagination he pictures large and flourish- 
ing saw-mills already in operation, when along 
comes the railruad company, and compels him at 
a great expense to build a fifty-foot span over its 
track to enable him to get his imaginary logs out 
of the river, and to send his imaginary lumber from 
his imaginary mill to his imaginary steamboats, 
that then are loading up at his imaginary landing.” 
The opinions are short and pithy. Occasionally a 
judge ventures on an excursion like the following: 
‘*Tf the common enemy of man were on trial under 
our laws, for his action in regard to 
‘The fruit 

Of that forbidden tree, whose mortal taste 

Brought death into the world, and all our woe, 

With loss of Eden.’ 
he should have a fair trial, and if convicted by trick, 
stratagem, or fraud, the judgment should be an- 
nulled.” Or in a quotation like this: ‘‘In Single- 
ton v. Sodusky, 7 J. J. Marsh. 341, taken to a verdict 
somewhat similar to the one in this case; and Chief 
Justice Robertson said: ‘The judge who would not 
enter judgment on such a verdict would scarcely, 
if ever, find a jury able to write a verdict in lan- 
guage so explicit, technical, or exact as to suit the 
fastidiousness of his judicial taste or conquer the 
skepticism of his learned head.’” A rather novel 
decision is that where a dying declaration is proved, 


it is error to exclude proof that the deceased did 
not believe in “ future punishment.” 


The Court of Appeals have unanimously granted 
a new trial in Jacob Sharp’s case. This verifies our 
own predictions, and probably the expectation of 
most of the lawyers of the State. Every piece of 
evidence excepted to by Sharp’s counsel has been 
pronounced illegal. This leaves nothing of the 
case, and justifies our own assertion that there was 
not a shred of legitimate evidence against him. 
Every good citizen will regret that Sharp may not 
be punished, but no good citizen would want him 
punished except on legal evidence. Nobody but 
the newspaper writers want that. The result isa 
dignified rebuke to those reckless and intemperate 
and ignorant fellows who have so basely libelled 
Judge Potter and Chief Judge Ruger for their ju- 
dicial action, and a grand vindication of those fear- 
less and intelligent magistrates. Let the news- 
papers fall into fresh convulsions of rage, or let 
them eat much ‘‘crow.” Fortunately the final de- 
cision is unanimous, and there are two opinions, 
one by a Republican and the other by a Democrat, 
and every conclusion of each writer is unanimously 
adopted, so the community can have no doubt 
about the law. It is fortunate that there is a court 
so elevated above popular excitements, so indiffer- 
ent to public clamor, and so conversant with the 








calm reason of the law, as to be both able and will- 
ing to do impartial justice to the richest and worst 
offender as well as to the poorest and most venial, 
We reverse the usual form of the statement, for 
really it is frequently as hard for a rich man to get 
justice in our courts as it is for him to enter the 
kingdom of heaven. Now we are prepared for the 
argument, which has already appeared in some 
newspapers, that the laws must be at fault, and 
that they should be ‘‘simplified.” There is no 
fault in the laws; at least none in the law of this 
case. What would people have? What would 
these editors have? Lynching is ‘‘ simple,”’ but do 
they want that? Would they have men convicted 
on their own compulsory evidence; on proof of dis- 
tant, distinct and independent crimes; on hearsay, 
on inferences, on opinions, on suspicions? This 
was absolutely all there was in the Sharp case. 
(We commend the remarks in the last paragraph on 
the trial of Satan.) The fault in this case is in the 
facts of the situation. A rich, adroit and experi- 
enced offender has been able to cover up his tracks 
effectually. Some others were not so able, and 
have consequently been convicted. Even against 
those who have been convicted there was sin- 
gularly little evidence, and it may well be that 
the future student of our legal history will pro- 
nounce those convictions due to the public demand 
for victims and unfounded in justice. The final 
adjudication may have one other result; it may sat- 
isfy even the citizens of the city of New York, that 
trial judges are not infallible, however learned, 
experienced and discreet, and that all local magis- 
trates are apt to have their reason overwhelmed and 
their judgment warped by the excited atmosphere 
of the scene of a great crime. 


A charming little book is ‘‘ Law Lyrics,” by an 
unnamed Scotch lawyer. We owe and pay rever- 
ence to a lawyer who can write good poetry — rara 
avis! Our author is opposed to capital punishment 
--see ‘On Hangings.” He also has sensible re- 
publican ideas on ‘‘ Primogeniture ” and ‘ Entail.” 
Humane also, as witness ‘‘The Game Laws.” Ex- 
perienced in business likewise — witness his accu- 
rate description of ‘‘ kiting” in ‘* Accommodation 
Bills.” A vigorous protester against unequal and 
oppressive laws — witness ‘‘The Landlord’s Hypo- 
thec” and “The Sheriff's Inquisition.” Not desti- 
tute of pathos, and tenderness, and feeling for 
nature. Much good fun in him, moreover, as in 
‘*When First My Wig was New ’— which con- 
cludes : 

* But now my wig is brown, 
My gown is all in tatters, 
And when my thread has flown, 
I never heed who chatters; 
But thrash out word on word, 
Like sportsman in the heather; 
For if you lose one bird, 
Good whacks will start another.” 
He has a laudable respect for literature, besides; 
witness ‘‘In Praise of Ink.” We hope he 1s (or 
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was) not a ‘‘ Briefless Advocate,” although the 
concluding stanza looks that way: 
“Oh! we were fresh and rosy boys, 
When first we inked a quill; 
We're turning pale and prosy boys 
Upon the legal mill. 
A little book-reviewing now, 
With here and there a pun, 
Is all the good we’re doing now, 
As better men have done!” 
We warm toward him for his confession that he is 
not above a pun. Nobody ever is, except those 
stupid persons who have been denied the sense to 
understand one. 


NOTES OF CASES. 

N King v. Merritt, Michigan Supreme Court, Oc- 
tober 13, L887, it was held that in an acknowl- 
edgment to a deed by a wife before a notary whose 
certificate read, ‘“‘And the said Amanda being 
examined by me separate from her husband, ac- 
knowledged that she executed the same for the 
purpose in it specified with fear or compulsion of 
any person,” is good, as the word ‘‘ with” is clearly 
amere clerical error, and should read ‘* without ;” 
all of the circumstances indicating that the parties 
so intended it. The court said: ‘* Any other con- 
struction would be not only unreasonable, but 
stupid. With this modification of the certificate, 
I hardly think the learned counsel for plaintiff 
would still regard it as insufficient. It surely would 
not be. Whenever substance is found in a certifi- 
cate of acknowledgment, obvious clerical errors 
and all technical omissions and defects will be dis- 
regarded, and in order to uphold it, the certificate 
will be read in connection witb the instrument, and 
in the light of the surrounding circumstances. 
Morse v. Hewett, 28 Mich. 481; Brown v. Me Cormick, 
id. 215; Nelson v. Graff, 44 id. 488; Ford v. Ford, 
33 N. W. Rep. 188; Zuylor v. Youngs, 48 Mich. 268; 
Sparrow v. Hovey, 41 id. 708; Brunswick v. Brack- 
ett, 33 N. W. Rep. 214; Wells v. Atkinson, 24 Minn. 
165; Chandler v. Spear, 22 Vt. 407; Carpenter v. 
Dexter, 8 Wall. 528; Gorman v. Stanton, 5 Mo. App. 
585; Johnson v. Badger, 13 Nev. 351; Scharfenburgh 
v. Bishop, 35 Iowa, 61; Muller v. Boone, 63 Tex. 91; 
Donahue v. Mills, 41 Ark. 421; Gordon v. Leech, 81 
Ky. 229. The circumstances surrounding the execu- 
tion of this deed, and the making of this certificate, 
are most unfavorable to the views taken by counsel 
for plaintiff. The husband of Mrs. Van Arman was 
one of the leading lawyers in the State, and the 
notary who took the acknowledgment was also a 
lawyer in good repute, and nothing appears show- 
ing or tending to show that a good and valid deed, 
properly acknowledged by Mrs. Van Arman, sufh- 
cient to convey her interest, was not intended, and 
nothing is shown as occurring since it was made, 
before the commencement of this suit. indicating 
that it was not regarded as a perfect and valid 
instrument, and conveying Mrs. Van Arman’s inter- 
est in the property described in the deed. I think 
the court right in receiving 1t in evidence. 


” 





In Southern Michigan Nat. Bank v. Byles, Michi- 
gan Supreme Court, October 20, 1887, it was held 
that where both the maker and indorser of a prom- 
issory note become insolvent and assign for creditors, 
a dividend declared against the estate of the maker 
is to be computed upon the whole amount of the 
note, although since the assignment the holder 
has received a dividend from the estate of the in- 
dorser, and has released that estate from further 
liability. The court said: ‘‘ Under such circum- 
stances the holders had the right to sue any of the 
makers and indorsers, or all of them, and collect 
the whole claim of any one of them if it could. It 
had the right to compromise and take what it could 
get of the insolvent or any other indorsers of the 
paper, and then share with the other creditors of 
the makers of the note until the whole claim was 
paid. They could however have but one satisfac- 
tion. The amount of indebtedness upon which the 
petitioner could share with the other creditors of 
the makers, until the debt was paid, was determined 
by the amount owing at the time the makers made 
their assignment, The general rule that when one 
of two creditors of a common debtor has two funds 
out of which he may receive his pay, he is first to 
resort to the fund upon which the other creditor 
has no lien, and exhaust that before encroaching 
upon the other, does not apply to cases like the 
present. The other creditors have no right, lega 
or equitable, to the money received by the bank 
from the indorsers. 1 Story Eq. Jur., § 643; Dick- 
son Vv. Chorn, 6 Iowa, 19; Armitage v. Davenport, 31 
N. W. Rep. 408; Logan v. Anderson, 18 B. Mon. 114; 
Patten’s Appeal, 45 Penn. St. 151; Hx parte Nason, 
70 Me. 363; Blake v. Ames, 8 Allen, 319; Bank v. 
Patterson, 78 Ky. 291; Bank v. Porter, 122 Mass, 
308; Miller's Estate, 82 Penn. St. 113; Sohier v. Lor- 
ing, 6 Cush. 548. The assignment made by the 
makers to the defendants could in no way modify 
or change the contract or liability of the indorsers, 
Their rights remain the same after as before the 
assignment. Neither does it affect the rights of 
the indorsers in the relation they sustain to the 
holder; and there is.no contract relation, either 
legal or equitable, existing between these indorsers 
and the creditors of Kellogg, Sawyer & Co., except- 
ing with those who hold the note in question. Such 
being the fact, the release of the indorsers, or of 
any one of them, could have no effect upon the bank’s 
right to a pro rata share with the other creditors in 
the bankrupt estate of Kellogg, Sawyer & Co., the 
makers of the note. The release was of no concern 
to the other creditors, nor to the defendants, Rand. 
Com. Paper, § 949; Morris v. Dobschuetz, 89 Ill. 176.’ 





In Whaley v. Jarrett, Wisconsin Supreme Court, 
Nov. 1, 1887, defendants had a right of way over 
plaintiff's land by a deed granting them ‘‘ easement 


of travel and private road privilege.” Held, that 
plaintiff had a right to erect gates at each end of 
the way for the protection of his land; such gates 
being sufficiently wide and conveniently hung, and 
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not interfering with the reasonable enjoyment by 
defendants of their right of way. The court said: 
“The question is, can a party possessing the rights 
thus granted in the deed over a strip of agricultural 
land, forming a part of a farm, insist that this may 
be kept open at each end; or may the owner of 
the land which is subject to the easement law 
fully maintain gates at the end of the strip which 
do not unreasonably interfere with the right to 
travel over the way by those in whose favor the 
easement exists, and impose upon such persons 
using the way the duty of closing and fastening the 
gates after passing through them? This question 
seems to be very clearly settled by the authorities 
to which we were referred by the respondent’s 
counsel, Maawell v. McAttee, 9 B. Mon. 20; Bake- 
man v. Talbot, 31 N. Y. 366; Garland v. Furber, 47 
N. H. 301; Houpes v. Alderson, 22 Iowa, 160; Amond- 
son Vv. Severson, 37 id. 602; Baker v. Frick, 45 Md. 
337; Washb. Ease. (3d ed.) top pp. 230, 231, 264. 
The learned author last cited, on page 264, uses 
this language: ‘It seems to be now settled, that if 
the land-owner is not restrained by the terms of the 
grant of a right of way across his lands for agricul- 
tural purposes, he may maintain fences across such 
way, if provided with suitable bars or gates for the 
convenience of the owner of the way. He is not 
obliged to leave it as an open way, nor to provide 
swing gates, if a reasonably convenient mode of 
passage is furnished.’ Indeed, there is no room for 
doubt, upon the authorities, that a grant of way 
across one’s land does not imply that it is to be open 
and free from gates, unless the nature of the use to 
which it is to be applied indicates thereby that 
it should be open and unobstructed. It is a prin- 
ciple of law that nothing passes as an incident to 
the grant of an easement but what is requisite to 
the fair enjoyment of the privilege. 8 Kent. Com. 
(13th ed.) 427. In this case the easement is a mere 
right of travel and private road privilege without 
defining the manner of its enjoyment, whether with 
or without gates. There must be a reasonable use 
of such privilege. If the defendants are entitled 
to an open, unobstructed passage to the public high- 
way, tho lands of the plaiutiff must be either thrown 
open and exposed to cattle running at large on the 
highway, or he must be to the expense of building 
and maintaining a fence on each side of the strip, to 
protect his crops. To hoid that the grant imposes 
upon him any such loss or burden would be giving 
it an unreasonable construction. The owner of the 
land, for the purpose of cultivating it, may use 
gates of sufficient width to accommodate passage 
with teams over the way, so fastened and hung 
that they can be conveniently opened and closed by 
those passing through them. This will secure to 
the defendants a fair and reasonable enjoyment of 
the way, and of all rights of passage granted. The 
learned counsel for the defendants says that the 
words descriptive of the grant, especially the lan- 
guage ‘to the public highway running from Benton 
to Elk Grove,’ necessarily implies an open way, and 
precludes the plaintiff from the right of closing the 





open terminus. But the right granted was to pass 
into the highway, which surely does not imply the 
right to pass overevery inch of the twenty-four 
feet in width. As we have said, the defendants 
are entitled to a reasonable use and enjoyment of 
the way, and this is quite consistent with the right 
of the plaintiff to maintain proper gates at the ends 
of the lane for the protection of his land. A rea- 
sonable construction should be placed upon the 
grant, and not a forced and unnatural one.” 


——____—_—. 


ELECTIONS— REGISTRATION LAW — 
CONSTITUTIONALITY. 
SUPREME COURT OF NEBRASKA, OCT, 26, 1887. 
STATE, EX REL. STEARNS, V. CONNER. 

Under the Constitution of the State of Nebraska, which pre- 
scribes the qualifications of voters and provides that all 
elections shall be free, and there shall be no hindrance 
or impediment to the right of a qualified voter to exercise 
the elective franchise, a registration law, which absolutely 
deprives an elector of the right to vote unless registered 
on one of four days, the last one being ten days prior to 
the election, is void. 


(yr? WARRANTO. 


C. O. Whedon and Harwood, Ames & Kelly, for 
relator. 


Billingsley & Woodward, for respondent. 


Reese, J. The question presented in this case is 
the constitutionality of chapter 39 of the Session Laws 
of 1887 (Comp. St. 1887, p. 403). The principal conten- 
tion is that the act violates the provisions of section 22 
of the bill of rights, (article 1 of the Constitution of 
this State). This section is as follows: ‘ All elections 
shall be free; and there shall be no hinderance or im- 
pediment to the right of aqualified voter to exercise 
the elective franchise.’’ The act in question consists 
of eighty-two sections, and cannot be set out without 
extending this opinion to an unreasonable length, 
however desirable it might be to do so. We therefore 
must be content to refer to what may seem to be the 
more objectionable sections, as briefly as may be, yet 
giving them such consideration as the importance of 
the question requires. 

The title of the act in question is, “An act to amend 
the election laws for metropolitan cities and cities of 
the first class in the State of Nebraska.’’ 

So far as the subject of registration is concerned, it 
must be sufficient to say that it ismadethe duty of 
the city council of cities of the class named in the act 
to appoint four judges of election and two poll clerks 
forjeach election district, In the month of September of 
each year, the officers so appointed to hold their office 
for the term of one year, unless sooner removed by the 
mayor. The judges of election shall constitute the 
board of registration, each one of whom shall be provi- 
ded with aregister. They shall meet togetherand organ- 
ize as such board, and register such electors of the 
election district as may personally appear for that 
purpose on the following days and ‘then only,” to- 
wit: ‘On Tuesday four weeks, the Wednesday of 
the third week, and Friday and Saturday of the second 
week preceding the day of the November election in 
each year. No person shall be registered except those 
who personally present themselves forthat purpose, 
and to all such an oath must be administered to truly 
answer such questions as may be put to them touch- 

ng their place of residence, name, place of birth, 
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qualifications as an elector, and right to register and 
vote. The examination resulting in favor of the ap- 
plicant, his name is entered upon each of the four regis- 
ters, the proper memoranda being made in the several 
columns thereof. On each day of general registration, 
aud before adjourning, the board is required to ‘‘ enter 
in each of two books prepared for that purpose one of 
which shall be known as the public copy of the regis- 
ters, and theother of which shall be known as the 
election bureau copy of the registers, all such names 
and residences and all such dates, information, and 
statements as during the day have been entered by 
the judges of election in the registers provided for 
all” by the act. ‘‘ The whole six books shall on each 
of said days, after a completion of such copies of the 
registers, be carefully compared throughout, so that 
each of the registers and copies thereof shall in every 
respect agree with each other, and contain the name 
and residence of each person who shall have applied 
for registration, and the fact respecting him as the 
same shall have been stated to him and entered in their 
registers.’’ The time in which the board may be in 
session each day is from 8o0’clock in the morning 
until 9 o’clock in the evening. ‘‘For all powers, 
authority, and duties”’ prescribed, and all actions of 
the board, or of said judges, ‘“‘save where such autbor- 
ity is specifically allowed to each of said judges, the 
concurrence or assent ofa majority of all the judges 
of election in any election district must in all cases be 
obtained.”’ 

Section 24 of the act contains the following provis- 
ion: ‘* The judges of election in each election district 
of the city shall, on the day of any election therein, 
have with them at the polling place in said district, 
the registers provided for in this chapter. They shall 
each make use of one of said registers for guidance on 
said day, and no vote shall be received from any per- 
eon whose name shall not be found by at least three 
(3) of them, to be upon at least three (3) of said regis- 
ters as a qualified voter. The chairman of the judges 
in such election district shall, if present, and if absent, 
then one of the other judges shall, upon any person 
offering to vote, announce ina loud, clear, and dis- 
tinct manner the name of such person, and no ballot 
shall be received by either of the judges and deposited 
in any of the ballot-boxes, until at least three of said 
judges shall, as hereinbefore provided, have examined 
and found the name of such person, and have declared 
the same, and that such person is entitled as a quali- 
fied voter, when if the vote of such person is received, 
at least three of the judges shall write in the appropri- 
ate column bearing the heading ‘ Voted,’ and opposite 
the name of such person the word ‘ Yes.’”’ 

By the foregoing it will be seen that the right of any 
elector to vote must depend upon his registration 
within the four days set apart for that purpose, and 
upon the further fact that upon election day his name 
must be found by at least three of the judges upon 
three of the registers. If not registered on one of those 
days, no matter what may have happened, he cannot 
vote. If he has registered, and by mistake his name 
has been left off two of the registers, he is equally dis- 
franchised. He cannot register, nor can the registry 
be corrected on election day. 

We enter upon the examination of the question in- 
volved in this case with a full appreciation of its 
gravity, and of the reluctance of courts to set aside 
the acts of the Legislature as unconstitutional, and 
are mindfulof the well-established rule thata law 
will be upheld if it can without doing violence to the 
fundamental law; yet it isa judicial duty, and one 
from which we cannot escape, to carefully consider 
the question, and if the act is in violation of the Con- 
stitution, to so declare it. 

Section 1 of article 7 of the Constitution, entitled 





“ Rights of Suffrage,’’ provides that every male per- 
son of the age of twenty-one years of the classes 
enumerated ‘‘ shall bean elector,’’ and of course be 
entitled to vote. Would the act in question hinder or 
impede the exercise of that right? This question is 
not a new one in this country, and the decisions of 
courts of last resort in the different States have been 
substantially unanimous in holding such laws abso- 
lutely void. It has been quite as uniformly beld that 
proper and reasonable registration laws are valid, not 
as imposing an additional necessary qualification, 
created by statute, but as a method of proving the ex- 
istence of the qualifications required by the Constitu- 
tion. This solong as kept within the bounds of reason, 
is deemed to be u proper and just protection against 
fraud, and a preservation of the purity of election, 
upon which must depend the safety and prosperity of 
republican forms of government. 

In Dells v. Kennedy, 49 Wis. 555; S.C., 35 Am. Rep. 
786, it was held by a majority of the court, that where 
an elector possessed the qualifications prescribed by 
the Constitution as an elector, he was vested with the 
constitutional right to vote, and that it was not within 
the power of the Legislature to change, impair, add 
to, or abridge it in any respect, and that an act which 
provided that no vote should be received at any gen- 
eral election unless the name of the person offering to 
vote be on the register previously completed bya 
board of registry, was void. The same, in substance, 
was declared to be the lawin Stale v. Baker, 38 Wis. 73. 

In Daggett v. Hudson, 43 Ohio St. 548; 8. C., 54 Am. 
Rep. 832, the same question was before the Supreme 
Court of Ohio, and the same conclusion was reached, 
after a careful examination and collation of the decis- 
ions of the Supreme Courts of the various States, in an 
exhaustiveopinion written by Judge Atherton. Among 
the cases examined as sustaining the decision of that 
court were: Page v. Allen, 58 Penn. St. 338; Dells v. 
Kennedy, supra; State v. Baker, 38 Wis. 71; Edmonds 
v. Banbury, 28 lowa, 267; Monroe v.Collins, 17 Ohio St. 
666; and to which we may add Whitey. Cownlty of 
Multnomah, 13 Oreg. 319; 8. C., 57 Am. Rep. 20. Some 
of the cases cited go to the extent of holding that any 
law requiring the registration of voters is void, as hin- 
dering and impeding the exercise of the elective fran- 
chise; but we are quite well convinced that such hold- 
ing is clearly at variance with reason and the weight 
of authority. The true rule undoudtedly is that the 
Legislature may require registration under reasonable 
restrictions, as proof of the possession of the qualifica- 
tions prescribed by the Constitution, but that the 
voter shall have the right to prove himself to be an 
elector, register, and vote at any time priorto the 
closing of the polls on election day. It would doubt- 
less be competent to require more proof on that day 
than if the voter had previously registered, but it 
should be left within his power to furnish such proof, 
if it existed, and exercise his right. As said in some 
of the decisions referred to, the fact that the name is 
not on the register is a challenge by statute of the 
person offering the vote, and that challenge should be 
oyercome by proof. But this is not the case before us. 
By the act under consideration but four days in the 
year are given to register, and then only when three 
of the judges of election are present. It matters not 
how imperative the demands of the voter elsewhere 
during those four days may be, or whether his absence 
is enforced by sickness of himself or family, or un- 
avoidable detention from the voting district in which 
he may reside, he is disfranchised. Furthermore, he 
may appear before the judges for the purpose of regis- 
tration, and although he may have been a resident and 
voter in the election district for a quarter of acentury, 
take the required oath, answer the questions pro- 
pounded, in short, comply with the requirements of 
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the law in every particular, yet if on election day his 
name isnot found on three of the four registers, his 
vote cannot be received. The suggestion that sucha 
law would not be a“ hinderance or impediment to the 
right of a qualified voter to exercise the elective fran- 
chise,’’ as is forbidden in the section of the Constitu- 
tion above quoted, is so manifestly unreasonable that 
the necessity for further argument ceases. 

There are other considerations presented affecting 
the constitutionalty of the act in question, which we 
deem it necessary to notice briefly. 

The first section is clearly amendatory of section 8 
of chapter 41 of the Compiled Statutes of 1881. By that 
section certain days are declared to be public holidays 
to be observed in the matter of the presenting and 
protesting of commercial paper. The section under con. 
sideration amends that section by adding to the days 
named the days upen which general or local elections 
shall be held in the cities named. Yet no reference is 
made to the section amended, as required by section 
11 of article 3 of the Constitution. Applying the rule 
stated in Smails v. White, 4 Neb. 353, there would seem 
to be an infraction of the Constitution in this particu- 
lar. 

Section 247 of the Criminal Code defines the terms 
“*felony’’ and ‘“‘misdemeanor”’ to be that a felony is 
such an offense as may be punished by death or im- 
prisonment in the penitentiary, and “any other 
offense is a misdemeanor;’’ while sections 68,70 and 
71 of the act under consideration seemto ignore this 
section, and declares persons convicted of the offenses 
mentioned guilty of misdemeanor, but fix the punish- 
ment of confinement in the penitentiary. 

The act is quite crude, and it would be quite im- 
practicable, if not impossible, to comply with many of 
its provisions. 

By section 3 of the act to incorporate metropolitan 
cities, it is provided that such cities may include an 
area not to exceed twenty-five square miles, including 
any township or village organization within such 
limits, which organization shall thereupon terminate. 
This must necessarily include territory remote from 
the business center of the city where large buildings, 
telegraph stations, etc., could not be found, but the 
act requires that no place shali be designated by the 
mayor as a place for holding elections, which will not 
provide an unoccupied space allowed in front of the 
ballot-boxes which shall be equivalent to ‘ forty feet 
aquare,”’ six.veen hundred square feet. A patrol-man 
shall carry the result of the election, as found by the 
canvass, “to the police head-quarters where the poll- 
ing place is located; and the captain or sergeant or 
other officer in charge shall immediately transmit by 
telegraph or otherwise the result of such statement to 
the city council.” 

By section 57 a number of acts and omissions are 
declared to be illegal; and itis declared, thatif any 
person shall aid, counsel, or advise the commission of 
any act forbidden by law, or by the act (many of 
which are simple misdemeanors of the lower class), or 
shall omit to do an act required by law to be done, 
the party guilty of the act or default shall be adjudged 
guilty of a felony, and committed to the penitentiary 
for a term not less than one, normore than five years. 
All the expenses of an election in any county are de- 
clared to bea city charge by the eighty-first section of 
the act. 

These provisions (and many others which might be 
cited) are noticed for tho purpose of calling attention 
to the fact that in its passage the act has not received 
the care which should be given to the enactment of 
laws. From a comparison with the election law of the 
State of New York applicable to the city of New York 
it is plain that the act in question has been created by 
asomewhat random selection of sections from that 








law, without any reference to their adaptability tothe 
laws and Constitution of this State, or our system of 
government, and hence is almost, if not entirely, in- 
capable of enforcement. 

The act being unconstitutional, the prayer of the 
petition is granted. Judgment accordingly. 

The other judges concur. 

[See Kineen v. Wells, 144 Masc. 497; S. C., 59 Am, 
Rep. 105.—Ep.] 
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SALE—STOPPAGE IN TRANSIT—DELIVERY 
ON BOARD SHIP. 
19 QUEEN’S BENCH DIVISION, 553, Aug. 10, 1887. 


BETHELL v. CLARK. 


T., in London, bought goods of C., in Wolverhampton, and 
directed C. to consign them to the Darling Downs, to 
Melbourne, loading in the East India Docks. The goods 
were forwarded by railway to Poplar for shipment, and 
were shipped on the Darling Downs for Melbourne at 
noon on July 3. About 10 o’clock on the same morning 
C., at Wolverkampton, having heard of T.’s insolvency, 
sent a written authority to the railway company to stop 
‘delivery of the goods, and the railway company at once 
telegraphed to their agent at Poplar to that effect, but the 
message did not arrive in time to prevent the shipment of 
the goods on board the Darling Downs. The mate’s 
receipt for the goods was given to the railway company 
and by them forwarded to T., but no bills of lading in 
exchange for the receipts were ever applied for by any of 
the parties. The Darling Downs sailed for Melbourne 
with the goods on board. On July 11, T. presenteda 
bankruptcy petition, anda scheme of arrangement was 
ultimately approved of by the creditors. The trustee 
under the scheme having claimed the goods, held, that 
there was no constructive delivery of the goods to the 
buyers; and that therefore the transit was not at an end 
and the notice to stop was good. 


ioe opinion states the case. 


Charles, Q.C., and G. E. Lyon, fur trustee. 
Underhill, Q.C., and C. M. Plumptre, for vendor. 


MatuHew, J. This isa special case stated to ascer- 
tain whether Mr. Young, as trustee of the estate of 
Tickle & Co., or Messrs. Clark are entitled to the pos- 
session of ten hogsheads of hollow ware which had 
been forwarded on board the Darling Downs from 
London to Melbourne. On June 1, 1885, Clark & Co. 
received an order at Wolverhampton from Tickle & 
Co. for the goods in question, and on June 25, in pur- 
suance of the order, an invoice for the goods, amount- 
ing to 991. 6s. 8d., was forwarded by Messrs. Clark to 
Messrs. Tickle. In the order nothing was stated as to 
the destination of the goods; but on June 28, Clark & 
Co. received from Tickle & Ca. directions to consign 
the goods to the Darling Downs, then loading in the 
Fast India Docks for Melbourne. On June 29, the 
goods were accordingly delivered by Clark & Co. to 
the London and North Western Railway Company at 
Wolverhampton, to be put on board the Darling 
Downs. On June 30, the London and North Western 
Railway Company notified to Tickle & Co. that the 
goods had been forwarded to Poplar Station for ship- 
ment, and on the morning of July 3, the goods were 
shipped by lightermen employed by the railway com- 
pany, and put on board the Darling Downs. The 
mate's receipt was sent to Tickle & Co. While the 
goods were in course of transit to the Darling Downs, 
Clark & Co. were informed that the buyers had stopped 
payment, and they immediately tried to stop the de- 
livery of the goods; but before the notice to stop was 
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received the goods had been shipped. The vessel 
shortly afterward sailed from the docks for Melbourne 
with the goods on board. No bills of lading were ap- 
plied for in exchange for the mate’s receipt, and it 
was arranged that the goods should remain in posses- 
sion of the owners of the ship pending the settlement 
of the question whether or not the right to stop in 
transitu was gone. 

It was contended for the trustee of the buyers’ estate 
that the rule of law applicable to the case was this: 
that where goods have arrived at a place indicated by 
the buyer to the seller, and are to remain there in the 
hands of an agent of the buyer, there is an end of the 
transitus, althuugh the place be not that of their ulti- 
mate destination. In the particular case it was said 
that the master or mate of the vessel was the agent of 
the buyers, who as between them and the sellers was 
to receive the goods for the buyers, and therefore that 
this transit ended with the shipment. 

But the principle to be gathered from the many de- 
cisions on the subject seems to me to be, that in de- 
termining whether there has been a constructive de- 
livery of the goods to an agent of the buyer it must 
be ascertained in what capacity the agent has received 
the goods, whether to carry or to hold for the buyer. 
In other words the inquiry must be, what is the exact 
nature of the contract between the buyer and the 
agent under which the latter has received the goods. 
In Dixon v. Buldwen, 5 East, 175, the evidence was 
directed to show that Metcalf received the goods as 
agent for the buyers, in order that he might hold them 
until he received further orders as to their destination, 
and that without such orders the goods in his hands 
would remain stationary. The court held upon this 
evidence that when the goods reached Metcalf the 
transit was at an end. 

In Kendal v. Marshall, 11 Q. B. Div. 356, the facts 
as presented to the Court of Appeal would seem to be 
different from those dealt with by the court below. 
At the trial it appeared that Marshall & Co. had en- 
tered into a contract with the buyers to forward the 
goods at through rate from Bolton to Rouen. It was 
not suggested that there was any contract between the 
buyers and Marshall & Co. other than the contract to 
forward. There was no evidence that the railway 
company were the agents of the buyers. They were 
treated as having acted for Marshall & Co. Inthe 
Court of Appeal, it would appear from the judgment 
of all the lords justices, that it was assumed or admit- 
ted that the railway company were the agents of the 
buyers to carry the goods to Garston and there deliver 
them to Marshall & Co. to be held by them for the 
buyers until further orders were given. With this 
material alteration of the evidence submitted to the 
Court of Appeal the case was readily brought into line 
with Dixon v. Baldwen, 5 East, 175, and it was held 
that there had been a constructive delivery to the 
buyers. The judgments delivered in the Court of Ap- 
peal in this and in the later case of Ex parte Miles, 15 
Q. B. Div. 39, seem to me to involve the application of 
the principle that in determining whether the goods 
are still in fransitu a sufficient inquiry into the facts 
must be made to ascertain what has been the contract 
between the buyers and the agent who has received 
the goods. 

The cases referred to are instances of constructive 
delivery to the buyer and of consequent termination of 
the transit. But the numerous cases from Smith v. 
Goss, 1 Camp. 282, to Ex parte Watson, 5 Ch. D. 35, in 
which the receipt of the goods by the agent has been 
held not to be a constructive delivery to the buyer in- 
dicate, it seems to me, with equal clearness the exis- 
tence and application of the rule. These authorities 
show, that although the fact that a person has been 
named by the buyer to the seller to receive the goods 





is some evidence, it is by no means conclusive evidence 
that the receipt by that person is the end of the transit. 

The case of Ex parte Rosevear China Clay Co., 11 
Ch. D. 560, presents a close analogy to this case. The 
buyer had purchased china clay which was to be de- 
livered by the seller free on board at a specified port. 
Afterward the buyer named the vessel to the vendor 
and the clay was shipped. Before the ship sailed the 
buyers stopped payment, and notice to stop in transitu 
was given to the master. No bill of lading had been 
signed. It was decided by the Court of Appeal that 
the transit was not atan end. 

In the present case it seems clear that the London 
North Western Railway Company, the lightermen, 
and the shipowners were all agents of the buyers, not 
to hold but to forward the goods. The reason urged 
by the learned counsel for the trustee, that the deliv- 
ery on board the ship to the mate was a constructive 
delivery to the buyers, would apply as forcibly to the 
delivery to the London and North Western Railway 
Company. But if this werea delivery to the buyer 
the transit would have ended in law at the point where 
it commenced in fact. The contract with the ship- 
owner was to forward the goods to Melbourne, and 
there deliver upon the terms of a bill of lading in the 
usual form, and until the bill of lading had been trans- 
ferred to a bona fide holder for value it seems to me 
that the sellers in this case would retain the right to 
stop in transitu. 

It was further urged for the trustee that the transit 
was over when the goods were shipped, because the 
goods might, on the demand of the buyers, have been 
taken out of the possession of the master of the ship; 
but this possibility, so remote in a business point of 


view, is no proof that the transit was terminated, see 


London and North Western Ry. Co. v. Bartlett, 7 H. & 
N. 400. The further point was made that the notice 
to stop was insufficient, because it had been served on 
the owners and not on the master of the ship. But 
the notice had been given to the owners under such 
circumstances as enabled them to communicate with 
the master, and prevent a delivery contrary to the 
terms of the notice to stop: Whitehead v. Anderson, 
9M. & W. 518. 

lam of opinion for these reasons that the sellers 
were entitled to stop the goods, and our judgment is 
for them with costs. 

Cave, J. In all cases of stoppage in transitu it ig 
necessary first of all to ascertain what is the transitus 
or passage of the goods from the possession of the 
vendor to that of the purchaser. The moment the 
goods are delivered by the vendor tou a carrier to be 
carried to the purchaser the transitus begins. When 
the goods have arrived at their destination and have 
been delivered to the purchaser or his agent, or when 
the carrier holds them as warehouseman for the pur- 
chaser, and no longer as carrier only, the transitus is aq 
anend. ‘The destination may be fixed by the contract 
of sale, or by directions given by the purchaser to the 
vendor. But however fixed, the goods have arrived 
at their destination, and the transilus is at an end, 
when they have got into the hands of some one who 
holds them for the purchaser and for some other pur- 
pose than that of merely carrying them to the destina- 
tion fixed by the contract or by the directions given 
by the purchaser to the vendor. The difficulty in 
each case lies in applying these principles. 

In the case now before us the purchasers directed 
the vendors, who carried on business at Wolverhamp- 
ton, to send the goods to the Darling Downs, then 
loading in the East India Docks for Melbourne, and 
the vendors accordingly delivered the goods to the 
London and North Western Railway Company at 
Wolverhampton to be taken to and put on board the 
Darling Downs. The railway company carried the 
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goods to their Poplar Station, and then by meaus of 
lightermen put them on board the Darling Downs. 
The lightermen took from the mate and gave to the 
railway company receipts for the goods, which the 
railway company sent to the purchasers. Nothing 
more was done, and the Darling Downs, having the 
goods on board, sailed in due course for Melbourne. 
The vendors during the voyage gave the shipowners 
notice to stop delivery of the goods; and it was ar- 
ranged that on their arrival at Melbourne they should 
remain in the custody of the shipowners pending the 
decision of the question whether the right to stop in 
vransitu was gone when the goods were put on board 
the Darling Downs. Now if the purchasers, on get- 
ting the mate’s receipts, had sent aclerk with them 
to the Darling Downs to exchange them for a bill of 
lading of the goods, I should have been of opinion that 
the goods had come into the possession of the pur- 
chasers, and that the transitus was at an end; because 
I should from these facts have drawn the inferecne 
that it was the intention of the vendors and pur- 
chasers, that as between them, the Varling Downs in 
the East India Dock should be the destination of the 
goods. For I think it is quite immaterial whether the 
purchasers do or do not intend, after the goods have 
got into their possession, to send them tvoa further 
destination, and that it is equally immaterial whetber 
they do or do not communicate such intention to the 
vendors. On the other hand, if the London and North 
Western Railway Company had exchanged the mate's 
receipt for a billof lading making the goods deliver- 
able to the order of the vendors, and had sent that bill 
of lading to the vendors, and if the purchasers had 
acquiesced in that course of conduct, I should have. 
drawn the interference, that as between the vendors 
and the purchasers, Melbourne was the destination of 
the goods. In this case neither of these courses was 
exactly followed. The railway company sent the 
mate’s receipts to the purchasers, who did nothing 
with them. No billof lading was obtained by any 
one; and the goods went to Melbourne, because, by 
the direction of the purchasers, the vendors had put 
them on board a vessel bound for that place. Under 
these circumstances I am unable to distinguish this 
case from that of Ex parte Rosevear China Clay Co., 
11 Ch. D. 560, which is binding upon us, although Iam 
also unable to reconcile that case with some of the 
dicta in Ex parte Miles, 15 Q. B. Div. 39. Lagree there- 
fore that judgment must be entered for the defend- 
ants. 
Judgment for defendants. 


———— ee 


INNKEEPER — LIABILITY FOR GOODS 
STOLEN—FAILURE TO BOLT DOOR. 


MASSACHUSETTS SUPREME JUDICIAL COURT, 
OCTOBER 21, 1887. 


SPRING V. HAGER. 

The plaintiff was a guest at the defendant's inn, and was 
shown by one of defendants to a room which he was to 
occupy for the night. Upon being left in the room with a 
small hand lamp, he locked the door, the lock being a 
common mortised lock, connected with the door-knob. 
When he awoke ‘n the morning he found that the lock 
had been picked ‘n the night, and his watch, chain, and a 
sum of money stolen. There was a bolt upon the door, 
six inches from the top of the door, and about six and 
one-half feet from the floor, which plaintiff did not see 
until after the robbery, and which was not called to his 
attention by the defendant the night before. There was 
no regulation or notice posted in the room requiring 
guests to lock and bolt the door. //eld, that the failure 
of the plaintiff to bolt the door after having tocked it, if 
said bolt was not known to him, nor nis attention in any 








way called to the same, was not negligence on his part, 
and would not preclude him from recovering the value of 
the property stolen. 
RANKLIN county. Tort to recover the value of a 
watch and chain and asum of money from the 
defendants, who were keepers of an inv known as the 
“ Elm House,”’ of Greenfield. The head-note shows 
the facts. 


Conant & Conant, for plaintiff. 
John A. Aiken, for defendant. 


Frevp, J. Theonly negligence of the plaintiff which 
the defendant contended that the evidence proved 
was the neglect of the plaintiff to bolt the door. The 
plaintiff locked the door by a lock connected with the 
door-knob. The bolt was on the inside of the door, 
six inches from the top, and the door was “about five 
feet and six inches high.’’ The plaintiff testified that 
**he did not know it was there until after the robbery.” 
It does not appear that there were any regulations of 
the inn which were posted in the room or anywhere else 
or which were in any manner brought to the notice of 
the plaintiff, and it is conceded that the attention of 
the plaintiff ‘* was not called by the defendant or any 
one els to said bolt.’” The defendant claimed how- 
ever upon all theevidence, that “‘the plaintiff must 
have seen the bolt.” 

The first request of the plaintiff for a ruling is, in 
effect, that the failure of the plaintiff to bolt the door, 
after having locked it, is not such negligence as will 
defeat the action, even if the plaintiff saw the bolt; 
and the second request is, in effect, that the failure to 
bolt the door, after having locked it, will not defeat 
the action, “if said bolt was not known to the plain- 
tiff, nor his attention in any way ca.led to the same.” 
This second request raises the question whether it was 
the duty of the plaintiff to examine the door to see if 
there were other fastenings on it besides the lock. It 
may be conceded that the bolt and lock together af- 
forded greater security than either of them alone, and 
that although the bolt was in an unusual place upon 
the door, it could easily have been seen if the plaintiff 
had searched for it. 

Pub. Stat., ch. 102, § 16, provides that ‘‘ an innholder 
against whom aclaim is made for loss sustained by a 
guest may in all cases show that such loss is attribu- 
table to the negligence of the guest himself, or to his 
non-compliance with the regulations of the inn, if 
such regulations are reasonable and proper, and 
are shown to have been duly brought to the 
notice of the guest of the innholder.”’ This 
provision was first enacted in Stat. 1853, ch. 405, 
§ 3, which was soon after the decision in Woollen Co. 
v. Proctor, 7 Cush. 417, and although this statute 
made some changes in the law, the clause that it is 
competent for an innkeeper to show that the loss is 
attributable to the negligence of the guest is only de- 
claratory of the common law. Mason v. Thompson, 9 
Pick. 280; Woollen Co. v. Proctor, supra; Oppenheim 
v. Hotel Co., L. R., 6 C. P. 515; Cushill v. Wright, 6 El. 
& BI. 891; Worgan v. Ravey, 6 Hurl. & N. 265; Elcox 
v. Hill, 98 U. S. 218. It has indeed been said, that ‘in 
the absence of notice of arule of the inn tolock and 
bolt the door, the failure to do so is not legal negli- 
gence at common law."’ Murchison v. Sergent, 69 Ga. 
206. It has been often decided that not locking or 
fastening the door of a bedroom is not, as matter of 
law, negligence; but that this fact, in connection with 
others, may be evidence of negligence for the jury; 
and the weight of modern authority is, we think, that 
the failure to lock or bolt the door of a lodging-room 
at an inn, when there is a lock or bolt upon it, is evi- 
dence of negligence for the jury. Oppenheim v. 
Hotel Co., supra, Spice v. Bacon, 36 L. T. Rep. (N. 8.) 
896; Herbert v. Markwell, 45 id. 649. 
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At common law ‘innkeepers, as well as common 
carriers, 2ve regarded as insurers of the property com- 
mitted to their care, and are bound to make restitu- 
tion forany injury or loss not caused by the act of 
God or the common enemy, or the neglect or fault of 
the owner of the property.’’ Mason v. Thompson, 
supra, 284. The statutes have not changed the gen- 
eral nature of the liability of an innholder, and sub- 
ject to the statutory provisions, he is liable to his 
guests in cases where no actual negligence on the part 
of himself or his servants isshown. It has been held 
that the burden of proof is upon the innholder to 
show that the loss was caused by the negligence of his 
guests. Norcross v. Norcross, 53 Me. 163. The lan- 
guage of Pub. Stat., ch. 102, § 16, implies that this bur- 
den is upon the innholder. 

The case at bar is not thereforean action for negli- 
gence, and it may be doubted whether the rulings in 
such actions upon evidence of contributory negligence 
are in all respects applicable. No case has been cited 
it which it has been held that the single fact that the 
plaintiff did not bolt his door, after having locked it 
on the inside, is sufficient evidence of negligence. In 
Spice v. Bacon and in Herbert v. Markwell, supra, the 
jury must have found that the door was left unfast- 
ened, either by bolt or lock. In Morgan vy. Rarey, 2 
Fost. & F. 283, it is said that the plaintiff locked the 
door, butdid not bolt it. In the same case, in the 
Court of Exchequer (6 Hurl. & N. 265, 266) it is said 
that ‘‘ witnesses were however called on the part of 
defendants to prove that the plaintiff had told them 
he had not locked the door.”’ It was admitted that 
ho did not use the bolt. There was a notice posted 
over the mautel-piece requesting ‘‘all visitors to use 
the night-bolt,’’ which the plaintiff admitted he saw, 
but said he did not read beyond the word “ notice.”’ 
Pollock, C. B., at nisi prius, left the question of negli- 
gence to the jury, but told “‘them atthe same time 
that the guest was not bound to lock his bed-room 
door,”’ etc. The verdict was for the plaintiff. 

It must often depend much upon the circumstances 
of the case, the customs of the age and country, and 
the usages of the place, whether the plaintiff has been 
guilty of such negligence that the loss can be said to 
be attributable to it; and we cannot say, as matter of 
law, that on the facts appearing in this case, if the 
plaintiff saw the bolt, and did not use it, this was not 
some evidence of negligence to be submitted to the 
jury. The delivery of a key to a guest may be held to 
be an intimation to him that he is to use it in locking 
hisdoor. The lock however is the only fastening 
which the guest can use when not in the room. A 
bolt, if seen, may itself suggest that it ought to be 
used. If however there are no regulations brought to 
the notice of a guest requesting him to bolt the door, 
andif it is not known to the guest that there is a bolt, 
and his attention is not in any way called to it, we 
think the fact, that after locking his door with the 
key, he does not search fora bolt and find it, is not 
evidence of negligence on his part, and that ‘the sec- 
ond ruling requested should have been given. See 
Murchison v. Sergent, 69 Ga. 206; Batterson v. Vogel, 
10 Mo. App. 235. 

Exceptions sustained. 

(See 25 ALB. Law Jour. 45.— Ep.] 





NEGOTIABLE INSTRUMENT — DURESS—EF- 
FECT OF—KNOWLEDGE OF THIRD 
PARTIES. 


MASSACHUSETTS SUPREME JUD. COURT, OCT.20, 1887. 


FAIRBANKS V. SNOW. 
Ina suit ona promissory note made by defendant and her 
husband to plaintiff's order, defendant alleged that her 





signature thereto was obtained by duress and threats on 
her husband’s part. Held, that a ruling that if she signed 
the note under duress, it was immaterial whether plain- 
tiff knew when he received it that it was so signed, was 
properly refused. 


| opinion states the case. 


W. S. B. Hopkins and Stillman Haynes, for plaintiff. 
Norcross, Hartwell & Baker, for defendant. 


Homes, J. This is an action upon a promissory 
made by the defendant and her husband to the order 
of the plaintiff. The defendant alleges that her sig- 
nature was obtained by duress and threats on the 
part of her husband. The judge below found for the 
plaintiff, it would rather seem, on the ground that 
whether there was duress or not, the defendant had 
ratified the note, which there seems to have been evi- 
dence tending to show that she did. See Morse v. 
Wheeler, 4 Allen, 570; Rau v. Von Zedlitz, 182 Mass. 
164. But asthis may not be quite clear, we proceed 
to consider the only exception taken by the defendant 
—the judge’s refusal to rule that if the defendant 
signed the note under duress, it was immaterial 
whether the plaintiff knew when he received the note 
that it was so sigued. The exception is to this refusal. 
No doubt if the defendant’s hand had been forcibly 
taken and compelled to hold the pen and write her 
name, the signature wouldnot have been her act, 
and if the signature had not been her act, for 
whatever reason, no contract would have been made, 
whether the plaintiff knewthe facts or not. There 
still is sometimes shown an inclination to put all cases 
of duress upon this ground. Barry v. Assurance Soc., 
59 N. Y. 587, 591. But duress, like fraud, only be- 
comes material as such on the footing that a contract 
or conveyance has been made which the party wishes 
toavoid. Itis well settled that when, as usual, the 
so-called ‘‘ duress’’ consists only of threats, and does 
not goto the height of such bodily compulsion as 
turns the ostensible party into a more machine, the 
contract is only voidable. Foss v. Hildreth, 10 Allen, 
26, 80; Vinton v. King, 4 id. 561, 565; Lewis v. Bannis- 
ter, 16 Gray, 500; Fisher v. Shattuck, 17 Pick. 252; 
Worcester v. Eaton, 13 Mass. 371, 375; Duncan v. Scott, 
1 Camp. 100; Whelpdale’s case, 3 Coke, 241; 1 BI. 
Comm. 130; Clark v. Pease, 41 N. H. 414. This rule 
necessarily excludes from the common law the often 
recurring notion just referred to, and much debated 
by the civilians, that an act done under compulsion is 
not an act in a legal sense. Tamen Coactus Volui, D 
4, 2, 25, §5. See 1 Windscheid Pantekten, § 80. 

Again the ground upon whicha contract is voidable 
for duress is the same as in the case of fraud, and is, 
that whether it springs from a fear or a belief, the 
party has been subjectod to a proper motive for ac- 
tion. See Rodliff v. Dallinger, 141 Mass. 1; Stiff v. 
Keith, 143 id. 224. 

But if duress and fraud are so far alike, there seems 
to be no sufficient reason why the limits of their op- 
erations should be different. A party to a contract 
has no concern with the motives of the other party for 
making it, if he neither knows them nor is responsi- 
ble for their existence. It is plain that the un- 
known fraud of a stranger would not prevent the 
plaintiff from holding the defendant. Master v. Mil- 
ler, 4 T. R. 320, 338; Masters v. Ibberson, 8 C. B. 100; 
Sturge v. Starr, 2 Mylne & K. 195; Pulsford v. Rich- 
ards, 17 Beav. 87, 95. 

The authorities with regard to duress however are 
not quite so clear. Itis said in Thoroughgood’s case, 


5 Coke, 241, that “if a stranger menace A. to make a 
deed to B., A. shall avoid the deed which he made by 
such threats, as wellasif B. himself had threatened 
him, as it is adjudged, 45, E 3, 6a.’’ Shep. Touch. 61, 
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is to like effect. See also Fowler v. Butterly, 78 N. Y. 
68. But in 43 Year Book, E. 3, 6 pl. 15, which we sup- 
pose to be the case referred to, it was alleged that the 
imprisonment was by the procurement of the plaintiff; 
and we know of no distinct adjudication of binding 
authority that threats by a stranger, made without 
knowledge or privity of the party, are good ground 
for avoiding a contract induced by them. In Keilway, 
154a, pl. 3, “the defendant in debt pleaded that he 
made the obligation to the plaintiff by duress of im- 
prisonment (on the part) of a stranger, and the opin- 
ion of Rede and others was that this is not a plea 
without making the obligee party to this duress.”” In 
Taylor v. Jacques, 106 Mass. 291, 294, it was said that 
the defendant had to prove that he signed the note 
“under a reasonable and well-grounded belief, de- 
rived from the conduct and declarations of the plain- 
tiffs, that if he did not sign it he would be arrested.” 
See also Green v. Scranage, 19 Iowa, 461, 466; Talley v. 
Robinson's Assignee, 22 Grat. 888; Bazemore v. Free- 
man, 58 Ga. 276. 

Loomis v. Ruck, 56 N. Y. 462, was decided on the 
ground that if the non-negotiable note in suit was in 
the first instance a contract between the plaintiff and 
the defendant, it was obtained through the agency of 
the defendant's husband in such a way as to make 
the plaintiffanswerable for his conduct. Moreover 
the older writers likened duress to infancy, and took 
a distinction between feoffments, etc., by the party’s 
own hand, and acts done by letter of attorney, regard- 
ing the latter as wholly void. 2 Co. Inst. 483; Finch 
Law, 102. It has been held in New York and some 
other States, as well as in England, that a power of 
attorney given by aninfant is void. Fonda v. Van 
Horne, 15 Wend. 631; Knox v. Flack, 22 Penn. St. 337; 
Saunderson v. Marr, 1H. Bl. 75. And if this analogy 
were followed, the contracts in all the New York 
cases which we have cited would be void by the law 
of that State for want ofa personal delivery by the 
defendant to the plaintiff. There may be still other 
explanations of the decisions. 

In the present case it does not appear who delivered 
the note, and does not clearly appear that the defeud- 
ant did not deliver it herself. If any question of au- 
thority were open, it would have to be noticed that in 
Massachusetts the distinction as to power of attorney 
has been so limited, if not wholly done away with, 
with regard to infants, that it would be doubted at 
least if it could have any application to the case at 
bar. Witney v. Dutch, 14 Mass. 457, 463; Welch v. 
Welch, 103 id. 562; Moley v. Brine, 120 id. 324. 

However the law may stand elsewhere, we are of 
opinion that the ruling requested was wrong upon 
principle and authority. 

Exception overruled. 


—_— —>_—- 


CONSTITUTIONAL CRIMINAL LAW — FED- 
ERAL QUESTION—CHALLENGE OF 
JURORS FOR OPINIONS—CROSS- 
EXAMINATION OF AC- 
CUSED—FAILURE TO 
CLAIM PRIVI- 

LEGE. 


UNITED STATES SUPREME COURT, NOV. 2, 1887. 


THE ANARCHISTS’ CASE.* 


A writ of error from the United States Supreme Court ought 
not to be allowed if it appears upon the face of the record 
that the decision of the Federal question complained of is 
so plainly right as not to require argument, especially if 


*8 Sup. Ct. Rep._22. 








such decision is in accordance;with the court's well consid- 
ered judgments in former cases. 

Errors committed in the lower court in overruling defend- 
ants’ challenges for cause to jurors, are not grounds for 
reversel, unless it be shown that a partial juror was 
forced upon them, and put upon the case, after they had 
exhausted their peremptory challenges. 

Rev. Stat. Ill., ch. 78, § 14, providing that a juror shall not be 
disqualified because he has formed an opinion based upon 
rumor, or upon newspaper statements, about the truth ofr 
which he has expressed no opinion, if upon oath he states 
that he believes he can fairly and impartially render a 
verdict in accordance with the law and the evidence, is 
not unconstitutional. 

The issue raised upon a challenge for cause to a juror in a 
criminal case, on the ground that he had formed and ex- 
pressed an opinion as to the issues to be tried, is one of 
mixed law and fact; and the finding of the trial court 
upon that issue ought not to be set aside by a reviewing 
court unless it manifestly appears that upon the evidence, 
the trial court ought to have found that the juror had 
formed such an opinion that he could not in law be 
deemed impartial. 

Where a defendant accused of crime is examined as a witness 
in his own behalf, the question as to whether the cross- 
examination must be confined to matters pertinent to 
the testimony in chief, or may be extended to the matters 
in issue, is one of State law as administered in the courts 
of the State, and not of Federal law; and will not ground 
an application to the United States Supreme Court for a 
writ of error. 

The State Supreme Court refused, on appeal, to consider an 
objection to the reception in evidence of a letter which it 
was claimed by defendant had been forcibly seized upon 
his premises without a search-warrant or other legal pro- 
cess, in violation of the Constitution of the United States, 
amend. 5, and of the Constitution of Ilnois, art. 2, § 10, 
on the ground that the defendant had not at the trial, 
substantiated the fact of the legal seizure by evidence, or 
placed it upon the record. Held, that as the record did 
not show, as required by Revised Statutes, § 709, that any 
title, right, privilege or immunity claimed under the Con- 
stitution, or any treaty or statute of the United States 
had been “ specially set up or claimed,” by the defend- 
ant at the proper time, and in the proper manner, or that 
the decision of the State courts was against the title, 
right, privilege or immunity so set up or claimed, an ap- 
plication for a writ of error must be denied. 

Defendants further objected that they were not present be- 
fore the State Supreme Court at the time sentence was 
pronounced, but the record as it stood showed upon its 
face that they were present. Held, that the record must 
be corrected in the court below, before the United States 
Supreme Court, upon an application for a writ of error, 
would consider whether the objection raised any Federal 
question or not. 


PPLICATION for the allowance of a writ of error 
to the Supreme Court of the State of Illinois. 


Moses Solomon, W. P. Black, Roger A. Pryor and 
J. Randolph Tucker, for petitioners. 


B. F. Butler, for Spies and Fielden. 


George Hunt, Attorney-General of Illinois, in op- 
position. 

Waite, C.J. When as in this case, application is 
made to us onthe suggestion of one of our number, 
to whom asimilar application bad been previously ad- 
dressed, for the allowance of a writ of error to the 
highest court of a State, under section 709, Rev. Stat., 
it is our duty to ascertain, not only whether any ques- 
tion reviewable here was made and decided in the 
proper court below, but whether it is of a character to 
justify usin bringing the judgment here for re-examin- 
ation. In our opinion,the writ ought not to be allowed 
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by the court if it appears from the face of the record 
that the decision of the Federal question which is 
complained of was so plainly right as not to require 
argument, and especially if it is in accordance with 
our own well-considered judgments in similar cases. 
That is in effect what was done in Twitchell v. Com., 7 
Wall. 321, where the writ was refused, because the 
questions presented by the record were “no longer 
subjects of discussion here,’’ although if they had 
been in the opinion of the court ‘‘open,” it would 
have beenallowed. When under section 5 of our rule 
6a motion to affirm is united with a motion to dis- 
miss for want of jurisdiction, the practice has been 
to grant the motion to affirm when “the question on 
which our jurisdiction depends was so manifestly de- 
cided right that the case ought not to be held for fur- 
ther argument.’’ Arrowsmith v. Harmoning, 118 U. 8. 
194,195: Church v. Kelsey, 121 id. 282. The propriety 
of adopting a similar rule upon motions in open court 
for the allowance of a writ of error is apparent, for 
certainly we would not be justified as a court in send- 
ing out a writ to bring up for review a judgment of 
the highest court of a State, when it is apparent on 
the face of the record that our duty would be to grant 
a motion to affirm as soon as it was made in proper 
form. 

In the present case we have had the benefit of argu- 
mentin support of the application, and while counsel 
have not deemed it their duty to yo fully into the 
merits of the Federal questions they suggest, they 
have shown us distinctly what the decisions were of 
which they complain, and how the questions arose. 
ln this way we are able to determine, as a court in 
session, whether the errors alleged are such as to jus- 
tify us in bringing the case here for review. 

We proceed then to consider what the questions are 
on which, if it exists at all, our jurisdiction depends. 
They are thus stated in the opening brief of counsel 
for petitioners: ‘* First. Petitioners challenge the val- 
idity of the statute of Illinois under and pursuant to 
which the trial jury was selected and impanelled, on 
the ground of repugnancy to the Constitution of the 
United States, and the State court sustained the val- 
idity of the statute. Second. Petitioners asserted and 
claimed, under the Constitution of the United States, 
the right, privilege and immunity of trial by an im- 
partial jury, and the decision of the State court was 
against the right, privilege and immunity so asserted 
andclaimed. Third. The State of Illinois made, and 
the State court enforced against petitioners, a law 
(the aforesaid statute) whereby the privileges and im- 
munities of petitioners, as citizens of the United 
States, were abridged, contrary to the fourteenth 
amendment of the Federal Constitution. Fourth. 
Upon their trial for a capital offense, petitioners were 
compelled by the State court to be witnesses against 
themselves, contrary to the provisions of the Consti- 
tution of the United States, which declare that ‘no 
person shall be compelled in any criminal caseto bea 
witness against himself,’ and that ‘no person shall be 
deprived of lifeor liberty | :hout due process of law.’ 
Fifth. That by the action o: the State court in said 
trial petitioners were denied the equal protection of 
the laws,’ contrary to the guaranty of the said four- 
teenth amendment of the Federal Constitution.” 

The particular provisions of the Constitution of the 
United States on which counsel rely are found in ar- 
ticles 4,5, 6and 14 of the amendments, as follows: 
Article 4. The right of the people to be secure, in 
their persons, houses, papers and effects, against un- 
reasonable searches and seizures, shall not be vio- 
lated.’ Article 5. ‘‘No person * * *_ shall be 
compelled, in any criminal case, to be a witness 
against himself; nor be deprived of life, liberty or 
property without due process of law.’’ Article 6. 








‘Tn all criminal prosecutions the accused shall enjoy 
the right to a speedy and public trial by an impartial 
iury of the State and district wherein the trime shall 
have been committed, which district shall have been 
previously ascertained by law.” Article4,§1. ‘‘No 
State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the 
United States; nor shallany State deprive any person 
of life, liberty or property without due process of 
law.”’ 

That the first ten articles of amendment were not 
intended to limit the powers of the State governments 
in respect to their own people, but to operate on the 
national government alone, was decided more than a 
half century ago, and that decision has been steadily 
adhered to since. Barron v. Baltimore, 7 Pet. 243, 247; 
Livingston v. Moore, id. 469, 552; Fox v. Ohio, 5 How. 
410, 434; Smith v. Maryland, 18 id. 71, 76; Withers v. 
Buckley, 20 id. 84, 91; Pervear v. Com., 5 Wall. 475, 479: 
Twitchell v. Com., 7 id. 321, 325; Justices v. Murray, 9 
id. 274, 278; Edwards v. Elliott, 21 id. 532, 557; Walker 
v. Sauvinet, 92 U. S. 90; United States v. Cruikshank, 
id. 542, 552; Pearson v. Yewdall, 95 id. 294, 296; David- 
sonv. New Orleans, 96 id. 101; Kelly v. Pittsburgh, 104 
id. 79; Presser v. Illinois, 116 id. 252, 265. 

It is contended however in argument that * though 
originally the first ten amendments were adopted as 
limitations on Federal power, yet in so far as they se- 
cure and recognize fundamental rights—common-law 
rights—of the man, they make them privileges and 
immunities of the man as a citizen of the United 
States, and cannot now be abridged by a State under 
the fourteenth amendment. In other words,while the 
ten amendments as limitations on power only apply to 
the Federal government, and uot to the States, yet in 
so faras they declare or recognize rights of persons, 
these rights are theirs, ascitizens of the United States, 
and the fourteenth amendment as to such rights 
limits State power, as the ten amendments had lim- 
ited Federal power.’’ It is also contended that the 
provisions of the fourteenth amendment, which de- 
clares that no State shall deprive ‘‘ any person of life, 
liberty or property without due process of law,” im- 
plies that every person charged with crime ina State 
shall be entitled to a trial by an impartial jury, and 
shall not be compelled to testify against himself. The 
objections are, in brief, (1) that a statute of the State 
as construed by the court deprived the petitioners of 
a trial by an impartial jury; and (2) that Spies was 
compelled to give evidence against himself. Before 
considering whether the Constitution of the United 
States has the effect which is claimed, it is proper to 
inquire whether the Federal questions relied on in 
fact do arise on the face of this record. 

The statute to which objection is made was ap- 
proved March 12, 1874, and has been in force since 
July 1 of that year. Hurd Rev. Stat. ill. 1885, p. 752, 
ch. 78, § 14. Itis as follows: ‘It shall be sufficient 
cause of challenge of a petit juror that he lacks any 
one of the qualifications mentioned in section 2 of 
this act; or if he is not one of the regular panel, that 
he has served as a juror in the trial of a cause 14 any 
court of record in the county within one year previous 
to the time of his being offered as a juror; or that he 
is a party to a suit pending for trial in that court at 
that term. It shall be the duty of the court to dis- 
charge from the panel all jurors who do not possess 
the qualifications provided in this act, as soon as the 
fact is discovered; provided, if a person has served 
on ajury in a court of record within one year, he 
shall be exempt from again serving during such year, 
unless he waives such exemption; provided further, 
that 1t shall not be a cause of challenge that a juror 
has read in the newspapers an account of the commis- 
sion of the crime with which the prisoner is charged, 
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if such juror shall state on oath that he believes he 
can render an impartial verdict according to the law 
and the evidence; and provided further, that in the 
trial of any criminal cause, the fact that a person 
called as a juror has formed an opinion or impression, 
based upon rumor or upon newspaper statements 
(about the truth of which he has expressed no opin- 
ion), shall not disqualify him to serve as a juror in 
such case, if he shall upon oath state that he believes 
he can fairly and impartially render a verdict therein 
in accordance with the law and the evidence, and the 
court shall be satisfied of the truth of such state- 
ment.” 

The complaint is that the trial court, acting under 
this statute, andin accordance with its requirements, 
compelled the petitioners, against their will, to sub- 
mit to atrial by a jury that was not impartial, and 
thus deprived them of one of the fundamental rights 
which they had as citizens of the United States under 
the national Constitution, and if the sentence of the 
court is carried into execution, they will be deprived 
of their lives without due process of law. 

In Hopt v. Utah, 120 U. 8. 430, it was decided by 
this court that when ‘‘a challenge by a defendant in 
a criminal action to a juror for bias, actual or im- 
plied, is disallowed, and the juror is thereupon per- 
emptorily challenged by the defendant and excused, 
and an impartial and competent juror is obtained in 
his place, no injury is done the defendant, if until 
the jury is completed, he has other peremptory chal- 
lenges which he can use.” 

And! so in Hayes v. Missouri, 120 U. 8.71, it was 
said: ‘‘ The right to challenge is the right to reject, 
not to select, ajuror. If from those who remain an 
impartial jury is obtained, the constitutional right of 
the accused is maintained.’’ Of the correctness of 
these rulings we entertain no doubt. 

We are therefure confined inthis case to the rulings 
on the challenges to the jurors who actually sat at 
the trial. Of these there were but two—Theodore 
Denker, the third juror who was sworn, and H. T. 
Sanford, the last, who was called and sworn after all 
the peremptory challenges of the defendants had been 
exhausted. 

At the trial the court construed the statute to mean 
that “although a person called as a juryman may 
have formed an opinion based upon rumor or upon 
newspaper statements, but has expressed no opinion 
as to the truth ofthe newspaper statement, he is still 
qualified as a juror if he states that he can fairly and 
impartially render a verdict thereon in accordance 
with the law and the evidence, and the court shall be 
satisfied of the truth of such statement. It is nota 
test question whether the juror will have the opinion 
which he has formed from newspapers changed by the 
evidence, but whether his verdict will be based only 
upon the account which may here be given by wit- 
nesses under oath.”’ 

Interpreted in this way, the statute is not mate- 
rially different from that of the Territory of Utah, 
which we had under consideration in Hopt v. Utah, 
ube supra, and to which we then gave effect. As that 
was a Territorial statute, passed by a Territorial Leg- 
islature for the government of a Territory over which 
the United Stutes had exclusive jurisdiction, it came 
directly within the operation of article 6 of the amend- 
ments, which guaranteed to Hopt atrial by an impar- 
tial jury. Webster v. Reid, 11 How. 437,459. No one 
at that time suggested a doubt of the constitutionality 
of the statute, and it was regarded, both in the Terri- 
torial courts and here, as furnishing the proper rule 
to be observed by a Territorial court in impanelling 
an impartial jury in acriminal case. 

A similar statute wasenacted in New York, May 3, 
1872 (Acts 1872, ch. 475; 9 N. Y. Stat. at Large [2d ed.], 








373); in Michigan, April 18, 1873 (Acts 1873, p. 162, art. 
117; How. Stat., § 9564); in Nebraska (Comp. Stat. 
Neb. 1885, p. 888; Crim. Code, § 468); and in Ohio 
(Rev. Stat. Ohio 1880, § 7278). The constitutionality 
of the statute of New York was sustained by the 
Court of Appeals of that State in Stokes v. People, 53 
N. Y. 164, 172 (decided June 10, 1873); and that of Ohio 
in Cooper v. State, 16 Ohio St. 328. So far as we have 
been able to discover, no doubt has ever been enter- 
tained in Michigan or Nebraska of the constitution- 
ality of the statutes of those States respectively, but 
they have always been treated by their Supreme 
Courts as valid, both under the Constitution of the 
United States and under that of the State. Stephens 
v. People, 38 Mich. 739, 741; Ulrich v. People, 39 id. 
245; Murphy v. State, 15 Neb. 383. 

Indeed the rule of the statute of Illinois, as it was 
construed by the trial court, is not materially differ- 
ent from that which has been adopted by the courts 
in many of the States without legislative action. 
Com. v. Webster, 5 Cush. 295; Holt v. People, 13 Mich. 
224; State v. Fox, 25 N. J. L. 566; Osiander v. Com., 3 
Leigh, 780; State v. Ellington, 7 Ired. 61: Smith vy. 
Eames, 3 Scam. 81. See also an elaborate note to this 
last case in 36 Am. Dec. 521, wherea very large num- 
ber of authorities on the subject are cited. 

Without pursuing this subject further, it is suffi- 
cient to say that we agree entirely with the Supreme 
Court of Illinois in its opinion in this case that the 
statute on its face, as construed by the trial court, is 
not repugnant to section 9 of article 2 of the Consti- 
tution of that State, which guarantees to the accused 
party in every criminal prosecution ‘a speedy trial 
by an impartial jury of the county or district in which 
the offense is alleged to have been committed.” As 
this is substantially the provision of the Constitution 
of the United States on which the petitioners now 
rely, it follows that even if their position as to the 
operation and eflect of that Constitution is correct, 
the statute is not open to the objection which is made 
against it. 

We proceed then to a consideration of the grounds 
of challenge to the jurors Denker and Sanford, to see 
if in the actual administration of the rule of the stat- 
ute by the court, the rights of the defendants under 
tbe Constitution of the United States were in any way 
impaired or violated. 

Denker was examined by the counsel for the de- 
fendants when he was called as a juror, and after 
stating his name and place of residence, proceeded as 
follows: 

“Question. You heard of this Haymarket meeting, 
I suppose? Answer. Yes. Q. Have you formed an 
opinion upon the question of the defendants’ guilt or 
innocense upon the charge of murder, or any of them? 
A. Lhave. Q. Have you expressed that opinion? A. 
Yes. Q. You still entertain it? A. Yes. Q. You 
believe what you read and what you heard? A. I be- 
lieve it; yes. Q. Is that cpinion such as to prevent 
you from rendering an impartial verdict in the case 
sitting as a juror under the testimony and the law? 
A. I think it is.”’ 

At this stage of the examination he was “ challenged 
for cause” for the defendants, but before any decis- 
ion was made thereon the following occurred: “ Mr. 
Grinnell (for the State). If you were taken and sworn 
as a juror in the case, can’t you determine the inno- 
cence or the guilt of the defendants upon the proof 
that is presented here in court, regardless of your hav- 
ing any prejudice or opinion? Answer. I think | 
could. Question. You could determine their guilt or 
innocence upon the proof presented to you here in 
court, regardless of your prejudice, and regardless of 
your opinion and regardless of what you have read? 
A. Yes. The Court. Do [can] you fairly and impar- 
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tially try the case, and render an impartial verdict 
upon the evidence as it may be presented here, and 
the instructions of the court? A. Yes; I think I 
could.” 

The court thereupon overruled the challenge, but 
before the juror was accepted and sworn he was fur- 
ther examined by counsel for the defendants, as fol- 
lows: “Mr. Foster: I was going to ask you something 
about the opinion that you have formed from read- 
ing the papers and from conversation. I believe you 
answered me before that you had formed an opinion 
from reading and hearing conversation. That is cor- 
rect, is it? Answer. Yes; but I don’t believe every 
thing Iread in the newspapers. Question. No; but 
you believe enough to form an opinion? A. Yes; I 
formed an opinion. Q. Was that opinion principally 
from what you read in the papers, or was it from what 
you heard on the street? A. From what I read en- 
tirely. QQ. Then you did believe enough of what you 
read to form an opinion upon the question of the 
guilt or innocence of these men, or some of them? 
A. Yes. Q. And I believe you said you also ex- 
pressed your opinion which you have formed to others 
with whom you conversed? A. Yes; I have ex- 
pressed that opinion. Q. During the expression of 
this opinion, I will ask you whether you stated in 
substance to these persons, or to any of them, that 
you believed enough of what you had read to form the 
opinion which you had? The Court: Did you, in any 
conversation that you had, say any thing as to whether 
you believed or not the account which was in the 
newspapers which you read? A. No, sir; I never ex- 
pressed an opinion in regard to whether the news- 
papers were correct or not. Q. You never discussed 
that matter at all? A. No, sir. 

Then after some inquiries as to his business, age 
and residence, the examination by the counsel for the 
defendant proceeded. ‘ Question. Are you acquainted 
with any members of the police force of the city of 
Chicago that were present at the Haymarket meeting 
on the occasion referred to? A. No, sir. Q. Have 
you ever had any conversation with any one that un- 
dertook to detail the facts as they occurred at the 
Haymarket square, or who claimed they had been 
there? A. No, sir. Q. Is your opinion entirely made 
up of what you have read, distinguished from what 
you have heard? A. Entirely from what I have read 
in the newspapers. Q. Have you had much conversa- 
tion with others in regard to it at or about your place 
of business or elsewhere? A. We have conversed 
about ita number of times there in the house. Q. 
There is where you have expressed, I presume, the 
opinion which you have formed? A. Yes, sir. * * * 
Q. Do you know any thing about socialism, anarch- 
ism orcommunism? A. No, sir; Ido not. Q. Have 
you any prejudice against this class of persons? A. I 
think lam a little prejudiced against socialism. I 
don’t know that Lam against anarchism. In fact, I 
don’t really understand whatthey are; I do not know 
what their principles are 1t all. Q. I understand you 
to say that notwithstanding the opinion you formed 
at the time you read the newspaper, that you now are 
conscious of the fact that you can try this case and 
settle it upon the testimony introduced here? A. 
Yes, I think Icould. Q. And not be controlled or 
governed by any impression that you might have had 
heretofore? A. Yes, sir. Q. And the law, as given 
you by the court, governing it? A. Yes, sir. Q. In 
the conversations that you have had there at the 
store, you say you have expressed the opinion which 
you have formed before? A. Yes, sir. Q. Is that of 
frequent occurrence—that you have expressed the 
opinion you have formed? A. Well, I think I have 
expressed it pretty freely. Q. As to the number of 
times—as to whether it was frequent or not? A. Oh, 





no; we did not bring the matter np in conversation 
very often, but when we did we generally expressed 
our opinion in regard to the matter. Q. Your mind 
was madeup from what you read, and you had no 
hesitancy in saying it—speaking it out? A. I don’t 
think [ hesitated. Q. Would you feel yourself any 
way governed or bound in listening to the testimony 
and determining it upon the prejudgment of the case 
you had expressed to others before? A. Well, that is 
a pretty hard question to answer. Q. I will ask you, 
whether acting as a juror here, you would feel in any 
way bound or governed by the judgment that you had 
expressed on the same question to others before you 
were taken asa juryman; do you understand that? 
A. I don’t think I would. Q. That is, you have now 
made up your mind, or at least you have formed an 
opinion; you have expressed that freely to others. 
Now the question is, whether when you listen to the 
testimony, you will have in your mind the expression 
which you have given to others, and have to guard 
against that, and be controlled by it in any way? A. 
No, sir; I don’t think I would. Ithink I could try the 
case from the testimony regardless of this. * * * 
Q. I understand you to say that you believe that you 
can entirely lay to one side the opinion which you 
have formed; it would require no circumstances or 
evidence to overcome it if you were accepted as ajury- 
man? A. [think I could lay aside that opinion I 
have formed. Q. You believe that you could? A. 
Yes. 

Here the examination of the juror by the counsel 
for the defendant, so far as it seems to be important to 
the present inquiry, was closed. Then on examina- 
tion by the attorney forthe State, the following ap- 
pears: ‘Question. Do you know any thing of the 
counsel upon the other side? Answer. No, sir. Q. 
You have men under you assisting you in shipping? 
A. No; there aremen under me. Q. Do you belong 
to any labor organization? A. No, sir. Q. Youstated, 
I believe, that you didn’t know much about anarchism 
orcommunism,and therefore you couldn’t tell whether 
you had a prejudice or not? A. No, sir; [donot. Q. 
But you have read something about socialism? A. 
Yes, sir. Q. Do you believe in the maintenance of the 
laws of the State of Illinois and the government of 
the United States? A. Yes, sir; 1do. Q. Have you 
any sympathy with any individual or class of individ- 
uals who have for their purpose or object the over- 
throw of the law by force? A. No,sir. Q. Have you 
any conscientious scruples against the infliction of the 
death penalty in proper cases? A. No, sir. Q. If 
taken as a juror in this case, do you believe you 
could determine the innocence or guilt of the defend- 
ants upon the proof presented to you here in court, 
under the instructions of the court, regardless of 
everything else? A. Yes; I think I could. Q. You 
know now of no prejudice or bias that would interfere 
with your dutiesasajuror? A. No,sir. Q. Are you 
a socialist, a communist, or an anarchist? A. No, 
sir. Q. You have no associations or affiliations with 
that class of people so far as you know? A. No, sir. 

At the close of this examination neither party chal- 
lenged the juror peremptorily, and he was accepted 
andsworn. It is not denied that when this occurred 
the defendants were still entitled to 142 peremptory 
challenges, or about that number. 

When the juror Sanford was called, he was first ex- 
amined by counsel for defendants, and after some 
preliminary questions and answers, the examination, 
still by counsel for the defendants, proceeded as fol- 
lows: 

“Question. You know what case is on trial now, I 
presume? Answer. Yes. Q. Have you any opinion 


as to the guilt or the innocence of the defendants, or 
any of them, of the murder of Matthias J. Degan? A. 
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Ihave. Q. You have an opinion; you say you have 
formed an opinion somewhat upon the question of the 
guilt or innocence of these defendants, do you mean, 
or that there was an offense committed at the Hay- 
market by the throwing of the bomb? A. Well, I 
would rather have you ask them oneat atime. Q. 
Allright. Have you an opinion as to whether or not 
there was an offense committed at the Haymarket 
meeting by the throwing of the bomb? A. Yes. Q. 
Now from all you have read, and all that you have 
heard, have youan opinion as to the guilt or innocence 
of any of the eight defendants of the throwing of that 
bomb? A. Yes. Q. You have an opinion upon that 
question also? A. Ihave. Q. Did you ever sit ona 
jury? A. Never. Q. I suppose you know something 
about the duties of a juror? A. I presume so. Q. 
You understand, of course, that when a man is on 
trial, whether it be for his life or for any penal offense, 
that he can only be convicted upon testimony which 
is introduced in the presence and the hearing of the 
jury; you know that, don’t you? A. Yes. Q. You 
know that any newspaper gossip or any street gossip 
has nothing to do with the matter whatever, and that 
the jury are to consider only the testimony which is 
admitted by the court actually, and then are to con- 
sider that testimouy under the direction, as contained 
in the charge of the court; you understand that? A. 
Yes. Q. Nowif you should be selected asa juror in 
this case to try and determine it, do you believe that 
you could exercise legally the duties of a juror; that 
you could listen to the testimony, and all of the testi- 
mony, and the charge of the court, and after delibera- 
tion return a verdict which would be right and fairas 
between the defendants and the people of the State of 
Illinois? A. Yes, sir. Q. You believe that you could 
do that? A. Yes, sir. Q. You could fairly and im- 
partially listen to the testimony that is introduced 
here? A. Yes. Q. And the charge of the court, and 
render an impartial verdict, you believe? A. Yes. Q. 
Have you any knowledge of the principles contended 
for by socialists, communists and anarchists? A. 
Nothing, except what [read inthe papers. Q. Just 
general reading? A. Yes. Q. You are not a socialist, 
I presume, or communist? A. No, sir. Q. Have 
you a prejudice against them from what you 
have read in the papers? A. Decided. Q. A decided 
prejudice against them? Do you believe that that 
would influence your verdict in this case, or would 
you try the real issue which is here. as to whether 
these defendants were guilty of the murder of Mr. 
Degan or not, or would you try the question of social- 
ism or anarchism, which really has nothing to do with 
the case? A. Well, as I know so little about it in 
reality at present, it is a pretty hard question to 
answer. Q. You would undertake — you would at- 
tempt, of course — to try the case upon the evidence 
introduced here — upon the issue which is presented 
here? A, Yes, sir. Q. Now, theissue, and the only 
issue which will be presented to this jury, unless it is 
presented with some other motive than to arrive at 
the truth I think is, did these men throw the bomb 
which killed officer Degan? Ifuot, did they aid, abet, 
encourage, assist, or advise somebody else to do it? 
Now, that is all there is in this case,— no question of 
socialism or anarchism to be determined, or as to 
whether itis right or wrong. Now do you believe that 
you can try it upon that theory, and return a verdict 
upon that theory, and upon that issue? A. Well, sup- 
pose J have an opinion in my own mind that they 
encouraged it? Q. Keep it,— that they encouraged it? 
A. Yes. Q. Well then, so faras that is concerned I 
do not care very much what your opinion may be now, 
for your opinion now is made up of random conversa- 
tions and from newspaper reading, as I understand? 
A. Yes. Q. Thatis nothing reliable. You do not re- 





gard that as being in the nature of sworn testimony 
at all,do you? A. No. Q. Now when the testimony 
is introduced here, and the witnesses are examined 
and cross-examined, you see them and look into their 
countenances, judge who are worthy of belief, and 
who are not worthy of belief. Don’t you think then 
you would be able to determine the question? A. 
Yes. Q. Regardless of any impression that you might 
have, or any opinion? A. Yes. Q. Have you any 
opposition to the organization by laboring men of as- 
sociations of societies or unions, so faras they have 
reference to their own advancement and protection, 
and are not in violation of law? A. No, sir. Q. Mr, 
Sanford, doyou know any of the members of the 
police force of the city of Chicago? A. Not one by 
name. Q. You are not acquainted with any one that 
was either injured or killed, I suppose, at the Hay- 
market meeting? A. No. * * * Q. Mr. Sanford, 
are you acquainted wtth any gentlemen representing 
the prosecution,— these gentlemen, Mr. Grinnell, Mr, 
Ingham, Mr. Walker, and Mr. Furthman, who are not 
here at the present time? A. No, sir. Q. You are, I 
presume, not acquainted with any of the detective 
officers of the city of Chicago? A. Not to my knowl- 
edge. Q. Now, Mr. Sanford, if you should be selected 
as a juror in this case, do you believe, that regardless 
of all prejudice or opinion which you now have, you 
could listen to the legitimate testimony introduced in 
court, and upon that, and that alone, render and re- 
turn a fair and impartial, uuprejudiced and unbiased 
verdict? A. Yes.” 

At the close of this examination on the part of the 
defendants, the juror was challenged in their behalf 
for cause, and the attorney for the State, after it was 
ascertained that all the peremptory challenges of the 
defendants had been exhausted, took up the examina- 
tion of the juror; and as to this the record shows the 
following: 

“Mr. Ingham: Mr. Sanford, upon what is your 
opinion founded, — upon newspaper reports? Answer. 
Well, it is founded on the general theory, and what I 
read in the newspapers. Question. And what you 
read in the papers? A. Yes, sir. . Have you ever 
talked with any one who was present at the Hay- 
market at the time the bomb was thrown? A. No 
sir. Q. Have you ever talked with any one who pro- 
fessed, of his own knowledge. to know any thing about 
the connection of the defendants with the throwing 
of that bomb? A. No. Q. Have you ever said toany 
oue whether or not you believed the statements of 
facts in the newspapers to be true? A. I have never 
expressed it exactly in that way, but still I have no 
reason to think they were false. Q. Well the question 
is not what your opinion of that was. The question 
simply is,—it is a question made necessary by our 
statute perhaps? — A. Well, I don’t recall whether I 
have or not. Q. So far as you know, then, you never 
have? A. No, sir. Q. Do you believe, that if taken 
as a juror, you can try this case fairly and impartially, 
and render a verdict upon the law and the evidence? 
A. Yes.’’ 

At this stage of the examination the court remarked, 
in reply to some suggestion of counsel, as follows: 
“The Court. The defendants having challenged for 
cause, which is overruled, can of course stand where 
they are without saying any thing more; but the effect 
of that in my judgment is that they accept the juror 
because they can’t help themselves. They have got no 
peremptory challenge; the challenge for cause is over- 
ruled, and necessarily, the question now is for the 
State to say whether they will accept this juror or not. 
The common law is that all jurors not challenged, or 
to whom the challenge is not sustained, are the jurors 
to try the case. If they are not challenged for a cause 
which is sustained, and if they are not challenged 
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peremptorily, then they are necessarily the jury to 
try the case. Now in this instance, the defendants 
have no more peremptory challenges, and the chal- 
lenge which they have made for cause is overruled; 
therefore so far as the defendants are concerned, he is 
a juror to try the case.” This was accepted by both 
parties as a true statement of the then condition of 
the case; and after sotue further examination of the 
juror, which elicited nothing of importance in con- 
nection with the present inquiry, no peremptory chal- 
lenge having been interposed by the State, Sanford 
was sworn as a juror, and the panel was then complete. 

This so far as we have been advised, presents all there 
is in the record which this court can consider touch- 
ing the challenges of these two jurors by the defend- 
ants for cause. 

In Reynolds v. U. S.,98 U.S. 145, 156, we said, ** that 
upon the trial of the issue of fact raised by” a chal- 
lenge to a juror, in a criminal case, on the ground that 
he had formed and expressed an opinion as to the 
issues to be tried, “ the court will practically be called 
upon to determine whether the nature and strength 
of the opinion formed aresuch as in law necessarily to 
raise the presumption of partiality. The question thus 
presented is one of mixed law and fact, and to be tried, 
so far as the facts are concerned, like any other issue 
of that character, upon the evidence. The finding of 
the trial court upon that issue ought not to be set 
aside by areviewing court, unless the erroris manifest. 
* * * Itmust be made clearly to appear, that upon 
the evidence, the court ought to have found the juror 
had formed such an opinion that he could not in law 
be deemed impartial. The case must be one in which 
it is manifest the law left nothing to the ‘conscience 
or discretion’ of the court.’’ If such is the degree of 
strictness which is required in the ordinary cases of 
writs of error from one court to another in the same 
general jurisdiction, it certainly ought not to be re- 
laxed in a case where asin this the ground relied on 
forthe reversal by this court of a judgment of the 
highest court of the State isthat the error complained 
of is so gross as to amountin law toa denial by the 
State of a trial by an impartial jury to one who is ac- 
cused of crime. Weare unhesitatingly of opinion that 
no such case is disclosed by this record. 

We come now to consider the objection that the de- 
fendant Spies was compelled by the court to be a wit- 
ness against himself. He voluntarily offered himself 
as a witness in his own behalf, and by so doing he be- 
came bound to submit to a proper cross-examination 
under the law and practice in the jurisdiction where 
he was being tried. The complaint is that he was re- 
quired on cross-examination to state whether he had 
received a certain letter, which was shown, purport- 
ing to have been written by Johann Most, and ad- 
dressed to him, and upon his saying that he had, the 
court allowed the letter to be read in evidence against 
him. This it is claimed was not proper cross-exami- 
nation. It is not contended that the subject to which 
the cross-examination related was not pertinent to 
the issue to be tried; and whether a cross-examination 
must be confined to matters pertinent to the testimony- 
in-chief, or may be extended to the matters in issue, 
is certainly a question of State law, as administered 
in the courts of the State, and not of Federal law. 

Something was said in argument about an alleged 
unreasonable search and seizure of the papers and 
property of some of the defendants, and their use in 
evidence on the trial of the case. Special reference is 
made in this connection to the letter of Most about 
which Spies was cross-examined; but we have not 
been referred to any part of the record in which it ap- 
pears that objection was made to the use of this evi- 





dence on that account. And upon this poipt the Su- 
preme Court of the State, in that part of its opinion 
which has been priuted with the motion papers, re- 
marks as follows: ‘* The objection that the letter was 
obtained from the defendant by an unlawful seizure 
is made for the first time in this court. It was not 
made on the trial in the court below. Such an objec- 
tion as this, which is not suggested by the nature of 
the offered evidence, but depends upon the proof of 
an outside fact, should have been made on the trial. 
The defense should have proved that the Most letter 
was one of the letters illegally seized by the police, 
and should then have moved to exclude or oppose its 
admission on the ground that it was obtained by such 
illegal seizure. This was not done, and therefore we 
cannot consider the constitutional question supposed 
to be involved.”’ 

Even if the court was wrong in saying that it did 
not appear that the Most letter was one of the papers 
illegally seized, it still remains uncontradicted that 
objection was not made in the trial court to its admis- 
sion on that account. To give us jurisdiction under 
section 709, Rev. Stat., because of the denial by a State 
court of any title, right, privilege, or immunity claimed 
under the Constitution, or any treaty or statute of the 
United States, it must appear on the record that such 
title, right, privilege, or immunity was “ specially set 
up or claimed ” at the proper time, and in the proper 
way. To be reviewable here, the decision must be 
against the right so set up or claimed. As the Su- 
preme Court of the State was reviewing the decision 
of the trial court, it nuust appear that the claim was 
made in that court, because the Supreme Court wag 
only authorized to review the judgment for errors 
committed there, aud we can do no more. This is not, 
as seems to be supposed by one of the counsel for the 
petitioners, a question of the waiver of aright under 
the Constitution, laws, or treaties of the United States, 
but a question of claim. If the right was not set up 
or claimed in the proper court below, the judgment of 
the highest court of the State in the action is conclu- 
sive, so far asthe right of review here is concerned. 
The question whether the letter, if obtained in the 
manner alleged, would have been competent evidence, 
is not before us, and therefore no foundation is laid 
under this objection for the exercise of our jurisdic- 
tion. 

As to the suggestion by counsel for the petitioners 
Spiesand Fielden—Spies having been born in Ger- 
many, and Fielden in Great Britain — that they have 
been denied by the decision of the court below rights 
guaranteed to them by treaties between the United 
States and their respective countries, it is sufficient to 
say that no such questions were made and decided in 
either of the courts below, and they cannot be raised 
in this court for the first time. Besides, we have not 
been referred to any treaty, neither are we aware of 
any, under which such a question could be raised. 

The objection that the defendants were not actually 
present in the Supreme Court of the State at the time 
sentence was pronounced, cannot be made on the 
record as it now stands, because on its face it shows 
that they were present. If this is not in accordance 
with the fact, the record must be corrected below, not 
here. It will be time enough to consider whether the 
objection presents a Federal question when the cor- 
rection has been made. 

Being of opinion therefore that the Federal ques- 
tions presented by the counsel for the petitioners, and 
which they say they desire to argue, are not involved 
in the determination of the case as it appears on the 
face of the record, we deny the writ. Petition for 
writ of error is dismissed. 
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NEW YORK COURT OF APPEALS ABSTRACT. 


CARRIERS— WRONGFUL DELIVERY — LIABILITY—NO- 
TIceE.—Plaintiff's assignors delivered freight to a car- 
rier in Norfolk, Va., for shipment to Denver, Col., re- 
ceiving a receipt therefor describing the goods as 
**marked ‘Y ’—order notify Zucca Bros.,’’ Denver, 
Col. The goods were delivered by an intermediate 
carrier to defendant company with a “transfer 
sheet,”’ ‘‘ Consignee * Y,’ order Hup. Zucca Bros., Den- 
ver, Col.,"’ and were delivered by defendant to Zucca 
Bros. without demanding the production of the bill 
oflading. The bill of lading had been attached to a 
draft drawn on Zucca Bros. for the price of the goods, 
which was dishonored and the bill of lading returned, 
and indorsed. If there were no bill of lading, inquiry 
would develop that fact, and in all probability would 
also show who was the proper party to whom to make 
delivery, Until this was done the goods could be 
properly placed in store, as was stated to be the true 
vourse in Bank v. Bissell, 72 N. Y. 615. Our Factors’ 
Act makes it the duty of a carrier, etc., not to deliver 
goods except upon production and cancellation of 
the bills of lading; and for adelivery to a consignor 
without the production of the bill of lading which pro- 
vided fora delivery to him, but which he had in the 
meantime indorsed and negotiated, the carrier was 
held liable to the holder of the bill. Colgate v. Penn- 
sylvania Co., 102 N. Y.120. If this delivery had been 
made in this State therefore there would have been 
no doubt of the propriety of the recovery in this ac- 
tion, assuming that Zucca Bros. were not the con- 
signees. Wethink that the common law makes it 
the duty of the carrier to deliver in accordance with 
the bill of lading, and if delivered without it, the car- 
rier runs the risk of showing a delivery in accordance 
with its directions. Itis argued here that even by 
the terms of the original bill of lading, Zucca Bros. 
were the consignees, and that being such, they were 
presumptively the proper parties to whom to make 
delivery, and that there was no written or any notifi- 
cation to the contrary, and hence defendants were 
justified in such delivery. We do not agree to the 
correctness of this construction of the bill of lading. 
It acknowledges the receipt of the goods, tbeir weight, 
and states the amount of freight to their destination, 
Denver, Col., and says the goods are marked ‘* Y—or- 
der notify Zucca Bros.’ Here is no statement that 
Zucca Bros. are the consignees. The very presence 
of the word “ notify”’ in its relation to them shows 
that they are not intended as the consignees. If they 
were, the word is wholly unnecessary. It is the duty 
of the carrier to notify the consignee of the arrival of 
the goods. Price v. Powell, 3 N. Y. 322. To place in 
the bill of lading a direction to notify certain persons 
to whom, if consignees, it was the carrier’s duty to de- 
liver, or at least to notify of the arrival of the goods, 
isa plain notice that (in the absence of further direc- 
tions) they are not the consignees. In this bill no one 
is named as consignee, and that makes it obvious that 
no delivery should be made to any one who does not 
produce it. The words, ‘*Y—order notify Zucca 
Bros.,’’ in the order in which they are written, show 
that the goods are not to be delivered to the order of 
Zucca Bros., because after the word “order,” in rela- 
tion to Zucca Bros., is the word “ notify,’’ which no- 
tification is all the duty the defendant had to per- 
form under the bill. The word ‘‘order”’ therefore 
must relate to what preceded, and it must have meant 
that the delivery was to be made tothe order of the 
consignors, or else to the order of “ Y,’’ which being 
altogether fictitious, does not mean to the order of 
Zuceca Bros., unless they produce the bill of lading. 
Zucea Bros., not being the consignees, therefore all the 
cases showing that prima facie the consignee is the 





owner, and a delivery to him protects the carrier, un- 
less he has been notified to the contrary, do not ap- 
ply here. The opinion of the learned judge at the 
Genera] Term proceeds, it seems tous, upon the erro- 
neous theory that the defendant was only bound to 
know what was imparted to it by the directions on 
the goods and the papers it received from its imme- 
diate predecessor, and that from such papers it dis- 
charged its obligations by delivering to Zucca Bros. 
Even on the papers received from the Hannibal & St. 
Joseph Railroad we do not think the defendant was 
justified, without inquiry, in making the delivery, 
and we do not think thata carrier situated like de- 
fendant can safely rely upon the papers received 
from its immediate predecessor, when it delivers 
without a bill of lading (where one is made out), and 
to the wrong person, although justified in its delivery 
by the papers received from its predecessor, which 
differed as to the consignee from the person 
named in the bill. These papers are made out for the 
convenience of the carriers as between themselves. 
The owner or consignor of the goods has nothing to 
do with them,and probably never sees them. If he 
has placed a direction upon the property showing 
where it is to be transported, and obtained a bill of 
lading for it, he has the right to assume that delivery 
will only be made in accordance with the terms of the 
bill, and the duty of carrier is only thereby dis- 
charged. In this case Zucca Bros. were not con- 
signees, and the whole loss was sustained by the neg- 
ligence of the defendant in not demanding the bill of 
lading before delivering the property, which bill Zucca 
Bros. could not have produced unless they had paid 
the draft which accompanied it. By neglecting this 
plain duty the defendant caused the loss, and by fail- 
ing to deliver on plaintiff's demand it has converted 
the goods, and it should therefore be responsible for 
their value. Oct. 4, 1887. Furman v. Union Puc. Ry. 
Co. Opinion by Peckham, J. 


CONTRACT—PERFORMANCE — PLEADING — PRESUMP- 
TION—WAIVER OF OBJECTION.—(1) A complaint which 
does not allege when the contract sued on was to be 
performed, nor performance, or tender of perform- 
ance by complainant within the time, is defective. (2) 
Where no time for performance is mentioned ina con- 
tract the legal presumption is that the engagement is 
to be performed within a reasonable time. (3) A com- 
plaint did not allege when the contract sued on was 
to be performed, nor performance, or tender of per- 
formance, by complainant within thetime. Held, that 
such defect was not waived because the objection was 
not taken by demurrer or answer, under the Code of 
New York, § 499, which provides that if objections to 
grounds of demurrer, appearing on the face of} the 
complaint, are not taken, either by demurrer or an- 
swer, the defendant is deemed to have waived such 
objections, “except the objection to the jurisdiction 
of the court, or the objection that the complaint does 
not state facts sufficient to constitute a cause of ac- 
tion.”” Oct. 4, 1887. Pope v. Terre Haute Car & 
Manuf’g Co. Opinion by Andrews, J. 


Costs — EXTRA ALLOWANCE — PERCENTAGE OF 
AMOUNT INVOLVED—APPFAL.—(1) Under the Code of 
Civil Procedure of New York, providing that in diffi- 
cult or extraordinary cases, where a defense is made, 
the court may, in its discretion, allow extra costs to 
either party, not to exceed five per cent ‘‘upon the 
sum recovered or claimed, or the value of the subject- 
matter involved,” in asuit for a partnership account- 
ing, where the summons gave notice that on default 
judgment would by taken for $65,000, and the com- 
plaint specified sums as received or invested by de- 
fendant’s intestate,amounting to not less than $200,000, 
profits of the firm business, on dismissal of the case for 
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half of the $200,000 constituted the subject-matter in- 
volved, and that it was in the court’s discretion to al- 
low defendant extra costs accordingly. (2) The allow- 
ance of costs in difficult or extraordinary cases where 
adefense is made, under the Code of Civil Procedure 
of New York, § 3253, is reviewable on appeal to the 
General Term. Oct. 4, 1887. Adams v. Arkenburgh. 
Opiniou by Danforth, J. 





ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

ACTION — CONTRACT — JOINT LIABILITY.— A con- 
tract executed and delivered the same day as the lease 
onthe back of which it was written, was as follows: 
“In consideration of the letting of the premises in the 
foregoing instrument described, and for the sum of 
one dollar to me paid, I do hereby become surety for 
the punctual payment of the rent and performance of 
the covenants in said instrument mentioned, to be 
paid and performed by the second parties therein 
named; and if any default shall at any time be made 
therein, Ido hereby promise and agree to pay unto 
Wallace A. Preston, one of the parties of the first part 
named in said instrument, the said rent and arrears 
thereof that may be due, and fully satisfy the con- 
dition of said instrument, and all dangers that may 
occur by reason of the non-fulfillment thereof, with- 
out requiring notice or proof of the demand being 
made. Witness my hand and seal this 5th day of 
January, 1885. Geo. W. Platt, Jr. [u. s.]” Held, 
the two instruments formed a joint obligation, and on 
default by the lessees, a joint action thereon could be 
maintained. It is plain that the contract of George 
W. Platt, Jr., is not one of guaranty. He binds him- 
self in terms asa surety, and his undertaking is to 
pay the rent upon default. If the rent is not paid, he 
is at once liable. There is no possible contingency 
where the other defendants become liable to pay rent 
or damages, but he is also liable, and to the same full 
extent that they are. If they pay the rent the day it 
becomes due, and fully perform the covenants of the 
lease, there can exist no right of action against them 
on the part of the lessors. Only upon their default can 
suit be brought against them, and immediately upon 
such default George W. Platt’s promise is the same as 
theirs, and his liability to the lessors is the same, and 
co-extensive with theirs. [can see no good reason 
why he cannot be sued jointly with the other two de- 
fendants for the rent due upon the lease and upon his 
contract. And his contract must be considered a part 
of the lease. It was executed the same day, under 
seal, and upon the same paper, as the lease, and deliv- 
ered at the same time. It was in law executed at the 
same time as the lease. The whole contract — the 
lease, and his undertaking upon the back of the same 
—took effect from a single delivery. The same con- 
sideration governed the undertaking of the three de- 
fendants, and their promise was in legal effect the 
same, a joint obligation. See Stage v. Olds, 12 Ohio 
160; Leonard v. Sweetzer, 16 id. 1; Scott v. Swain, 
(Penn.) 8 Atl. Rep. 24; McLott v. Savery, 11 Iowa, 323; 
Watson v. Beabout, 18 Ind. 281; Smith v. Sheldon, 35 
Mich. 42; Dye v. Mann, 10 id. 295. Mich. Sup. Ct., 
Oct. 6, 1887. Preston v. Huntingdon. Opinion by 
Morse, J. 


CONTEMPT — INSINUATING THAT COURT WOULD BE 
CORRUPTLY INFLUENCED.— Defendant was a party 
to certain actions in the Supreme Court, known as the 
Smoke-House cases, all of which were of a similar 
character, aud part of which had been decided in his 
favor. While a part of them were pending before the 











court, defendant caused to be published, in a news-~ 
paper published in the city where the court was sit- 
ting, a telegraph dispatch falsely stating that persons 
named had made a wager that owing to the influence 
of adverse claimants, the Supreme Court would reverse 
its former decision in the Smoke-House cases. Held, 
a contempt at common law. The defendant disclaims 
in his affidavit any intention to treat the court with 
the slightest contempt in publishing said telegram; 
but the court is not bound by such disclaimer, but 
may inquire into the truth of the matter. ‘The 
meaning and intent of the defendant in publishing 
the dispatch must be determined by a fair interpreta- 
tion of the language used.” ‘The construction and 
tendency of the publication, as bearing upon its 
character asa contempt, are matters of law for the 
court.’’ Henry v. Ellis, 49 Iowa, 205; People v. Wilson, 
64 Ill. 195, and also numerous authorities cited in the 
latter case. The defendant says in his affidavit that 
in making the publication in the *‘Independent”’ he “‘in- 
tended no disrespect or improper conduct toward the 
court; but on the contrary, was prompted solely to so 
publish the same as an item of news, and apprise the 
court of what had transpired, that it might act in the 
premises as it saw proper.’’ He further says that 
Murphy and Cannon were copartners in the real-estate 
business, and on that account interested in having the 
surface claimants succeed in said cases; that Murphy 
stated to him in substance and effect the facts pub- 
lished in the “Independent,” and he was thus informed 
of the wager at the time he sent the dispatch. On the 
hearing of this case, the defendant voluntarily put 
himself upon the witness stand, and among other 
things swore that his object in sending that telegram 
was ‘“‘to have the thing generally discussed to have a 
chance to make wagers, as he was satisfied the decis- 
ion would not be reversed.”’ He further discloses the 
fact that Cannon and Murphy had made no wager at 
all, but that he had procured a simulated one to be 
made. Itis seldom we find as many contradictions 
and as much falsehood in so short a record as the case 
before us contains. The dispatch itself is false. 
Cannon and Murphy had made uo wager. Murphy 
had not informed him of the wager; he knew all about 
it himself. He says his sole purpose was to publish it 
asan item of news, and apprise the court of what had 
transpired, that it might act in the premises as it saw 
proper. Then again he says his purpose was to have 
the matter generally discussed, that he might havea 
chance to make wagers on the decision. We donot 
believe that any of the reasons given is the true one; 
but we willconsider what the motive was. In the con- 
versation he had with Murphy, the latter told him 
that the counsel for the claimants in the Smoke-House 
cases had developed some new points that he believed 
would cause the court to decide his suits then pend- 
ing before it against him. In thisis to be found the 
real motive that moved the defendant to send the 
telegram. In the words “ that owing to the influence 
of some surface claimants on the Smoke-House lode 
the Supreme Court would reverse its former decision” 
lurks the insinuation that undue influence was being 
brought to bear upon the court by his adversaries in said 
suits. He expected in this way to make the public be- 
lieve that Cannon & Murphy,a firm of real-estate dealers 
in the city of Butte, would not make a wager of $500 
that some of the ‘‘ surface claimants ” would so influ- 
ence the court that it would reverse its former decis- 
ion, without having strong grounds for believing it 
was true. He intended, by sending the telegram to 
the ‘‘Independent,”’ and publishing it in the city where 
the court was then sitting, toreach thecourt. He says 
himself in his affidavit, that his purpose was to apprise 
the court of what had transpired, that it might act in 
the premises as it saw proper. He fabricated a false- 
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hood, attributed it to other parties, and published it, 
to apprise the court of what had transpired,— to influ- 
ence its decision in the suits then pending before it in 
which he wasa party. He hoped by informing the 
judges that it was believed that the defendants to the 
suits in which he was plaintiff were bringing influence 
to bear upon them so that they would reverse their 
former decision, to make them feel that they could 
not afford to do so, lest it would be said of them by 
the public that they had been induced by corruption 
to make such decision. His purpose to reach one of 
the judges, and to influence him to stand firm in his 
former holding, is as obvious as if he had sent the dis- 
patch to each of them personally, instead of publish- 
ing it in avewspaper, where he knew they were bound 
to read it. If the telegram had been true, he might 
have been execused upon the ground of an honest 
motive. But what could bave induced him to manufac- 
ture a falsehood, and send it, but a corrupt motive to 
influence the court? Must a court that sits to try 
causes be insulted by the very parties to the fsuits 
which they are trying, by a covert and cowardly in- 
sinuation of official corruption, and have no power to 
punish such parties for contempt? To deprive them 
of such power is to take away from them the right of 
judicial self-defense. There can be no doubt but that 
his conduct is a contempt of court at common law. 
Mr. Bishop, in his work on Criminal Law, vol. 2, § 245, 
says: ‘‘And according tothe general doctrine, any 
publication, whether by parties or strangers, relating 
to a cause in court, if it hasa tendency to prejudice 
the public respecting its merits, and to corrupt the 
administration of justice * * * may be visited as 
acontempt.”” In 2 Hawk. P. C. 220, contempts are 
classified as contempts inthe face of the court, and 
contemptuous words or writings concerning the court. 
Blackstone says contempts may be committed ‘ by 
speaking or writing contemptuously of the court or 
judges acting in their judicial capacity, * * * and 
by any thing, in short, that demonstrates a gross want 
of that regard aud respect which, when once courts of 
justice are deprived of, their authority is entirely lost 
among the people.’’ 4 Cooley, Bl. Com. 285. The 
Supreme Court of Illinois has defined contempts to be 
** direct,” such as are offered in the presence of the 
court while sitting judicially, or ‘‘ constructive,” such, 
though not in its presence, as tend by their operation 
to obstruct and embarrass or prevent the due admini- 
stration of justice.’’ Stuart v. People, 3 Scam. 395. 
And in this case the court held that such acts would 
be considered as done in its presence. Courts are 
organized for the administration of justice, and the 
whole doctrine of contempt grows out’of the necessity 
of removing every obstruction in its way, by visiting 
summary punishment upon those who undertake to 
defeat it. The right to punish for contempt is inher- 
ent in all courts of justice. Itis a partof their very 
life, and a necessary incident to the exercise of judi- 
cial power. U.S. v. New Bedford Bridge, 1 Woodb. 
& M. 407; State v. Johnson, 1 Brev. 155; Yates v. Lan- 
sing, 9 Johns. 416; Casat v. State,40 Ark. 514; U.S. 
v. Hudson, 7 Cranch, 32; State v. Doty, 90 Am. Dec. 
674. In the case of Stuart v. People, 3 Scam. 395, the 
Supreme Court of Illinois say that “in the class of 
constructive contempts would necessarily be included 
all acts calculated to impede, embarrass, or obstruct 
the court in the administration of justice.’’ Such acts 
would be considered as donein the presence: of the 
court. Contempts committed out of the court’s pres- 
ence are often held to have been constructively com- 
mitted in its presence. It makes no difference whether 
the defendant was in Butte or Helena, in the court- 
house in the presence of the court, or out of it; when 
he published the obnoxious dispatch, the authority to 
punish for it isequa!!~ clearat common law. Upon 








the right to punish for constructive contemptin Eng- 
land and America, see Respublica v. Passmore, 3 
Yeates, 441; Respublica v. Oswald, 1 Dall. 319; Mas- 
ters v. Edwards, 1 Caines, Term R.515; Tenney’s case, 
3 Fost. 162. In the case of Neel v. State, 50 Am. Dee, 
209, the court say: “This power extends at common 
law, not ouly to acts which directly and openly insult 
or resist the power of the court, or the purposes of the 
judges, but to consequential, indirect, and construe. 
tive contempts, which obstruct the process, degrade 
the authority, or contaminate the purity of the court.” 
Mont. Sup. Ct., Oct. 15, 1887. Territory v. Murray. 
Opinion by McConnell, C. J. 


CONTRACT — COVENANT IN RESTRAINT OF TRADE — 
SALE OF LIQUOR ON PREMISES.— A deed contained the 
clause, **‘ No intoxicating liquors are to be sold on said 
premises in less quantities than five gallons.”’ Held, 
that the restriction was not sucha restraint of trade 
as to make it invalid. It was one of the most ancient 
rules of the common law that all contracts in restraint 
of trade were void. Welearn from the Year Books 
that this was considered as settled law in England as 
early as the year 1415; and its courts would not then 
tolerate the least infraction of this rule. It was en- 
forced with much judicial severity, and doubtless grew 
out of the law of apprenticeship, under which no one 
in that country could earn a livelihood at any trade 
until after long service, and then he must continue in 
the one adopted by him, or have none. For 200 years 
the rule existed, without exception, that all contracts 
in restraint of trade were void. It was qualified how- 
ever as the law of apprenticeship broadened; anda 
distinction was then drawn by the cases of Broad v. 
Jollyfe, 3 Cro. Jac. 596 and Mitchell v. Reynolds, 1 P. 
Wms. 181, between a general and a limited restraint 
of trade. Other decisions followed, until it became 
the settled English rule that while a contract not to 
do business anywhere is void, yet one stipulating no 
to do so in a particular place, or within certain limits, 
is valid. This has always been the rule in this coun- 
try. The wisdom of the rule as qualified cannot be 
doubted. It is eminently suited to the genius of our 
institutions. It prevents the building up of monopo- 
lies, and the creation of exclusive privileges. Con- 
tracts in general restraint of trade produce them; 
they tend to destroy industry and competition ina 
country, thus enhancing prices, and diminishing the 
products of skill and energy; they impair the means 
of livelihood, and injure the public, by depriving it of 
the services of men in useful employments. The law 
therefore guards against these evils by declaring such 
contracts void. Pyke v. Thomas, 4 Bibb, 486. This 
reasoning however does not apply to such as impose 
but a special restraint; as notto carry on trade at a 
particular place, or with certain persons, or for a 
limited reasonable time. The party contracting is 
then left free to exercise his trade or transact busi- 
ness at other places, other times, and with other per- 
sons. Indeed, a particular trade may be promoted by 
being limited for a short period to a few persons, and 
the public benefited by preventing too many from 
engaging in the same calling at the same place. If 
therefore the limitation be a reasonable one, it will be 
upheld. Grundy v. Edwards, 7 J. J. Marsh. 368; 
Turner v. Johnson, 7 Dana, 435. The one now under 
consideration is so. 1t related to the use and occupa- 
tion of the property. It was a covenant running will 
the land, and therefore effective against a tenant or 
assignee of the vendee; and the appellants were when 
enjoined, engaged in the willful violation of 1t. Steph. 
N. P. 1113. Ky. Ct. App., Oct. 13, 1887. Sutton v. Head. 
Opinion by Holt, J. 


CRIMINAL LAW —SALE OF BEER FOR MANUFACTURE 
OF SODA-WATER.— Where one, holding a permit from 
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the county board of supervisors to sell intoxicating 
liquors for mechanical, medicinal, culinary and sacra- 
mental purposes, sells beer by the keg, to be used in the 
manufacture of of a beverage known as ‘*‘ I. M. Soda- 
Water,” it isa violation of the permit. The statute 
jis not designed merely to prevent intoxication, but 
the use to any extent of intoxicating liquor as a bever- 
age. It is only in exceptional cases that the use of 
jntoxicating liquor as a beverage resultsin intoxica- 
tion. It is not usually drunk in sufficient quantity 
to intoxicate. But the sale of liquor to be used asa 
beverage isaviolation of the law, regardless of the 
quantity in which it is to be used at one time, or the 
extent to which it is to be diluted. A large part of the 
evil attendant upon the use may be done, though the 
particular use may not result in intoxication. The 
habit and appetite may be formed. Evils are some- 
times dangerous in proportion to their insidiousness. 
The name ** Soda-Water”’ has a very inoffensive sound, 
and might easily commend the drink to the inexperi- 
enced and unwary. We do not think the statute is 
designed to sanction the use of it asa beverage if it 
contains an intoxicating ingredient. The sale of the 
beer, in the case at bar, was a sale of it to be used asa 
beverage, and we are not able to see that the precise 
way in which it was to be used detracted much from 
ite objectionableness. The beer contained an intoxica- 
ting ingredient, and was capable of doing the injury of 
intoxicating liquor, in part at least, though so diluted 
that the use would not result directly in intoxication. 
Iowa Sup. Ct., Oct. 6, 1887. State v. Yager. Opinion 
by Adams, C. J. 

EvVIDENCE—NEGLIGENCE—SUBSEQUENT REPAIRS.--In 
an action against a horse railroad company to recover 
damages for injuries sustained in a collision between 
one of its cars, on which the plaintiff was a passenger; 
and a hook and ladder truck of the fire department, 
itis not competent to show that directly after the ac- 
cident brakes were put on this and other city trucks. 
The object of the evidence was to show that there 
was a defect in the truck, so that it could not be read- 
ily stopped. The materiality of this testimony is not 
obvious. The court held, in effect, that whether the 
truck was driven with care or not was only significant 
as bearing upon the question whether the accident was 
unavoidable; that it was no excuse for negligence on 
the part of the driver of the street car that those in 
charge of the truck were also negligent, or driving at 
arapid rate. The principle is familiar that all persons 
who act together in committing a tort are jointly and 
severally liable therefor. So even if the collision was 
caused by the joint negligence of the driver of the 
street cur and those in charge of the truck, still the 
defendant is responsible for the injury. Wis. Sup. Ct., 
Oct. 11, 1887. Heucke v. Milwaukee City Ry. Co. Opin- 
ion by Cole, C. J. 





——_»~___—_ 
MEETING OF THE STATE BAR 
ASSOCIATION. 

The committee charged with the duty of making 
arrangements for the next annual meeting of the New 
York State Bar Association, to be held in the Senate 
Chamber, Capitol, Albany, January 17 and 138, 1888, 
met in the rooms of the association, Capitol, on 
Monday, Nov. 28. 

The following members of the committee were pres- 
ent: Henry G. Danforth, Rochester; Matthew Hale, 
Albany; Wm. H. Arnoux, New York; A. T. Clear- 
water, Kingston; Hamilton Harris, Albany; Arthur 
L. Andrews, Albany; Charles R. Hall, Norwich. 

An interesting programme of the proceedings of the 


ANNUAL 


the ALBANY LAW JOURNAL ata later day. <A copy of 
the programme will also be transmitted to each mem- 
ber of the association by mail. 

A communication from Governor D. B. Hill was re- 
ceived, inviting the members of the association to a 
reception to be given them by him at the Executive 
Mansion on the evening of Jan. 17, 1888. 

A resolution accepting Governor Hill’s invitation 
was unanimously adopted. The secretary of. the 
association was appointed a committee to wait on 
his excellency and present him a copy of the said 
resolution. 

In view of the governor’s reception, a resolution was 
adopted dispensing with the usual annual association 
dinner. 

The members of the committee expressed themselves 
highly gratified with the exceedingly prosperous con- 
dition of the association, and in the very large addition 
to its membership during the past year. 





COURT OF APPEALS DECISIONS. 
i E following decisions were handed down Tuesday, 
Nov. 29, 1887: 

Conviction and sentence reversed and new trial 
granted—People v. Jacob Sharp—Opinion by Danforth, 
J., all concurring and a supplemental opinion was 
written by Peckham, J. Judgment affirmed with 
costs—Ellen Urquhart, respondent, v. City of Ogdens- 
burgh, appellant. ——Judgment affirmed without costs 
—John J. Serviss, appellant-respondent, v. Lucy Mc- 
Donnell, respondent-appellant, and others. Order 
of General Term and Surrogate’s Court reversed and 
letters revoked with costs, as expressed in the opinion 
—In re Estate of ex-Gov. John B. Page, deceased. — 
Order of General Term dismissing appeal reversed, 
and uppeal ordered to be heard on the merits by that 
court—Ithaca Agricultural Works, appellant, v. Judah 
Eggleston, respondent, and Allen B. Eggleston, con- 
testant.——Judgment affirmed with costs—Charles L. 
Picket, appellant, v. Edward C. Bartlett and another, 
respondent,——Judgment of General Term modifying 
judgment entered in report of referee reversed, and 
that of referee affirmed with costs—Wm. B. Cooper, 
appellant, v. The Hong Kongand Shanghai Banking 
Corporation, respondents.—Judgments of courts be- 
low reversed, new trial granted, costs to abide event 
—Jacob Miller, appellant, v. Phoenix Mutual Life In- 
surance Company, respondent.——Judgment reversed, 
new trial granted, costs to abide event—Agnes L. 
Reid, respondent, v. Samuel L. Mulford, appellant, 
and others.——Judgments of General Term and Cir- 
cuit Court reversed, new trial granted, costs to abide 
event—The Yew York Rubber Company, v. John 
Rotheroy and another, respondents.—Judgment 
affirmed with costs—Florence McPherson, respondent, 
v. Patrick Rollins and another, impleaded, ete., ap- 
pellants.— Judgment affirmed with costs—John W. 
Gilbert, v. Henry S. Deshon, appellant, and another. 
—Judgment affirmed with costs—Sally M. Jeffers 
and another, appellants, v. Robert N. Jeffers, re- 
spondent.— Judgment affirmed with costs—Martha 
Albert, respondent, v. Delaware and Hudson Railroad 
Company, appellant. ——Judgment affirmed with costs 
—John Greso, respondent, v. Benjamin J. Hall, ap- 
pellant.——Judgment affirmed with costs—The Dis- 
count and Deposit Bank of Clarence, respondent, v. 
Samuel F. Osterhoudt, appellant. ——Judgment af- 
firmed with costs— George A. Manchester and another, 
respondents, v. Philip Braeudin, appellant.—Judg- 
ment affirmed with costs—Isabella Smith, appellant, 
v. City of Brooklyn, respondent.—Judgmeut af- 
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Mills W. Barse and others, respondents, and Same, 
appellants, v. John I. McKinney, and others.—— 
Judgments affirmed with costs—In re Judicial settle- 
ments of accounts of Lawson A. Long, etc.—Judg- 
ment affirmed with costs—Marrion S. Robinson, re- 
spondent, v. Andrew H. Frank, appellant.——Judg- 
ment affirmed with costs—James F. Brooks, respond- 
ent, v. New York, Lake Erie and Western Railway 
Company, appellant. ——Judgment reversed, new trial 
granted, costs to abide event—Alfred Rose and an- 
other, respondents, v. Caroline A. Strong and others. 
— Judgment modified as stated in the opinion, with- 
out costs—Lawrence J. Callahan and others, respond- 
ents, v. George F. Gilman, appellant. ——Order af- 
firmed, and judgment absolute ordered for plaintiff, 
with costs in all courts—Joseph H. Bushby, respond- 
ent, v. New York, Lake Erie and Western Railway 
Company, appellant. ——Judgment affirmed with costs 
—George Streat, appellant, v. Henry Victor Roths- 
child and others, respondents. —-Judgments of Gen- 
eral Term and Circuit reversed, new trial granted, 
costs to abide event—Luella S. Root, respondent, v. 
Harriet E. Wadhams, appellant. —-Judgment af- 
firmed with costs, aud judgment absolute against ap- 
pellant ordered in the stipulation—John Ollson, re- 
spondent, v. Thomas Walsh and another, appellants. 
— Judgment affirmed with costs—American Ex- 
change in Europe, appellant, v. William H. Robertson, 
a collector, respondent.—Judgment affirmed with 
costs—Stephen Sweet, as survivor, etc., respondent, v. 
Alex. Taylor, appellant.——Judgment reversed, new 
trial granted, costs to abide event—Mary C. Fargis, 
appellant, v. William T. Walton, respondent.—— 
Judgment affirmed with costs—Julius Cutler, Jr., and 
others, appellants, v. George F. Victor and others, re- 
spondents.——Judgment affirmed with costs—John 
Consalus, respondent, v. Isaac McConihe and others, 
appellants.——Judgment affirmed with costs—Isaac 
McConihe, respondent, v. Francis A. Fales and others, 
appellants.——Judgment reversed, new trial granted, 
costs to abide event—Joseph M. Berry and others, re- 
spondents, v. Andrew Brown, appellant. ——Judgment 
affirmed with costs—Louis J. Simonie, respondent, v. 
New York, Lake Erie and Western Railway Com- 
pany, appellant.——Judgment affirmed with costs— 
Merchants’ Loan and Trust Company, appellant, v. 
Henry Clair, respondent. Judgment affirmed with 
costs—Henry C. Dart, respondent, v. William E. Laim- 
beer, appellant.——Judgment and conviction of mur- 
der in the first degree affirmed—People, respondent, 
v. Daniel Driscoll, appellant.——Judgment affirmed 
with costs—Annie Grapp, respondent, v. New York 
Central and Hudson River Railroad Company, appel- 
lant.——Judgment affirmed with costs—John N.Gran- 
ville, respondent, v. New York Central and Hudson 
River Railroad Company, appellant. 


NOTES. 


By the way, it is a curious fact, that with the single 
exception of the New Jersey Law Journal none of the 
enterprising gatherers and distributers of legal news 
seem to have heard of the discontinuance of the 
Eastern Reporter. The American Law Review still in- 
cludes the Eastern in its list of legal periodicals. Even 
the ALBANY LAw JouRNAL has made no allusion to 
the untimely decease of its neighbor, although we be- 
lieve it was published at the same office. Common 
decency it would seem, with a proper regard for the 
opinions of mankind, would have required the bril- 
liant editor of the ALBANY to drop a public tear in the 
premises, and we should have expected an epigram- 
matic obituary with the glowing panegyric depicting 








the many virtues and excellencies of the departed,— 
American Digest. 


Mopesty.—‘“ Modesty is a quality which highly 
adorns a woman.’’ We learned this in our copy-book 
days, but we never knew how gracefully it bedecked 
an editor until we read the subjoined paragraph from 
the ALBANY LAW JOURNAL of the 5th inst.: “ Mr, 
Charles C. Soule, the well-known law-book publisher 
of Boston, whose shop has the odor of sanctity belong- 
ing to the late Freeman Street Chapel, has issued a 
catalogue of his publications, with portraits of the 
authors, including Messrs. Wood, Schouler, Stimson, 
Chamberlayne, B. V. Abbott, Ewell, Jones, Sheldon, 
Indermaur, Cohen, Henry Austin, and another—a 
fine array of intellectual beauty, excepting that other.” 
We only know “‘that other” in the spirit, but from 
that knowledge have no doubt that those who know 
him in the flesh will assign to him as his proper place 
in Mr. Soule’s galaxy of worthies the position facile 
princeps, or at the very least, of primus inter pares.— 
Central Law Journal.. 


The ALBANY LAw JouRNAL of the 19th hasa well 
considered article on that vexed question, when and 
how far a judgment against the principal debtor binds 
his surety. The writer protests against the admission 
of it in evidence in any case except, as we understand 
him, unless (1) the surety is really an indemuitor, or 
(2) the judgment is in the nature of a confession or 
admission, and the principal is dead, and the circum- 
stances are such that the judgment can be admitted 
under the familiar rule as to admissions against 
interest, or (3) the surety expressly or by implication, 
agreed to abide the event of asuit against the princi- 
pal. It should not be forgotten that there isa class 
of cases in which the very object of requiring a surety 
is to give assurance that the supposed debtor will not 
take advantage of some personal defense, as alleged 
ground of exoneration. Covenants in such cases 
should beso drawn as to make the intent clear.—N. 
Y. Daily Register. 


The following, which we find in the ALBANY LAW 
JOURNAL of Nov. 5, contains so much of truth, and is 
so well said in short, pithy sentences, sparkling all 
through with evidence of the earnestness and con- 
viction of the writer, that we cannot resist the im- 
pulse to publish it. It will certainly interest our read- 
ers, very few of whom, we venture to say, havea 
friendly interest in the ‘‘ Personal Liberty ’’ move- 
ment, and it should interest every sympathizer with 
that movement to know what a conservative law 
journal of national repute has to say regarding the 
movement.—Marshall (Mich.) Stateman. 


“The custom of advocates to render their services 
quiddam honorarium does not exist in this country. 
We doubt very much if counsel for appellant, who 
discourse with such evident admiration upon this 
practice as it existed centuries ago in Rome, in France, 
and in England, would be willing to see it established 
in Colorado. The advocate or counselor who should 
here to-day imitate Cicero, and give his services gratui- 
tously, relying solely upon the gift which, in the lan- 
guage of Sir John Davy, ‘guieth honor as well to the 
taken as the guier,’ would soon find the wolf at his 
door, anless, like Cicero, he had other sources of 
revenue. It may, from counsel's standpoint, be a 
humiliating fact, but it is a fact nevertheless, that in 
this respect the legal profession occupies the stalus 
with us of other employment followed for a livelihood. 
The attorney is considered worthy of his hire, and is 
not in danger of disbarment if he contract in advance 
for his fees, and collect them by suit, when necessary, 
after the service is rendered.’’ Helm, J., in Fillmore 
v. Wells, Colo. Sup. Ct., Oct. 18, 1887. 
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CURRENT TOPICS. 

HERE is ‘‘swearing at the tavern.” The ‘‘ lay 
mind” is disturbed, and the ‘‘learned jurist” 

of the newspaper is muddled by the Sharp decision. 
The ‘‘learned jurist” of the Zribune has stubbed 
his mental toes over a mare’s nest, and makes a 
two-column present of it to that newspaper. It isa 
pity that he hides under the signature of ‘‘E. B. 
R.,” because we do not know any ‘‘ learned jurist ” 
of those initials, and it would be a great boon to us 
and to the profession to know who he 1s, so that 
we could ‘put him on the list ” for an appointment 
to the bench — unless he 1s already there. We hope 
he is not merely some sore-headed gentleman who 
has lost a case in the Court of Appeals, or lost 
money on Mr. Nicoll’s non-election. This learned 
pundit obligingly informs us what the law is and is 
not, and indulges in many keen sarcasms and 
much pointed ridicule at the expense of those un- 
learned persons who constitute the Court of Appeals. 
It is probably not worth while to notice these, be- 
cause the chances are that one of these days having 
waked up to the consciousness that he has made 
himself an object of derision like the late irascible 
and half-cocked Mr. O’Conor, he will, like that dis- 
tinguished gentleman, don the sackcloth of repent- 
ance and invite these same judicial rascals to dinner, 
that is, always provided he has money enough left 
from election to square the bills. We will now 
seriously proceed briefly to take the conceit out of 
Elaborately Blundering Recalcitrant, if that is his 
name, and make the 7’ridune ashamed of its editorial 
hullaballoo. We shall not waste much time upon 
the Tweed decision. ‘‘ E. B. R.” evidently does not 
understand what that decision was, for he says it 
was ‘‘that a man who has been charged with sev- 
eral crimes in several counts of an indictment 
should” ‘not be punished for each crime of 
which he was adjudged guilty,” and contends 
that such a decision was wrong! According to 
this learned gentleman's misstatement of the case, 
a man could be lawfully punished for mur- 
der, rape, arson, bigamy and a misdemeanor all 
under one indictment! And he calls this a ‘‘ just 
and common-sense proposition!’’ Until this learned 
person can exercise self-control enough to say what 
he means, and exhibit knowledge enough to fit out 
a six months’ law-student, we shall not waste any 
powder against his criticism of the Tweed decision. 
But now to the case in hand. ‘‘E. B. R.” cites the 
constitutional amendment of 1874, which enacts in 
substance that any successful bribe-giver shall be 
“liable to punishment” for felony, unless he turns 
State’s evidence on a prosecution of the taker, and 
argues that consequently Sharp must have been 
convicted unless he turned State’s evidence. To be 


Vou. 36— No. 24. 





sure that is so, if there was legal evidence upon which 
to convict him; surely not otherwise. You cannot 
convict a man of bribe-giving upon a mere allega- 
tion in an indictment. You must prove him guilty 
by competent evidence. You may not compel him 
to testify against himself,—the same Constitution 
provides that: “liable to punishment” does not 
mean punishment without competent or upon in- 
competent evidence. Then section 79 of the Penal 
Code came in and provided that the bribe-giver 
upon a prosecution or investigation might be com- 
pelled to testify against the bribe-taker, but that his 
testimony must not be used in any prosecution or 
investigation against him. And the court decided 
that Sharp’s testimony before the legislative com- 
mittee was compulsorily procured upon such an 
‘* investigation,” and therefore could not be used 
against him on his trial. In a word: Sharp was 
himself ‘‘liable to punishment,” unless he had 
turned State’s evidence against the others, provided 
you could prove that he had offered the bribe, and 
you could not prove this by his own extorted testi- 
mony. Any thing very mysterious about this? But 
‘KE. B. R.” complains that the court did not pay 
any attention in the opinions to this argument. We 
have not seen the opinions, but granting the cor- 
rectness of this assertion, we do not wonder that 
they passed by so baseless and trifling an argument, 
and devoted themselves to those of serious weight. 
We recollect that Mr. Nicoll made some parade of 
this argument, but if we recollect right, the point 
had not been pressed below. The only question was 
the meaning of the word ‘‘investigation.” The 
court held that the proceeding before the legislative 
committee was a “judicial investigation,’’ and that 
was the end of the case — the admission of Sharp's 
testimony before it was error. After this ‘‘E. B. 
R.” becomes so devious and “erratic” that we can- 
not follow him. His expressions are of a wander- 
ing class, as Mrs. Lirriper would say. He argues 
that if all the ‘‘ Broadway grabbers” had marched 
before the committee ‘‘and sworn to the giving of a 
bribe which had been accepted,” they would all 
have gone scot free! Now this passes legal com- 
prehension. There never has been any claim that 
Sharp’s evidence before the committee cleared him. 
That was not the point. The point was that it 
could not be used against him. If you cou'd not con- 
vict him without it, why he simply coul.i not prac- 
tically be punished, although he was ‘liable to 
punishment” on proper conviction. No, no, “E. 
B. R.” you are all wrong -- crazy, so to speak. 
Better think it over, apply cooling lotions to your 
heated brow, take it all back, and invite the judges 
to dinner. Of course they will not accept, but it 
will exhibit a grain of common sense and legal sense 
on your part, and convince the bar that if you are a 
donkey, you are a good-natured one. 


We publish with pleasure a communication from 
so influential, experienced and progressive a lawyer 
as Mr. Milburn, on the remedy for the block in 
our Court of Appeals, although we cannot wholly 
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agree with him. On the ‘first point —recommenda- 
tion to cut off appeals from certain orders—we readily 
fall into line with him. But we have been known 
of old to be strenuously opposed to limiting ap- 
peals. It is superfluous to repeat the arguments 
against it. We content ourselves with saying now 
that the people havea right to indulge in litigation, 
and to provide for its dispatch, and having done 
so, to avail themselves of all the means and reme- 
dies provided. The problem how to dispatch legal 
business is not solved by recipes how not to do it. 
If a physician is crowded with patients he does not 
kill some of them off to make things easy. 
Seriously objectionable also is Mr. Milburn’s recom- 
mendation to allow the chief judge to summon up 
Supreme Court judges now and then, in his discre- 
tion, to put their shoulders to the wheel. We want 
no such thing. The sitting of the Supreme Court 
judges by turn in the Court of Appeals was one of 
the worst features of the old system, and was abol- 
ished by the new Constitution. To allow the chief 
judge to accomplish the same thing at intervals at 
his pleasure would be worse. The people are en- 
titled to have a uniform and known court, selected 
for this particular station, fitted for it by training 
and experience, continually removed from local and 
popular influences. The suitor has the right to 
know beforehand who his judges are to be. But 
worst of all is Mr. Milburn’s suggestion to allow 
appeals in cases involving less than one thousand 
dollars, only at the discretion of the General Term. 
No court can safely be trusted with such a discretion. 
There are many complaints against the existing ex- 
ercise of it. Does anybody suppose, for example, 
that the General Term of the First Department 
would have allowed Jacob Sharp to appeal if his 
right had depended on their will? So in civil cases 
there must frequently be a bias and a conceit, un- 
conscious, perhaps, which would deny suitors just 
privileges. It is not for the courts to say whether 
the suitor shall or shall not have the privilege of 
litigation. The simple —the only — remedy for 
the grievance in question is to supply judges enough 
to sit all the time, and let them take turns as they 
do in Maine, Massachusetts, New Jersey, Pennsyl- 
vania, Ohio and other States. Security may be 
exacted on stay of execution, and penalties imposed 
for frivolous appeals. 


The Open Court says: ‘‘The ALBany Law 
JOURNAL reprints our editorial on ‘Anarchy and the 
Anarchists,’ and calls it a ‘ very moderate article, well 
and discreetly written,’ but it seems to have had 
but little or no effect on our legal contemporary, 
who thinks hanging is ‘ the best use to make of such 
assassins and dastards.’ But the Legal Adviser, of 
this city, has sounder and more humane views on 
this subject.’ Our go-as-you please contemporary’s 
article ‘‘seems to have little or no effect ” on the gov- 
ernment, unless it may have been influential in pro- 
curing mercy for the worst of the assassins. This 
arguing after the event reminds us of Gen. Israel 
Putnam, who in the revolutionary war caught a 





British spy, and received a letter from the British 
commander threatening that if the spy were exe- 
cuted he would retaliate on American prisoners in 
his hands. To which Putnam replied: *‘‘ So-and-so 
has been apprehended as a spy, tried as a spy, con- 
victed as a spy, and will be hanged asa spy. P.§, 
He has been executed accordingly.” We did not 


know that the Legal Adviser had any ‘“‘ views ” except 
advertisements. It is noteworthy, also, that so far as 
we have observed the Chicago Legal Journal has not 
had a word to say on this subject. We are informed 
by a prominent Chicago lawyer that all the “ panic” 
existed outside of Chicago, and was probably news. 
paper stock in trade. 


There is considerable interest in the “ Report of the 
Seventh Annual Meeting of the Missouri Bar Asso- 
ciation,” in July last. A paper on the Relation of 
Attorney and client — well worn topic —by Hon, 
John W. Henry, is very readable. It contains a 
great deal of plain and sensible talk. The essayist 
denounces the extravagance and pomp of modern 
religion, the precociousness of modern children, 
the imperfect education of men for professions, 
Was he not a little satirical when he said: ‘‘ The 
model husband,— but you know what that is, 
Each of you married men can see one by looking 
into his mirror. He is not » member of a club, 
does not spend his evenings from home, at a 
meeting of some secret society or convivial club, 
has a higher regard for his own wife than for any 
other woman, and prefers her company to that of 
the wife of some other men. The model wife,— 
but each of you married men has one at home.” It 
is interesting to learn that Mr. Justice Miller was 
originally a physician, We agree with the learned 
writer in the following: ‘‘ For the young lawyer 
there is no more direct road to perdition than 
that travelled by the politician. Leave politics to 
men advanced in years, but as for yourselves shun 
it as you would a pestilence, for all along the high- 
way of political life, at every step, are devil’s sta- 
tions to drag you down to hell.” And we commend 
this to certain young lawyers of this city, whose 
mouths are just now full of the ashes of the apples 
of Sodom. The annual address by Prof. C. G. 
Tiedeman, author of a very interesting work on the 
Police Power of the government, was entitled “The 
Doctrine of Natural Rights in its bearing upon 
American Constitutional Law.” Two debates close 
the proceedings: ‘‘Is it advisable to abolish the 
disabilities of coverture of married women in this 
State?” the affirmative sustained by Mr. E. 8. 
Scarvitt, the negative by Mr. J. A. Harrison; and 
‘*Ts it advisable to abolish the elective and substi- 
tute the appointive system of selecting the judi- 
ciary?” the negative sustained by Mr. N. ©M. 
Givan, the affirmative not given. There was one 
peculiar resolution adopted, namely, that each 
member of the association be permitted to bring a 
lady to the ‘‘ banquet.” This is commendable, and 
if generally adopted would result in a moderation 
of imbibing and utterance. 
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NOTES OF CASES. 

N Bennett v. State, Texas Court of Appeals, Oct. 
22, 1887, it was held that though the pardon of 

one convicted of felony will in general restore his 
competency as a witness, yet the conviction may 
still be used to affect his credit. The court said: 
“ With regard to the general effect of a pardon, the 
accepted doctrine is that a full pardon absolves the 
party from all legal consequences of his crime. It 
makes the offender a new man. It blots out his 
offense, and gives him a new credit and capacity ; 
and even so far extinguishes his guilt as that, in 
the eye of the law, the offender is as innocent as if 
he had never committed the offense. Hunnicutt v. 
State, 18 Tex. App. 499; Carr v. State, 19 id. 635, 
and authorities collated and cited. Notwithstand- 
ing this comprehensive doctrine, it seems equally 
well settled that, whenever the pardoned convict is 
presented as a witness, the judgment of his convic- 
tion may be put in evidence against him. Mr. 
Wharton says: ‘Buta pardon does not preclude 
such conviction from being put in evidence,’ and 
in support of his text he cites in the note a long 
array of authorities of the highest standing, (Whart. 
Crim. Ev. 8th Ed., § 489), taken from the opinion 
in Curtis v. Cochrane, 50 N. H. 244. In that opin- 
ion it is said: ‘A pardon is not presumed to be 
granted on the ground of innocence or total refor- 
mation, (citing authorities.) It removes the disa- 
bility, but does not change the common-law prin- 
ciple that the conviction of an infamous offense is 
evidence of bad character for truth. The general 
character for truth, bad enough to destroy his com- 


pentency as a witness, must be bad enough to affect: 


his credibility when his competency is restored by 
the executive or legislative branch of the govern- 
ment.’ Mr. Greenleaf seems to think that a par- 
doned felon who has served his full term in 
the penitentiary ‘would be entitled to very little 
credit.’ 1 Greenl. Ev. (13 ed.) § 377. Mr. Starkie 
says: ‘And although a pardon cannot convert a 
wicked man into an honest one, and confer credi- 
bility upon one who through the infamy of his 
conduct is not credible, yet sich a pardon must be 
presumed to have been conferred after inquiry, upon 
good and sufficient ground, on an object worthy of 
the indulgence, and therefore worthy of being heard ; 
but the degree of credit is still to be left to the jury.’ 
Starkie Ev. (7th Am. Ed.) 99. It was held in Baum 
v. Clause, 5 Hill, 196, that, ‘though the pardon of 
one convicted of felony will in general restore his 
competency as a witness, yet the conviction may 
still be used to affect his credit.’ In the light of 
these authorities, the action of the court in the 
premises complained of in the third bill of excep- 
tions was not erroneous.” 


In State v. Jones, Louisiana Supreme Court, Oct. 
19, 1887, it was held that the conclusive presump- 
tion of the English common law that a male infant 
under the age of fourteen years is physically imea- 


pable of committing the crime of rape has no appli- 
cation in Louisiana. The court said: “In his 
refusal to give the charged asked by defendant, the 
judge is sustained by the authority of the courts of 
Massachusetts, New York and Ohio. Com, V. 
Green, 2 Pick. 380; People v. Randolph, 2 Parker, 
174; Williams v. State, 14 Ohio, 222; O'Meara v. 
State, 17 id. 515; Moore v. State, id. 521, It is ad- 
mitted that the charge asked embodied the rule 
adopted by the common law of England, but the 
American decisions above referred to held that the 
rule was based upon the physiological fact that in the 
climate and among the population of England and 
the other northern countries of Europe puberty was 
so rarely attained under the age of fourteen in males 
as to justify the presumption that prior to that age 
a boy is incapable, and hence cannot be convicted, 
of rape. But recognizing that the period of puberty 
is affected by circumstances of race, climate, habits 
and conditions of life, and discovering as a fact 
that in this country puberty is frequently attained 
at an earlier age than fourteen, they refused to 
apply the English rule; holding that the rule, be- 
ing founded wholly upon the facts prevailing in 
England, had no application to the different facts 
existing in this country. The reasoning applies 
with much greater force to the climatic and racial 
conditions of Louisiana. These authorities fully 
sustain the refusal of the judge to apply the En- 
glish rule, and we have no hesitation in following 
them. * * * The Ohio court said: ‘In our 
State we know that many infants under fourteen 
are capable of being guilty, but that a majority are 
not capable under that age. Hence we are com- 
pelled to suit the rule of law to the facts, as the 
rule itself has no authority but in fact. Modified 
then to our circumstances and condition, the rule 
is: An infant under the age of fourteen is presumed 
to be incapable of committing rape, but that pre- 
sumption may be rebutted by proof.’ Williams v. 
State, 14 Ohio, 222. Obviously, the modification 
was based on the fact stated, that in Ohio ‘the 
majority are not capable under that age,’ which 
supported the presumption of incapacity, but sub- 
ject to rebuttal. Now, in Louisiana, we believe we 
hazard nothing in saying that a large majority of 
youths attain puberty before the age of fourteen 
years. Therefore there is no foundat «n for any 
presumption of incapacity, It might be wise for 
the legislature to establish some limit of age within 
which an irrebutable presumption of incapacity 
might result; but it has not done so. It would not, 
and could not with any reason, fix so high a hmit 
as fourteen years.” The doctrine of this case is 
also held in Tennessee; Wagoner v. State, 5 Lea, 
352; 8. C., 40 Am. Rep. 36. 


In Phillips v. Town of Willow, Wisconsin Supreme 
Court, Nov. 1, 1887, it was held that in an action 
against a municipal corporation for damages for 
injuries sustained by the plaintiff by reason of the 





overturning of his sleigh by a stone in the highway, 
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evidence that another sleigh had been upset, and a 
wagon nearly upset, by the same stone at the same 
time, is inadmissible to prove that the stone was a 
defect, and in the traveled part of the highway. 
The court said: ‘‘ The question is not entirely new 
in this court. In Bloor v. Town of Delafield, 34 N. 
W. Rep. 117, a kindred question was presented and 
considered, That was also an action for injuries 
caused to the plaintiff by being thrown from his 
buggy, his horse being frightened by a mortar box 
in the highway, while he was driving past it in the 
evening. Testimony was offered on the part of the 
town that many horses were driven past the mortar 
box the day it was within the limits of the high- 
way without being frightened. This testimony was 
objected to and excluded. This court approved 
the ruling of the trial court, and held the testimony 
inadmissible. Mr. Justice Lyon, in the opinion, 
says to hold such testimony admissible would be 
to open the door to numerous and perplexing 
side issues, which is always to be avoided. Issues 
would be made, not raised by the pleadings and 
which presumably neither party would be pre- 
pared to try. It must be admitted that the cases 
are not in accord upon this question. In some it is 
held that the evidence of other accidents, or of the 
effect on carriages driven by other persons than the 
plaintiff over the same road, is competent, because 
it has a tendency to show its fitness or unfitness for 
public travel (Kent v. Town of Lincoln, 32 Vt. 591; 
Quinlan v. City of Utica, 11 Hun, 217); or tends to 
prove that the object was or was not naturally cal- 
culated to frighten horses (Darling v. Westmoreland, 
52 N. H. 401; House v. Metcalf, 27 Conn. 682); or to 
show knowledge on the part of the city that a 
bridge was not properly lighted so as to be safe to 
persons crossing it (City of Chicago v. Powers, 42 
Ml. 169); or to show the result of experience or 
experimental knowledge of the possibility of the 
negligent act relied on as causing the injury ( Piggot 
v. Railway Co., 3 C. B. 229, and Morse v. Railay, 
16 N. W. Rep. 358). Other courts have held, as 
this court did in the Bloor case, that all evidence as 
to collateral facts, or those which are incapable of 
affording any reasonable presumption or inference 
as to the principal fact or matter in dispute, should 
be excluded, because such evidence tends to draw 
away the minds of the jurors from the point in issue, 
and to excite prejudice, and mislead them; and 
moreover, because the adverse party, having had no 
notice of such a course of examination, is not pre- 
sumably prepared to meet it. 1 Greenl. Ev., § 52; 
Collins v. Dorchester, 6 Cush. 396; Parker v. Pub- 
lishing Co., 69 Me. 173; Hudson v. Railway, 59 Towa, 
581; Bell v. Railway, 64 id. 322,—and the authori- 
ties referred to in these opinions. The evidence in 
this case was not offered for the purpose of showing 
notice to the town of the defect, but to prove that 
the stone constituted a defect, and was in the trav- 
elled part of the highway. This was the plain 
object of the testimony; proving from the experi- 
ence of others, who had passed with a wagon or 
cutter along the highway, that accidents had hap- 








pened to them by driving against the stone. It is 
apparent that if this testimony was relevant to 
prove a defect, as was said in the Bloor case, it 
would have been competent to show that these 
persons were not driving carefully, or had skittish 
teams; also that hundreds had passed over this 
highway in safety with carriages, notwithstanding 
the alleged defect. So issue after issue would be 
raised, and facts collateral to the issue made by the 
pleadings would multiply; the main issue forming 
new ones, and the suit itself expanding like the ban- 
yan tree of India, whose branches drop shoots to the 
ground, which take root, and form new stocks, till 
the tree itself covers great space by its circumfer- 
ence. We think it a much safer rule to confine the 
evidence to the issue or real fact put in controversy 
by the pleadings, excluding all evidence which re- 
lates to collateral matters.” See note, 44 Am. Rep. 
694. 


—_——¢—__—_—. 


THOMAS ADDIS EMMET AND WILLIAM 
PINKNEY. 
THE CasSE OF THE NEREIDE AND OTHER CasSES—A 
DRAMATIC SCENE IN CoURT. 
i 
'HOMAS ADDIS EMMET, distinguished alike in 
his native and in his adopted country as a lawyer, 
orator, scholar and patriot, whose fame remains un- 
obscured by the advancing shadows of time, was born 
at Cork, Ireland, August 24, 1764. 

He graduated at Trinity College in June, 1778, under 
circumstances exceedingly gratifying to his friends. 

At college young Emmet had the reputation of u 
diligent student, with a quick, comprehensive mind, 
and rare powers of condensation, and crystallization 
of thought. Thus mentally prepared he commenced 
the study of medicine. After a year’s study with his 
father, an eminent physician and surgeon, young Em- 
met was sent to Edinburgh Medical College, where he 
completed his medical education, His mental at- 
tainments, his scholarly accomplishments snd _ his 
fine social qualities rendered him a general favor- 
ite. Indeed, it is said that so great was his popu- 
larity with his fellow students, that he was president 
of five societies, some of them connected with liter- 
ary, some with scientific, and some with medical and 
surgical subjects. 

Having graduated from Edinburgh, he made the 
tour of Europe, returned to Ireland and commenced 
the practice of law under the most prosperous cir- 
cumstances. But after the lapse of a year, and 
of ardent devotion to his profession, an event occurred 
which changed the whole course of his future life, 
causing him to relinquish the medical profession and 
adopt the practice of law. This was the sudden death 
of his elder brother, Temple Emmet, a highly distiu- 
guished member of the Dublin bar. Mr. Emmet 
entered his brother’s office, then in charge of his sur- 
viving partner, and began the study of law with tho 
same determination and unwearied industry that 
characterized him at college and as a student of 
medicine. 

The study of law opened to him fields of intellectual 
pleasure quite unexpected. He found in the quaint 
style, the metaphysical subtleties and scholastic re- 
finements of the old law writers, rich intellectual 
aliment. The range of reading he marked out for him- 
self, still found in one of his old place books, shows 
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his determination to become perfectly familiar with 
law as a science, to understand its philosophy, or in 
other words, to establish his legal education on a solid 
elementary foundation. Theerudition and brilliant, 
may we not say illustrious career of the future lawyer 
and orator, was the reward of the devoted student and 
the vigils of the unwearied scholar. He was called to 
the bar and commenced his practice at Dublin in 
1790. 

He found a congenial opening for his talents and 
learning in the place made vacant by the death of his 
brother, and from the beginning his professional suc- 
cess was assured. He first distinguished himself in the 
great and singular case of James Napper Tandy v. 
The Viceroy, the Earl of Westmoreland. Heappeared 
for the plaintiff, for whom he displayed powers of 
legal oratory that raised him to aplace at the bar with 
John Philpot Curran and Henry Grattan. Emmet’s 
alternation from severe logic to an imaginative glow, 
was such as indicated a happy combination of intel- 
lectual powers. 

He was born with an instinctive love of freedom, 
and educated to the belief that freedom is the natural, 
indefeasible right of intelligent beings. This to him was 
a grand instinctive truth, to deny which would have 
been to deny that he himself existed. This intensi- 
fied his devotion to the green island of his birth, and 
his hatred of her oppressors. Thus were combined in 
him the characteristics inherent in the Emmet family, 
characteristics which have in all ages given to religion 
her martyrs, and to patriotism her self-sacrificing 
heroes. 

Emmet’s relations with Curran were intimate and 
pleasing. When he heard the great orator and pa- 
triot ‘‘ pour out bis invectives like streamsof molten 
lava’’ against his country’s oppressors; when he saw 
him inflame the minds of his countrymen, almost to 
madness at her wrongs, Curran became to him the 
Demosthenes of Ireland. 

When he first read Lord Byron’s description of 
Curran, he said to DeWitt Clinton to whom he was 
through all his life in America warmly attached: 
‘When Curran and Byron met two great minds came 
together, in some sense, similar. You are no poet, Mr. 
Clinton, but hear what the greatest of English poets 
says of agreat Irish lawyer, Curran.’ ‘Curran’s the 
man who struck me most. Such imagination and such 
reasoning powers. There never was any thing like 
them that I ever saw or heard of. His published life, 
his published speeches, give you no idea of the man, 
not at all. 

The power of Curran’s imagination and wit was 
exhaustless. I saw him presented to Madam de Stael, 
at Mackintoshe’s; it was thegrand confluence be- 
tween the Rhone and the Sanoe, and they were both 
so d—d homely that I could not help wondering how 
the best intellects of France and Ireland could have 
taken up respectively, such ill-looking residences.’ 

“But” continued Emmet, ‘‘ Curran was not homely. 
He was short of stature with a swarthy complexion, 
and eyes that glowed like alive coal. His countenance 
was singularly expressive. When he stood before a 
jury he not only read their own hearts, but he gave 
them back his own.”’ 

He was an elder brother of Robert Emmet, whose 
enthusiastic patriotism urged him to a _ hopeless 
struggle for the freedom of his country, which enrolled 
his name among her patriot martyrs. 

The cause of Ireland’s freedom called forth the 
warmest aspirations of the hearts of Thomas Addis and 
Robert Emmet, with a steadiness and devotion that 
knew neither abatement nor variableness. It was a 
devotion that seut one to the scaffold, the other to 
perpetual exile. 

At that period in the professional career of Thomas 





Addis Emmet, ‘‘ when wealth and fame were attend- 
ing him at the bar, and the highest seat of office and 
honor were not beyond his capacity and his aspira- 
tions, the gloom that overclouded his country — her 
Jong past sufferings—the cheerless prospect before 
her, engrossed the constant thought of all her patriots. 
The French revolution had rent asunder the politi- 
cal relations of ages, and annihilated ancient institu- 
tions. It was hailed in Ireland as the day spring of 
hope and freedom diffusing over it an enthusiastic ex- 
pectation of deliverance. The keen hostility between 
France and England induced the former to cast her 
eyes on Ireland. The result was the famous uprising. 

** In 1795, the societies of United Irishmen reached 
all ranks of people, Protestants and Catholics — all 
religious sects forgot their prejudices and rallied 
under one common standard, the standard of the 
nation. The freedom of Ireland, her honor, her glory, 
her prosperity, claimed all their hopes, thoughts and 
devotions.” 

Emmet became a member of the order of United 
Irishmen, under circumstances that singularly exhib- 
ited his heroic devotion to hiscountry. A brother 
member of the order had been convicted of admin- 
istering its oath, which was a capital offense. Emmet 
moved in arrest of judgment in the presence of an im- 
mense audience, and which British soldiers were sta- 
tioned to preserve order. After he had closed an 
argument of surpassing power, boldness and eloquence, 
in which he insisted that the oath was not a criminal 
offense, he paused a moment, and then in that impres- 
sive manner hecould assume sv well, continued: 
** And now, my lords, I have afew words to say for 
myself. My lords, here in the presence of this vener- 
able court, this crowded auditory, in the presence of 
Almighty God, who sees and witnesses, and directs 
this tribunal, here my lords, I, Thomas Addis Emmet, 
take the oath of the United Irishmen, for admin- 
istering which my client has been convicted of a capital 
crime.”’ He then took up the Bible that lay on the 
table before him, kissed it, and solemnly repeated the 
test oath of his order and took his seat. Never be- 
fore was there such a scene in a court-room. Amaze- 
ment seized the judges, and the ministerial officers in 
the court seemed paralyzed. Presently Emmet arose 
and left the court-room undisturbed. It had been ex- 
pected that the prisoner would receive the sentence 
of death, which the law prescribed for his crime, but 
alight fine only was imposed, which was instantly 
paid and he was discharged. 

A few weeks later Emmet was arrested for high 
treason, and his career in Ireland ended forever. 
After a brief incarceration in Dublin, he was removed 
to Fort George, a gloomy fortress in Scotland, where 
he remained a prisoner three years. Through the in- 
fluence of friends his family was allowed to be with 
him. At length he was released under the condition 
that he leave the British dominion forever. 

Thus we have briefly traced the career of Thomas 
Addis Emmet in his native country. Let us follow 
the exile to his home in America. 

In the year 1804 he sailed for the city of New York. 
His devotion to his country, the suffering that devo- 
tion had caused, his fame as a lawyer, orator and 
scholar had preceded him, and his reception in the 
metropolis was an ovation. De Witt Clinton, chen 
mayor of the city, in an eloquent address welcomed 
him to his adopted home, and its most distinguished 
citizens joined their illustrious mayor in receiving 
the exiled patriot to their city. 

He very soon applied for admisson to the bar of the 
State of New York. After a singular and somewhat 
bitter opposition from three or four of its leading 
members, he was called to that bar upon which he was 
destined to reflect fadeless honor. He came to it ata 
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peculiarly fortunate period in its history for him. 
Hamilton, its great and brilliant leader, had just fallen 
ou,the heights of Weehawken, Aaron Burr, the equal of 
Hamilton at the bar, proscribed and branded fur the 
result of the fatal duel with Hamilton, was no longer 
in practice, and thus the way was opened which placed 
Mr. Emmet at the head of the American bar. 

It is not our purpose to attempt any particular de- 
scription of his professional life in our country. Suf- 
fice it to say, that he soon became the peer of Web- 
ster, Wirt, Pinkney, Randolph, Hoffman, Henry and 
Spencer, at the bar. 

In the argument of the great case of Gibbons v. Og- 
den, 9 Wheaton, 2, before the United States Supreme 
Court, Emmet, associated with Thomas J. Oakley, 
wasthe opponent of Daniel Webster and William 
Wirt, then attorney-general under President Monroe. 
The case attracted the earnest attention of the entire 
republic, and the arguments before the court were un- 
surpassed in learning, forensic logic and eloquence. 
Emmet’s argument drew from Webster the remark, 
that ‘‘ the erudition, talents and eloquence of the Irish 
bar, had made its appearance in America in the per- 
son of Thomas Addis Emmet.” 

Wirt, speaking of the approaching argument in this 
case in a letter to Judge Carr, said: * To-morrow 
week will come on the great steamboat question from 
New York, Emmet and Oxkley on one side, Webster 
and myself ou the other. Come down and hear it. 
Emmet’s whole soul is in the cause, and he will stretch 
all his great powers. Oakley is said to be one of the 
first logicians of the age, as much a Phocion as Emmet 
is a Themistocles; and Webster is as ambitious as 
Cesar.” 

The case in brief was as follows: *‘The Legislature 
of New York had granted to Robert Fulton and Rob- 
ert R. Livingston, for a term of years, the exclusive 
right to navigate the waters of that State with boats 
moved by steam. From them Ogden derived the 
right to use such boats in the waters between Eliza- 
bethtown, New Jersey, and the city of New York. 
Gibbons put two steamboats on that route, claiming 
that he had aright to do so, inasmuch as his boats 
were regularly licensed under the laws of Congress. 
The rights of the parties were litigated in the courts 
of New York, and both the Court of Chancery and 
the Court of Errors sustained the validity of the State 
laws. Gibbons brought his case before the Supreme 
Court of the United States. The proposition of his 
counsel was that Congress has the exclusive authority 
to regulate commerce in all its forms on all the nav- 
igable waters of the United States, their buoys, rivers 
and harbors, without auy monopoly, restraint or in- 
terference, created by State legislation.” 

The opinion of the court by Chief Justice Marshall 
decided that the acts of New York were in collision 
with the acts of Congress, under which Gibbons de- 
rived his license, ‘etc. 

Emmet was defeated, but his defeat wasa trium- 
phant exhibition of his legal genius and learning. 

Emmet and Pinkney first met as opposing counsel 
in the celebrated case of The Nereide, 9 Cranch, 588, 
argued in the United States Supreme Court March, 
1815. During the argument an event of thrilling in- 
terest occurred, memorable to both lawyers, the court, 
bar, and vast audience who witnessed it. But before 
relating it we shall give a brief sketch of Mr. Pinkney. 

He was born at Annapolis, Maryland, May 6, 1764. 
His father was an English gentleman of fortune, a 
ripe, accomplished scholar, and acitizen of the high- 
est standing. His hopes and ambition in life were 
centered on William, his only child, whose future ca- 
reer exceeded his most ambitious hopes. 

After attaining a thorough education in the best in- 
stitutions of learning of the times he began the study 








of law with Samuel Chase, one of the signers of the 
Declaration of Independence. In 1796 he was ap- 
pointed an associate judge of the United Sjates Su- 
preme Court. Pinkney remained with his accom- 
plished preceptor and friend until 1786, when he was 
called to the bar. 

Notwithstanding the high character of Judge Chase 
as a lawyer, scholar and patriot, his want of urbanity, 
patience, hisirascibility, want of dignity and judicial 
fairness rendered him a failure asa judge. Frequently 
he exhibited, on the bench, the characteristics of a 
judicial ruffian. 

It is related that on one occasion, a lawyer of re- 
spectability, of the name of Leake, whose prolix, ex- 
tended arguments and multiplicity of authorities often 
severely taxed the patience of the court, appeared be- 
fore Judge Chase with an immense collection of law 
books. Ashe was preparing them for reference in his 
argument, a threatening frown lowered over the face 
of the judge, indicating the coming storm. At length, 
pointing his finger ominously at the pouderous pile of 
books, he began the following dialogue: 

Judge Chase —“* What have you got there, sir?” 

Leake —‘“* My books, sir.” 

Judge Chase —** What do you propose to do with them, 
sir?” 

Leake —** They are the authorities I propose to cite.” 

Judge Chase —“* To whom, sir?” 

Leake —** To your honor.” 

Judge Chase —“ Tl be d——d if you do,sir. Send for a 
cart and oxen and take them home, sir.” 

Such was Chase’s conduct on the trial of Fries for 
treason, where he presided, that he was impeached 
before the Senate of United States, but was finally 
acquitted. 

It is believed that the impatience and want of cour- 
tesy that Pinkney sometimes exhibited at the bar was 
the result of his relations with Judge Chase. 

At the age of twenty-four he took his degree as a 
counsellor at law. So rapidly did he rise to distine- 
tion, that in 1796, at the age of thirty-two, he was ap- 
pointed with Mr. Trumbell, a commissioner to Great 
Britain by Washington under the seventh article of 
Jay’s treaty. His written opinions on questions grow- 
ing out of that memorable treaty attracted general 
attention in Europe and America; it established his 
fame as an international lawyer. In April, 1806, he 
was reappointed minister to Great Britain jointly with 
James Monroe, In this capacity he won the esteem 
and confidence of Mr.Monroe, which continued through 
life. After a few months, the latter, fully satisfied that 
Pinkney’s ability enabled him to successfuly cope with 
all the great and delicate questions then being agitated 
between England and the United States, returned 
home, leaving him as theirsole negotiator. It was not 
until 1811 that he closed his duties as minister to the 
court of St. James. 

James Madison was the president, and he appointed 
Mr. Pinkney attorney-general of the nation very soon 
after his return from England. At the close of Mr. 
Madison’s administration, Pinkney returned to the 
practice of his profession, which was mostly confined 
to the Federal courts. The variety and extent of his 
learning as a lawyer gave hima place in the front 
rank of his profession. In conducting his legal argu- 
ments he exhibited rare stores of illustration, orna- 
ment and ingenious allusion, and if occasion required, 
and in those days it often did, he intermingled finely 
chastened imagination with sallies of spontaneous wit. 
But as was said of Gouverneur Morris, whom he re- 
sembled in many of his characteristics, Pinkney did 
not bear his fine faculties meekly. He often offended 
by a dogmatism which he never could correct. He had 
little grace of conciliation. With undoubting confi- 
dence in his own convictions, he had little respect for 
those of others. 
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Mr. Webster, whose opinion of public men were re- 
garded as exceedingly correct and generous, once said 
of Mr. Pinkuey that ** he was the leader of the Ameri- 
cau bar. He was regarded as such at Washington 
when I was admitted to practice there. Although he 
was a|awyer of extraordinary accomplishments and 
power, he had some very singular characteristics. 
He often did things that one would hardly think it 
possible a gentleman of his high breeding, cultivation 
and great weight of character would do. He wasa 
very vain man. He was vain of his vanity.’’ Webster 
once described an insult he received from Pinkney 
during the argument of acase before Chief Justice 
Marshall at Washington. ‘He pooh-poohed at sev- 
eral of my propositions in the most contemptuous man- 
ner,”’ said Webster, ‘‘as much as to say it is not while 
to argue points I did not know any thing about; that 
Iwas no lawyer, and he spoke about the gentleman 
from New Hampshire. Everybody in the court-room 
observed it. Chief Justice Marshall was pained at it. 
It was very hard for me to retain my temper, but 
knowing in what presence I stood, I did so, and Mr. 
Mr. Pinkney construed my apparent humility intoa 
want of spirit.” 

When court adjourned, however, Webster invited 
him into a room in the Capitol, locked the door and 
put the key in his pocket. The resultof the inter- 
view in that room may be inferred from the fact that 
the next morning Mr. Pinkney appeared in court 
and tendered a very courteous apology to Mr. 
Webster, and ever after that they remained warm 
and devoted friends. 

By a mysterious intervention of providence Emmet 
and Pinkney, in the presence of Webster, fell in the 
legal arena with their armors on —chieftains in the 
conflict — one at the New York, the other at the Bos- 
ton bar. 

L. B. Procror. 
an ee 
MARRIAGE—FRAUDULENT PROMOTION OF 
— LIABILITY OF THIRD PERSON — 
ACTION BY ISSUE OF 
MARRIAGE. 


NEW YORK COURT OF APPEALS, OCT. 11, 1887. 
PIPER V. HOARD. 

A complaint alleged that certain lands were devised to 
plaintiff’s father, with a limitation over in case of his 
death without issue, and that plaintiff's father conveyed 
the same to defendant, who has since been in occupation; 
that after the conveyance, defendant went to another 
town to see plaintiff's mother, who was at the time un- 
married, for the purpose of inducing a marriage between 
her and plaintiff's father, also unmarried at that time: 
that in order to effect such marriage, and referring to 
said lands, defendant falsely and fraudulently represen- 
ted to plaintiff's mother that plaintiff's father had a fine 
property so left to him that if he married and had an heir, 
the land would go to the heir; that through these repre- 
sentations plaintiff's father and mother were married, 
and that plaintiff was afterward born tothe marriage, 
and is its only issue. Held, that the facts alleged in the 
complaint constituted a fraud upon plaintiff's mother, 
upon which plaintiff had a right of action; and that de- 
fendant could be held to the character of trustee ex 
maleficio in plaintiff's favor, and as such was bound to 
make good to her his representations. 


| om opinion states the case. 


C. D. Adams, for appellant. 





PeckHAM, J. This case comes here upon a demurrer 
to the plaintiff's complaint as not stating facts suf- 
ficient to constitute a cause of action. The Special 
Term overruled the demurrer, and granted the defend- 
ant leave to answer upon payment of costs. This 
privilege the defendant refused to avail himself of, 
and final judgment was duly entered against him. He 
appealed therefrom to the General Term, where the 
judgment was affirmed, with costs, and leave was 
again granted him to answer on payment of costs, and 
again the privilege was refused, when final judgment 
of affirmance being entered, the defendant appealed 
to this court. 

The complaint develops a curious state of facts. Its 
material averments areas follows: The plaintiff re- 
sides in the city of Utica, and the defendant in 
Herkimer county. In 1842, one Andrew Piper died a 
resident of that county, leaving a will which was duly 
proved, and by which he left all his property, includ- 
ing the farm in question, to his two sons James and 
Frederick, and subject to the limitation, in the case 
of Frederick, that if he should die without issue, the 
portion of the estate devised to him should belong, 
and was thereby devised, to the brother Jumesand 
his heirs. James and Frederick took possession of 
the farm (which consisted of 140 acres in Herkimer 
county), and continued to own it together until 
March 26, 1859, when Frederick conveyed his interest 
therein to defendant, who had, prior to 1859, married 
a niece of Frederick. In 1875, Frederick died. After 
defendant had procured a deed of his interest from 
Frederick in the farm above mentioned, the defend- 
ant went to Utica to see one Catharine Hagel, for the 
purpose of bringing about a marriage between herand 
Frederick, and thus procuring an heir to him, and de- 
fendant persuaded Catharine to go and see Frederick; 
defendant paying the expenses of the trip. In order 
to persuade Catharine to marry Frederick, and in the 
course of his efforts in that direction, and referring to 
the interest of Frederick in the farm, the defendant 
falsely and fraudulently represented to her that 
Frederick had a fine property so left to him, that if 
he married and had an heir, the land would go to the 
heir. That induced by such statements and repre- 
sentations made to her by the defendant, Catharine 
did marry Frederick on the 11th day of April, 1859; 
the result of which marriage was the birth of the 
plaintiff within a year thereafter, and she is the only 
child of such marriage. In September, 1859, the farm 
was duly partitioned between James Piper and the 
defendant, asthe grantee of Frederick, by an inter- 
change of deeds conveying the respective parts, and 
the defendant since such conveyance has occupied the 
part set off to him as the owner thereof; and still oc- 
cupies and claims to own it. 

The relief prayed for was that plaintiff be declared 
the owner of the portion of the farm set off by partition 
to the defendant, and that plaintiff be placed in posses- 
sion of the same. The judgments appealed from grant 
such relief, and defendant asks for their reversal, 
while admitting the facts above stated. There was no 
opinion written by the learned judges at the Special 
or General Term, and we have not the benefit of their 
views upon this question. 

The defendant, while confessing that he procured 
the fee of the farm (through this marriage) owned by 
the plaintiff's father by means of his own fraudulent 
representations, yet claims that the plaintiff has no 
right of action against him on that account, because 
there is a lack of privity between him and the plain- 
tiff, or that plaintiff was not induced to any action by 
reason of his fraud, and sustained no legal damage 
therefrom, and cannot therefore recover any from 





A. M. Beardsley, for respondent. 





bim, but must sit by and permit the land once owned 
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by her father to be enjoyed by defenda:f., although 
procured by him by means of this fraud. 

If to assume jurisdiction and grant relief in such a 
case would be to run counter to well-settled rules of 
equity, that fact would be a sufficient answer to the 
plaintiff's prayer for judgment herein. But if the 
most that can be said is that the case is novel, and is 
not brought plainly within the limits of some adjudged 
case, we think such fact not enough to call fora re- 
versal of this judgment. ‘The spectacle of au individ- 
ual enjoying property acquired by means of an admit- 
ted fraud is not one which appeals with any great 
force to the sympathies of a court in a civilized land 
in behalf of the perpetrator of the fraud. Such fraud 
is not in the least mitigated in its character by the 
statement that it consisted of fraudulent representa- 
tions made to a woman to induce her to consent toa 
marriage in which the mercenary motive was the 
strong, if not the only one. The fact that she was 
ready and desirous of bettering her condition, even 
though it was by a mercenary marriage, does not alter 
the other fact that the defendant enjoys property 
which he has acquired by the successful perpetration 
ofafraud, and which if the fraudulent representa- 
tations by which he acquired it had been true, the 
plaintiff herein would be herself entitled to enjoy as 
owner. 

Marriage has its sentimental and its business sides. 
Courts have very little to do with the former. The 
whole law of marriage as administered by courts (so 
far as property interests are concerned) is founded 
upon business principles, in which the utmost good 
faith is required from all parties, and the least fraud 
in regard thereto is the subject of judicial cognizance. 
To say of plaintiff's mother therefore that she was too 
ready to marry a man because of the money he had, 
or would necessarily leave to achild of the marriage, 
or that she was an adventuress induced to marry solely 
Sy fraudulent representations as to the pecuniary 
condition of her husband, does not, as I have said, 
furnish the least reason for refusing relief to plaintiff 
if she be otherwise entitled to it. If her mother had 
not been induced to marry by any such pecuniary 
considerations, clearly no cause of action would exist. 
It is because such considerations were the moving 
ones, and were induced by the fraud of defendant, 
that the plaintiff claims her right of action. There are 
some anomalies in the law relative to contracts or 
negotiations having marriage for their consideration, 
and they are based upon considerations which obtain 
in no other contract. The family relations, and their 
regulations, are so much a matter of public policy that 
the law in relation to them is based on principles not 
applicable in other cases; and all business negotia- 
tions having marriage for their end are regarded in 
much the same light by our courts. Thus a particeps 
criminis in the fraud has been permitted to recover in 
his own name against one who was no more guilty 
than he, when the marriage had taken place by reason 
of such fraud. 

In Neville v. Wilkinson, ? Browne Ch. 545 (decided 
in 1782), the plaintiff was the individual who desired 
to marry his co-plaintiff's daughter, and he and the 
defendant, who was an attorney to whom he owed 
a large amount of money, agreed that defendant 
should represent to the father that the debt was much 
less than in truth it was. He did so. and after mar- 
riage he brought an action ona bond which would 
have made the debt in excess of the amount repre- 
sented, and the plaintiff — the particeps criminis— was 
permitted to succeed in an action brought by him and 
his father-in-law to compel the surrender of the bond. 
The case is not cited as analogous to the one under 
discussion, but as proof of the statement that there 





are anomalies in this branch of the law. The reason 
has been already stated. 

In Roberts v. Roberts, 3 P. Wms. 66 (decided in 1730) 
A. had treated for the marriage of his own son, and 
in the settlement on the son a power was reserved to 
the father to jointure any wife whom he should marry 
in £200 per annum, in which case he was to pay the 
son £1,000. The father subsequently desired to marry 
a second time, and the son agreed with the second 
wife’s relations to release the £1,000, and did release 
it, but took a private bond back from the father for 
its payment. It was keld that equity would not set 
aside the private bond, because it would be injurious 
to the son’s wife, whose marriage had taken place 
prior to the second one of the father, and being prior 
in point of time, its equity must prevail. The master 
of the rolls said that the same arguments advanced 
to show the bond should be discharged as an injustice 
to the second wife, showed it should be paid, or equal 
injustice would occur to the son’s wife, and the maxim, 
qui prior est in tempore, etc., should prevaii. He also 
said that equity abhors all underhanded agreements 
in cases of marriage, “‘and perhaps this may be the 
only instance in equity where a person, though 
particeps criminis, shall yet be allowed to avoid his 
own acts.’ Many other cases of a similar nature 
might be cited. 

Although these are instances of fraud arising in re- 
lation to marriage settlements, it is not perceived why 
courts may not go a step in another direction, and 
permit a recovery on the part of a person situated like 
the plaintiff. The anomaly would be no greater in this 
case than in the others, and aman holding property 
through fraud wouid be compelled to give it up to the 
person who would be entitled to it if he had spoken 
the truth. 

Under marriage settlements, it is held the issue take 
their interest therein as purchasers under both par- 
ents, and hence may compel the payment into the 
fund by the promisors on the part of the wife, although 
those on the part of the husband had failed to pay in 
what they promised, because non-performance on one 
part shall be no impediment to the children’s receiv- 
ing the full benefit of the settlement. See Hurvey v. 
Ashley, 3 Atk. 607, 611. The action is sustained on 
the ground that the settlement was something in 
which the children were interested, and were privy to 
the party promising. Isthere not sufficient privity in 
such acase as this between the defendant and the 
issue of the marriage induced by this fraud, where the 
fraud consists of false and fraudulent representations 
made by him to the mother, which if true would en- 
title the issue to the ownershipof the very property 
which he holds by virtue of such fraud? We think 
these facts create sufficient privity between the parties 
to sustain such an action as this. 

It is true, the plaintiff was not born when the fraud- 
ulent representations were made. Still they were 
made by the defendant to plaintiff's mother for the 
purpose of inducing a marriage between her parents, 
and if they had been true, the plaintiff would have 
been the owner of this particular property. In this 
way she is the very person injured by the fraud, and 
although not individually in the mind of defendant 
when he perpetrated that fraud, yet as filling the 
position of heir to her father, she belongs to the class 
which defendant had in contemplation when he rep- 
resented to the mother that the heir of Federick 
would have the farm. In this way it may be claimed 
that defendant had in view the plaintiff, and the rights 
he alleged she would have. Why should not the plain- 
tiff be permitted to hold the defendant to his rep- 
resentations? 

The English courts have held that a person who by 
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acts or speech represents property as belonging to the 
proposed husband, when the possession thereof forms 
an inducement to the marriage, shall be bound to make 
good the thing in the manuer represented. Such is the 
case of Montefiori v. Montefiori, 1 W. Bl. 303 (Eastern 
term 1762, Mansfield, C.J.). The facts of the case were 
these: ‘‘ Montefiori being engaged in a marriage 
treaty, his brother Moses, to assist him in his designs, 
and represent him asaman of fortune, gave him a 
note fora large sum of money as the balance of ac- 
counts between him and his brother Joseph, which 
balance he acknowledged to have in his hands, though 
in truth none existed. This note was shown by 
Joseph to the parents of the intended wife, and was 
an inducement to the marriage. After the marriage, 
Moses desired to reclaim the note so given without 
consideration, and the matter was referred to arbitra- 
tion, and the arbitrators awarded the note to be given 
up, which Joseph refused to do, and the case then 
came up on motion for an attachment against Joseph 
for non-performance of the award, and Juseph made 
a cross-motion to set aside the award. Chief Justice 
Mansfield held that where there were proposals of 
marriage, and third persons represented any thing in 
alight different from the truth, even though by col- 
lusion with the husband, they shall be bound to make 
good the thing in the manner in which they repre- 
sented it. It shall be as represented to be, and the hus- 
band alone shall be entitled to relief, as well as when 
the fortune has been specifically settled on the wife. 

Atherley, in his work on Marriage Settlements (27 
Law Lib. chap. 34, marg. p. 484), after citing the above 
case, says that the principle upon which the court pro- 
ceeds in such cases, when the thing is not actually 
made the subject of the settlement, must be this, as 
he conceives; that as the wife must be presumed to 
agree to the marriage as well in expectation of the 
present support which she and her children will re- 
ceive from her husband, as of the provision which he 
may have made for them after bis death, a per- 
son who has been at allconcerned in raising such ex- 
pectations shall not be suffered in anywise to disap- 
point it. 

Here in the case at bar it is necessary to take but 
one further step in order to maintain the action. It 
is only necessary to hold that the issue of the mar- 
riage which was brought about by the falsehood and 
fraud of the defendaut shall be able to call him to ac- 
count for such fraud, and bind him to make good the 
thing in the manner in which he represented it, so 
that it shall be as he represented it to be. We see no 
reason why such steps should not be taken. There is 
certainly none in the position of the defendant, who 
stands before the court the possessor of property by 
reason of his fraud, which property, if it were as it 
was represented by defendant, would belong to the 
plaintiff herein. She can claim to be in privity with 
defendant, although he made the representations to 
her mother, because she is the child of the marriage 
brought about by the fraud of the defendant practiced 
upon the mother, and because she would be the owner 
of this property if the facts were as they were repre- 
sented by the defendant tothe mother. It is true, her 
own action was in no wise influenced by these represen- 
tations, for she was not then born. But where, in the 
peculiar and anomalous rules obtaining in this branch 
of the law regarding marriage, marriage settlements, 
and frauds in relation thereto, a marriage is induced 
under circumstances such as exist in this case, we 
think there is no trouble in holding the defendant 
bound by his representations, and that in the char- 
acter of a trustee ex maleficzo, he shall be beld to make 
good the thing to the person who would have the 








property if the fact were as he represented it, assum- 
ing such person to be the fruit of the marriage 
brought about by those very representations. The 
leading principle of this remedial justice is by way of 
equitable construction to convert the fraudulent 
holder of property into a trustee, and to preserve the 
property itself as afund for the purpose of recompense. 
Perry Trusts, § 170. 

There is no legal objection toward constituting such 
a trustee in favor of one who was not in esse when the 
fraud was perpetrated, so long as it can be seen that 
such person seeks to take the property which the de- 
fendant holds by virtue of his fraud, and which such 
person would be entitled to hold if the representations 
the defendant made in regard to it were true. Equity 
will fasten upon a legatee or devisee the character ofa 
trustee ex maleficio, where he procured the $legacy or 
devise by fraudulently promising the testator to apply 
it for the benefit of others. See cases cited in Re Will 
of O’ Hara, 9 N. Y. 403, 412, 413. The principle would 
be just as applicable if the*fraudulent legatee had 
made the promise by which the legacy was procured 
for the benefit of some one thereafter to be born. The 
refusal to perform after the party comes into existence 
would be just as muchafraud asif refusal were in 
regard to one existing when the promise was 
made. 

In the case last cited (Re Will of O'Hara), the lega- 
tees were converted into trustee ex maleficio in favor 
of the heirs at law and the next of kin of the testa- 
trix, not one of whom perhaps, was living at the time 
the will was executed and the promise made. There 
can be no objection therefore to holding this defendant 
as such trustee, based upon the fact that when he 
made the false representations the plaintiff was not 
living. They were made in her favor, and they can 
inure to her benefit. By a decision of this case in this 
manner, we think, at least the cause of common hon- 
esty and decent morals is upheld, while at the same 
time} no rule of law or equity is violated. The facts, 
as we have said, are quite novel in their character, and 
the result is that a man who has procured property by 
fraud is prevented by a court of justice from further 
enjoying it, and compelled to surrender it to one who 
is the daughter of the person from whom he procured 
it, and who would be entitled to it if the representa- 
tions which he made, and by which he now enjoys it, 
were true. Sucha result cannot be other than satis- 
factory. 

The defendant asks, if his demurrer be overruled in 
this court, that he be permitted to withdraw it, and 
answer on payment of costs. He has twice refused 
this favor in the Supreme Court. We suppose that we 
have the power to grantit now, under section 497 of 
the Code. Formerly, in such a case as this, it was de- 
cided that this court did not have the power to grant 
such leave. Whiting v. Mayor, etc., of N. Y., 37 N. Y. 
600. Under the circumstances, we do not think it 
would be well for us to grant the leave desired. 
Changes may have taken place since the action was 
commenced which might have weight in deciding the 
merits of the application; such as the loss of testi- 
mony on the part of the plaintiff, or other changes of 
that nature. Justice will be better attained by remit- 
ting that question to the Supreme Court, where both 
sides may be heard upon an application, and all the 
questions have appropriate consideration. 

The judgment must therefore be affirmed, with 
costs, with leave to defendant to apply to the Su- 
preme Court for leave to withdraw the demurrer and 
interpose an answer. 

Rapallo, Danforth and Finch, JJ., concur. Ruger, 
C. J., and Andrews, J., dissent. Earl, J., not sitting. 
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AGENCY — ACCOUNTING — NEGLIGENCE — 
RIGHT TO TERMINATE AGENCY. 
COURT OF CHANCERY OF NEW JERSEY, 

OCTOBER 29, 1887. 


HARTSHORNE V. THOMAS. 


In 1780, defendant obtained permission from the United 
States to raise the money sunk on board the British 
frigate Hussar in New York harbor iu 1780. Plaintiff ad- 
vanced defendant various sums of money to be used in 
the work, to be repaid from the treasury when raised, 
together with a share of the profits. Plaintiff also lent 
money on a chattel mortgage on the machinery used by 
defendant inthe work. In 1884, plaintiff demanded an 
accounting, which defendant refused. The property of 
defendant was attached, the mortgage foreclosed, the 
contract of the government annulled, and the work 
abandoned. Held, that plaintiff was entitled to an ac- 
counting against defendant, as his agent, for the use and 
expenditure of the money received by him from the time 
he began work under the contract with the government 
to the time he refused to account. 

Defendant being guilty of no fraud in obtaining the money, 
and prosecuting the work with diligence, in view of the 
speculative character of the work, of which the plaintiff 
had knowledge, is not liable for fordinary negligence or 
unnecessary expenditure of money. 

The defendant being the agent of the plaintiff, the latter had 
a right to terminate the agency when he saw fit. 


ILL for specific performance, appointment of a 
receiver, and an accounting. 


Samuel C. Mount, for complainant. 
Charles T. Glenn, for defendant. 


Brrp, V. C. The British frigate Hussar, sunk near 
the city of New York onthe 25th of November, 1780, 
was a thirty-two gun ship, 206 feet in length, fifty-two 
feet two inches beam; one of England’s proudest 
ships. She had on board £580,000 in treasure, for the 
purpose of paying the army and navy, they having 
been without pay for nearly three years. The Mercury 
also sailed for the same destination with £380,000 of 
British treasure on board, Its destination was also 
New York. The Hussar lay at anchor off the Battery 
two days after her arrival, and during this time the 
treasure ou board the Mercury was transferred to the 
Hussar ; the city then being besieged by an army of 
** American rebels,”’ and in great danger of capture. 
The Hussar was then ordered to sail forthwith to 
Newport, Rhode Island, and on her way up the East 
river to the Sound, struck upon Pott rock, nearly op- 
posite the upper extremity of Randall’s island. An 
effort was made to land her at Port Morris. When she 
got within less than 100 yards of the shore, she sunk 
immediately, with all on board, numbering about 150, 
leaving only the topmasts in view. There were many 
American prisoners on board, who being chained be- 
low, went down with the ship; the loss of whose lives 
created a deep feeling of indignation among revolu- 
tionary patriots throughout the country. The shore 
where the vessel went down, and where she now lies, 
has nearly perpendicular walls, and at medium tide 
the water is about seventy feet deep. The whole 
amount of money on board is estimated at $4,800,000. 

In 1794, the British government employed two 
brigs, and labored two summers, endeavoring to raise 
the ship by means of grapples, but without success. 
It is said that they were ordered off by the American 
government. In 1819 the work was again undertaken 
by a British company, endeavoring to operate upon 
the ship by means of a “diving bell,” the most effec- 
tive submarine appliance known at that time; but 
owing to the great volume of tide it was compelled to 





abandon the enterprise. After this the British govern- 
ment offered a large salvage, to induce parties in the 
States to undertake the raising of the ship, and two or 
three companies were orgavized for that purpose in 
and about Philadelphia and Baltimore, and made the 
attempt, but without success. owing to the great 
strength of the tide at all times. 

In 1848, Captain Taylorinvented what was called 
“submarine armor,”’ and he was so confident that his 
invention could successfully operate upon the Hussar 
that he was induced to obtain personal knowledge at 
admiralty department in England in regard to the 
amount of treasure. He Jabored in his undertaking 
until his death. He willed his invention to his friend 
Charles B. Pratt, of Worcester, Massachusetts, with 
his entire outfit, which he had been three years or 
more collecting, upon condition that Mr. Pratt should 
prosecute the work until the treasure was finally ob- 
tained, and that he should give one-sixth thereof to 
his wifeand daughter. Mr. Pratt accepted the terms, 
and was joined in the enterprise by others, and very 
much was accomplished. The ship’s decks were en- 
tirely removed; twenty-six cannon (large and small) 
were taken up, and sold for $1,500; some 4,000 cannon 
balls; large quantities of rotten cordage; many bush- 
els of gun flints; several leather buckets with the 
name of Hussar on them, and which may be seen at 
the Historical Rooms in the city of Worcester; many 
human bones and skulls; manacles and chains; glass, 
earthen and pewter wares: the ship’s bell, and hun- 
dreds of articles usually on board a war vessel — most 
of which are still in the custody of the company. 
Thus Mr. Pratt and his friends continued the work, 
with commendable energy, until 1866, when individual 
interests had been divided, subdivided, and re-subdivi- 
ded, and the fractions scattered far and near. But 
with a great deal of trouble and inquiry the several in- 
terests were collected, and a company incorporated 
under the laws of New York, with a nominal capital 
corresponding with the amount of treasure the Hussar 
was supposed to contain, and divided into 48,000 
shares of $100 each, and known as the *‘ Frigate Hussar 
Company.,’ This company worked with more or less 
success since that time, and it would seem that a little 
more effort and money would have accomplished the 
desired object. 

Another effort was made to get the submarine com- 
pany which operated upon the steamer Golden Gate, 
lost on the Pacific coast, with one million of gold on 
board, to operate upon the frigate Hussar; but it does 
not appear that that effort was successful. It is in 
evidence that from 1857 to 1880 there were continuous 
efforts made by different interests to reach and raise 
the frigate Hussar, or to lift her buried treasure from 
her bulk. 

Although he had commenced searching for the prize 
in 1879, in 1880, George W. Thomas, the defendant, 
being influenced by a stronger desire to exhume this 
treasure, and by a strong conviction that it could be 
accom plished, secured permission from the govern- 
ment to proceed, solicited aid from his friends for the 
purpose of beginning and carrying on the enterprise. 
Money was advanced to him by them. Onthe receipt 
of money he acknowledged it, and gave them a stipula- 
tion, of which the following is a copy: 

“Whereas I, George W. Thomas, of the borvugh of 
Hackettstown, county of Warren, and State of New 
Jersey, now hold acontract made to me by the secre- 
tary of the treasury, on behalf of the government of 
the United States of America, by which contract 1 am 
placed and now am in possession of the remains of the 
sunken hull of the British frigate Hussar, with all the 
treasure, whether in silver or gold, now or heretofore 
connected with said sunken hull, and lyingin the 
East river, or Long Island Sound, near Port Morris, 
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and State of New York; and whereas, I have received 
from —— the sum of —— dollars, the receipt whereof 
I hereby acknowledge, I do hereby agree that I will, 
as I recover the said treasure, pay to the said —— the 
sum of —— dollars, with no delay more than will be 
necessary to convert the same into lawful money of 
the United States. 

“In witness whereof I have hereunto set my name 
this—— day of ——, A. D. 1883.”’ 

The complainant advanced to 
Thomas, $5,000, in the first instance, which was 
acknowledged by the signing of such areceipt. This 
was upon|the 16th day of February, 1882. On the 2d day 
of March, 1883, he advanced to him $5,000 more, on 
like terms. Onthe 13th day of May, 1883, he advanced 
to him $3,000 additional; which last sum the com- 
plainant insists was upon the same representations 
and fora like purpose, but which the defendant insists 
was loaned to him upon his own personal security, 
together with a chattel mortgage on the scow in use 
at the work, and without reference tothe enterprise 
of raising the buried treasure. 

The enterprise thus begun by Thomas was carried 
on until January, 1884, when his supporters became 
discouraged, sought to call him to account, and fail- 
ing in that, according to their wishes, they formed a 
company for the purpose of carrying on the work 
themselves. They succeeded in having the govern- 
ment annul all obligations between it and Thomas. 
‘he property which Thomas had was attached, and 
when the attachment proceedings were settled and 
disposed of, the chattel mortgage given to the com- 
plainant by Thomas was enforced, and all the princi- 
pal appliances which he had for the purpose of carry- 
ing on the work were sold thereunder. And thus this 
enterprise also proved an absolute failure. 

While Thomas was thus engaged in the work, he 
purchased real estate at Hackettstown, and personal 
property. No part of the money advanced by Harts- 
horne has ever been repaid, except what was realized 
from the sale under the chattel mortgage of the scow, 
and appliances used in searching for the treasure. 

The bill in this case is filed, asking that the contract 
so made by Thomas with Hartshorne and others be 
specifically performed; that a receiver may be ap- 
pointed to take charge of the property so purchased 
by said Thomas; that said Thomas account for all the 
moueys received by him, and also for all the property 
purchased by him by and with the money so fur- 
nished to him to be used in raising and recovering the 
said treasure. A supplemental bill charges, that since 
the filing of the original bill, the government of the 
United States has declared the contract with Thomas 
null and void, and had withdrawn from him all privil- 
eges and authority to prosecute said work. In the 
supplemental bill, the prayer for specific performance 
is omitted. The prayer for the receiver is repeated, 
and the prayer that Thomas be required to render an 
account of the moneys received and expended by him, 
and also of the property purchased by him by and with 
the money so furnished to him to be used in raising 
and recovering the said sunken treasure, and that he 
be enjoined from incumbering, committing waste 
upon, or conveying the property so purchased. 

This money was borrowed from Hartshorne and 
others, from time to time, during the years 1880, 1881, 
1882 and 1883. All of the facts connected with the 
sunken treasure, and all of the facts which had trans- 
pired within the knowledge of Thomas, and the action 
of Thomas himself, were known to Hartshorne. In 
no particular can I find that Thomas deceived any 
one with respect to the character of the undertaking, 
or the history connected with the frigate. Indeed, I 
cannot see how any sane man could have been deceived ; 
and it may be observed, that if any information was 
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wanting, is was equally as accessible to Hartshorne as 
to Thomas. It is just to say that I can discover noth- 
ing which tends to the conclusion that Thomas at- 
tempted, in any sense to mislead. That the accomp- 
lishment of the undertaking was certain, in his mind, 
is very plain. He undoubtedly believed that he would 
be successful, and he made every reasonable effort to 
convey this conviction to the minds of those from 
whom he sought pecuniary aid. It would not perhaps 
be departing from the truth to say that his expres- 
sions were overconfident; and that cautious men, 
men not given to speculation, or fond of pursuing 
chimeras, would not have entertained his propositions. 
Most probably, such men would have spurned the 
proposition made by Thomas, and would have found 
his convictions utterly bageless in the immense reward 
that was offered for the loan; that is, $37,500 for the 
advance of only $5,000. But it is not the first time 
that a shining hook has been grasped, to be followed 
by mortification and loss. 

After these observations, the inquiry comes, what 
were the true relations of these parties; was it a 
partnership? [am not prepared to say that there was 
a partnership created, although it was agreed between 
them that there should be a participation in the profits. 
The profits were not uniform. They also shared in the 
loss by losing all that each put in, while Thomas was 
under no obligation to lose any thing but his time. 
He may have put in money, but he was not obliged to 
do so. Thomas borrowed this money, in one sense, 
yet the relation between bim and Hartshorne was 
more than that of borrower and lender. He did not 
agree to return the money so borrowed. In my judg- 
ment, the relation of principal and agent more nearly 
characterizes the relations of one to the other, and so 
far as the doctrine of trustsis applicable to agents, it 
may be extended to the case under consideration. It 
seems to me that the facts stated show the equivalent 
of this; that is, that Thomas agreed with Hartshorne 
to use Hartshorne’s money in the enterprise, and to 
give him in return therefor %37,500 for each %5,000 
advanced by Hartshorne, in case the whole amount of 
the treasure was recovered, and a like proportion for 
the additional advance of $3,000. Thus it appears by 
the agreement signed by Thomas that he accepted this 
$5,000, and promised, in case of the success of his 
undertaking, to return therefor the $37,500, Here was 
a promise dependent upon the result of an undertak- 
ing, of a hazardous enterprise; one known so to be — 
in the language of some of the witnesses, ‘‘a mere specu- 
lation.”” But whatever it may have been — however 
chimerical the speculation — if not contrary to public 
policy, it ought to be considered as binding. It was 
not a gift to Thomas of $13,000. It was advanced upon 
@ promise from him that he would prosecute the work, 
and divide the treasure if he should recover it. This is 
acontract. And certain it is that this contract showsa 
legal liability. 

If this be true, it follows that the defendant should 
be required to account. He accepted these funds for 
a lawful purpose, and when culled upon must respond 
for the use of them. Tothis extent there can be no 
doubt. But what shall be required of the defendant 
in accounting? How farshall he be charged? The 
complainant urges that he is liable for negligence in 
the management of the work, and for the unnecessary 
expenditure of money in its prosecution. Of course, 
it would be exceedingly difficult, in a court of equity, 
to induce the court to believe that it would be justi- 
fied in charging an agent in such case—in sucha 
speculative enterprise, so full of uncertainty — with 
ordinary negligence; in other words, to award dama- 
ges to the complainant for the non-fulfillment of the 
obligations of an agent, when the principal knew, or 
ought to have known of the defendant’s connection 
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with the enterprise, and of all the hazards and risks 
involved in the work. AsI have already intimated, 
the complainant knew, or ought to have known, not 
only of the hazardousness of the undertaking, but of 
the physical difficulties which were beyond any dis- 
pute, in the way. 

It will not do for the complainant to say that he had 
no knowledge of the repeated efforts made theretofore 
to raise this frigate, and the sunken treasure it con- 
tained; nor will it do for him to say that he was igno- 
rant of the fact that every one of those efforts had 
signally failed. To go no further back than 1857, it is 
perfectly well understood that from that period the 
efforts to raise the Hussar had been continuous until 
the time Mr. Thomas took hold of it. Not more than 
one or two years, at the furthest, elapsed when there 
was not some one pressing onward for the prize. The 
difficulties connected with the work, and the manner 
in which it was prosecuted, are all fully stated in the 
testimony of the witnesses. There seems to be no 
material discrepancy or dispute on these important 
branches. Thomas, as has been stated commenced 
first in 1879, but under the sanction of the government 
in 1880. He had ascow of over 200 tons burden, 100 
feet in length, about twenty-four feet in width, amply 
able to carry on the work, and as large as the majority 
of vessels used in such submarine work. She hada 
sand pump, with a six-inch opening, with a four-inch 
driving apparatus, all complete. And he had also air- 
pumps, and all necessary apparatuses for driving; ina 
word, she was fully equipped, and the great prepon- 
derance of the testimony is that she was kept in effec- 
tive working order. Undoubtedly the work was very 
slow; the weather and the tides were often contrary 
and controlling. Before reaching the ground, there 
was about eighty feet of water over the place where 
the wreck was supposed to be; then three or four feet 
of thick mud; then a hard material, which varied in 
thickness from twenty to fifty feet in different places. 
After this a rock-like substance was struck in differ- 
ent places, and drilled. Before Thomas undertook the 
work, it was prosecuted by divers, who would gather 
and bring up, on an average, about {twelve bushels of 
stuff per day. Thomas’ plan was to pump out this 
material, which had before been brought up in bags. 
He sent down a six-inch tube to the bottom, and then 
set his pumps to work, and pumped upthe material 
ou to the deck of the scow, upon a screen, which 
separated the coarser material from the sand and mud. 
The water, sand and mud passed off from the screen 
into the river, while the coarser portion remained on 
the vessel to be sorted over. The divers were sent 
down every day toexaminethe bottom, shifting the 
pipes, and when they struck this hard material they 
were forced to use force pumps to break it up. These 
force pumps operated by astream of water directed 
against this hard material, and it was necessary for 
the diver to direct the nozzle. Thomas’ equipments 
and methods were perhaps better than any that had 
been previously adopted. Under his management the 
work progressed faster than it had before. He carried 
iton continuously, except when prevented by bad 
weather. One witness, an experienced and expert 
diver, says that in all his work as a diverand wrecker 
he never engaged in any work so difficult as this. And 
after all this effort and expenditure he recovered not 
a dollar. 

These statements, though very brief, I think amply 
characterize the nature of the work, the difficulties of 
the undertaking, aud the physical obstacles in the way, 
and the uncertainties of any thing like success from 
any one. But these difficulties are brought out still 
more distinctly to the mind by the fruitless effort of 
the Treasure-Trove Association, the new company 
which was formed by the complainant and others at 





the time, or soon after, they succeeded in obtaining 
control by sale under the chattel mortgage, or other- 
wise, of the property and appliances which Thomas 
had been using. It is in evidence, and uot contradic- 
ted, that they not only used electrical appliances, but 
spiritual as well; having a female medium on board 
for the purpose of locating the treasure. Butas yet no 
sort of divination, however much seconded by elec- 
tricity, or vice versa, has rescued this coin from its 
long resting place. 

But the doctrine of agency having been established, 
and it having been ascertained that Thomas was guilty 
of no fraud in obtaining the funds committed to his 
care, and that he exercised reasonable diligence in the 
conduct of the work which he had engaged to do, what 
remained? Nothing, it seems to me, but for Thomas to 
account. This [ think he is under obligations to do. 
It is true this was resisted upon the ground that the 
complainant had forfeited all claims to an account by 
his ruthless interference with the conduct of the work, 
and without any propriety, by absolutely depriving 
the defendant of all means to carry it on. But this 
was not done until after Thomas refused to account. 
It is insisted, that the work being so difficult, it was 
not to be expected thut the end could be obtained in 
any short period of time; and that, with the obseva- 
tion and experience which Thomas had had, he was 
better prepared to prosecute it than any person un- 
acquainted therewith possibly could be; and that it 
was wholly unjustifiable in the complainant and his 
associates by the device which they had adopted under 
the attachment, and by the sale under the chattel 
mortgage, to wholly destroy his ability to proceed, and 
that haviug done so, with full knowledge of the situa- 
tion, they have forfeited all claims whatsoever upon 
him for an accounting. Though there be great force 
in this, and the mind be very much influenced thereby, 
yet, the doctrine of agency having been established, 
the principles appplicable to such cases must control. 
The principalhad a right to terminate the agency. 
The agent must account for the principal’s money, for 
the use or expenditure thereof. There seems to be no 
reason therefore underthe law, why the defendant 
should not account for all the money which he has re- 
ceived from Thomas, and for the application of it. 
Especially is there force in this when the fact that he 
refused to account, when called upon to do so, is con- 
sidered. The principal was entitled to know to what 
uses his money had been put. Thomas had not only 
not accounted for the use of any of these moneys, but 
had destroyed some of the imperfect accounts which 
he had once kept. An account will therefore be 
ordered. 

In my judgment, the complainant is entitled to be 
credited with the whole $13,000, but should be charged 
with what he realized from the sale under the chattel 
mortgage. 

In ascertaining the extent of the complainant’s in- 
terest, it will be necessary to take an account of all the 
money that was expended, if any, by Thomas in the 
work, and thus ascertain and establish the proportion 
of the whole which was contributed thereto by the 
complainant. From this it will be learned whether 
Thomas himself contributed thereto or not, and also 
whether all which was contributed was expended on 
the work, and likewise the proportion of what remains 
unexpended, if any, that the complaint is entitled to. 
In the accounting, I mean that all the items which 
Thomas calls ‘‘ special loans” shall be included. He 
says that the $64,203.05 includes the ‘‘ special loans,” 
thus showing that they were employed in the work. 
Besides, he gave the lenders to understand they were 
to be soemployed. This account should state a balance, 
or should rest, at the time Thomas commenced work 
under the contract with the government. In making 
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a statement of the remaining period, everything which 
appears in the evidence pertaining to the work in 
question is to be considered. The defendant is entitled 
to credit, as intimated, for all that he putin of his own 
money. 

The defendant should be allowed $25 a week during 
the working season (not during the winter, when work 
was suspended) for his time and services. So faras 
the evidence goes ou this point, the preponderance is 
that this is what he claimed it would be worth, and 
by this offered inducements to his friends to make 
loans. He is not entitled to any credit for expenses, 
counsel fees, or other charges, for litigation from and 
after his refusal to account at the Victoria Hotel. 

It will be referred to a master, accordingly, and the 
injunction heretofore granted should continue. 


NEW YORK COURT OF APPEALS ABSTRACT. 


CONFLICT OF LAWS—ATTACHMENT—BILL OF SALE OF 
CANAL BOAT — PRACTICE — STIPULATION — SCOPE OF— 
APPEAL.—(1) The defendant, as sheriff, levied upon a 
canal-boat which the plaintiffs claimed by virtue of 
a bill of sale given them by the attachment debtor as 
security. Plaintiffs did not take possession of the 
boat, nor file their bill of sale, until after the levy of 
the attachment, although they had used all possible 
diligence to take possession immediately after the ex- 
ecution of the bill of sale. Plaintiffs, as well as the 
parties to the attachment suit, were all residents of 
Pennaylvania. Held, that the liability of the prop- 
erty to be attached and sold under legal process must 
be decided according to the law of the State of New 
York, in which the property was situated, and not 
that of the domicile of the parties. (2) Such bill of 
sale, regarded as a chattel mortgage, is not merely 
presumptively fraudulent, but absolutely void, both 
under the provisions of the Revised Statutes of New 
York relating to chattel mortgages and under Laws 
of New York of 1864, ch. 411, §$ 1,2, requiring chattel 
mortgages on boats navigating the canals to be filed 
in the office of the auditor of the canal department, 
and providing that every mortgage or conveyance in- 
tended to operate as a mortgage on any such canal- 
boat, not accompanied by an immediate delivery, and 
followed by an actual and continued change of pos- 
session, shal] be absolutely void as against creditors of 
the mortgagor, unless so filed. (3) A bill of sale of 4 
canal-boat was executed to plaintiffs, who held sepa- 
rate judgments against the owner, and the judgments 
remained unsatisfied. One of the plaintiffs testified 
that they took the bill of sale to secure the payment 
of the judgments; that he thought that if he should 
not succeed in getting the boat or its value he should 
still hold the judgments; that they bought the boat 
out and out to secure the judgments to get their pay. 
The other plaintiff testified that the reason why he 
did not satisfy this judgment when he got the bill of 
sale was because he had not got any thing yet; that as 
soon as he was paid what he had paid for the judg- 
ment debtor, he would be willing to satisfy it at any 
time. Held, that the transaction did not constitute a 
sale, and the instrument must be construed as a chat- 
tel mortgage. According to thelaws of New York a 
billof sale, regarding it as a chattel mortgage, was 
void as against the defendant, both under the provis- 
ions of the Revised Statutes relating to chattel mort- 
gages and under the act relating to liens on canal- 
boats. The act of 1864 (L. 1864, ch. 412, §§ 1, 2) requires 
that every person having alien by chattel mortgage 
on any boat navigating the canals of this State shall 
file the same, or a copy thereof, in the office of the au- 
ditor of the canal department, and that every mort- 





guge or converance intended to operate as a mortgage 
on any such canal-boat, not accompanied by an im- 
mediate delivery, and followed by an actual and con- 
tinued change of possession, shall be absolutely void 
as against creditors of the mortgagor unless so filed. 
By this act the want of an immedivte delivery and 
change of possession does not, as in the case of abso- 
lute sales, merely raise a presumption of fraud, which 
can, as held in Pennsylvania, be rebutted by proof of 
good faith, and due diligence in taking possession, 
but it makes the alleged lien adsolutely void. This 
positive enactment of our own Legislature cannot be 
made subject to the law of the domicile of the mort- 
gagor. The general rule that the voluntary transfer 
of personal property, wheresoever situated, is to be 
governed by the law of the owner’s domicile, always 
yields when the law and policy of the State where the 
property is actually located have provided a different 
rule of transfer from that of the State where the 
owner lives. In Van Buskirk v. Warren, 4 Abb. Dec. 
457, it was held that a transfer of personal property 
situate in Illinois, made in New York, where the 
owner resided, was valid as against attaching cred- 
itors who were also residents of this State, but who 
had attached the property in Illinois, although the 
transfer was void according to the laws of Lllinois. 
The judgment in that case was reversed by the Su- 
preme Court of the United States, on the ground that 
the judicial proceedings under which the property had 
been attached and sold in Illinois were protected here 
by the provisions of the Constitution of the United 
States. Green v. Van Buskirk, 3 Wall. 348; 5 id. 307; 
Gordon v. United States, 7 id. 189. In Guillander v. 
Howell, 35 N. Y. 657, it was held that an assignment 
which was made in New York by a resident of this 
State, of personal property situate in New Jersey, 
which was valid under the laws of New York, but 
which was void under the laws of New Jersey, was 
ineffectual there as against a creditor of the assignee 
who had attached the property in New Jersey. In 
that case it appeared that the attaching creditor was a 
resident of New Jersey, and weight was given to that 
circumstance in the opinion; and it was supposed that 
the case of Van Buskirk v. Warren, which had then been 
recently decided in this court, established that if the 
attaching creditors had been residents of NewYork the 
transfer would have been valid as tothem. But the 
judgment of this court in Van Buskirk v. Warren had 
not at that time been reversed by the Supreme Court 
of the United States; and in the still latter case of 
Warner v. Jaffray, 96 N. Y. 248-255, it was held that 
the residence of the attaching creditor was not mate- 
rial; and that where personal property situated in 
Pennsylvania, and owned by a resident of New York, 
was here transferred by an assignment valid in the 
State of New York, but invalid in Pennsylvania, as 
against creditors, by reason of a failure to record it 
there as prescribed by a statute of Pennsylvania, it 
was void as against creditors who attached in that 
State, notwithstanding that the attaching creditors 
were also residents of the State of New York. The 
doctrine was there reaffirmed that the liability of 
property to be attached and sold under legal process 
issuing from the courts of the State in which the 
property is actually situated must be determined by 
the law of that State, rather than that of the juris. 
diction where the owner lives. These cases are decis- 
ive of the present appeal. (4) It was conceded on the 
trial of the action that the statute 13 Eliz., ch. 5,wasin 
force in Pennsylvania, and it was stipulated that upon 
the argument before the referee, and upon any appeal, 
either party might cite reported decisions of the Su- 
preme Court of Pennsylvania, as if they had been put 
in evidence; but there was no stipulation that the law 
of Pennsylvania should govern the case. The point 





474 THE ALBANY LAW JOURNAL. 











that if the instrument under which plaintiffs claim is 
achattel mortgage, it is to be governed by the laws 
of New York, was submitted to the General Term. 
Held, that defendant was not precluded from raising 
the same point on the appeal to the Court of Appeals. 
Oct. 11, 1887. Keller v. Paine. Opinion by Ra- 
pallo, J. 

CORPORATIONS—LIABILITY OF STOCKHOLDER—LIM- 
ITATION OF ACTIONS.—Under a judgment of the Su- 
preme Court all the property, stock aud effects of a 
manufacturing corporation were sequestered for dis- 
tribution among its creditors, through the medium of 
a receiver, and its officers and agents were restrained 
from all interference therewith. In an action by a 
creditor against a stockholder, brought more than 
four years after the rendition of the judgment of se- 
questration, held, that the action was barred by the 
Manufacturing Act of New York, § 24, which provides 
that ‘‘no suit shall be brought against any stock- 
holder who shall cease to be a stockholder in any such 
company, * * * unless the same be commenced 
within two years from the time he shall have ceased 
to bea stockholder in such company.’’ Whenever an 
existing stockholder shall be divested of his interest 
in or control over the affairs of a corporation, whether 
by voluntarily transferring his shares to another per- 
son, or compulsorily, as by forfeiture upon the decla- 
ration of the company, time begins to run; and at the 
end of two years the statutory limit is reached, and 
he is no longer liable for any debt of the corporation. 
The same result must follow upon the actual dissolu- 
tion of the corporation by formal judgment, or by a 
surrender of its corporate rights, privileges and fran- 
chises. Organization then ceases, and the artificial 
entity is resolved into its independent parts. The 
thing itself therefore no longer existing, there can be 
no shares in the thing, and of course no stockholders. 
The proposition that the defendant, by force of such 
circumstances, ceased to be a stockholder within the 
meaning of the act, is also distinctly established by 
the authorities, and with such uniformity, and forso 
long a time, that further discussion, save by reference 
to them, is rendered unnecessary. They begin with 
Slee v. Bloom, 19 Johns. 456, and are continued to 
Bradt v. Benedict, 17 N. Y. 33, where citing that and 
other cases, the doctrine was declared to be settled, 
that if a corporation suffers acts to be done which de- 
stroy the end and object for which it was instituted, it 
is equivalent toa surrender of its rights. The rule was 
reiterated and these cases approved in Bruce v. Platt, 
80 N. Y. 379. To the same effect are Briggs v. Penni- 
man, 8 Cow. 387, and Bank v. Ibbotson, 24 Wend. 473; 
Kincaid v. Dwinelle, J. & S. 328, distinguished. Surely 
a person cannot justly be said to be a stockholder 
when the corporation itself has ceased to exist for all 
practical purposes for which acorporation may exist. 
Not only was the visible and tangible property of the 
corporation, whose acts are before us, absolutely and 
forever disposed of by adverse proceedings, but by 
the final judgment of the court it was deprived of all 
power to continue or resume business. This judg- 
ment was submitted to, and there was neither iuten- 
tion nor ability to go on. Oct. 11, 1887. Hollings- 
head v. Woodard. Opinion by Danforth, J. 


DAMAGES—NOMINAL—PERSONAL INJURIES.—In an 
action for damages for personal injuries no evidence 
was offered to show plaintiff's condition in life, or his 
earning capacity, except that before theinjury he was 
“healthy.” Held, that no more than nominal dam- 
ages could be given for his loss of time and ability to 
earn a livelihood after as well as before the trial, so 
the jury had no ground on which to base such dam- 
ages. There was no proof that he had earned, or that 
he was able to earn, a livelihood. The judge, recog- 





nizing the rule laid down in Leeds v. Gas-Light Co., 
90 N. Y. 26, finally charged that the proof did not au- 
thorize the jury to award any damages for inability 
to work and earn wages prior to the trial. But he 
charged that they could allow such damages for the 
future; that is, that they could take into account, as 
a distinct item of damages, the plaintiff's pecuniary 
loss ‘‘on account of the injury caused by the diminu- 
tion in his ability to earn a livelihood,’ and ‘the 
chances of what money he would make” but for the 
injury. This charge was clearly in conflict with the 
rule laid down in the case cited. In that case we held 
that where loss of time is claimed as an item of dam- 
ages in such a caseas this, if plaintiff fails to prove the 
value of the time lost, or facts on which an estimate 
of such value can be founded, only nominal damages 
for that item can begiven. There it was proved that 
the plaintiff was engaged in business at the time of 
the injury, and that he had not been able to attend to 
his business since, but it was not shown what his busi- 
ness was, or the value of his time, or any facts as to 
his occupation from which the value could be esti- 
mated. The court charged that the plaintiff, if enti- 
tled to averdict, was “entitled to recover compensa- 
tion forthe time lost in consequence of confinement 
to the house, or in consequence of his disability to 
labor from the injury sustained.”’ The charge was 
held to be erroneous, as the jury was left to guess at 
or speculate upon the value of the lost time, without 
any basis in that respect for their judgment to rest 
upon. It is true that the charge there related to past 
loss; but ifajury cannot, without any adeqnate basis, 
guess or speculate in such an action as to the pecu- 
niary loss suffered by the plaintiff before the trial, 
we can perceive no reason for not applying the same 
rule to future pecuniary loss. Before damages for 
future pecuniary loss can be awarded there should be 
some proof, such as a party can always give, of his 
circumstances and condition of life, bis earning 
power, skill and capacity. So much is left to the arbi- 
trary judgment of jurors in this class of cases that the 
rule which requires such proof of pecuniary loss 
should not be relaxed. Oct. 11,1887. Staal v. Grand 
Street & N. R. Co. Opinion by Earl, J. Ruger, C. J., 
and Danforth, J., dissenting. 


EVIDENCE — DECLARATIONS — RES GEST — NEGLI- 
GENCE—TRIAL—OBJECTION TO EVIDENCE — WITNESS 
—IMPEACHMENT—INCOMPETENT EVIDENCE.—(1) In an 
action for negligence, statements made by a servant of 
the defendant in a conversation with the plaintiff, 
after the accident, are no part of the res geste, and 
are inadmissible. (2) In an action against defendant 
for the negligence of its brakeman, on cross-examina- 
tion the brakeman testified, under objection, that he 
had no conversation on che train that day with the 
plaintiff. He was contradicted by the plaintiff, who 
was allowed by the court, against objection, to testify 
to a conversation he had after the accident with the 
brakeman. Being requested by the court to repeat 
the conversation, he did so, adding to it that the de- 
fendant also said, “It is my fault, the board being 
left there.’’ Held, that evidence of the conversation 
having been duly objected to, a new objection to this 
additional statement was unnecessary. (3) Where a 
party, against objection, has drawn out on cross-ex- 
amination incompetent evidence, he is bound by the 
answer, and cannot contradict it by other evidence. 
(4) The admission of incompetent evidence which 
may have influenced the jury is ground for a new 
trial. Oct. 4, 1887 Sherman v. Deluware, L.& W. R. 
Co. Opinion by Peckham, J. 

JUDGMENT—DEFAULT—SETTING ASIDE.—(1)A judg- 
ment of nullity of marriage was rendered on default. 
In an action brought to set aside the judgment, held 
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that neither the judgment nor the order of court de- 
nying defendant’s motion to open the default is a bar 
tosuch action. (2) The fraud of defendant in procur- 
ing said default was assigned as cause for setting aside 
the judgment. Held, that as plaintiff had no defense 
to the action of nullity, she was not entitled to have 
the default thereon set aside. Her charge of fraud 
consists simply of an allegation, in substance, that the 
defendant, who is a lawyer, represented to her that 
her marriage to him was void by the law of NewYork, 
and that she had incurred liability toa criminal prose- 
cution for entering in it, and that she was by these 
representations induced to refrain from defending the 
action. Without discussing the question of law in- 
volved, it is sufficient for the purpose of this appeal to 
say that whether the marriage between the defendant 
and the plaintiff was legal or illegal, as matter of law, 
the fraud by which she was eharged with having in- 
duced the defendant toenter into the contract was 
sufficient to justify the court in setting it aside, and 
that she does not inany manner attempt to deny that 
she was guilty of the fraud charged, nor to show that 
she had any defense upon the facts to the action of 
nullity of which the defendant deprived her, even if 
he was wrong in his statement of the law—a question 
which we do not now decide. Oct. 11,1887. Blank v. 
Blank. Opinion by Rapallo, J. 


STATUTE OF LIMITATIONS — FRAUD — DISCOVERY — 
PLEADING—VARIANCE.— Under the New York Code of 
Civil Procedure, § 382, a right of action for fraud, 
within the meaning of the statute of limitations, ac- 
crues on discovery of the facts constituting the fraud. 
In an action to set aside for fraud a deed to defendant 
by plaintiff's father, it appeared that the father was 
weak in mind, but not destitute of mental capacity ; 
that the facts constituting the fraud and right of ac- 
tion thereon were disclosed to and understood by 
him; and that an action thereon had been brought by 
his consent. Held, that this was such a discovery as 
set the statute in motion, and that the running of the 
statute was not arrested by a subsequent fraud in ob- 
taining a settlement of the suit, or by regaining an un- 
due influence over the father. (2) An answer that the 
cause of action did not accrue within six years before 
the commencement of the action, sufficiently pleads 
the statute of limitations. (3) The action cannot be 
sustained to obtain relief for fraud in inducing the 
marriage between plaintiff's father and mother, com- 
mitted by defendant in falsely representing to the 
mother that the property in question was so left to 
the father, that if he married and had an heir, it 
would go to the heir. Oct. 11, 1887. Piper v. Hoard. 
Opinion by Finch, J. 


WILL—CONSTRUCTION—CODICIL—RELEASE OF IN- 
DEBTEDNEss.—A testator had been counsel for de- 
fendant in certain litigation, and at his death held pos- 
session of certain papers, etc., relating to the litiga- 
tion, and on which he had a lien for his ser- 
vices, most of the services antedating his will. 
By will made January 22, 1883, testator re- 
jeased all demands which he might have at his 
death against any person ‘“* named in his will,” and in 
terms revoked all previous wills and codicils, but de- 
fendant was not named in the will. This release came 
after the naming of all to whom it was to apply. Tes- 
tator afterward, by a clause in a codicil made two 
weeks before his death, released certain specified 
debtors, excluding defendant, and including two who 
had been released by the previous testamentary in- 
strument, and including also one who had not been 
released. In the next succeeding clause of the codi- 
cil defendant was mentioned by name, without words 
of release, called testator’s ‘faithful and honorable 
friend,”’ and given the papers, etc. The codicil began 








as follows: ‘* This is Charles O’Conor’s first codicil to 
his last willand testament. This instrument made 
and signed April 28, 1884."" At the date of the codicil 
an important argument in the litigation was approach- 
ing. Held, that the gift of the papers, etc., was a vol- 
untary surrender of the lien, and that as the lien 
would fail if defendant had been released, testator 
did not intend to release him, and the word “ will” 
in the phrase ** named in this will” did not include 
the codicil. Oct. 11, 1887. Sloane v. Stevens. Opinion 
by Finch, J. 


——_——_—___— 


UNITED STATES SUPREME COURT AB- 
STRACT. 
¢ CARRIER—PASSENGER’S LOSS OF LUGGAGE—REFUSAL 
TO stoPp.—A railroad company is not liable in damage 
for a loss resulting to a passenger from its refusal to 
stop the train upon which he was riding, short of a 
usual station, to enable him to recover a hand-bag 
which he was carrying with him, and which he dropped 
from a window of the car while attempting to lower 
the sash. Oct. 31, 1887. Henderson v. Lowisville & 
N. R. Co. Opinion by Gray, J. 


PARTNERSHIP — DISSOLUTION BY CONDUCT.—In a 
suit for an accounting, under articles of partnership, 
brought by the administrator of one of the parties 
against the executrix of the other, it appeared that 
the partnership was to continue for a certain time, 
unless dissolved by mutual consent; and that the 
complainant’s intestate had never complied with the 
terms of the agreement, but shortly after its execu- 
tion had accepted a public office in a distant city, and 
absentec himself, in the discharge of the duties 
thereof, until after the date of the expiration of the 
agreement, and on his return had made no attempt to 
enforce the same; and that a written agreement, exe- 
cuted by the parties to the articles of partnership 
shortly before the death of the complainant’s intes- 
tate, was inconsistent with any claim thereunder. 
Held, the evidence showed that complainant’s intes- 
tate regarded the agreement as never having gone 
into effect, or as having been cancelled, and that the 
bill was properly dismissed. Oct. 31, 1887. Davis v. 
Key. Opinion by Blatchford, J. 


PUBLIC LANDS—STATE GRANTS—DISPUTED BOUND- 
ARY LINE.—The boundary line between Georgia and 
Florida was long in dispute—Georgia claiming to a 
line called ‘‘ Watson’s Line,’’ and exercising political 
jurisdiction, and making grants of land to that line; 
while Florida claimed to a line called ‘*McNeil’s 
Line,” further north than Watson's. Upon running 
the true line, as finally agreed upon by the two States, 
it was found to be further north than McNeil’s line. 
Held (1) that the grant made by Georgia of the land 
in dispute, which was south of McNeil’s line, though 
made while Georgia exercised the powers of govern- 
ment de facto over the territory there, was neverthe- 
less void; (2) that the confirmation by Florida of the 
grants made by Georgia did not invalidete or disturb 
the grant ofthe land in dispute previously made by 
itself. The first case in which the question arose was 
that of Foster v. Neilson, 2 Pet. 253, in which the grant 
was made in 1804 for land in the district of Feliciana, 
east of the Mississippi. The principal questions ar- 
gued were—First, the true interpretation of the trea- 
ties of 1800 and 1803 as to what territory was ceded to 
the United States; and secondly, the effect of the con- 
firmation of Spanish grants contained in the treaty of 
1819. Mr. Coxe, it is true, took the ground that the 
acts of a sovereign power over territory it has ceded 
are lawful until possession has been transferred, and 
therefore that the grants of Spain, while still in pos- 
session, and exercising the powers of government de 
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facto, should be held to be valid. Mr. Webster, who 
was on the same side with Mr. Coxe, did not allude to 
this argument, and the court took no notice of it, but 
placed its decision on the ground, that by the true 
construction of the treaties, Louisiana included West 
Florida to the Perdido, and therefore that the territory 
in question did not belong to Spain when the grant 
was made, and so the grant was invalid; but that if 
this were not a clear proposition (and the court ad- 
mitted that it was a question of doubtful construc- 
tion), the judiciary would nevertheless follow the ac- 
tion of the political department of the government 
charged with the management of its foreign affairss 
which had always contended for the line of the Per- 
dido, and had finally taken full possession of the coun- 
try. Thecase of Foster v. Neilson was followed in 
the subsequent cases of Garcia v. Lee, 12 Pet. 511; U. 
S. v. Reynes, 9 How. 127; U.S. v. D’ Auterive, 10 How. 
609; U.S. v. Philadelphia, 11 id. 609; Montault v. U. 
S., 12 id. 47; U. 8. v. Castant, id. 437; all of which are 
referred to, and the history of the controversy is 
given, in U. 8. v. Lynde, 11 Wall. 682. It may how- 
ever be said that the decision in these cases was con- 
trolled by the act of Congress approved March 26, 1804 
2 Stat. 287), the fourteenth section of which declared 
void all grants for lands within the territories ceded 
by the French republic to the United States by the 
treaty of April 13, 1803, the title whereof was at the 
date of the treaty of St. Iidefonso in the crown, gov- 
ernment or nation of Spain; saving however the titles 
of actual settlers acquired before December 20, 
1803. It is doubtless true that this act did have a con- 
trolling influence in the cases referred to, but the 
court discussed the question upon general principles 
also, and no hint is dropped that the existence of a 
government de facto would have any influence on the 
decision. In Garcia v.Lee Chief Justice Taney expressly 
argues, that in a case of disputed boundary titles must 
stand or fall with the right of the government creat- 
ing them. His language is: ‘‘ Indeed when it is once 
admitted that the boundary line, according to the 
American construction of the treaty, is to be treated 
as the true one in the courts of the United States, it 
would seem to follow as a necessary consequence that 
the grant now before the court, which was made by 
the Spanish authorities within the limit of the terri- 
tory which then belonged to the United States, must 
be null and void, unless it has been confirmed by the 
United States by treaty or otherwise. It is obvious 
that one nation cannot grant away the territory of 
another; and if a proposition so evident needed con- 
firmation, it will be found in the case of People v. 
Fleeger, 11 Pet. 210. In that case there had beena 
disputed boundary between two States, and the par- 
ties claimed the same land under grants from differ- 
ent States. The boundary line has been ascertained 
by compact between the States after the grants were 
made. Andin deciding between the claimants in that 
case the court said: ‘In this view of the matter it is 
perfectly clear that the grants made by North Caro- 
lina and Tennessee, under which the defendant 
claimed, were not rightfully made, because they 
were originally beyond her territorial boundary; 
and that the grant under which the claimants claim 
was rightfully made, because it was within the 
territorial boundary of Virginia.’ And again: ‘If 
the States of North Carolina and Tennessee could 
not rightfully grant the land in question, and the 
States of Virginia and Kentucky could, the invalidity 
of the grants of the former arises, not from any viola- 
tion of the obligation of the grant, but from an in- 
trinsic defect of title in the States.'’’ The case of 
Poole v. Fleeger, 11 Pet. 185, quoted by Chief Justice 
Taney, is much to the purpose. The northern bound- 
ary of North Carolina (including Tennessee) was fixed 














by the charter of 1665, and by the Constitutions of 
that State and Virginia, adopted in 1776, on the paral- 
lel of 36 degrees 30 minutes north latitude. In 1779 an 
attempted survey ofthe line was made by commis- 
sioners of the two States, who failed to agree; but a 
line run by Dr. Walker, one of the commissioners, wag 
practically used as the boundary of jurisdiction. It 
was afterward found to be too far north by severa| 
miles, and a line was run on the true parallel by Prof. 
Matthews, of Transylvania University. Tennessee 
laid out her counties, and exercised all sovereign jur- 
isdiction, up to the Walker line, and both North Caro- 
lina and Tennessee made grants of land up to that line 
and north of thetrue parallel. On the other hand, 
Kentucky made grants south of that line, and up to 
Matthews’ line. In 1820 Kentucky and Tennessee 
agreed to adopt Walker's line as the boundary of the 
two States; but it was stipulated that all private 
rights and interests of land between the two lines, 
theretofore derived from either State, should be con- 
sidered as rightfully emanating therefrom; butall va- 
cant and unappropriated lands within those limits 
were declared to belong to Kentucky, and subject to 
her disposal. No provision was made for cases of 
conflicting grants of the same land made by Virginia 
or Keutucky, on one side, and by North Carolina or 
Tennessee on the other. The case before the court 
was one of that kind, the plaintiffs claiming under a 
Virginia warrant, and a grant made by Kentucky in 
pursuance thereof in 1796; the defendants claiming 
the same land under North Carolina grants made in 
1786, 1792, 1797, and Tennessee grants of subsequent 
years; and the lands in controversy being situated be- 
tween the two lines before mentioned. This court 
held that the parallel of 36 degrees 30 minutes was 
always the true line until altered by agreement of 
the two States in 1820; and that the grants made by 
North Carolina and Tennessee north of that line were 
void; and that the Virginia and Kentucky grants 
were good, notwithstanding the actual occupation of 
the disputed territory by Tennessee. The adoption 
of Walker's line in 1820 was held to have changed the 
true and original boundary only for the purpose of 
future jurisdiction. Evidence of the previous exer- 
cise of jurisdiction by Tennessee upto Walker’s line 
was not allowed to affect the question of title, 
although the defendants proved that North Carolina 
and Tennessee had claimed to Walker's line as the 
true line from the time it was run tothe time of the 
treaty or agreement of 1820; that the county lines of 
Tennessee were Walker’s line on the north; that in 
her legislative, judicial and military capacity Tennes- 
see always claimed possession, and acted up to said 
line asthe northern boundary of the State; that pro- 
cess was executed, criminal acts were punished, taxes 
were paid, militia was enrolled, and all other acts 
done in subordination to the laws and government of 
Tennessee up to that line; and corresponding juris- 
diction was exercised by Kentucky to the same line 
on the other side. Here was a case of mistaken bound- 
ary, aud when the error was discovered the States 
concerned agreed to adopt it as the permanent politi- 
cal boundary for the future, conceding on both sides 
that it was not the true original boundary. Mr. Jus- 
tice Story, delivering the opinion of the court, said: 
“Although in the compact Walker's line is agreed to 
be in future the boundary between thetwo States, it is 
not so established as having been for the past the true 
and rightful boundary; on the contrary, the compact 
admits the fact to be the other way. While the com- 
pact cedes to Tennessee the jurisdiction up to Walker's 
line, it cedes to Kentucky all the unappropriated lands 
north of the latitude of 36 degrees 30 minutes north.” 
Then after further remarks of the same purport follows 
the passage quoted by Chief Justice Taney, to the ef- 
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fect that the grants of North Carolina and Tennessee 
were not rightfully made, because they were originally 
beyond their territorial boundary. The case of People 
vy. Fleeger covers the case now under consideration. It 
was acase of disputed boundary, and Tennessee ex- 
ercised sovereign jurisdiction de fucto up to a certain 
line (Walker’s), which she claimed to be the true 
boundary line, and made grants of land to that line, 
just as Georgia did in the present case to Watson’s 
line. Walker’s line, like Watson’s, was found not to 
be the true line, and the grants made by Tennessee 
were found to be for lands in territory belonging to 
Kentucky ; just as the grants of Georgia, next to]Wat- 
son’s line, were found to be for lands in the territory 
belonging to the United States and Florida. This 
court decided that the Tennessee grants were void, 
notwithstanding the exercise of sovereign jurisdiction 
de facto by that State over the territory in dispute 
when the grants were made. If that decision was cor- 
rect, the grant made by Georgia of the land in con- 
troversy must be held to be invalid for the same rea- 
son. The only difference between the cases is that 
Kentucky and Tennessee adopted the erroneous line 
as their permanent boundary, though recognizing the 
fact that it was not the true original line; while in 
the present case Georgia and Florida adopted the 
nearest practical approach to the true line as their 
permanent boundary. This difference does not affect 
the question, except to make the present case the 
stronger ofthe two. The only authority cited by the 
Supreme Court of Florida for the proposition that a 
government de facto can make a valid grant isa dic- 
tum of Mr. Justice Baldwin, in delivering the opinion 
of the court in the case of Rhode Island v. Massachu- 
setts, 12 Pet. 748. The question there was whether 
the people whose lands would be affected by the 
change of State line involved in that case ought to be 
made parties to the suit. Justice Baldwin says: ‘It is 
said that the people inhabiting the disputed territory 
ought to be made parties, as their rights are affected. 
It might with the same reason be objected that atreaty 
or compact settling boundary required the assent of 
the people to make it valid, and that adecree under 
the ninth article of confederation was void, as the au- 
thority to make it was derived from the legislative 
power only. the same objection was overruled in 
Penn v. Baltimore; and in Poole v. Fleeger this court 
declared that an agreement between States, con- 
sented to by Congress, bound the citizens of each 
State.’ Thus far the reasoning of the court was un- 
answerable. Settlements of boundary belong to the 
sovereign power, and cannot be questioned by indi- 
viduals. But the learned justice proceeds tu lay down 
what he supposes to be two principles of the law of 
nations, which were entirely unnecessary to the decis- 
ion of the question of parties which he was consider- 
ing. Hesays: ‘There are two principles of the law 
of nations which would protect them [private citi- 
zens] in their property: (1) That grants by a govern- 
ment de facto of parts of a disputed territory in its 
possession are valid against the State which had the 
right (12 Wheat. 600, 601); (2) that when a territory is 
acquired by treaty, cession, or even conquest, the 
rights of the inhabitants to property are respected 
and sacred (8 Wheat. 589).” etc. This is the passage 
quoted and relied on by the Supreme Court of Florida. 
The second of these propositions is in accordance with 
what we have already stated to be the received rule of 
international law; but the first is opposed to the case 
which we have already cited in relation to Spanish 
grants in Mississippi and West Florida, and to the case 
of Poole v. Fleeger. As to the authority referred to 
(12 Wheat. 600, 601), it isa mere dictum of Mr. Justice 
Trimble in De la Croix v. Chamberlain, clearly incon- 
sistent with the decision made at the same term in 








Henderson v. Poindexter’s Lessee, and with all the 
subsequent decisions above referred to; and as Mr. 
Justice Catron, in a manuscript note upon this part 
of Justice Baldwin’s opinion, justly remarks: ‘No 
such question was raised in that case, and Poole v. 
Fleeger is certainly to the contrary.”’ We think that 
the decision of the Supreme Court of Florida is er- 
roneous in deciding against the title of the plaintiffin 
error. That title is claimed under a grant from the 
United States of land acquired by treaty with Spain, 
identified as such by the former treaty of limits, and 
the proceedings of the commissioners appointed to 
carry out that treaty. The decision of the Supreme 
Court of Florida, in effect, is either that the land was 
not embraced in the treaty of cession, or if it was, that 
the possession of Georgia gave a superior right. We 
think it clear that the land was embraced in the treaty, 
and that the possession of Georgia did not give a su- 
perior right. Oct. 24, 1887. Coffee v. Groover. Opin- 
ion by Bradley, J. 

SALVAGE—CONTRACT—WAIVER OF SALVAGE CLAIM. 
—The captain of a salvage company, in response to 
telegrams, went to a sunken steamer, removed her 
cargo, pumped her out, and towed her safely into 
port. Before going to work the captain of the sunken 
vessel asked what it would cost to get the vessel off, to 
which the captain of the salvors replied: ‘‘I do not 
know.”’ The captain of the vessel then said: ** This is 
not a salvage service,’’ to which the other replied: 
“Call it what you please, sol get my pay;”’ and the 
captain then said: ‘It isnmo salvage service.’’ They 
finally agreed to submit the amount to be paid to ar- 
bitration, in case the salvage company and the owners 
of the vessel could uot agree upon a sum. Held, that 
the salvage company was entitled to salvage compen- 
sation for the services rendered, as the conversation 
between the captains did not amount to a contract 
for compensation that would bar aclaim for salvage, 
and such claim was not affected by the agreement to 
arbitrate. It was held by this court in the case of 
The Comanche, 8 Wall. 448, 477, that ‘‘ nothing short of 
a contract to pay a given sum for the services to be 
rendered, or a binding engagement to pay at all 
events, whether successful or unsuccessful in the en- 
terprise, will operate as a barto a meritorious claim 
for salvage.’’ Nor was there in this case any agree- 
ment for a quantum meruit for the work and labor to 
be done by the libellant. In the case of The Inde- 
pendence, 2 Curt. 350, 357. the proper rule on the sub- 
ject was laid down by Mr. Justice Curtis in these 
words: “To bar a claim for salvage, where property 
in distress on the sea has been saved, it is necessary 
to plead and prove a binding contract to be paid at 
all events forthe work, labor and service, in attempt- 
ing to save the property, whether the same should be 
lost or saved.”’ A binding contract of that character 
is not proved by such a conversation as took place be- 
tween the respective parties in the present case. In 
The Salacia, 2 Hagg. Adm. 262, 265, it was shown that 
the master of the salvor vessel declared at first ‘* that 
he should not demand any salvage, but that his crew 
would not work unless paid for their labor, and that 
they declined taking a dollar a day, but would take 
two.” As to this, Sir Christopher Robinson said: 
“It is probable that some such conversation may 
have passed at the beginning of this service, but it 
might not be known what would be the extent of it; 
and the court is not in the habit of considering such 
loose conversations as conclusive of the merits of any 
case, when brought regularly before it.” In the pres- 


ent case there was no assent by Capt. Stoddard to the 
statement of Capt. Baldwin that the service was nota 
salvage service: and the xassertion by Capt. Stoddard 
that the name of the service was immaterial, so long 
as he should get his pay, was fairly «a statement that 
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he should insist on his pay for the services according 
to their actual character. Nor can the agreement for 
arbitration affect the question of a salvage service. In 
the case of Hobart v. Drogan, 10 Pet. 114, there was 
an agreement to tow asbip in distress, ‘* the matter of 
compensation to be left to arbitrators at home, to be 
appointed by the respective owners.”’ As to this, Sir 
James Hannen said: *‘ This however was valueless as 
an agreement. It could not have been pleaded as any 
answer to an action for salvage brought in the ordi- 
nary way in the Admiralty Division, and if effect 
could have been given to it at all, it would only have 
been by bringing an action upon it for not submitting 
to arbitration.”’ Oct. 24, 1887. Potomac Steamboat 
Co. v. Baker Salvage Co. Opinion by Blatchford, J. 


—_.___—— 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 

CRIMINAL LAW—SEARCH-WARRANT—EXECUTION AT 
NIGHT.—A warrant to search for and seize intoxicating 
liquors, issued under Public Statutes of Massachusetts, 
ch. 100, § 30, in the form prescribed by that statute, may 
be executed in the night-time. The only search-war- 
rant known to the common law was to search for 
stolen goods. The usual direction of it was to search 
in the day-time. Whether at common law a warrant 
which directed a search not limited to the day-time 
would be valid, and whether such a warrant could be 
executed in the night-time, it is not necessary to con. 
sider. See Dane Abr., ch. 217, A 2; Dav. Just. 30, 51, 
148; 2 Hale P. ©. 113; Burns, J., Search-Warrant, 
Bartons, J., 481; 3 Wms. Just. 861. The warrant in 
question was not a common law search-warrant, and 
its validity and effect must be determined by the stat- 
ute. The authority to execute a warrant in the night- 
time, and to issue a warrant in which the authority to 
execute it is not limited to the day-time, must be found 
in the statute which authorizes the warrant. Such 
authority will be inferred unless the statute expressly 
or impliedly limits it to theday time. We think such 
authority is found in the statute under which the 
warrant in the case at bar was issued. Pub. Stat., ch. 
100, $30. It does not, like Pub. Stat., ch. 58, § 4, pro- 
vide that the warrant shall be directed and executed 
as provided in Pub. Stat., ch. 212, § 3; nor like Pub. 
Stat., ch. 207, § 57, that no search shall be made after 
sunset unless specifically authorized; nor like Pub. 
Stat.. ch. 207, $§ 60, require that a warrant shall be is- 
sued to search at any hour of the day or night; but it 
contains full and explicit provisions, even prescribing 
a form of the warrant, excluding the inference that it 
is governed by Pub. Stat.,ch.212, § 3,and that the execu- 
tion of the warrant under it is limited to the day-time. 
Its provisions differ in every particular from those 
of Pub. Stat., ch. 212, § 3. The direction of the warrant, 
instead of to the sheriff or his deputy, or constable, is 
to be to the sheriff, deputy-sheriff, city marshal, chief 
of police, deputy chief of police, deputy-marshal, police 
officer or constable. There are particular provisions, 
not contained in section 3, as to the description in the 
warrant of the place to be searched, and special pro- 
visions as to authorizing the search of dwelling-houses. 
The warrant is to command the officer to search the 
premises, and to keep the property found until final 
action, and to return his warrant to the court, instead 
of tosearch in the day-time, and to bring the prop- 
erty, and the person in whose possession the property 
is found, before the court; and the warrant itself, in 
the form prescribed by the statute, is to ‘forthwith 
euter the premises herein described, and make dili- 
gent and careful search,” instead of to search in the 
day-time. The general rule is that process, civil or 








criminal, can be as well served in the night-time as in 
the day-time; anda direction in & warrant to serve it, 
without limitation as to the hour of the day, isa di- 
rection to serve it in the night-time as much as in the 
day-time. The intention of the Legislature to author- 
ize the execution of the warrant in the night-time is 
shown by providing for and by prescribing a direction 
in the warrant which includes that instead of the di- 
rection to search in the day-time, which it required in 
the ordinary search-warrant. Since the Statutes of 
1852, ch. 222, these provisions have been the subject of 
careful scrutiny, and have been enacted no less than 
five times. St. 1855, chaps. 215, 397; Gen. Stat., ch. 
86; Stat. 1869, ch. 415; Stat. 1876, ch. 162; Pub. Stat., 
ch. 212. The repetitions emphasize the intention 
manifested in the statute. The intention that there 
should be authority to execute the warrant in the 
night-time might also be shown by the purpose and 
the particular provisions of the statute, and by its his- 
tory, and the history of other statutes authorizing 
searches and seizures; but the considerations already 
presented are sufficient, and render further discussion 
unnecessary. Mass. Sup. Jud. Ct., Oct. 20, 1887. Com- 
monwealth v. Hinds. Opinion by W. Allen, J. 


INDICTMENT—VARIANCE—NAME.—At the trial 
of an indictment for threatening to accuse of a crime 
*‘one Frank E. White,’’ the evidence showed that the 
threats were made to one Frank A. White. Held,a 
futaljvariance. The name of the person threatened is 
necessary to the identity of the offense charged in the 
indictment, and therefore must be proved as set forth. 
Com. v. Mehan, 11 Gray, 321. It is settled in this Com- 
monwealth that a middle name or initial is part of the 
name, and a variance in regard to itis fatal. Com. vy. 
Perkins, 1 Pick. 388; Com. v. Hall, 3 id. 262; Com. y. 
Shearman, 11 Cush. 546. The ruling that there was no 
variance if Frank A. White was the person called 
Frank E. White in the indictment, probably went 
upon the ground that E. might be rejected as surplus- 
age, as is held in some States. It cannot be said as 
matter of lawthat A. and E. are the same. There 
was no evidence that the party was ever called Frank 
E. White. Mass. Sup. Jud. Ct., Oct. 20, 1887. Com, 
monwealth v. Buckley. Opinion by Holmes, J. 

EVIDENCE—ACCOUNT BOOK.—A small account book 
in which the plaintiff, who was unable to write, entered 
by marks the number of loads of sand delivered to de- 
fendant, is admissible, being supported by his oath, 
even though the marks were transferred by him to 
the book from marks made on his cart by his servant, 
and the evidence of such servant as to the correctness 
of the number of marks is competent and necessary. 
It was a rough and imperfect book of accounts, but it 
was honestly kept, and was the record of the daily 
business of the party, made for the purpose of estab- 
lishing a charge against another. Pratt v. White, 132 
Mass. 477. Such a book, supported by the oath of the 
plaintiff, is competent, though the account was kept 
only by marks, the plaintiff being unable to write. 
These entries are intelligible, and no more liable to 
fabrication than other entries. It isa book of origi- 
nal entries, though the marks were transferred from 
marks made on the cart by the servants of the plain- 
tiff who delivered the sand. Smith v. Sanford, 12 
Pick. 139; Kent v. Garvin, 1 Gray, 148; Harwood v. 
Mulry, 8 id. 250. In the case where goods are deliv- 
ered by a servant, and his entries or marks are trans- 
ferred to the plaintiff's account book, it has been held 
that the servant must be a witness to support the 
charges, and to prove thedelivery. Kent v. Garvin, 
supra. In the case before us therefore the testimony 
of Joseph Pratt was competent and necessary. If 
there was doubt whether the plaintiff's book ought to 
have gone to the jury, there is another ground upon 
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which the defendant’s exceptions should be over- 
ruled. Ina transaction like that involved in this case 
it is not to be expected that any memory, unaided, 
could retain accurately the number of loads of sand 
delivered. The plaintiff bad clearly the right to use 
his account book as a memorandum to refresh and aid 
his memory. The fact that the book went to the jury 
could not prejudice the defendant. The only possible 
use the jury could make of it would be to count the 
marks and see if the plaintiff had stated their number 
correctly. Mass. Sup. Jud. Ct., Oct. 20, 1887. Miller 
v. Shay. Opinion by Morton, C. J. 

> 


CHIEF JUSTICE WAITE. 








hg’ JUSTICE WAITE is seventy-one years old 
to-day. He was eligible to retirement just one 
year ago, and he could then have left the bench and 
have drawn his $10,000 a year for the rest of his life. 
Like Justices Field, Bradley ana Miller, he prefers to 
earn his salary, rather than receive it as a pensioner, 
and we have on the Supreme Bench of the United 
States the curious instance of four hearty old men 
working away day after day when they could receive 
the same amount of pay for doing nothing. Chief 
Justice Waite promises to work for many years to 
come. He has no intention of resigning his position, 
and his health is better now than it has been for years. 
He has recovered from his sickness of two years ago, 
and he looks more like a man of sixty than of seventy- 
one. 

His black eyeis bright, and his strong face is almost 
free from wrinkles. A thick growth of dark, iron- 
gray hair covers his head, and a full beard of black, 
mixed with silver, falls upon his chest. He has a 
splendid physique. Of medium height, his shoulders 
are broad, and his head fits firmly upon them. He 
stands as straight as a Lake Superior oak, and his 
carriage has all the dignity that should pertain to the 
head of our judiciary. 

His face is a striking one. The forehead is broad 
and full, though not remarkably high. The eyebrows 
are dark and heavy, and the eyes which look out from 
under them sparkle with the feeling of the soul be- 
hind. Sometimes they are grave and serious. At 
others they twinkle with laughter, and when Waite 
laughs the twitching of a smile is seen about his strong, 
firm mouth. This mouth is full of character, and the 
nose above it is large enough to be that of a great 
man. I took a good look at him as he sat upon the 
Supreme bench to-day. He has the central seat in the 
row of the eight grave seniors who comprise the pres- 
ent Supreme Court, and the old-fashioned, high-backed 
mahogany chair in which he sits is directly under the 
golden American eagle which looks down from the 
Supreme Court gallery. This eagle has what looked 
to me like a golden snake in its mouth, and if it should 
let it fall the snake would dropupon the bushy hair 
of the chief justice. Fastened to the eagle’s talons is 
the key to an arcbed canopy of royal purple silk, and 
the chief justice has thus a background like that of a 
king upon his throne. These decorations however 
are the only ostentatious things about him. He wears 
his robe, it is true, like the toga of a Roman senator, 
but there is nothing of the snob about him, and he is 
not puffed up with the great conceit of little men. He 
shows himself human as he sits upon the bench, and 
he willlaugh at the joke of a lawyer and yawn repeat- 
edly at a prosy speech. Helistens closely to the evi- 
dence presented to the court, asks questions now and 
then, and not infrequently puzzles the young lawyers 
by his interrogatories. 

Chief Justice Waite is a very kind-hearted man, and 
it is probable that he would pardon serious informali- 








ties in a young lawyer, though he would hardly do so 
in a man of experience. Our Supreme Court is very 
careful of its dignity, and it would decidedly resent 
any thing which compromised this. Chief Justice 
Waite, while he is simple in his manners, never for- 
gets that he is chief justice of the Supreme Court, 
and he carries the dignity of a justice into his social 
life. He is fond of society, and I have often seen him 
with his pretty daughters at a White House reception. 
He lives very nicely at Washington, and owns a big 
brown-stone house just next to the Mexican legation. 
and within a stone’s throw of the Arlington Hotel. 
He entertains frequently, and gives dinners and re- 
ceptions during the season. 

The Waite family is one of the oldest families in the 
country, aud the coat-of-arms granted to it bears the 
date of 1512. Thomas Wayte, who was a member of 
Parliament, signed the death warrant of Charles I, 
and the family moved to this country soon after the 
Restoration. It was about thirty years after the land- 
ing of the pilgrims that Thomas Wayte settled at 
Lyme, Conn., and this man’s son was one of the first 
presidential electors after the war of the Revolution, 
and cast his vote for George Washington. Judge 
Waite’s father was chief justice of the Supreme Court 
of Connecticut, and he studied law under Matthew 
Griswold, one of the most noted statesmen of early 
days. Like Judge Waite, he was a graduate of Yale, 
and like Judge Waite, he was eminent as a jurist. He 
left the Supreme bench however at the age of sev- 
enty, and he died at eighty-two. If Chief Justice 
Waite lives as long, he will come within two years of 
outlasting the century. 

Waite’s father gave hima good education. He en- 
tered Yale at seventeen, and he graduated in the same 
class with William M. Evarts, Edwards Pierrepont 
and Prof. Benjamin Silliman. Years afterward,when 
he had moved to Toledo, Ohio, and made a reputation 
there, and Evarts had gone to New York, the two met 
as representatives of the United States in the arbitra- 
tion at Geneva. This was, I think, his first entrance 
upon his national career. He was known as a success- 
ful practitioner at Toledo, and had been a member of 
the Ohio Legislature, but it was not until 1872 that 
the people at large knew of his existence. 

He returned to Toledo at the close of the arbitra- 
tion, became a member of the constitutional conven- 
tion of the State of Ohio, and two years Jater President 
Grant, to the surprise of all, sent in his name to the 
Senate as the successor of Chief Justice Chase. Waite 
was surprised to receive the nomination. It came 
entirely without solicitation on his part, and without 
pressure on the part of his friends. It was confirmed 
unanimously, and Charles Sumner, John Sherman, 
George F. Edmunds and Allen G. Thurman made 
speeches in his favor. He took the oath of office 
March 4, 1874, just about one year after he had been 
admitted to practice in the Supreme Court of the 
United States. 

Judge Waite is a man who has made a success of life 
by sticking to his business. Neither the presidential 
nor any other political bee has ever buzzed in his thick 
thatch of dark hair, and he declined to be a candidate 
for the presidency in 1876. Ex-Representative Hill, 
of Ohio, tells me that he made the address of welcome 
to Grant on the occasion of his visit to Toledo. This 
address was so full of good sense, and so free from 
adulation that Grant was delighted with it. He had 
been pleased with Waite’s action at Geneva, and he 
knew Waite to be a man of the utmost probity and no 
political aspirations. He extended his inquiries, and 
concluded that he was the man to be appointed chief 
justice of the United States, and sent in his name 
to the Senate. Waite accepted it, and the country 
gained by his act.—New York World. 
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CORRESPONDENCE. 


DELAYS IN THE COURT OF APPEALS. 
Editor of the Albany Law Journal: 


Will you allow meto refer in your columns toa 
well-worn subject, the delay in the hearing of cases 
by the Court of Appeals? The present calendar was 
made up last May, and I hear that there is no likeli- 
hood of a new one before next October. Thus an un- 
preferred case which was appealed to the Court of 
Appeals last June, cannot possibly be heard before the 
latter part of 1889, if then. Roughly speaking, it is 
correct to say, that an unupreferred case has to wait 
about two and a half years fora hearing in the Court 
of Appeals. As to preferred cases, though the delay is 
less it is far too great. Itis not necessary to say that 
this is a bad condition of affairs. The difficulty lies in 
devising a remedy. 

Certainly aremedy is necessary. The Court of Ap- 
peals makes every inch of ground possible under exist- 
ing conditions. 1t hears an enormous number of cases 
every year, and decides them promptly, yet with all 
necessary care and deliberation. It maintains the 
high reputation which the highest Court of the Empire 
State should have. But the judges are worked far too 
hard. The bar acquits them of any blame for the state 
of the business in their court. 

Various remedies have been proposed, and I have 
picked out of them what I deem the best, I submit 
my conclusions without discussion or elaboration, 
and mainly to keep the subject iu a state of agitation. 
Only in that way can we hope to divert our legislators 
from irrelevant local and political matters to matters 
of really great concern affecting the public welfare. 

(1) Appeals from orders to the Court of Appeals 
should be disallowed, excepting orders which put an 
end to an action or grant or refuse new trials, and 
final orders in special proceedings. This would leave 
the General Term the final court ou questions of prac- 
tice. And so it should be. A court composed of three 
or four experienced judges is surely competent to 
finally regulate all questions of practice. This wouid 
relieve the Court of Appeals from the waste of much 
time in hearing such appeals. 

(2) The limitation of $500 should be raised to $1,000, 
reserving of course, to the General Term the power to 
allow an appeal to the Court of Appeals in cases in- 
volving less than $1,000, when doubtful or exceptional 
questions of law are involved. A litigant with less 
than $1,000 at stake should be satisfied with the decis- 
ion of a court consisting of three or four judges, when 
those judges see no reason in the nature of the case 
for allowing an appeal. We can trust tothe judges 
exercising their power of allowing an appeal with 
discretion and consideration. 

(3) The chief judge should begiven the power to call 
up judges of the Supreme Court to aid the Court of 
Appeals whenever necessary. At all times there should 
be a majority of the regular judges of the Court of 
Appeals sitting in the court. This course would in- 
crease the working force of the court, and prevent the 
collisions and differences in prestige, incident to two 
final courts. If twoor three Supreme Court judges 
were present in the court, they would relieve the same 
number of Court of Appeals judges from attendance 
on the court, and it could be so arranged that more 
time could be given to the hearing of cases and a larger 
force devoted to the writing of opinions. 

I believe if these measures were adopted the Court 
of Appeals would keep abreast of its work. 

Yours very truly, 
JOHN G. MILBURN. 


[See Current Topics.—Ep. | 





COURT OF APPEALS DECISIONS. 
HE following decisions were handed down Tuesday, 
Dec. 6, 1887: 

Judgment reversed, uew trial granted, costs to abide 
eveunt—People, ex rel. Edwin A. Nash, surrogate, re- 
spondent, v. James Faulkner, Jr., executor, et al., 
appellants; Robert Young, respondent, v. New York, 
Lake Erie and Western Railway Company, appel- 
lant. Judgment affirmed with costs— John P. 
Hirsch, respondent, v. City of Buffalo, appellant; 
Louis Windmuller et al., respondents, v. Thomas J. 
Pope et al., appellants; Julia C. Chapin, respondent, 
v. Hopkins H. Meloon, appellant.——Judgment af- 
firmed—People, respondent, v. Charles F. Myers, ap- 
pellant.——Appeals dismissed with costs—Josephine 
Decatur, executrix, appellant, v. John E. Goodrich, 
respondent; George W. Wingate, respondent, v. Lip- 
sey Gas Burner Company, respondent; E. P. Gleason 
Manufacturing Company, appellant; In re Jane A. 
Porter, a luuatic; John Brady, respondent, v. Mayor, 
etc., of New York, appellants; Bernard Brady, re- 
spondent, v. Same.——Order affirmed with one bill of 
costs—Ignatz Thalheimer v. Ferdinand Hays et al.; 
Salie Frankel v. Same; Yette Thalheimer v. Same; 





Susselia Hays v. Same.——Motion for reargument de- 
nied with costs—People, etc., v. Knickerbocker Life 
Insurance Company.—Motion to put cause on the 


calendar as preferred granted without costs—William 
A. Wheelock, respondent, v. Michael Noonan, appel- 
lant.——Motion to review and affirmance denied with- 
out prejudice to application under section 1278 of the 
Code of Civil Procedure, with $10 costs—Harriet Bal- 
lou, respondent, v. Charlotte Ballou et al., appellants. 
— Petition to put cause on calendar. Ordered, that 
the cause may be put upon any day calendar submit, 
ted—New York State Monitor Milk-Pan Company, 
Limited, appellants, v. Philo Remington et al., re- 
spondents.—Motion to dismiss granted with costs— 
Ignatz Oestereicher, appellant, v. Thomas A. Rais- 
beck, respondent; William F. Parks, appellant, v. 
Margaret A. Murray, impleaded, respondent. Mo- 
tion to open default granted on payment of $20 costs— 
Jesse W. Powers, respondent, v. Morris Silbersteen, 
appellant.——Motion to amend remittitur. Ordered, 
that the remittitur be amended by making the award 
of costs in favor of the individual defendants to read. 
**costsin all courts against the plaintiff,’ and adding 
thereto the clause, ‘‘ and without prejudice to any ap- 
plication to the Supreme Court in their behalf for an 
additional allowance, or of any application in bebalf 
of the defendant Chase for any relief.’ Ordered fur- 
ther, that the application to amend the remittitur, 
made in behalf of the plaintiff, be denied-—Harriet 
Vilas et al., admx., etc., v. John B. Page et al. 








NOTES. 

While a certain Judge Greene was trying a civil case, 
Mr. X., the attorney for the defendant, had occasion 
to quote from Browne (a legal authority), but pro- 
nounced the final e in that name. ‘“ Mr. X.,’’ said the 
judge, ‘“‘I believe that name is pronounced Brown, 
not Brown-e. Now my name is also spelled with a 
final e, but itis pronounced as one syllable is it not?” 
‘*Your honor,” said Mr. X., “that depends entirely 
upon how you decide this case.” 


It is gratifying to learn that a wife may have a 
divorce for cruel treatment, although she herself ‘* has 
not always been truly lady-like in her behavior, and 
was at times herself, in anger, guilty of profanity.” 
Berryman v. Berryman, 59 Mich. 608. 
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CURRENT TOPICS. 

T is to be hoped that the Senate will not confirm 
the nomination of Mr. Lamar to the Supreme 
Court. Various reasons have been assigned for his 
unfitness for the post, some based on his former 
hostility to the government, some on his intemper- 
ate and unwise utterances, and some on his personal 
characteristics. We suppose there are plenty of 
men in the country, and in the south, who did not 
actively endeavor to overthrow our government by 
services in the field and in councils, who could have 
been selected without resorting to a violent seces- 
sionist, unrepentant, although ‘‘ reconstructed.” 
By process of ‘‘reconstruction” Mr. Lamar has 
been admitted to Congress and cabinet. Against 
this we have nothing to say. These are political 
offices in which it is eminently fit that the south 
should be represented. But the Supreme Court 
bench is not a political place. It is the one place 
in our scheme of government supposed to be de- 
void of political feeling, bias and aspiration. It 
1s the final safe-guard of our nation in the time of 
the greatest strain upon our institutions, a barrier 
against encroachment and revolution. To put upon 
this bench a secessionist, who is not even repentant, 
and who cannot see that he did wrong, is a dan- 
gerous stretch of leniency and a violent shock to 
the patriotic feeling of the loyal people. Mr. 
Lamar says Davis was no traitor, and of course 
thinks the same of himself. If that is his way of 
arguing, he is an unsafe man to judge of what is 
treason, and an unsafe man to be intrusted with the 
sacred duty imposed on him by this office. A Su- 
preme Court justice ought to know what constitutes 
treason, because he may be called on to pass on the 
case of anarchists at some time. There must be 
plenty of loyal men, even of the south, at least men 
whose swords and voices were not raised to destroy 
the government, from whom a satisfactory selection 
might be made. We hope not to be deemed pre- 
judiced, vindictive or illiberal, when we say that it 
is unwise and unsafe to put any original seces- 
siomist on the Supreme Court bench. But there is 
another, and an all-sufficient reason against Mr. 
Lamar. He is not an eminent lawyer. He never 
was distinguished as a lawyer. He never was 
heard of as a lawyer except where he lived. For 
thirty years or more he has, we understand, been 
practically unfamiliar with the courts. The most 
partial friend of Mr. Lamar would not claim that 
he 1s a learned lawyer. He is a professional poli- 
tician. His habits of thought and life are far from 
judicial. An estimable gentleman, a scholar of 
considerable cultivation, no doubt, but no lawyer, 
as we use the phrase in connection with the essen- 
tial requirements of this post. There are certainly 
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eminent lawyers at the south whose learning and 
experience would add strength to the bench. We 
have heretofore suggested two or three of them. It 
is quite proper that the appointee should come 
from the south, but the senate should look to it 
sharply that he knows the law, from study and ex- 
perience, to an extent that distinguishes him, and 
especially that he knows what treason is. 


The prohibitionists have a decided triumph in 
the decision of the Supreme Court of the United 
States that prohibition is constitutional. But that 
court did not decide that it is practicable or politic, 
and if it had so decided it would not have made it 
so. The decision simply is that society may sup- 
press the use of property for a purpose deleterious 
to it. The tobacconists are also triumphing in Mr. 
Blaine’s late dictum that the tax ought to be taken 
off tobacco Of course we have nothing to say 
about mere matters of tariff, but when Mr. Blaine 
says that tobacco is no longer a luxury but has be- 
come a necessary, we think he is ridiculous, It 
may be so ina presidential but not ina legal'view. He 
might say as much for alcohol or opium. The 
courts have decided that it is not a necessary for 
infants. Bryant v. Richardson, L. R., 3 Exch. 93. 
In that case counsel argued: ‘* Wine has been held 
to be a necessary, and why not cigars? Smoking 
is now a general habit in all ranks of life, and more 
particularly in the army.” But Martin, B., said: 
**T do not think that any one can doubt that cigars 
and tobacco are articles of luxury and not of util- 
ity.” We donot use the filthy weed ourself, but we 
have no objections to other men’s impoverishing 
their land or poisoning themselves with it. But we 
do protest against any encouragement to the young 
to use it. It is a loathsome spectacle to see a young 
man nervously wriggling and unhappy if he is 
obliged to go without a cigarette for an hour. 
Even seasoned smokers advise against the habit, 
and are unwilling that their sons should acquire it. 
Prose is inadequate to express our emotions on this 
topic, and so in the Albany Journal we dropped in 
poetry as follows on 


Tue Nicotine Hapsirt. 
At evening of a frosty day 
An urchin crossed my homeward way, 
Scarce bigger than a babe in arms, 
Subject of mother’s fond alarms; 
His trousers short, but over wide, 
Flapped in the wind from side to side; 
No coat had he; a ragged shirt, 
A cherub face besmeared with dirt, 
And marked by pugilistic scratch; 
An old straw hat did hardly thatch 
His hair of tow, while on the ground 
Ten other toes did wriggle round 
Convulsed with cold; his blue lips quivered, 
His bare legs like the aspen shivered; 
He blew upon one chubby fist, 
While in his eyes there stood a mist 
Of tears suppressed; his weary voice 
Announced to citizens a choice 
Of some newspapers which he pressed 
Convulsively to his thin-clad breast; 
His other fist could scarce conceal 
Something he fain would not reveal 
Beseechingly he looked at me 
As I approached; in sympathy, 
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Between a nickel and a dime 

I doubted for a moment's time, 

When he my hesitation solved, 

And all my charity dissolved, 

As my stunned ears these words did catch: 
“Mister, I say, gimme a match!” 





The portrait of Henry Smith, painted by Mr. Twit- 
chell of this city, and just added to the collection 
of the Court of Appeals, isa most meritorious work, 
one of the three or four very best in the collection, 
The painter had the advantage of a noble subject, 
and he has made not only a speaking but an elo- 
quent likeness — eloquent with wit, logic and good 
humor. The great advocate shines in every line. 


It would not be surprising if Mr. Proctor found 
some member of the Pinkney family in his hair for 
reviving that anecdote of Webster’s compelling 
Pinkney to apologize. We told it once, 16 ALB. 
Law Jour. 457, and repeated it 17 id. 24, and met 
with a rebuke, id. 115, and published a long pro- 
test by Bishop Pinkney, 20 id. 87, and an explana- 
tion of the probable origin of the tale, id. 260, and 
the Bishop’s last words, id. 300. The story prob- 
ably was exaggerated, perhaps by Daniel in his con- 
vivial moments, perhaps by fame — ‘‘ erescit eundo.” 
The story of Pinkney’s apology to Emmet has 
probably also received some ornament and coloring 
by narrators, for Ticknor, who heard the apology, 
says in his ‘‘ Life and Letters,” that 1t was ‘‘a cold 
and inefficient apology.” But se non é vero, é ben 
trovuto. 


There seems to be a fatality about the wills of the 
most distinguished lawyers. In a very recent case 
in our Court of Appeals, Finch, J., observed: ‘‘ One 
would hardly have expected that the will of so 
eminent and able a lawyer as the late Charles O’Conor 
would come before us for construction, and present 
a question quite debatable, and involving some diffi- 
culty. He made his will, about which as it stood 
at the date of its execution there was no ambiguity, 
and which had the clearness and precision we were 
certain to anticipate. But fifteen months later, and 
about two weeks before his death, he made and 
executed a codicil which creates a serious difficulty, 
and if drawn by him or at his verbal dictation, may 
have some explanation in his failing health. By 
the terms of the will he released in its sixth clause 
certain of his debtors, conveying his purpose 
in the following language: ‘I hereby release all 
claims or demands which I may have at my death 
against any person or persons named in this will.’” 
But the testator added a codicil, and a dispute 
arose as to whether that was included in the phrase 
‘in this will.” The court held that in the circum- 
stances 1t was not included. 


The Virginia Zaw Journal has a paragraph on 
“The Decrease of Law Business,” commenting on 
an article from the Maryland Law Record as follows: 
**The causes, as assigned by our contemporary, are 





the ‘glorious uncertainty’ of the law, the de- 
lays and slothfulness of legal proceedings, and the 
costliness of litigation. With us the second is the 
great cause of the undeniable decrease in litigation. 
The uncertainty which deters suitors is, in fact, the 
certainty that they will not see the end of the mat- 
ter for years at least. The cure for the whole thing isin 
the hands of the lawyers, and it is a reproach to them 
that it has not been remedied longago. It is perhaps 
unprofitable to inquire why it has not been done, 
but we believe the two chief reasons illustrate the 
two characteristics of the profession —its conserva- 
tism and its selfish indolence. This is hardly a pop- 
ular thing to say of the profession, but it is never- 
thelesstrue. It cannot be denied that the majority 
of lawyers in almost every community follow the 
profession merely for the bread that it furnishes to- 
day or the money it promises for to-morrow. To 
quarrel with them for this may lay one open to the 
charge of quixotism in these practical days; but to 
say the least, they cannot be expected to know or care 
much about the law as a science, either in the past 
or the future. It ought to be remembered that the 
desire to make the law a perfectly efficient instru- 
ment for the enforcement of rights and the punish- 
ment of wrongs is not merely a desire to increase 
litigation, and thereby benefit the lawyers. The 
benefit to the lawyers is not to be compared to the 
interest the community has at stake in having the 
laws executed with promptness and certainty.” The 
Tribune also recently published a terrific attack 
on the lawyers on account of their exorbitant 
charges. We have for many years urged that the 
law should be made surer, swifter and cheaper. 
There is unquestionably a general decrease in law 
business, and we believe it is fairly due to the 
causes above alleged. Worst of all is the popular 
conviction that the lawyers are opposed to any 
change or reform. Many, perhaps most lawyers, 
content themselves with the reflection that the 
present state of things will probably last as long as 
they do, and after that they care not. As to costs, 
many of them, especially in the large cities, are in- 
dustriously engaged in trying to kill the goose and 
get all the golden eggs at once. It is amazing to 
observe the elasticity of conscience of many highly 
‘respectable’? and influential practitioners in re- 
gard to fees. Lawyers are probably just about as 
greedy as men in trade and commerce, and manu- 
facturers—no worse, but they ought to be better — 
but they are not so much restrained by competi- 
tion. There are unquestionably some lawyers who 
are conscientiously opposed to codification, but it is 
our belief that nine-tenths of the opposers are 
swayed by no higher motives than selfishness, !azi- 
ness, jealousy, ignorance and constitutional obsti- 
nacy. We venture to say that nine-tenths of them 
have never read the Code—even Mr. Carter had 
at last accounts read only forty sections — and that 
half of them have never even seen it or want to see 
it. The profession will have an awakening some 
day. It will be a long time in coming, we admit, 
but these slow mills grind small. 
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NOTES OF CASES. 





N Pedigo v. Grimes, Indiana Supreme Court, Nov. 
8, 1887, it was held that a college student may 

be both a voter and a student; and if he in good 
faith elects to make the place his home, to the 
exclusion of all other places, he may acquire a legal 
residence, although he may intend to remove from 
such place at some fixed time, or at some indefinite 
period in the future. Elliott, J., said: ‘‘ Taking 
the view of the testimony most favorable to the 
appellant, the utmost that can be said of it is that 
the voters entered the State university at Bloom- 
ington without at the time of entering having 
formed a definite intention of making that place 
their residence, but that they did subsequently 
determine that it should be their residence. This 
gave them the right to vote, because there is no 
evidence that this was not their intention, formed 
and acted upon in good faith. We think it clear 
that if they had gone to Bloomington with the in- 
tention of remaining simply as students, and there 
was no change of intention, they would not have 
acquired a residence. Granby v. Amherst, 7 Mass. 
1; Fry’s Election case, 71 Penn. St. 302; S. C., 10 
Am. Rep. 698; Dale v. Jrwin, 78 Ill. 170; Vander- 
poel v. O'Hanlon, 53 Towa, 246. Where however 
the intention is formed to make the college town 
the place of residence, and that place is selected as 
the domicile, then the person who does this in good 
faith becomes a qualified voter. In Vanderpoel v. 
O'Hanlon, supra, the court said, speaking of a 
student: ‘It would probably be admitted if when 
he went to Iowa City, or at any time thereafter, his 
intention was to make that place his home and 
residence when he ceased to attend the university, 
that such place was, and became his place of resi- 
dence, in such a sense that he would have become 
a legal voter in Johnson county.’ Judge McCrary 
says: ‘It will be found from an examination of 
these authorities, and from a full consideration of 
the subject, that the question whether a student at 
college is a bona fide resident of the place where 
the college is located must in each case depend 
upon the facts. He may be a resident, and he may 
not be. Whether he is or not depends upon the 
answers which may be given to a variety of ques- 
tions, such as the following: Is he of age? Is he 
emancipated from his parent’s control? Does he 
regard the place where the college is situated as 
his home, or has he a home elsewhere, to which he 
expects to go, and at which he expects to reside?’ 
The case of Sanders v. Getchell, 76 Me. 158; 8. C., 
49 Am. Rep. 606, is a strong one, for there the Con- 
stitution of the State provided that ‘the residence 
of a student at any seminary of learning shall not 
entitle him to the right of suffrage in the town 
where such seminary is situate,’ yet it was held that 
a student might acquire a residence. In the course 
of the opinion it was said: ‘It is clear enough that 
residing in a place merely as a student does not 
confer the franchise. Still, a student may obtain a 
voting residence, if other conditions exist sufficient 





to create it. Bodily residence in a place, coupled 
with an intention to make such a place a home, will 
create a domicile or residence.’ It can, we con- 
ceive, make no difference that the person is a stu- 
dent, if he has in good faith elected to make the 
place where the college is located his residence, 
since there is no imaginable reason why a person 
may not be both a student at a college and a resi- 
dent of the place where the college is situated. If 
he is at the place merely as a student, then he is 
not a resident; but if he has selected that place as 
his abode, he acquires a residence which entitles him 
to vote if he possesses the other qualifications. Itis 
said by appellant’s counsel that ‘to effect a change 
of domicile, there must be intention and an act 
united. The act of residence, and the intention of 
remaining.’ In support of this proposition, counsel 
cite McCrary Elect. 39, 40; Cooley Const, Law, 
604; 2 Kent Com., 431; Astley v. Capron, 89 Ind. 
167; Culbertson v. Board, 52 id. 361; MeCollem v. 
White, 23 id. 43; Maddow v. State, 32 id. 111. The 
counsel’s statement doubtless is an accurate one; 
but here the intention and the act, as the trial court 
found, did unite, and we think this finding is fully 
sustained by the testimony before the court. It is 
not necessary however that there should be an 
intention toremain permanently at the chosen domi- 
cile; it is enough if it is for the time the home of 
the voter to the exclusion of other places. Judge 
Cooley says: ‘A person’s residence is the place of 
his domicile, or the place where his residence is 
fixed, without any present intention of removing 
therefrom.’ Cooley Const. Lim. (5th ed.) 754, 
Judge Story makes substantially the same state- 
ment of the rule. Confl. Law, § 43. In the case of 
Cessna v. Myers, reported and strongly approved 
by Judge McCrary, it was said: ‘A man may acquire 
a domicile if he is personally present in a place and 
elect that as his home, even if he never design to 
remain there always, but design, at the end of some 
short time, to remove and acquire another. A 
clergyman of the Methodist church, who is settled 
for two years, may surely make his home for two 
years with his flock, although he means at the end 
of that period to remove and gain another.’ McCrary 
Elect., p. 496, § 38. This principle was applied to 
the case of a student of Andover college, in Putnam 
v. Johnson, 10 Mass. 488, where it was said: ‘A 
residence at a college or other seminary for the pur- 
pose of instruction would not confer a right to vote 
in the town where such an institution exists, if the 
student had not severed himself from his father’s 
control, but resorted to his house as a home, and 
continued under his direction and management. 
But such residence will give a right to vote to a 
citizen not under pupilage, notwithstanding it may 
not be his expectation to remain there forever.’ In 
this instance, the citizens, having taken up a resi- 
dence in Bloomington, and having no other home, 
were entitled to vote there, although they may not 
have intended to remain there always. It is fre- 


quently said in the books that a man must have a 
home somewhere, and it is agreed that this home is 
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at the place where he is bodily present with the 
intention of making it his domicile, although he 
may have in view a change of residence at some 
future time. Cooley Cont. 754; McCrary Elect., 
§ 39. The intention to remain is as Judge McCrary 
says, ‘entirely consistent with a purpose to remove 
at some future indefinite time.’ It can hardly be 
doubted that a man living in Evansville is a resident 
of that city, although he may intend to remove to 
Indianapolis either at a fixed time or at an indefinite 
period in the future. Soif a man should take a 
business position at Bloomington, intending to 
remain as long as the business required, he would 
acquire a residence at that place, even though his 
purpose may be to return at some future time to the 
place of his former residence. Of course a removal 
without any intention of making the place a domi- 
cile would not secure a residence, no matter how 
long the person intended to remain; but if the 
intention was to make the place the domicile, a legal 
residence would be acquired.” 


In McCulloch v. Campbell, Arkansas Supreme 
Court, Oct. 15, 1887, an action contesting the pro- 
bate of a will, the defendant offered evidence to 
rebut evidence of testamentary incapacity, and it 
was excluded by the court, on the ground that the 
onus was on the defendant to show such capacity, 
and that the evidence should have been offered in 
chief. Held, error; that the burden was on the con- 
testant to establish a want of testamentary capacity. 
The court said: ‘‘There is some confusion in the 
reported cases on the adjustment of the burden of 
proof of insanity in will contests. But we think 
the weight of authority, both in England and this 
country, establishes the rule that the production of 
a paper writing purporting to be the will of a de- 
ceased person, which is rational on its face, and 
which is proved to have been executed and wit- 
nessed in accordance with the statute, makes a 
prima facie case, and devolves upon the contestants 
the onus of showing the testator’s incompetency. 
This rule rests upon the presumption that all men 
are sane until the contrary is proved. 1 Williams 
Ex’rs (6th Am. ed.) 24 ef seg.; 1 Redf. Wills, ch. 
8, § 4; Schouler Wills, §§ 173, 174; 18 Cent. Law 
J. 282, where the American cases are collected with 
some care by Mr. Elisha Greenhood. To this rule 
we have given in our adhesion. Rogers v. Diamond, 
18 Ark. 479; McDaniel v. Crosby, 19 id. 583; Tobin 
v. Jenkins, 29 id. 151; Jenkins v. Tobin, 31 id. 309. 
It is true our statute of wills requires a testator to 
be of sound mind. Mansf. Dig., §§ 6490, 6491. But 
the same thing is required in order that a person 
may be held responsible for a crime. Id. §§ 1495, 
1497, 1499. Yet upon the trial of an indictment 
the State never goes into evidence of the pris- 
oner’s sanity until he has given evidence of his 
insanity. It is also true that since the rule was first 


announced by this court, the procedure in will con- 
tests has been changed. By the practice then in 





force, the contestant filed his petition in the Circuit 





Court to set aside the probated will, whereupon an 
issue of devisavit vel non was made up, and in this 
~ssue the contestant was the plaintiff. Whereas now 
the heir, desiring to contest, takes his appeal from 
the order of the probate court admitting the instru- 
ment to probate, and becomes the defendant in the 
proceeding. But the burden of proof of insanity, 
and the presumption of soundness of mind, are not 
changed.” 


In International & G. N. R. Co. v. Cock, Texas 
Supreme Court, Oct. 28, 1887, an action for personal 
injuries suffered by plaintiff by being thrown from 
a hand-car of defendant, the evidence showed that 
plaintiff was riding in the hand-car as a passenger 
by invitation of defendant’s train-master and dis- 
patcher, who had charge of all freight and passen- 
ger trains, but it was disputed whether hand-cars 
and their crews were under his control or that of the 
general road-master. The court instructed the jury 
that ‘‘according to the undisputed evidence, the 
plaintiff was on defendant's car, either at the invita- 
tion or with the consent of the servants authorized by 
the general train-master of the defendant company,” 
that he was lawfully on the car, and that defend- 
ant would be liable for any injury he sustained by 
reason of the negligence of its servants. Held, that 
it should have been left to the jury to say whether 
the train-master had any authority to give the de- 
fendant’s consent for plaintiff to ride on the car. 
The court said: ‘‘It did not appear that appellant 
or its servants had ever before this time carried pas- 
sengers over the road on hand-cars. It was in evi- 
dence that there were rules prohibiting appellant's 
servants from carrying any one on hand-cars except 
track men; such cars being designed for carrying 
such persons with necessary tools and material for 
keeping up and repairing the track. But it did 
not appear that the public had been advised of this 
rule of the company. * * * The servants of ap- 
pellant, who gave appellee permission to ride on the 
car, are not shown to have had the power to abro- 
gate or suspend rules promulgated by the proper 
authority for the operation of the road, and the 
court below could not assume that said servants in 
so doing were acting in the apparent scope of their 
anthority. But if the facts proven had been suffi- 
cient to justify the belief that appellant’s agents 
had the authority to furnish transportation to facili- 
tate holding the inquest, it might have been sub- 
mitted to the jury to say whether such agents 
were acting in apparent scope of their author- 
ity in furnishing the hand-car in question. The 
decision in the case of Prince v. Railway Co., 
64 Tex. 144, although growing out of the same 
facts that exist in the present case, was upon de- 
murrer to plaintiff's petition, in which it was 
alleged that Prince was on the hand-car by the in- 
vitation and consent of an agent of defendant, who 
had authority to give defendant’s consent thereto, 
and has no application to the question under dis- 
cussion. * * * Some courts have held that per- 
sons taking passage on trains not designed or used 
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for the transportation of passengers, were not enti- 
tled to the rights uf passengers; and while such is 
not the law in this State, it would be unreasonable 
to require of a carrier of passengers, who at some 
time may gratuitously or without hire furnish a 
hand-car, or other vehicle not adapted to or in- 
tended for the carriage of passengers, manned by 
a crew that had been employed simply to work on 
the track, and run the car for their own conven- 
ience, but had never been accustomed to look after 
the safety of others, and had not been selected or 
employed for such purpose, a greater degree of 
skill, care or diligence than would be required in 
carrying passengers for hire on regular trains, 
although it might be, in fact, more dangerous to 
ride on such improvised conveyance than upon reg- 
ular passenger coaches.” In Hoar v. Me. Cent. Ry. 
Co., 70 Me. 65; 8. C., 35 Am. Rep. 299, it was 
held that one riding as a passenger on a hand-car 
by invitation of the section foreman has no remedy. 


—_ >—__—_—_- 


SHIP AND SHIPPING—LIABILITY OF JOINT 
OWNERS FOR CARE OF SEAMEN. 


COURT OF APPEALS OF NEW YORK, OCT. 18, 1887. 
ScARFF Vv. METCALF. 

One of the owners of a vessel made an arrangement with M., 
the other owner, to sail the vessel for one-half the gross 
earnings, he to pay from that half the victualing and man- 
ning of the vessel, but M. exercising some control over it. 
Plaintiff, a mate on board, was hurt on a voyage, and 
sued both owners for injuries resulting from neglect on 
the part of the captain. Held, that as there was no actual 
demise of his interest in the vessel by M., he retaining 
some authority over it, a judgment against both owners 
was correctly given. 


Joseph A. Shoudy, for appellant. 
Wm. Sullivan, for respondent. 


Finca, J. The verdict of the jury requires us to 
adopt the plaintiff's version of the facts, since the judg- 
ment was in his favor, and the negligence of the 
master thereby established. If that judgment was 
against him alone, very little question would arise; 
but it involves another owner, not on board the vessel, 
but remaining at home, and so situated in his rela- 
tion to the factsas to make necessary their careful 
consideration. The barkentine upon which plaintiff 
was injured while employed as mate was owned by 
Yatesand Metcalf. She was sailed by Yates as master, 
on shares, by virtue of an agreement with Metcalf to 
that effect. The agreement was not in writing, and is 
detailed solely by the two owners, each of whom testi- 
fied to its existence. The vessel started ona voyage 
to Sagua la Grande in Cuba, and when some distance 
at sea, the plaintiff received an injury in the perform- 
ance of his duty which developed into an aneurism of 
the popliteal artery, causing him great pain, and 
largely incapacitating him for active service. The 
vessel was provided with a proper medicine chest, and 
no complaint is made, that before arriving at the port 
of destination, the master treated his mate otherwise 
than with kindness and care, and with such means as 
his limited knowledge and opportunity enabled him 
to use. But on reaching port and consulting a physi- 


cian, it was made apparent to the master that surgery, 
and not medicine, was needed to cure the injury. At 
this point of the case the contradictions become plen- 
tiful; but we must asssme, in support of the verdict, 





that the doctor consulted disclosed the true nature of 
the disease; that he advised the removal of the in- 
jured man to the hospital, about fifteen miles distant, 
or at least toa suitable place on shore; that he pro- 
nounced it dangerous to carry the mate back to New 
York without an operation, if a delay exceeding 
twelve days was involved; that the plaintiff reques- 
ted a removal to the hospital or to the shore, with the 
provision usual in such cases and necessary to his sup- 
port; but that the master refused these requests, and 
kept him on board till the home voyage was begun and 
ended, and more than twenty days after the doctor’s 
warning, landed the mate in New York, and placed 
him in a hospital, where amputation became neces- 
sary because of the long delay and destructive pro- 
gress of the disease. It is of little consequence to the 
liability of Yates whether he be regarded as master or 
owner, for in either character the negligence was his, 
and drew with it a personal responsibility. 

The maritime law is sensitive to the rightsof sea- 
men, and sedulous for their protection. When sick or 
injured, they are entitled to be cared for and cured at 
the expense of the ship, and not to be turned adrift in 
strange lands without adequate provision. They are 
exposed to hardship,confronted with dangers,and grow 
occasionally reckless by their very familiarity with 
peril. The master’s authority is quite despotic, and 
sometimes roughly exercised, and the conveniences of 
a ship out upon the ocean are necessarily narrow and 
limited. That which on land would be contributory 
negligence, the maritime law scarcely recognizes, and 
readily execuses, (The City of Alexandria, 17 Fed. 
Rep. 395), and in many ways throws its protection 
around the seaman. When he falls sick or suffers in- 
jury, the owners owe to him the duty of rendering 
such care and medical <aid as circumstances permit, 
and in the performance of that duty the master stands 
as the agent and representative of the owners, and 
his negligence is theirs. Petersen v. Swan, 50 N. Y. 
Super. Ct. 47; The City of Alexandria. supra; Reed v- 
Canfield. 1 Sum. 195; Harden v. Gordon, 2 Mason, 543. 

The last cited case considers the effect of the act of 
Congress requiring the ship to be supplied with a suit- 
able medicine chest, and holds that such requirement 
does not subvert the general duty imposed upon the 
owners by the maritime law, but merely regulates a 
single detail of its exercise. Thisduty the owners who 
remain at home, and do not sail upon the ship, can 
only perform, beyond supplying the medicine chest, 
through the master, who becomes their agent for its 
performance. The mate, although an officer, is a sea- 
man. Holt v. Cummings, 102 Penn. St. 212; The Ocean 
Spray, 4 Sawy. 105; The Minna, 11 Fed. Rep. 759. 
While both he and the master are servants of the 
owner, and so fellow-servants, they are not such in 
respect to the owner’s duty to the seamen which the 
master performs in their behalf, and as their represen- 
tative, and the contention in this case that the mas- 
ter’s neglect was that of a fellow-servant cannot pre- 
vail. 

Where the duty of the owner to the seaman is per- 
formed, the cost of nursing and medical attendance 
falls upon the ship, (The North America, 5 Ben. 486,) 
and that has been ruled even where the patient had 
been removed to his own house, {Holt v. Cummings, 
supra). But where that duty is not performed, and 
the seaman suffers injury from the neglect, the ship in 
a proceeding in rem, and the owners ina suit against 
them, are liable for the damages suffered. Couch v. 
Steel, 77 E. C. L. 402; Brown v. Overton, 1 Spr. 463; 
Mosely v. Scott, i4 Am. Law. Reg. 599; Tomlinson v. 
Hewett. 2 Sawy. 278; Petersen v. Swan, supra. These 
principles settle the liability of Metcalf, unless he is 
discharged by force of his arrangement with the 
master, to which attention must now be directed. 
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There is very much of authority forthe doctrine, 
that where there is a charter of the vessel which strips 
the owner of all authority, possession and control, the 
charterer becomes Owner pro hac vice, and the general 
owner ceases to be liable for the cuntracts or torts of 
the master, except for the wages of the seamen. There 
seem to be Jimitations upon that doctrine, aud doubts 
about it, although the main drift of authority is in 
that direction. Hallett v. Inswrance Co., 8 Johus. 209; 
Thorp v. Hammond, 12 Wall. 408; Thomas v. Osborn, 
19 How. 22; Reynolds v. Toppan, 15 Mass. 370. But I 
have arrived at the conclusion that this doctrine, even 
if broadly maintained, applies only to cases in which 
there has been an actual demise of the vessel, such as 
to take from the owner all possession, authority and 
control, and not to cases where there has been merely 
a contract about the vessel for the division of earn- 
ings and expenses. There are cases which may justly 
be cited as not in accord with that conclusion, (J'ag- 
gard v. Loring, 16 Mass. 336; Cutler v. Winsor, 6 Pick. 
335); but the current of authority in this State runs 
in its favor, and I am strongly convinced that it is 
sound in principle, and just in its application. In 
Hallet v. Insurance Co., supra, there was an actual 
charter of the vessel, the owners receiving astipulated 
price for its use. In Thorp v. Hammond, supra, the 
arrangement, although a letting on shares, is described 
by the court as in effeet a chartering of the vessel, and 
a surrender by the owner of all authority and control. 
The case was one of collision, and largely affected by 
the terms and language of the act of Congress of 1851. 
In Kenzel ¢. Kirk, 37 Barb. 113, where the vessel was 
let to the master on shares, he to provide supplies, it 
was ruled that there was not a‘‘ positive chartering,”’ 
and the owners were liable for supplies toa vendor 
ignorant of the arrangement. In Macy v. Wheeler, 30 
N. Y. 241, it was said that the liability for supplies 
depends not on legal ownership, but possession and 
control. In Vose v. Cockroft, 45 Barb. 60, there was a 
written agreement that the master should sail the 
vessel on shares in the customary way, he to man and 
provision her, pay one-half of port charges and ex- 
penses and of extra labor, and have “as wages’’ one- 
half of the gross freight. This was held not to bea 
chartering of the vessel, and great force was given to 
the stipulation describing the master’s share as 
“wages.” In McCeadyv. Thorne, 49 Barb. 438, there 
was aletting on shares, the master to victual, man 
and sail the ship at his own expense, pay port charges 
out of earnings, and divide the balance equally with 
the owners. It was ruled that the master was not 
owner pro hae vice, and that the general owners were 
liable for unpaid port charges. A comparatively re- 
cent case in the English courts discusses the liability 
of the owner for the negligence of the master, where 
the relations between them were much like those in 
the case at bar. Steel v. Lester, L. R., 3 C. P. 121. 
Lester was owner and Lilee captain. It was agreed 
between them that Lilee should sail the ship whenever 
he chose, be at liberty to take or refuse any cargo, en- 
gage and pay the men, and furnish all requisite sup- 
plies, and give Lester one-third of the net profits. 
While the vessel was unloading at its port of destina- 
tion, under a charter party made by the master, the 
wharf was damaged by the sloop through the negli- 
gence of Lilee, and Lester was sued for the damages. 
The court decided that the arrangement did not 
amount to a demise of the vessel, and was not such an 
absolute parting with it as would sever the control. 
These authorities indicate a distinction, which I am 
content to recognize, between an actual demise of the 
vessel, which transfers its possession and all authority 
and control overit, and a mere arrangement for the 
sailing of the ship which does not amount to a demise, 





and therefore leaves some possession, authority and 
control in the owner, although narrowed and restric- 
ted by the terms of the agreement. Unless there is an 
actual demise of the vessel which destroys the relation 
of master and owner, and substitutes that of bailor 
and bailee, the relation must continue, and the master 
remain servant and agent of the owner. 

Now the arrangement between Yates and Metcalf 
was nueitherin form nor substance a demise of the 
vessel. The latter says that the captain sailed her on 
shares; that he (Metcalf) had nothing to do with tne 
manning of the vessel or victualing of the crew, and 
nothing to do with hiring the seamen or paying the 
running expenses; that the freight paid expenses and 
the balance was divided up. The master testified: ‘I 
had an agreement with the owners to sail freight on 
what is known as shares; that is, I have half of the 
gross stock of earnings of the vessel, and pay for the 
victualing and manning of the vessel, and pay the 
tonnage out of my part of the gross earnings;’’ and he 
added that the owner had nothing todo with hiring 
the seamen, victualing them, or furnishing supplies. 
This seems to me but a mode of paying the master for 
his services. It was not said that he should dictate 
the voyages, decide as to cargo, fix rates of freight, 
and absolutely control the vessel to the exclusion of 
Metcalf. Indeed it appears that she was consigned to 
Metcalf, and that he exercised some authority over her. 
His dividend from her earnings was increased by the 
very saving of expenses which the master effected at 
the risk and to the injury of the mate; and I am un- 
able to resist the conclusion, in spite of the very 
learned and interesting argument for the appellant, 
that the judgment was correctly given against both 
the owners. 

The judgment should be affirmed. 

All concur. 


CORPORATIONS — PLEDGED STOCK — WHO 
MAY VOTE ON. 


OREGON SUPREME COURT, JUNE 14, 1887. 


STATE, EX REL. REED, v. SMITH.* 


Where shares of stock are pledged as collateral, the pledgee 
reserving the right to sell in case of default, and the 
pledgee causes a transfer to himself to be recorded on the 
books of the corporation, until the pledgor’s rights shall 
have been foreclosed by a sale, etc., the pledgor, and not 
the pledgee, is entitled to vote on the stock in the absence 
of a statute providing otherwise. 

RDER for rehearing. For original opinion, see 14 
Pac. Rep. 814. 

THAYER, J. I have examined with some care the 
ably prepared petition for rehearing filed herein by 
the counsel for the respondent, and have endeavored 
to give it that consideration which the importance of 
the questions involved therein demands. The coun- 
sel inquire with considerable earnestness whether 
any one can imagine any reason for the giving of the 
written power of attorney by Seeley to Reed, at the 
time the stock was transferred by the former to the 
latter, excepting that it was understood and intended 
that Reed should transfer the stock as provided for 
in the power of attorney. Another inquiry might be 
made that would be as difficult to answer, and that is, 
why Seeley executed to Reed an absolute transfer 
and assignment of the stock when it was understood 
and intended by them that no titleto the stock was 
to pass from the former to the latter beyond a right 
to sell it in case of a default in the payment of the 


*15 Pac. Rep. 386. 
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$50,000, and an application of the proceeds to such 
payment. The assignment and delivery of the 361 
shares of stock, and execution of the power of attor- 
ney by Seeley to Reed, no more express their inten- 
tion in the transaction than an absolute deed to real 
property from the former to the latter would, where a 
defeasance was given back. The deed by itself would 
constitute a complete conveyance of the property,but 
in connection with the defeasance, would be no con- 
veyance atall; would be no more than a charge or 
lien upon the property. So the assignment and power 
of attorney, considered by themselves, would consti- 
tute a sale of the stock, with an immediate right upon 
the part of the purchaser to have a transfer made, 
from the vendor to himself, on the books of the com- 
pany; butconsidered in connection with the agree- 
ment made and entered into, by and between the 
parties at the same time, might have an entirely dif- 
ferent character. 

Itis certain that the assignment was not intended 
to have any effect except as a pledge of the stock, 
coupled with a right to sell it in case the note was not 
paid at its maturity; and I concluded, when the case 
was heard, that the power of attorney could have no 
operation until such sale was made; that it was only 
executed for the purpose of enforcing the security in 
case Reed was conipelled to resort to it in order to ob- 
tain payment of the note; and I therefore character- 
ized Reed’s act in having the transfer made to him- 
self upon the books of the company, by surrendering 
up the stock, and having new certificates issued to 
himself before the note became payable, as a wrong. 
Whether that conclusion was correct or not must be 
determined by an ascertainment of the intention of 
the parties to the transaction, and that must be gath- 
ered from the assignment and transfer of the stock, 
the power of attorney, and agreement entered into 
between them at the time. The said agreement con- 
tains a recital that Reed was about to advance to the 
“Oregon Iron & Steel Company” an amount of 
money, so that the total amount of his advances 
would aggregate $150,000; that Seeley was willing to 
take an interest of 350,000 in the total advances made 
by Reed, and had given his note, of even date with the 
agreement, to Reed for said sum, payable two years 
from date, with interest, etc.,and had delivered as 
collateral security, for said note and interest, 361 
shares of the capital stock, full paid, of said company. 
Therefore Reed undertook, upon the full payment of 
the note and interest, to redeliver to Seeley said 
shares of stock, together with one-third of such bonds, 
etc., as he should receive from said company, in con- 
sideration of his said advances; and Seeley, in con- 
sideration thereof, authorized and empowered Reed 
upon default of the payment of said note, at the ma- 
turity thereof, together with the accumulated inter- 
est thereon, to sell or dispose of, at public or private 
sale, and in such manner and on such terms as to the 
said Reed should seem best, the said 361 shares of 
stock. Any one having any knowledge whatever of 
business affairs would know at once that this agree- 
ment was the substratum of the transaction between 
the parties, and that the assignment and transfer of 
the stock, and execution of the power of attorney, 
which it appears was signed it blank, were for the 
sole purpose of carrying out the provisions of the 
agreement; and itseems to me that to term this as- 
sigumeut and transfer of the stock any thing other or 
different than a pledge would be a misnomer. 

It is well understood that property of such charac- 
ter is capable of being pledged as well as sold, and 
that the general law relating to that subject applies to 
such a pledge. HKeed’s duty in the matter, under the 
law and under the agreement, was, upon full payment 
of the note and interest, to redeliver to Seeley the 361 





shares of stock. No authority was given him in the 
agreement to surrender them tothe company and re- 
ceive othercertificates in his own name. He could 
not become the owner of the stock by a transfer to 
himself, and no more, in my opinion, had he the right 
th clothe himself with the apparent ownership of it. 
He had authority to sell it, in case the note and inter- 
est were not paid when due, and make a transfer to the 
purchaser upon the books of the company. The 
power to make such transfer, it seems to me, was only 
tocomplete the sale, in case the event transpired au- 
thorizing him to make the sale. 

Counsel however claim that it was necessary in order 
to protect his security, that the transfer upon the 
books be made to him at once; that otherwise Seeley’s 
creditors might come forward and attach the stock, 
and cut off the security. They do not explain how 
Seeley was to be protected against Reed’s creditors in 
case the stock is registered in the latter’s name. Ido 
not see how Seeley, especially under the view of coun- 
sel that the registry of the stock passes the legal title, 
could not haveany protection. Reed would have the 
title, and his creditors, if he had any, could sequester 
it with impunity. It would not be necessary for them 
to prove that they trusted him upon the faith that 
he was the owner of the stock, as he would be owner 
in fact. But Ido not think that ‘‘unless Reed had 
the right to transfer the stock to himself upon the 
books of the company under said power of attorney, 
his collateral security would be of no more value to 
him than a chattel mortgage unrecorded and con- 
cealed in his pocket;’’ or that “prior to the time 
when the transfer was made upon the books of the 
company, any creditor of Seeley might have attached 
the stock, or have seized it upon execution, or Seeley 
might have sold it to a bona fide purchaser.”’ 

There have been, I confess, a number of decisions 
to that effect, but the weight of authority is the other 
way. Mr. Cook, of the New York bar, in a late work 
on the law of stock and stockholders, says (sec. 487): 
“The decided weight of authority holds that he who 
purchases, for a valuable consideration, a certificate 
of stock, is protected in hisownership of the stock, 
and is not affected by a subsequent attachment or ex 
ecution levied on such stock, for the debts of the reg- 
istered stockholder, even though such purchaser has 
neglected to have his trunsfer registered on the cor- 
porate books, thereby allowing his transferer to ap- 
pear to be the owner of the stock upon which the at- 
tachment or execution is levied.’’ And this author 
cites a large number of authorities insupport of that 
rule. 

The decision upon the question in the different 
States, andin many of the States themselves, have 
not been in harmony. The language of Chief Justice 
Shaw in Fisher v. Bank, 5 Gray, 373, quoted in the 
counsel’s petition, ‘‘that shares in a bank whose char- 
ter provides that they shall be transferable only at 
its banking house, and on its books, cannot be effect- 
ually transferred as against a creditor of the vendor 
who attaches them without notice of the transfer, by 
a delivery of the certificates, together with an assign- 
ment and blank power of attorney from the vendor to 
the vendee, even if notice of the transfer be given to 
the bank before the attachment,’ instead of being 
authority in favor of the counsel’s position upon the 
point, is considered, in the light of the other decisions 
in that State, directly against it. 

In Sibley v. Bank, 183 Mass. 515, it was shown that 
Judge Shaw’s decision in Fisher v. Bank was con- 
trolled by the statutes of that State expressly applica- 
ble to bank shares. Judge Allen, who delivered the 
opinion of the court iu Sibley v. Bank, 521, says: “In 
Fisher v. Bank the question was, what was the inten- 
tion of the Legislature of this State in using similar 
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words [referring to the provisions of the Federal 
Banking Act, that the stock shall be transferable on 
the books of the bank in such a manner as may be 
prescribed by its by-laws], and the court found in the 
general spirit and scope of the legislation of this Com- 
monwealth, as to the attachment of shares in corpo- 
rations, and in the particular legislation as to the at- 
tachment of bank shares, evidence that the Legisla- 
ture intended by the words, ‘the stock of said bank 
shall be transferable only at its banking-house and on 
its books,’ to enact that an assignment not so re- 
corded should not be valid against attaching creditors 
of the assignor. * * * * Those statutes not only 
made the shares of any stockholder liable to attach- 
ment, but made it the duty of the officers of any cor- 
poration keeping its records to give a certificate of the 
shares or interest of any stockholder, on request of 
any officer having a writ of attachment or execution 
against such such stockholder. But he says: ‘The 
statute under consideration for construction is a stat- 
ute of the United States, in whose legislation no such 
policy existed, and whose legislative acts contained 
no provisions such as were referred to from the legis- 
lation of Massachusetts.” 


And in Music Hall v.Corey, 129 Mass. 436, 437,Judge. 


Colt, in delivering the opinion of the court, says: ‘*‘In 
the next place, it is strenuously urged, that by force of 
the various statutes of this Commonwealth relating to 
the ownership and transfer of stock in corporations, 
authorizing the attachment of shares, requiring re- 
turns to the secretary of the Common wealth, and im- 
posing a personal liability on stockholders for the 
debts of the corporation, there can be no transfer of 
stock, valid against the claims of an attaching cred- 
itor, unless such transfer be recorded in the books of 
thecorporation;”’ citing the statutes. ‘‘The inten- 
tion of the Legislature, it is said, must have been to 
provide for the owners of stock a convenient and uni- 
form method of transferring title on the books of the 
corporation, which should be the only valid transfer 
as to creditors and others interested; and although 
the statutes have not provided in express terms, that 
as to creditors, transfers shall not be valid till they 
are so recorded, yet such, it is contended, is the nec- 
essary implication, for otherwise the design of the 
statutes, requiring registration and making the shares 
liable to be taken for debts, would be defeated. But 
the consideration is not sufficient to control the law, 
as long since settled by the decisions of this court. It 
requires clear provisions of the charter itself, or of 
some statute, to take from the owner of such property 
the right to transfer it in recordance with known rules 
of the common law. And by those rules the delivery 
ofa stock certificate, with a written transfer of the 
same, to a bona fide purchaser, is a sufficient delivery 
to transfer the title as against a subsequent attaching 
creditor;’’ citing several cases, including Fisher v. 
Essex Bank. The learned judge further adds that “‘it 
would not be in accordance with sound rules of con- 
struction to infer from the provisions of several differ- 
ent statutes, passed for the purpose of obtaining in- 
formation needed to secure the taxation of such prop- 
erty, or for the purpose of subjecting stockholders to 
a liability for the debts of a corporation, or for pro- 
tecting the corporation itself in its dealings with its 
own stockholders, that the Legislature intended 
thereby to take from the stockholder his power to 
transfer his stock in any recognized and lawful mode. 
If a change in the mode of transfer be desirable for 
protection of creditors, or for any other reason, it is 
for the Legislature to make it by clear provisions en- 
acted for that purpose.”’ 

It is evident from these cases that Judge Shaw, in 
the absence of the peculiar provision of the Massa- 
chusetts statutes referred to, would have held the di- 





rect opposite of the holding set out in the petition; 
that under the statutes of this State upon the subject 
it may reasonably be supposed he would have decided 
the same way the court did in Music Hall v. Cory, 
supra. Such has been the current of decisions of the 
Federal courts. And Iam of the opinion that in the 
best considered cases the same result has been 
reached. In support of that opinion I cite with great 
confidence Smith v. Crescent City, ete., Co., 30 La. Ann. 
1378, and Cornick v. Richards, 3 Lea, 1. Judge Davis, 
in Bank v. Lanier, 11 Wall. 377, 378, stated explicitly 
what kind of security Reed had when Seeley depos- 
ited said certificates of stock with him, when he said, 
that “although neither in form nor character nego- 
tiable paper, they approximate to it as nearly as prac- 
ticable. If we assume that the certificates in question 
are not different from those in general use by corpo- 
rations, aud the assumption is a safe one, it is easy to 
see why investments of this character are sought after 
and relied upon. No better form could be adopted to 
assure the purchaser that he can buy with safety. He 
is told, under the seal of the corporation, that the 
shareholder is entitled to so much stock, which can 
be transferred on the books of the corporation, in per- 
son or by attorney, when the certificates are surren- 
dered, but not otherwise. This is anotification to all 
persons interested to know that whoever in good faith 
buys the stock, and produces to the corporation the 
certificates, regularly assigned, with power to trans- 
fer, is entitled to have the stock transferred to him. 
And the notification goes further, for it assures the 
holder that the corporation will not transfer the stock 
to any one not in possession of the certificates. In 
this state of the case Lanier and Handy made their 
purchase of Culver. They bought for value, without 
knowledge of any adverse claim, in full faith that the 
bank would observe its engagements, and pursued in 
all respects the directions given in the certificates. 
They were not told to give notice to the bank of their 
purchase, nor was there any necessity for notice, be- 
cause by the rules of the bank, Culver could not trans- 
fer the stock in the absence of the certificates, and 
these they had in their possession.’’ Reed being a 
pledgee instead of a purchaser of the stock, did not 
render it more necessary that it should be registered 
in his name in order that his rights in the transaction 
should be protected. Holding the certificate without 
such registry would be more consistent, and less lia- 
ble to the imputation of fraud, in the case of a pledge 
thanofasale. But I am satisfied that in neither case 
could his rights be affected by any act done or suf- 
fered by Seeley subsequent to the delivery over to him 
of the stock, although no transfer were made upon 
the books of the company. Reed cannot therefore 
claim that it was necessary to his protection against 
the creditors of Seeley, or against the acts of Seeley 
himself in selling the stock toa purchaser without no- 
tice, that such transfer be made. The former had a 
right to have a transfer made upon the books of the 
company, but it seems to me that it was only a con- 
ditional right; that the parties did not intend that it 
should be exercised except in the event of non-pay- 
ment of thenote. They seem to have acted in accord- 
ance with such intention. Reed did not have the 
transfer made for more that a year and a half after 
the execution of the assignment, and in the meantime 
Seeley voted the stock. The transfer upon the books 
would put it out of the power of the latter to receive 
the dividends that might accrue thereon, and at the 
same time he had obligated himself to pay the interest 
upon the note semi-annually, at the rate of seven per 
cent per annum. 

I can see no justice in the right which Mr. Reed sets 
up. Counsel have cited a number of authorities to 
show that he had a right, as pledgee of the stock, to 
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fill the blank in the assignment and have it trans- 


ferred to himself. I have examined the most of these 
authorities, and do not think them decisive of the 
question under consideration, or as having much to 
do with it. 

Day v. Holmes, 103 Mass. 310, one of the cases cited, 
was an action for the wrongful conversion of certain 
mining stock, delivered by the defendant to plaintiffs 
as collateral security for his indebtedness to them, 
with an assignment in blank which the plaintiffs 
filled by inserting their own names, and obtained 
new certificates to be issued to themselves. This, the 
court said, was in no sense a sale of the stock to them- 
selves; that the delivery of the assigument in blank 
necessarily implied the right to insert their own 
pames, and the doing so, and taking out new certifi- 
cates, was in accordance with the implied contract of 
the parties, and a lawful and reasonable measure to 
protect their security, and could upon no principle be 
deemed an nnlawful conversion. The gist of the de- 
cision is that the plaintiffs were not chargeable with 
a wrongful conversion of the stock in consequence of 
the filling the blank assignment, and having the new 
certificates issued to themselves; that it was in ac- 
cordance with the implied contract of the parties. It 
will be observed that the court also said in that case 
** hat it was obviously not the intention of the plain- 
tiffs to exercise any dominion over the stock inucon- 
sistent with the rights of the defendant; ” that ‘* his 
rights were not in fact violated or injuriously af- 
fected.’* If it had appeared to the court that the 
plaintiffs were largely interested in the corporation 
that issued said stock; that their apparent object and 
purpose in filling the blank assignments with their 
own names, and having the new certificates issued to 
themselves, was to enable them to represent the stoek 
at stockholders’ meetings, vote it in opposition to the 
wishes of the defendant, and in order to secure the 
election of themselves and friends to the directorship 
of the corporations, and thereby control the manage- 
ment of their affairs—it would not certainly have com- 
mended the act, nor in my opinion, have determined 
that they could rightfully use the defendant’s stock 
to further any such design. 

McNeil v. Bank,46 N.Y .330,an other of the cases cited 
by counsel, was an action to compel the surrender of 
134 shares of stock in the First National Bank of St. 
Johnsville. The plaintiff owned the stock, and deliv- 
ered it to, and left it with Goodyear Bros. & Durant, 
stock brokers, as collateral security for any balances 
that might be found due them on account of other 
stock they had purchased, and were carrying for him. 
A blank assignment and power of attorney to transfer 
the 134 shares was indorsed thereon, and signed by 
the plaintiff at the time of its delivery. Afterward 
the defendant, at the request of Goodyear Bros. & 
Durant, paid to Fred. Butterfield, Jacobs & Co. the 
sum of $45,135, and received from the former certain 
securities, including the 134 shares of stock, as secur- 
ity for the advances. Goodyear Bros. & Durant, at 
the time of the advances to Fred. Butterfield, Jacobs 
& Co., were insolvent, and indebted to the defendant. 
In pledging the plaintiff's shares of stock, they acted 
without actual authority from him, and without his 
knowledge. He was indebted to them in the sum of 
$3,000, but the account had not been rendered, or any 
demand made. The defendant at thetime of receiv- 
ing the shares had no knowledge of the plaintiff's in- 
terest therein. The defendant filled in the blank in 
the assignment and power with the name “I. H. 
Stout,” its cashier, and attempted to have the shares 
transferred to his name on the books of the said First 
National Bank of St. Johnsville, but was prevented by 
injunction in the action. The balance of the advances 
made thereon by the defendant, less the proceeds of 





the other securities received therewith, was $15.219.81, 
and the question for the court to determine was 
whether defendant was entitled to hold the 134 shares 
for the payment of this balance. The Court of Ap- 
peals held that it was; that the plaintiff, by execut- 
ing the blank assignment and power, was as against 
the defendant estopped from asserting his ownership 
to the stock, where the latter had made advances un- 
der the circumstances mentioned; that the signing of 
the blank assignment and power, and delivering the 
stock, was the common practice of passing the title of 
stock, and that it conferred upon Goodyear Bros. & 
Durant the apparent title thereto. The question was 
not as to the rights of the immediate parties to the as- 
signment and power of attorney, but as to the rights 
of third persons who had advanced money upon the 
faith of them. 

If Reed had sold the 361 shares in controversy to an 
innocent purchaser, there is no doubt but that such 
purchaser would have acquired a valid title to. them. 
But a pledgee of the stock, as between him and the 
pledgor, would have no such right. 

Chancellor Walworth, in Bank v. Kortright, 22 
Wend. 349, used the following language: ‘“ The stock 
was not sold to Barton, but was merely pledged for 
the security of 10,000. He therefore had no legal 
right to fill up the blank with an absolute sale to him- 
self, and a power to transfer it on the books of the 
bank absolutely. If the debt was not paid, he had a 
right to sell the pledge to a third person, after due 
notice thereof to the banker, and then have been au- 
thorized to fill up the blank with an absolute sale to 
such purchaser, und a power to transfer the stock to 
such purchaser on the corporation books, as that 
would be according to the agreement inferred from 
the pledge of the certificate with such blank indorse- 
ment.’’ 

In that case the rights of a bona fide transferee were 
involved, who had sued the bank for refusing to per- 
mit a transfer of the stock upon its books, and the de- 
cision was placed on similar grounds to that in McNeil 
v. Bank, supra; but the view enunciated by the chan- 
cellor upon the point referred to was not questioned 
as alogical sequence; and there was nothing, as I can 
see, in the way of its application to the case under 
consideration. The question here is between pledgeor 
and pledgee. The obligations of each are fully set out 
ina written agreement. The object of the formal as- 
signment and power of attorney relating to the shares 
of stock was evidently to effectuate and carry out the 
purposes of the agreement; and the evident and un- 
mistakable aim of the relator was to gain control and 
dominion over the shares of stock pledged, in order 
to enable him to retain the management of the affairs 
of the company, and without regard to the mainten- 
ance and protection of his security. That he had a 
right to have the shares transferred upon the books of 
the corporation, for the better protection of his se- 
curity, except as before suggested, is very question- 
able to my mind; but that he had such right, for the 
purposes of advancing his general interest, I do not 
believe. I cannot think that the transaction between 
him and Seeley, in view of all the facts, indicates any 
such intention on the part of the parties, and I must 
still adhere to my former bluntly expressed opinion 
upon that point. 

I do not mean to be understood as holding that a 
pledgee of capitalstock in a corporation has not a 
right to have it transferred to him upon the books of 
the corporation. Many authorities, in referring to 
the matter in a general way, accord the right unquali- 
fiedly, and I have met with otkers that deny it. 

In Smith v. Crescent City, etc., Co., 30 La. Ann., 
supra, the court, at page 1583, in referring to the con- 
venience and value of such stock as a basis of credit, 
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says: ‘‘ The holder who does not wish to sell may 
pledge his certificates for loans and discounts to an 
amount approximating their market value, with rea- 
sonable margin for possible depreciation. The pledgee 
does not desire to become the owner of the stock, and 
he would not think it necessary, nor would he have 
the rightto surrender the pledged certificates, and 
have the stock transferred to him on the books of the 
corporation.” The court here evidently meant that 
such right did not arise out of the mere act of pledg- 
ing, and I thing that would be correct, except where 
the transfer was necessary to the completion of the 
pledge. A pledgee cannot be the purchaser of the 
thing pledged, when sold to satisfy the debt (Bryan v. 
Baldwin, 52 N. Y. 232), and he could certainly have 
no right to have a transfer made to himself upon the 
books of the corporation, unless specially granted by 
the pledgeor. Pledging the shares of stock would not 
of itself confer the right. 

McHenry v. Jewett, 90 N. Y. 58,is decisive of that 
point. In that case shares of the capital stock of the 
Cleveland, Columbus, Cincinnati & Indianapolis Rail- 
way Company were piedged by the plaintiff, their 
owner, to the Erie Railway Company, to secure aloan 
of money, and by means of certain fureclosure pro- 
ceedings against that company, they were transferred 
subject to the plaintiff's right of redemption, to the 
New York, Lake Erie & Western Railroad Company. 
The sale under this foreclosure was made in 1878, and 
since that time the defendant had heid the shares 
nominally as trustee for the last-named company. By 
what authority they were registered in his name as 
trustee had not been made to appear. It was not 
shown to have been done under the authority of the 
plaintiff in the action. ‘‘Forthat reason,” the court 
said, ‘“‘ the defendant must be regarded as holding the 
shares solely under the authority as created by the 
pledge; and having no greater right to make use of or 
act upon them than the relation of a mere pledge 
would confer. Asbetween himself and the plaintiff 
in the action, that continued to be the sole measure 
of his rights. * * * As the defendant had the 
shares simply by way of pledge or security for the 
repayment of money which had been loaned upon 
them, he could hold them only for that purpose. As 
long as the rights of the plaintiff to redeem them by the 
payment of the debt was not extinguished by a lawful 
sale (Lawrence v. Maxwell, 53 N. Y. 19), they are arti- 
cles of property, which under such an arrangement, 
could not be otherwise lawfully used, and under the 
authorities the defendant had no legal right to vote 
upon them without the express or implied assent of 
the plaintiff, the pledgeor. This point was consid- 
eredin Scholfield v. Bank, 2 Cranch. C. C.115; Vowell 
v. Thompson, 3 id. 248; Ex parte Willcocks, 7 Cow. 402. 
In the last case it was held, that that until the pledge 
was enforced, and the title made absolute in the 
pledgee, and the name was changed on the books, the 
pledgeor should be received to vote; that it was a 
question between him and the pledgee with which the 
corporation had nothing todo. Id. 411. These cases 
are direct and decided authorities against the right of 
the defendant to vote upon the shares, and the princi- 
ple sustained by them hasin no respect been impaired 
by [n re Barker, 6 Wend. 509, or In re Railroad Co., 
19 id. 135; for the disputes which were there made 
the subject of adjudication did uot arise between the 
parties sustaining the relation existing between the 
plaintiff and the defendant to this action. It was 
simply made a question between a person offering to 
vote, who was registered as trustee of the shares in 
the first case, and ascribed as cashier in the second, and 
the corporation, whether such registry of stock au- 
thorized the person in whose name it had been made to 
vote upon it. No point was made in behalf of the 





party beneficially interested in the shares, and for 


that reason the cases are inapplicable to the present 
controversy; for here it has been shown that the de- 
fendant, in whose name the shares had been regis- 
tered as trustee has no greater or other right than 
that of a pledgee, which under the authorities deter- 
mining the effect of that relation, will not permit him 
to vote upon them against the objection of the plaintiff, 
who is still to that extent entitled to dictate and di- 
rect the use which may be made of them.” 

The opinion of the court in the case from which 
this rather extensive quotation is made was delivered 
by Judge Daniels, who for nearly twenty-five years 
past has been upon the bench of the Supreme Court and 
the Court of Appeals of New York, and whose knowl- 
edge of the various decisions of the courts of that 
State, and ability to discriminate between analogous 
ones, are not excelled by any jurist. Said opinion was 
concurred in by Judges Davis and Brady, the former 
ofwhom delivered the opinion in Railroad Co. vy. 
Schuyler, 34 N. ¥. 41, to which the counsel have re- 
ferred in their petition apparently with great confi- 
dence.* 

A distinction is made in McHenry v. Jewett, which 
in the examination of the question under considera- 
tion, is liable to be overlooked; and that is the differ- 
ence in principle between a case where parties claim a 
right to represent stock, and it is challenged by the 
corporation, and one where the contention is between 
parties beneficially interested instock as to which is 
entitled to represent it. The corporation might not 
have any right to refuse to allow a party to be regis- 
tered as a stockholder in the company, and to partici- 
pate in the affairs of its business, while another party 
might very properly.object to it as the exercise of un- 
warranted authority, and a fraud upon its legal rights. 
A corporation is no such sacred sanctuary as is able 
to shield those gaining admission to it from the re- 
sponsibility imposed by law. Getting shares of stock 
transferred to a person upon the books of the corpo- 
ration does not preclude the courts from inquiring, 
when the matter is properly before them, by what 
right the transfer was made, and what immunities it 
confers. The records of corporation proceedings are 
not absolute verity, or conclusive of the right of par- 
ties under the law. They may show that a person is 
a stockholder in the company, and entitled to vote 
shares of stock when the courts, upon an investigation 
of the facts, would adjudge the contrary. The ques- 
tion as to who has the right to vote shares of stock 
must ultimately be determined by law, and as between 
pledgeor and pledgee,it has been long since estab- 
lished that the right belongs to the former, unless ac- 
corded by him to the latter. A stipulation to that 
effect upon the part of the latter, or from which it 
would necessarily be implied, would doubtless confer 
the right; but as said in McHenry v. Jewett, it is a 
question between the two parties with which the cor- 
poration has nothing to do. 

(Minor points omitted.] 


> —_— 


NEW YORK COURT OF APPEALS ABSTRACT. 

APPEAL — WHEN LIES — INTERLOCUTORY DECREE — 
WHAT REVIEWABLE.— (1) The Special Term entered 
an interlocutory judgment against the defendant. It 
determined certain matters in controversy, and 
ordered an accounting. Defendant appealed to the 
General Term, and asked fora new trial. The motion 
was denied, and the judgment modified, but it still 





*An error here. The extract referred to is not from the 
opinion of the Court of Appeals in 90 N. Y., but from that of 
the Supreme Court, 26 Hun, 453, which was reversed in 90 
N. Y.—Eb. 
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provided for the accounting. Held, that it was an in- 
terlocutory judgment, from which an appeal was not 
authorized. (2) Code Civil Pro. N. Y., § 723, provides 
that the court, in its discretion, may permit amend- 
ments to the pleadings which do not substantially 
change the claim or defense. The General Term, on 
appeal from an order refusing leave, allowed plaintiffs 
to amend their complaint. Held, that it was in the 
discretion of the court, and not appealable. (3) The 
General Term reversed an order granting a stay of 
proceedings pending an appeal. Held, that the grant- 
ing of the order was in the discretion of the court, and 
is not reviewable. Oct. 25, 1887. King v. Barnes. 
Opinion by Earl, J. 


BANK—UNINDORSED CHECK—LIABILITY OF BANK.— 
Plaintiff received a check from the drawer, payable to 
the maker or order, but not indorsed by him. The check 
had been certified by defendant bank at the request of 
the drawer and while in his possession. Held, that as 
there was no evidence that the maker of the check in- 
tended to part with any portion of his deposit to the 
plaintiff, the defendant was not liable. It is clear that 
there was no contract made between Wilder and the 
plaintiff whereby any transfer of the depositin the 
bank was intended tobe made beyond that which 
would follow the mere delivery of the check. The 
action can be supported only by proof that all of the 
conditions, upon which the authority of the bank to 
pay the check was made to depend by the drawer have 
been performed. Freund v. Bank, 76 N. Y. 357. It 
therefore seems to us that the only question in the 
case is whether the bank could be made liable to pay 
to third persons Wilder's funds by any transfer of this 
check, except one evidenced by the indorsement of 
his name thereon. It is well settled by authority that 
the mere drawing and delivery of a bank check to a 
third person by a depositor does not constitute an as- 
signment to the payee therein named of the fund held 
by such bank. Bank v. Bank, 46 N. Y. 82; Bauk v. 
Hughes, 17 Wend. 94. A check is analogous to a v.11 of 
exchange, aud a bank cannot be made liable thereon, 
except by its acceptance indorsed upon it in writing. 
Risley v. Bank, 83 N. Y. 318. An acceptance of the 
check however was made by the bank, we think, when 
through its agent, it indorsed thereon a certificate of 
geuuineness, and directed its payment by the Ameri- 
can Exchange National Bank. That operated as a 
promise to pay it upon presentation at the American 
Exchange National Bank, bearing Wilder's indorse- 
ment. The obligation of the bank as shown thereby 
amounts to a representation that the drawer has funds 
in the bank with which to pay the check, and that it 
will retain and pay them to the holder byits agency 
in New York upon its presentation there bearing the 
indorsement of the drawer. Bank v. Bank, 14 N. Y. 
623; 16 id. 125; 28 id. 425; Bank v. Bank, 67 id. 458, 
460; Clews v. Bank, 89 id. 418. Such a contract the 
bank had a right to make, limiting its liability to an 
order properly indorsed by the depositor, or his payor, 
and the depositor had the right to impose upon the 
bank the condition that his money should be paid out 
by it only upon a check indorsed by himself or its 
payee. If the bank should disregard such a require- 
ment, it would do so atits own risk; but the holder 
has no legal right to impose such a liability upon it 
against its consent. It would certainly add much to 
the hazard of the transmission of funds by check, 
draft or otherwise, through the mail or express, if the 
banks or agencies upon which they were drawn should 
be compelled to pay them to the holder by an action 
at law, where they do not bear upon the face the evi- 
dence of the performance of the condition upon which 
the drawer has authorized their payment. The rela- 
tion existing between a bank and its depositors is that 





of debtor and creditor. and the bank holds the funds 
subject to be paid out upon the direction of the credi- 
tor according to the terms and conditions imposed by 
him. Bank v. Bank, 46 N. Y. 82; Crawford v. Bank, 
100 id. 56. The bank’s protection in the payment of 
checks consists in the fact that is has followed strictly 
the depositor’s directions in disbursing his funds. 
Where a depositor has imposed the conditions that his 
check shall not be paid unless it bears his indorse- 
ment, the depository, if it pays it toa holder without 
such indorsement, runs the risk of the transaction, 
and takes the burden of showing that such holder has 
acquired in some way the lawful title to receive the 
funds. It may successfully defend such a payment, if 
it can show that it made it to a person who, as against 
the drawer, was legally entitled to receive it, for in 
that event the drawer would suffer no damage thereby. 
It was held in Risley v. Bank, 83 N. Y. 318, that a 
parol contract by a depositor for the trarsfer of the 
whole orany part of his deposit is valid in law, and 
invests the transferee with the right to sue for and re- 
cover the amount of such deposit, or such part thereof 
as was intended to be transferred. It was also held 
in the same case that a depositor might, concurrently 
with the delivery of acheck toa third person, enter 
into such a contract by parol as would transfer the 
fund represented by the check to the person named 
therein. Insuch a case the liability of the depository 
is not predicated upon the check, but that is used in 
connection with the parol agreement as evidence of 
the contract transferring the debt. Bank v. Bank, 21 
N. Y. 490; Risley v. Bank, supra. The action arises 
upon the contract of assignment, and not upon the 
check. Oct. 18, 1887. Lynch v. First Nat. Bank of 
Jersey City. Opinion by Rapallo, J. 

CRIMINAL LAW—INDICTMENT—SUFFICIENCY—MAT- 
TERS OF FORM.— Code Crim. Pro. N. Y., § 285, pro- 
vides that ‘‘no indictment is insufficient, nor can the 
trial, judgment or other proceeding thereon be affec- 
ted, by reason of an imperfection in a matter of form 
which does not tend to the prejudice of the substan- 
tial rights of the defendant upon the merits.’’ De- 
fendant was charged with perjury in swearing toa 
statement of the condition of a bank of which he was 
cashier. The indictment set out the statement and 
verification in full; specified portions of the report; 
and charged that defendant knew they were not true; 
but nowhere in direct terms, alleged that the state- 
ments in connection with which perjury was charged 
were untrue. Held, that the indictment negatived, 
in substance, the facts which the defendant swore to, 
and that it was error to discharge him. Oct. 18, 1887. 
People v. Clements. Opinion by Rapallo, J. 


DURESS — MORTGAGE—THREAT OF CRIMINAL PROSE- 
CUTION—STATUTE OF LIMITATIONS—ACTION TO QUIET 
TITLE—CoDE N. Y., § 382.— (1) A mortgage was given 
to certain persons by reason of the threats of the 
latter, that unless it were given, they would send the 
son of the mortgagor to prison fora crime which he 
had committed. After the giving of the mortgage, the 
prosecution previously instituted against the son was 
dismissed. Held, that the mortgage was invalid, and 
should be canceled, as a cloud on thetitle. (2) An 
action to remove’a cloud from the title to real property 
created by an invalid mortgage is not barred by Code 
N. Y., § 382, subd. 5, which applies a six-years’ limita- 
tion to “actions to procure a judgment other than for 
asum of meney on the ground of fraud, in a case 
which on the 3lst day of December, 1846, was cogni- 
zable by the court of chancery.” Oct. 11, 1887. Schoe- 
ner v. Lessauer. Opinion by Rapallo, J. 


EXECUTORS AND ADMINISTRATORS — LIABILITY — 
costs.— (1) Where an action is brought in the name 
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of the executor, for a conversion of his testatrix’s 
personal property, and other interests besides his own 
personal interests are involved, and his duty requires 
the executor to bring such action in, his official capacity 
as executor, and no mismanagement or bad faith ap- 
pears on the part of the executor, the estate which he 
represents, and not he personally, is chargeable with 
costs, if the action is unsuccessful. (2) When'in such an 
action the costs are charged by the trial court against 
the plaintiff *‘ as executor of the last will and testa- 
ment of” his testatrix, it isan adjudication that they 
are not to be charged against the executor personally, 
but only in his representative capacity; and no col- 
lateral attack thereon can be made. Oct. 4, 1887. 
Hone v. De Peyster. Opinion by Ruger, C. J. 


JUDGMENT — REVIVOR AGAINST DECEDENT’S ESTATE 
— LIMITATION OF ACTIONS — PRESUMPTION OF PAY- 
MENT — DEATH OF JUDGMENT DEBTOR — ACKNOWL- 
EDGMENT OF INDEBTEDNESS.— (1) A judgment re- 
covered against an intestate, and upon which no pay- 
ment has been made or acknowledgment of a continu- 
ing indebtedness given, cannot on presentation to the 
administrator ata period of more than twenty years 
after its rendition, be revived by him against the 
creditors or next of kinof the intestate. (2) A judg- 
ment recovered on May 29, 1863, against one who died 
January 9, 1885, was presented to his administrator for 
payment on March 27, 1884. No acknowledgment or 
payment had been made by the intestate. Code Civil 
Proc. N. Y., $403, provides that “the term of eighteen 
months after the death, within the State, of a person 
against whom a cause of action exists, is not a part of 
the time limited for the commencement of an action 
against his executor or administrator.” Held, that 
this section does not extend the time after whieha 
judgment is presumed to be paid under section 376, 
which declares that such presumption shall arise, and 
be conclusive, in the absence of a part payment or 
acknowledgment, at the expiration of twenty years 
from the time when the party recovering it was first 
entitled to a mandate to enforce it. (3) Executors 
petitioned that a judgment recovered by their testator 
against an intestate be decreed to be paid, and the 
administrator in his answer set up that another judg- 
ment was entitled to priority over the petitioner’s 
judgment. Held, not to be such an acknowledgment 
that such other judgment was a subsisting claim 
against the estate as to rebut the presumption of pay- 
ment arising under the statute of limitations. (4) The 
petition for the judicial settlement of an administra- 
tor’s account set forth, as required by Code Civ. Proc. 
N. Y., § 2729, the names of the persons interested in 
the estate of the deceased, as creditors, etc., and 
named ‘‘W., a judgment creditor of the deceased,” 
without specifying the amount of the judgment, the 
date of its recovery, or that any amount was due 
thereon. Held, not to be such an acknowledgment 
that the W., judgment was a subsisting claim against 
the estate as to rebut the presumption of payment 
arising under the statute of limitations. Oct. 11, 1887. 
Inve Kendrick. Opinion by Rapallo, J. 


EFFECT — RES ADJUDICATA.— Certain stereo- 
type plates were mortgaged in July, 1882, but this 
mortgage was not filed until January 4, 1883, upon 
which date the mortgagor made an assignment. In 
March, 1883, petitioners obtained a judgment against 
the mortgagor for an indebtedness incurred after the 
mortgage was given, and levied upon these plates, 
which were already in their possession. The receiver 
who succeeded the assignee brought action for the 
possession of the plates, and obtained them from 
petitioners in July, 1883. On March 15, 1884, the court 
ordered the receiver to sell the plates for not less than 
a specified sum, and pay off the original mortgage 








thereon, which was done. This petition was filed in 
November, 1884, asking that the last order be set aside, 
and that the receiver be ordered to pay the amount of 
the judgment obtained by petitioners against the mort- 
gagor. Held, that the judgment in the action be- 
tween the receiver and petitioners in 1883, for the 
possession of the plates, was res adjudicata as to the 
point involved, and that the petitioners were guilty 
of laches by their long delay. Oct. 4. 1887. Sullivan 
v. Miller; In re Petition of Little v. Ames. Opinion 
bv Ruger, C. J. 

MARRIAGE — CONTRACT BETWEEN HUSBAND AND 
WIFE — CONTINGENCY OF SURVIVORSHIP — ESCHEAT,— 
CONSTITUTIONAL LAW — TITLE OF STATUTE.— (1) A 
contract was made between a man and woman pre- 
vious to their marriage, that if the man died first 
without issue by the marriage, the woman should have 
all of his property, and if the woman died first with- 
out issue by the marriage the man should have all of 
her property. The husband died without issue of the 
marriage, but leaving a number of legal heirs, and 
soon after the wife died, leaving no heirs whatever. 
Held, that the contract was valid, and upon the death 
of the husband, the wife took an equitable interest 
in his property, and upon her death without heirs the 
equitable interest and a right to a conveyance of the 
property reverted to the State. (2) The property ofa 
person dying intestate and without heirs, in the State 
of New York, reverts to the State as ultimus heres. 
(3) Laws N. Y. 1885, chap. 377, entitled ‘An act to 
release the interest of the people of the State of New 
York in certain real estute to Henry Spicer, Catharine 
Valentine, Georgiana Farrington, Sarah F. Chapman 
and Charles Spicer, and for other purposes,”’ is invalid 
as in violation of Const. N. Y., art. 3, § 16, providing 
that ‘“‘ no private or local bill which may be passed by 
the Legislature shall embrace more than one subject, 
and that shall be expressed in the title.’’ Oct. 18, 1587. 
Johnston v. Spicer. Opinion by Ruger, C. J. 


MORTGAGE — COVENANT TO PAY TAXES — BREACH.— 
A mortgage contained a clause that the mortgagor 
should pay all taxes, charges and assessments which 
may be imposed by law, upon the said mortgaged 
premises, and in default thereof that it should be law- 
ful for the mortgagee to pay the amount of any such 
charge, with any expenses attending the same. Any 
amount so paid, the mortgagor covenanted to repay. 
Held, that under the clause, this mortgagee could re- 
cover an amount paid by him to an expert tax exami- 
ner, who had examined and obtained a reduction of 
the taxes imposed on the premises which the mort- 
gagor had failed to pay, and that a tender by the 
mortgagor of the amount dne onthe mortgage, less 
the sum so paid to the expert, was not sufficient as a 
defense to a foreclosure suit. Oct. 25, 1887. Equitable 
Life Assur. Soe. of the United States v. Von Glahn. 
Opinion by Earl J.; Danforth, J., concurs in result; 
Ruger, C. J., not voting. 

MUNICIPAL BONDS — FOR RAILROAD AID — INVAL- 
IDITY — COMPLIANCE WITH STATUTE— EXTENSION OF 
TIME — LIABILITY FOR PUTTING ON MARKET — CON- 
STITUTIONALITY.—(1) Defendant and others pretended 
to form arailroad corporation under the general rail- 
road law, and procured bonds from plaintiff village to 
aid in the construction of their line of road. Defend- 
ant procured possession of such bonds as acting presi- 
dent of such pretended corporation. The pretended 
railroad company never began the construction of its 
proposed line of road. Held, that under act of 
1867, chap. 775, which provides that if any corporation 
formed under the general railroad law shall not within 
five years after its articles of association are filed and 
recorded in the office of the secretary of State, begin 
the construction of its road, and expend thereon ten 
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per cent of the amount of its capital, its corporate exis- 


tence shall cease, such corporation ceased to exist at 
the end of five years from the time of filing and re- 
cording its articles of association, and at that time the 
bonds of plaintiff village became void in the hands of 
such corporation or its agents. (2) An alleged rail- 
road corporation never began the construction of its 
line of road, and its corporate existence ceased by 
operation of law in February, 1875. Held, that the act 
of 1875 (Laws 1875, chap. 598), passed June 18, 1875, 
which provides that a railroad corporation that had 
not completed its line of road in the time limited by 
law might have two years more in which to finish the 
construction of its line, did not apply to a corporation 
which had not begun the construction of its line, nor 
did it revive defunct corporations. (3) After the cor- 
porate existence of an alleged railroad corporation has 
ceased by failure to comply with the law regulating 
such corporations, defendant, an officer of such de- 
funct corporation, and knowing its condition, and 
havingin its hands bonds given by plaintiff village to 
such corporation, and knowing that such bonds were 
void, and could not be enforced by such corporation, 
fraudulently sold them to innocent parties, represent- 
ing them to be bona fide securities, and valid bonds of 
plaintiff village. Held, that defendant, by his fraud, 
became liable to plaintiff for the value of the bonds 
negotiated by him. (4) Defendant and others pre- 
tended to organize a railroad corporation, but did not 
comply with any law governing the formation of such 
corporations, but by the perjury of defendant and two 
others, a seeming compliance with law was had. 
Bonds were issued by plaiutiff village to such supposed 
corporation, and defendant came in possession of them 
asan officer of such alleged corporation, and sold them 
to innocent parties,"representing them to be valid and 
binding upon plaintiff, and thereby became liable to 
plaintiff for the value of the bonds so negotiated. 
Held, that the fact that defendant accounted to the 
alleged corporation for the proceeds of the bonds did 
not release him from his liability to plaintiff. (5) 
Laws 1880, chap. 577, passed June 22, 1880, provides for 
the release of the Attica & Arcade Railroad Company 
from the forfeiture of its charter by reason of its fail- 
ure to begin the construction of its road, and expend 
thereon ten per cent of its capital within five years 
after its articles of association were filed and recorded 
in the office of the secretary of State, and also by 
reason of its failure to finish said road and put it in 
operation within ten years from so filing and record- 
ing its articles of associatiou. It also provides that 
said company shall possess all the powers and rights 
it would have possessed if its acts and proceedings 
had been in conformity with law, and authorizes said 
company to construct its road with a three-foot 
gauge. Held, that said act is unconstitutional, being 
in conflict with § 18, art. 3, of the Constitution of 
1875, which prohibits the Legislature from passing any 
local or private bill granting any corporation, associa- 
tion, or individual the right to lay down railroad 
tracks. Oct. 18, 1887. Furnhamvy. Benedict. Opinion 
by Rapallo, J.; Earl, Danforth and Peckham, JJ., 
concur; Ruger, C. J., Andrews and Finch, JJ., not 
voting. 


N&GLIGENCE — EMPLOYMENT OF SHIP SURGEON.— 
(1) Where a surgeon is selected for duty on shipboard, 
the ship-owners are bound only to the exercise of 
reasonable care and diligence in the selection of a 
competent person for the position, and are liable, not 
for the negligence of the surgeon, but only for their 
owv negligence in making the selection. (2) Where, 
in au action by a passenger against a steam-ship com- 
pany for damages caused by the alleged improper and 
negiigent treatment by the ship surgeon of an injury 








received by the passenger on shipboard, no evidence 


appeared that defendant was careless or negligent in 
the’ selection of a surgeon, but rather the contrary, 
and the evidence of experts as to the propriety of the 
surgeon’s treatment was contradictory, held, that no 
negligence was shown on defendant’s part, and the 
dismissal of the action was justified. Oct. 18, 1887. 
Laubheim v. Netherland S.S. Co. Opinion by Finch, J. 


RAILROAD CORPORATIONS — DISSOLUTION — LEASE 
— ULTRA VIRES — MORTGAGE OF ROAD — INCOME 
MORTGAGE BONDS — RIGHTS OF HOLDERS.— (1) Where 
a statute creating a corporation, and authorizing it to 
build a railroad, provides that if the corporation shall 
not begin construction within a certain time, the cor- 
poration shall be dissolved, such failure does not ipso 
facto dissolve the corporation. (2) Defendant, a rail- 
road corporation, organized under the New York act 
of 1858, chap. 140,§ 5, had power under Laws 1839, 
chap. 218, ‘‘to contract with any other railroad cor- 
poration for the use of its road,’ and operate a road 
in New York running to the borders of Vermont. 
Another corporation had been created by a law of 
Vermont, with power to build aroad in Vermont, and 
to lease itsroad. The Vermont corporation, before 
building its road, entered into an agreement with de- 
feudaut and others by which, after reciting, that with 
a view to establish all rail routes between the west and 
northern New England, and to form necessary con- 
nections fer that purpose, a new road must be built in 
Vermont, it agreed to issue bonds to build the new 
road, the others agreed to buy them for that purpose, 
and the New York corporation agreed, on the com- 
pletion of the new road, to take a perpetual lease of it 
in form prescribed by the agreement. The agreement 
was performed, and a new agreement, purporting to 
be a lease and in the prescribed form, was executed, 
covering the new road, and all rights and tangible 
property of the Vermont corporation. Under the 
lease defendant was to equip, maintain and operate 
the new road, and to pay the bonds in fifty years. 
Held, that the new agreement was a valid lease, and 
not ultra vires, asto the New York corporation, and 
was not a lease of an incomplete road. (3) Defendant, 
arailroad corporation, executed a mortgage reciting its 
determination to issue two classes of bonds, viz., 
“first consolidated mortgage bonds,’’ and “income 
mortgage bonds,"’ payable forty years from April 1, 
1880, with interest payable semi-annually on the first 
mortgage bonds, and annually on the income bonds, 
but only the principal of the income bounds was to be 
secured by the mortgage. The interest on the income 
bonds was payable out of defendant’s * net earnings,”’ 
and both the income bonds and the accompanying in- 
terest coupons provided that the term ‘‘ net earnings”’ 
signifies the amount remaining of defendant’s income 
during each annual interest period after discharging 
certain specified expenditures, and that defendant’s 
directors should determine the amount of the *‘ net 
earnings’’ in each period. The mortgage showed that 
the promise for interest on the income bonds was 
subject to acondition that defendant's net earnings 
for each period after satisfying the aforesaid expendi- 
tures, should suffice to pay the interest on all of this 
class outstanding at the specified dates following each 
of said periods, or such less interest as such net earn- 
ings during such periods should be sufficient to pay on 
all said bonds then outstanding. The mortgage con- 
tained other provisions further evincing defendant’s 
intent not to secure the interest on the income bonds 
by the mortgage, and covered defendant's income and 
profits. After executing the mortgage, defendant 
leased a road from a Vermont corporation, agreeing 
in the lease to pay certain bonds issued by the latter, 
and has been paying these latter bonds, but not the 
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interest on the income bonds. Plaintiffs are holders of 
coupons for interest on the income bonds. Held, that 
plaintiffs have nolien under the mortgage, and that 
defendant’s directors have the right to determine the 
amount of the net earnings, and plaintiffs are bound 
by such determination, and cannot maintain an action 
to restrain defendant from using its income to pay the 
Vermont corporation’s bonds or operating expenses. 
Oct. 11, 1887. Day v. Ogdensburg & L. C. R. Co. 
Opinion by Danforth, J. 


RECEIVER— OF RAILROAD COMPANY — POWER TO 
CONTRACT DEBTS — EQUITY JURISDICTION — SALE — 
CONSOLIDATION OF CORPORATIONS.— (1) A railroad 
company executed first and second mortgages on its 
property. Afterward it was put into the hands of 8 
receiver, who petitioned the court for power to buy 
some necessary rolling stock on credit. Held, that in 
order to secure the successful operation of a railroad 
in its possession, a court of equity has jurisdiction to 
authorize its receiver to create debts, and to charge 
them as a first lien on the property. (2) A receiver's 
expenditures, before they can be charged on the prop- 
erty, must be authorized by the court; and while ex- 
penses for preserving the property incurred by a re- 
ceiver without the prior sanction of the court may be 
allowed by the court to be charged upon the fund,it is 
nevertheless the order of the court, and not the act of 
the receiver, which creates the charge. (3) The court 
issued an order authorizing the receiver to buy the 
necessary rolling stock for a railroad, provided that he 
could do so upon a credit of not less than six months. 
The order further provided that “the amount which 
said receiver may so contract to pay for the said rol- 
ling stock, together with all interest that may accrue 
thereon, is hereby made a first lien on said mortgaged 
premises, and all proceeds thereof.’’ Held, that the 
effect of the order was to charge both the property 
and the proceeds from its sale with thelien. (4) In 
February, 1857, a receiver was appointed to take charge 
ofa railroad. In the following September it was sold 
under a decree of the court, but the purchasing com- 
mittee who bought it did not complete their purchase 
until 1868. Held, that until the sale was completed, 
the court was not divested of its power of managing 
the property. (5) A director of railroad had bought, 
at an execution sale, the rolling stock of the road. 
Subsequently he released the stock toa receiver of the 
road, and made an agreement with the receiver, which 
provided that in case it should be determined by this 
orin any other action or proceeding that the said 
property belonged absolutely and beneficially to him, 
he should be paid for the foregoing release $18,000. 
Held, that this agreement fixed the price of the rolling 
stock at $18,000. (6) Plaintiff, a director of a railroad, 
purchased its rolling stock at an execution sale, and 
afterward released it toa receiver who has been ap- 
pointed to take charge of the road. It was agreed be- 
tween them that plaintiff wasto be paid $18,000 and 
interest, when it was finally determined that he had 
an absolute and beneficial title to the rolling stock. 
Subsequently an action was begun to foreclose two 
mortgages on the property of the railroad, and in that 
proceeding it was determined that plaintiff by his 
purchase secured a legal title to the rolling stock. Held, 
that the judgment of the Court of Appeals satisfied 
the condition of the contract in respect to plaintiff's 
title to the rolling stock. (7) An agreement was made 
between plaintiff and a receiver of a railroad, whereby 
under certain conditions, plaintiff was to have a lien 
on the road. This agreement was consented to by the 
ropresentatives of a purchasing committe appointed to 
buy the road. The purchasing committee had notice 
of this fact. Theconditions were fulfilled, and plain- 
tiff’s lien established. Ata foreclosure sale the road 





was bought by the purchasing committee for its prin- 
cipal, the purchasers of the road. Held, that the pur- 
chasers of the road were not purchasers for value with- 
out notice, and that they took the property subject to 
plaintiff's lien. (8) The purchasers of a railroad who 
had notice of plaintiff's lien on the road organized a 
railroad company, and transferred their title to the 
road to the company in exchange for its stock. Held, 
that the railroad company having paid no value for 
the property, and representing simply the purchasers 
who had notice of plaintiff's lien, took the property 
subject to that lien. (9) The purchasers of the first 
mortgage bonds of a railroad agreed with the sellers 
that they would form a corporation which should ac- 
quire the title to the rolling stock, etc., and all the 
property belonging to the railroad which might be 
subject to the claim of one V.; and further that “ the 
purchasers are tu assume the prosecution of that suit, 
(the V. branch), and to abide its results and judg- 
ment; and if there shall be any recovery in V.’s favor, 
the purchasers agree to indemnify said parties of the 
first part, and said Platt, as receiver against the same.” 
Held, that this was a contract strictly of indemnity, 
which contained to promise to pay V., and was not 
made for his benefit; and that be was not entitled to 
a@ personal judgment against the purchasers. (10) 
Plaintiff released certain rolling stock to a receiver 
under an agreement that in case it chould be finally 
determined that he had an absolute and beneficial title 
to the property, he should paid $18,000 and interest, 
and that the money and interest should be charged as 
a first lien on the whole property. In an action to 


foreclose two mortgages ou the property. the Court of 


Appeals decided that plaintiff had a legal title to the 
said rolling stock, and awarded costs in his favor. 
Held, that the costs adjudged in plaintiff’s favor, in 
the foreclosure suit, were not included in his agree- 
ment with the receiver, and could not be charged as a 
lien fon the property. (11) Under Laws N. Y. 1869, 
chap. 917, § 5, authorizing the consolidation of certain 
railroad companies, and providing that the rights of 
creditors and liens were not to be impaired by the con- 
solidation, a railroad company which had notice of 
plaintiff's lien on the road consolidated with another 
company. The property of the consolidated company 
was leased toa canal company. Held, that neither 
the new company which was formed by the consolida- 
tion, nor its lessee, the canal company, was as regards 
said lien, a purchaser for value without notice. Oct. 
4, 1887. Vilas v. Page. Opinion by Andrews, J. 


SCHOOLS — CONTRACTS OF TRUSTEES — LIABILITY 
OF SCHOOL FUNDS.— Under Code Civil Proc. N. Y., 
§§ 1927, 1929, 1931, providing that trustees of school- 
districts shall be individually iiable for judgments re- 
covered against them on contracts made by them in 
their official capacity ,.a judgment so recovered may be 
collected from their individual property, anda writ 
of mandamus will not be granted to enforce the pay- 
ment of such a judgment out of funds belonging toa 
school-district in the hands of its trustees. Oct. 18, 
1887. People, ex rel. Wallace, v. Abbott. Opinion by 
Andrews, J. 

—_—_—_—_—_. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 
BAILMENT—DEPOSIT—ORDINARY DILIGENCE — USE 
BY BAILEE.—Where a bailee for hire allows money to 
be deposited in his safe for safe-keeping, and without 
his fault to safe is robbed, the owner must bear the 
ioss. In sucha case, if the bailor consents to the use 
of the money by the bailee, if such robbery occurs be- 
fore there has been such use of the money the bailor 
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must bear the loss. The important question arises, 
did that conversation change the relation of bailor 
and bailee to that of creditor and debtor, without re- 
gard to whether the money was used or not? The 
true rule is, as stated in 1 Add. Cont. 530, cited by 
counsel for plaintiff, and is as follows: “If a sum of 
money be bailed by one man to another under cir- 
cumstances fairly leading to the presumption that the 
bailee has authority from the bailor to use it or not, as 
he may think fit, the bailee will stand in the position 
of a mere depositary, or he will be clothed with the 
increased duties and liabilities of a borrower, accord- 
ing as he may or may not have thought fit to avail 
himself of the privilege of user, impliedly accorded to 
him. If he puts the money in a coffer or bags, and 
refrains from using it, and so preserves its identity, 
with the intention of restoring it individuo to the 
bailor, he undertakes the duty of a mere depositary, 
and is bound only to take the same care of the deposit 
that he is in the habit of bestowing on his own money, 
aud will not be responsible for loss by robbery, fire 
or any other casualty. But if he were to mix the sum 
deposited with his own money, with the intention of 
restoring an equivalent, and so destroy the identity 
and individuality of the subject-matter of the bail- 
ment, this would be a user of the money, which would 
at once alter the nature and character of the bail- 
ment, converting it into a loan for use and consump- 
tion, with its increased duties and responsibilities.” 
We cannot see that there was an absolute loan of 
money created by the conversation between plaintiff 
and Fitzhenry. It was contingent upon the necessity 
for the useof the money. No consideration having 
passed, the plaintiff did not lose dominion over the 
money till its acceptance. Fitzhenry testifies that 
the contingency did not arise, and that the money re- 
mained in the safe as first placed till the robbery. We 
find a case directly in point, not cited by counsel, in 
Mississippi Reports, vol. 60, p. 330 (reported in Ameri- 
can Reports, vol. 45, p. 410), Caldwell v. Hall, in which 
the opinion was rendered by the eminent Judge 
Chalmers, which says: ‘‘Appellee Hall placed in the 
iron safe of appellant Caldwell the sum of $35. It was 
contained in an open box, and to it and from it Hall 
added and withdrew at his pleasure, so that at one 
time he had on deposit as much as $700. The 
money was never mingled with Caldwell’s, nor 
was any receipt given for it, nor any entry 
of it made upon his books. His bookkeeper, 
who carried the key of the safe, sometimes used 
small portions of it in making change, always drop- 
ping into the box tickets showing the amount so with- 
drawn, and always replacing them within a few days. 
His habit in this regard was known to and acquiesced 
in by both the depositor and depositary. Some 
months after the date of the original deposit Cald- 
well’s safe was robbed, without any fault or negligence 
on his part. His own money was lost along with that 
of Hall and other depositors. Caldwell was not a 
banker, but a merchant, and the deposits belonged to 
friends and customers to whom he had not made him- 
self liable. The day before the robbery his book- 
keeper used $15 or $20 of Hall’s money, which not 
having been replaced,‘he paid to Hall after the rob- 
bery. This suit is brought by Hall to recover the bal- 
ance of the sum stolen. The right to recover is rested 
upon the statement testified to by Hall, but denied by 
Caldwell, that at the time of the first deposit it was 
understood and agreed between the parties that the 
money was to be used by Caldwell in his business, if 
he so desired, and that it was received on this basis. 
It is not claimed that Caldwell actually then became 
tbe borrower of the money, and that the relation of 
creditor and debtor then arose, but that Caldwell be- 
came a bailee of the money, with an agreement to re- 





turn it in specie, or to use it and repay with other 
money at his option. * * * In order for this suit 
to be successfully maintained, such a state of facts 
must be shown as will warrant the idea that Caldwell, 
when the money was deposited, became at once the 
debtor of the depositor; and testing the.case by 
Hall’s own testimony, it was evident that such was 
not the contemplation nor agreement of the parties. 
The true aspect of the case, under the facts testified to 
by him, is this: The money was received by Caldwell 
as a bailee, without reward, and was to be so held and 
accounted for by him, with permission however to use 
it in his business, if at any time thereafter he should 
elect todo so. If he did use it, he was to become at 
once the debtor of the depositor. If he did not, but 
on the contrary, it should continually remain on de- 
posit, at all times subject to be drawn out by the de- 
positor whenever he chose, and without consultation 
with Caldwell, the latter remained a bailee without 
hire, and bound only for that ordinary care demanded 
of persons occupying that position. It is not pretended 
by appellee that appellant, at the time of the deposit, 
borrowed the money, orin any way indicated a pres- 
ent intention to appropriate it to his own use; and 
the subsequent manner of dealing with it by both par- 
ties shows that it continued to be regarded by them 
both as the property of the depositor. Under this 
state of facts there was no liability upon the deposi- 
tary.”” Ariz. Sup. Ct., Sept. 1, 1887. Carlyon v. Fite- 
henry. Opinion by Porter, J. 


CONTRACT—PUBLIC POLICY—AGREEMENT TO SE- 
CURE LOCATION OF POST-OFFICE.—A prominent mem- 
ber and local leader of a political party in control of 
the general government, contemplating the erection 
of a costly building, secured from an adjacent prop- 
erty owner a promise of a bonus, conditioned upon 
the location in the builing of the city post-office which 
was then, and had been for fifteen years past, on the 
next street. The promisee went to Washing- 
ton, and induced the United States govern- 
ment to transfer the post-office to his building; but 
there was no testimony tending to show that he used 
any improper meaus to gain his point, or that he influ- 
enced any senator or representative in Congress or 
any other officer of the government to interfere in his 
behalf. Held, that the contract was valid, being 
founded on a valuable consideration, and according 
to the evidence in the case, not necessarily con- 
trary to public policy. It iscontendedin an able ar- 
gument by the counsel for the defendant that the con- 
tract is voidas opposed to public policy. This argu- 
ment is based upon the assumption that Beal, who was 
a prominent member and leader of the then dominant 
party in the nation, sold his influence with our sena- 
tors, and that this contract was given in payment for 
such influence; that in consideration of the payment 
of the sum therein mentioned, Beal stipulated to exert 
his personal and party influence upon an officer of the 
government. And it is claimed that such personal in- 
fluence cannot be a matter of bargain and sale to be 
enforced by the courts. He cites an extract from the 
opinion of the United States Supreme Court in the 
case of Oscanyan v. Arms Co., 103 U.S. 261, in which 
it is said that ‘* personal influence to be exercised over 
an officer of the government in the procurement of 
contracts is not a vendible article in our system of 
laws and morals, and the courts of the United States 
will not lend their aid to the vendor to collect the price 
of this article.’’ We fully indorse this !anguage, and 
we agree in much that was said upon the argument as 
to the deplorable effect of corruption in the govern- 
mental service, and the necessity of courts refusing 
in any and all cases any aid to those who are seeking 
to recover the price of their labors as lobbyists, either 
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before Congress or any department of the govern- 
ment. But the argument does not touch the present 
case. Mr. Beal had a perfect right to be heard before 
any officer of the government, or any department of 
the same, as to the merits of his building as a place for 
the location of the post-office. It is not shown by the 
findings or the evidence {in the case that he used any 
improper means to gain his point, or even that he in- 
fluenced any senator or representative in Congress, or 
any officer of the government, to interfere in his be- 
half. He went to Washington personally, and while 
there secured the location of the office where he 
wanted it; but there is not the slightest testimony 
that he used any undue means to accomplish his end. 
We cannot presume that he used his personal power, 
which is said to have been very great, in a corrupt or 
unseemly manner, or in violation of any public policy. 
For aught we know, he appeared, as any citizen might 
and has a right to do, before the proper office at Wash- 
ington, and stated the merits of his claim so convinc- 
ingly and conclusively that the location desired 
seemed to be the most proper and available one. Cer- 
tainly there could be nothing wrong in this. It is true 
there is evidence in relation to some of the contracts, 
notin suit, that Beal boasted he could control the 
senators from his State, and that he must have money 
to go to Washington todo so; but there is no testi- 
mony that either one of them lifted a hand or said a 
word in his behalf. And there is nothing to show that 
in the present case he made any such representations 
to obtain the contract. Mich. Sup. Ct., Oct. 6, 1887. 
Beal vy. Polhemus. Opinion by Morse, J. 

PUBLIC POLICY — AGREEMENT FOR ‘“ LOBBY 
SERVICES.’’—It is against public policy for a person to 
hire himself out to perform “lobby services”? with 
members of the Legislature, and a contract for such 
services is illegal and invalid. In Powers v. Skinner, 
34 Vt. 274, the principle is thus stated: ‘‘It has been 
settled by a series of decisions, uniform in their rea- 
son, spirit and tendency, that an agreement in respect 
to services of a lobby agent, or for the sale by an indi- 
vidual of his personal influence and solicitations to 
procure the passage of a public or private law by the 
Legislature, is void, as being prejudicial to sound leg- 
islation, manifestly injurious to the interests of the 
State, and in express and unquestionable contraven- 
tion of public policy. Clippinger v. Hepbaugh, 5 
Watts & 8S. 315; Wood v. McCann, 6 Dana, 366; Mar- 
shall v. Railroad Co., 16 How. 314; Harris v. Roof’s 
Ex’rs, 10 Barb. 489; Rose v. Truax, 21 id. 261; Bryan 
v. Reynolds, 5 Wis. 200. The principle of these decis- 
ions has no relation to the equities between the par- 
ties, but itis controlled solely by the tendency of the 
contract, and it matters not that nothing improper 
was done, or expected to be done, underit. The law 
will not concede to any man, however honest he may 
be, the privilege of making a contract, which it would 
not recognize when made by designing, corrupt men. 
A person may, without doubt, be employed to conduct 
an application to the Legislature, as well as to con- 
duct a suit at law, and may contract for, and receive 
pay for, his services in preparing and presenting a pe- 
tition or other documents, in collecting evidence, in 
making a statement or exposition of facts, or in pre- 
paring or making an oral or written argument; pro- 
vided all these are used, or designed to be used, either 
before the Legislature itself, or some committee 
thereof, as a body; but he cannot with propriety be 
employed to exert his personal influence, whether it 
be great or little, with individual members, or to la- 
bor privately in any form with them out of the legis- 
lative halls, in favor of or against any act or subject 
of legislation.”” In Clippinger v. Hepbaugh, supra, it 
is said: “It matters not that nothing improper was 
done, or expected to be done, by the plaintiff. It is 








enough that such is the tendency of the contract that 
it is contrary to sound morality and publie policy, 
leading necessarily, in the hands of designing and cor- 
rupt men, to the use of an extraneous secret influence 
over an important branch of the government. It may 
not corrupt all, but if it corrupts or tends to corrupt 
some, or if it deceives or tends to deceive some, that 
is sufficient to stamp its character with the seal of dis- 
approbation before a judicial tribunal.” And to the 
like effect is Brown v. Brown, 84 Barb. 533; Cook vy. 
Shipman, 24 Ill. 614; Mills v. Mills, 36 Barb. 474; 
Trist v. Child, 21 Wall. 441; Wood v. McCann, 5 Dana, 
866; Frost v. Belmont, 6 Allen, 152; Harris v. Simon- 
son, 28 Hun, 318; Usherv. McBratney, 3 Dill. 385, n.; 
Tool Co. v. Norris, 2 Wall. 45; McBratney v. Chand- 
ler, 22 Kans. 693. The last case cited states the rule 
thus: ‘‘ The contract of an attorney for services as 
such, whether the services are rendered before acourt, 
a department of the government, ora legislative body 
is valid, and upon performance of the service a recov- 
ery can be had. The contract of a ‘lobbyist,’ in the 
sense in which that term is now used, for his services 
as such, is against public policy and void. When 
there is a single contrvct, and the services contracted 
for and rendered are partially those of an attorney 
and partially those ofa lobbyist, and blended together 
as part and parcel of a single employment, the entire 
contract is vitiated. ‘That which is bad destroys 
that which is good, and they perish together.’”’ Ore. 
Sup. Ct., Oct. 17, 1887. Sweeney v. McLeod. Opinion 
by Strahan, J. 

CRIMINAL LAW — HOMICIDE — INSANITY. — The 
defendant interposed the defense of insanity to the 
charge of murder in the first degree, and on the trial 
the court charged substautially that the test of the 
defendant’s responsibility was whether, at the time of 
the homicide, he had capacity and reason sufficient to 
enable him to distinguish between right and wrong as 
to the particular act he was doing, and had power to 
know that the act was wrong and criminal, and would 
subject him to punishment. Held, that it was a 
proper instruction; and further, held, that the omis- 
sion to charge, that if the defendant knew the act to 
be wrong, but was driven to it by an irresistible im- 
pulse arising from an insane delusion, he would not 
be responsible, was not error. The “right and wrong 
test ’’ was approved by this court in State v. Nixon, 
32 Kans. 205. It was there said that ‘‘ where a person 
at the time of the commission of an alleged crime has 
sufficient mental capacity to understand the nature 
and quality of the particular act or acts constituting 
the crime, and the mental capacity to know whether 
they are right or wrong, he is generally responsible if 
he commits such act or acts, whatever may be his ca- 
pacity in other particulars; but if he does not possess 
this degree of capacity, then he is not so responsible.” 
This test has received the almost universal sanction 
of the courts of this country. Lawson Insan. 231-270. 
The defendant urges that the instruction is erron- 
eous, because it excluded the theory of an irresistible 
impulse or moral insanity. This question received 
the attention of the court, and was practically de- 
cided in State v. Nixon, supra, although the question 
was not fairly presented in that case. It is there rec- 
ognized as a dangerous doctrine, to sustain which 
would jeopardize the interests of society and the se- 
curity of life. Mr. Justice Valentine says that ‘it is 
possible that an insane, uncontrollable impulse is 
sometimes sufficient to destroy criminal responsi- 
bility, but this is probably so only when it destroys 
-he power of the accused tocomprehend rationally the 
nature, character and consequences of the particular 
act oracts charged against him, and not where the ac- 
cused still has the power of knowing the character of 
the particular act or acts, and that they are wrong.” 
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Further along he says ‘‘ the law will hardly recognize 
the theory that any uncontrollable impulse may so 
take possession of a man’s faculties and powers as to 
compel him to do what he knows to be wrong and a 
crime, and thereby relieve him from all criminal re- 
sponsibility. Whenever aman understands the na- 
ture and character of an act, aud knows that it is 
wrong, it would seem that he ought to be held legally 
responsible for the commission of it, if in fact he does 
commit it.’”” In a very recent case the Supreme Court 
of Missouri considered the refusal of the trial court to 
charge, that if the defendant obeyed an uncontrollable 
impulse springing from an insane delusion, he should 
be acquitted. The court repudiated that doctrine, 
and Judge Sherwood remarked, in deciding the case, 
that “it will be asad day for this State when uncon- 
trollable impulse shall dictate a rule of action to our 
courts.’’ State v. Pagels,4 S. W. Rep. 931. It is true 
that a few of the courts have adopted this principle, 
but by far the greater number have disapproved of it, 
and have adopted the test which was given in the 
present case. Lawson Insan. 270, 308. Kans. Sup. Ct., 
Oct. 8, 1887. State v. Mowry. Opinion by Johnston, J. 


TRESPASS — PICKING MUSHROOMS.— The ques- 
tion for determination in this case is whether a per- 
son who gathers mushrooms growing in their natural 
state in a field, and who does no other damage or in- 
jury, except what may be done by the fact of gather- 
ing and carrying away the mushrooms themselves, can 
be found guilty of having ‘‘wilfully or maliciously ”’ 
committed any damage, or injury, or spoil, to or upon 
any real or personal property of a public or private 
nature, within the intent and meaning of section 52 of 
the Malicious Injuries to Property Act 1861 (24 & 25 
Vict., chap. 97). It could not, in our judgment, be 
really contended that a person who merely picked 
mushrooms growing in a state of nature ina field was 
guilty of maliciously committing injury to real or 
personal property; but it is to be noticed that in this 
52d section the words are not “wilfully and malici- 
ously,” but “ wilfully or maliciously,’ and itis said 
that an offense is created by this section if a person 
wilfully commits the act even though he has no malice, 
or in other words, if he does the act complained of in- 
tentionally and on purpose. To this proposition we 
assent, but the question remains, whether the act com- 
plained of is damage, injury, or spoil to or upon real 
or personal property within the meaning of the act. It 
was argued that there are only two kinds of property, 
real and personal, and if the act complained of was 
not damage to personal property, which in this case 
it was not, it must consequently be injury to real 
property within the meaning of the act. To this we 
do not assent. The question is, do the words used in 
the act creating the offense mean damage, injury, or 
spoil to the realty itself, or to the product of the realty 
which may happen to be growing thereon at the time 
of the commission of the act. This it appears to me 
is the point in this case. In our judgment, the Legisla- 
ture, in the group of sections commencing at’section 16 
and ending at section 24, deals with the products de 
facto growing upon the realty itself as something dis- 
tinct and apart from the realty. In our judgment, to 
constitute an offense within section 52 for committing 
damage, injury, or spoil to real property, proof must 
be forthcoming of actual positive damage (to use the 
words of Best, C.J.), to the realty itself, and if asin 
this case, proof of damage is confined solely to damage 
to the product growing upon the realty and consequent 
loss to the owner of such product, no offense is estab- 
lished within section 52 of the act. There are numer- 
ous sections in the act, as above pointed out, making 
it an offense to damage the product of realty, and in 
our judgment, unless a case is brought within those 





special sections relating to such products, damage 
done to the product alone, and not to the realty itself, 
is no offense within the act. The words of the act are 
damage “toreal property,’”’ not ‘‘loss to the owner 
thereof.” To hold otherwise would render a person 
liable to be convicted of a crime, and sent to hard 
labor for two months, for merely gathering primroses, 
blackberries, or the like, upon proof given of some 
actual loss to the owner thereof; whereas the Legisla- 
ture by section 24 has created the penalty of onemonth 
only for maliciously destroying any cultivated root or 
plant used for the use of man. Can it be conceived 
that the Legislature intended that for simply gather- 
ing mushrooms growing wild in a field and uncultiva- 
ted, a person might be liable to two months’ hard 
labor, whereas for maliciously destroying cultivated 
roots or plants used for food of man, he was only to 
be liable to one month? It seems to us impossible. 
Q. B. Div., July 5,1887. Smith, J. 57 L. T. Rep. (N. 8.) 
265.  —‘ardner v. Mansbridge. 


INJUNCTION—BOND—BREACH OF.—A preliminary in- 
junction was granted, on an undertaking to pay de- 
fendant’s damages ‘‘ by reason of the injunction, if 
the court should finally decide that plaintiff was not 
entitled thereto.’’ The injunction was vacated on 
motion of defendants, and the action subsequently 
dismissed for want of prosecution. Held, that this 
constituted a breach of the undertaking which enti- 
tled defendant to a reference to assess his damages, 
There may be good reasons for saying that an order 
made, pending the suit, dissolving the temporary in- 
junction, by no means determines that the party in 
whose favor it was granted was not entitled to it. The 
order may be reversed on appeal, or it may be decided 
on the final hearing, upon the merits, that the party 
obtaining it was entitled to that relief. The facts may 
be essentially changed by proofs subsequently intro- 
duced in the cause. So until the main action is fin- 
ally disposed of, areference to ascertain the damages 
may be premature. This seems to be the rule estab- 
lished in New York in the cases to which we were re- 
ferred on the argument. Shearman v. New York 
Cent. Mills, 11 How. Pr. 269; Musgrave v. Sherwood, 
76 N. Y.195; Benedict v. Benedict, 15 Hun, 305; 76 
N. Y. 600; Palmer v. Foley, 71 id. 106; Johnson v. 
Elwood, 82 id. 362. ‘*There is no breach of the condi- 
tion of the statutory undertaking, unless the court 
finally decide that the plaintiff was not entitled to the 
injunction, or unless something occurs equivalent to 
such decision.’’ Palmer v. Foley, supra. ‘An order 
vacating the injunction and discontinuing the action 
entered by the plaintiff, is in effect a determination, 
or at least equivalent to a determination, that the 
plaintiff was not entitled to the injunction granted.” 
Mail Co. v. Toel, 85 N. Y. 646. In the case at bar, the 
cause was never tried upon its merits, nor could it, 
for the reason that the plaintiff failed to prosecute. 
But the cause was out of court with an order upon 
the record that the plaintiff was not entitled to the in- 
junction which he had obtained. We are at a loss to 
know what further decision or determination of that 
question could be had. As we have said, the cause 
was out of court beyond recall; nothing further re- 
mained for judicial determination. We do not think 
any of the decisions in New York sustain the conten- 
tion of counsel that the order of reference in this case 
was premature. In Palmer v. Foley, supra, the de- 
fendant had consented to a discontinuance, and that 
an order to that effect might be entered, which was 
done; and it was held “‘that this was not equivalent 
to a final decision of the court, and that there was no 
brench and no right of action. * * * It was laid 
down that there was no judicial determination or 
opinion given upon the merits vf the action, or the 
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right of the plaintiffinthe action to the injunction, 
at the time it was granted, and that it was never fin- 
ally determined by a judicial decision. An amicable 
and voluntary agreement to discontinue was not 
enough.’’ The case of Dowling v. Polack, 18 Cal. 625, 
is quite similar to the present case. That was an ac- 
tion upon an injunction bond, brought after dismissal 
of the cause on motion of the defendants. The court 
say: “ The suit was dismissed for want of prosecu- 
tion, and with respect to the particular case, the judg- 
ment of dismissal had the same effect upon the rights 
of the parties as would have resulted from a trial 
upon the merits. It terminated the proceedings, 
and by its legal operation and effect set aside and dis- 
charged the injunction. It was the final action of the 
court, operating directly upon the injunction, and de- 
stroying the foundation upon which it rested.’’ In 
that case a motion to dissolve the injunction had been 
denied, but the case is very much in point, as the stat- 
ute of California is substantially like our own. See 3 
Deer. Code & Stat., § 529. Weare disposed to adopt 
the rule laid down in California as to the liability upon 
the undertaking, founded as it seems to me, on prin- 
ciple and good sense. Wis. Sup. Ct., Oct. 11, 1887. 
Kane v. Casgrain. Opinion by Cole, C. J. 
INTOXICATING LIQUORS—CIDER.— Code Iowa, chap. 
6, tit. 11, § 1555, which defined the words “ intoxicating 
liquors ’’ wherever they occurred in the statute for 
the suppression of intemperance to mean alcohol, and 
all spirituous and vinous liquors, with a proviso ex- 
pressly excepting cider made from apples, was re- 
pealed by the twentieth General Assembly, and the 
following section substituted : “Section 1555. Wherever 
the words ‘ intoxicating liquors’ occur in this chapter, 
the same shall be construed to mean alcohol, ale, wine, 
beer, spirituous, vinous and malt liquors, and all in- 
toxicating liquors whatever.” Held, that cider made 
from apples was included in the terms, ‘‘ all intoxicat- 
ing liquors whatever.’’ There can be no doubt as to 
the effect of this section. Before its enactment, cider 
manufactured from apples was expressly excluded 
from the operation of the prohibition against the sale 
of intoxicating liquors. It might lawfully be sold, 
although intoxicating. But the section thus exclud- 
ing it was repealed by the one in question, and while 
the new section does not in express words name it as 
one of the liquors the sale of which is forbidden, it 
does, by unmistakable language, bring intoxicating 
liquors of every kind and variety within the operation 
of the prohibition. The words, “all intoxicating liq- 
uors whatever,” in the first clause, also the closing 
words of the section, ‘‘and all other intoxicating liq- 
uors whatever,” are incapable of any other construc- 
tion; and this construction is in accord with the rule 
invoked by counsel for defendant, that when particu- 
lar words in a statute are followed by general ones, 
the latter are to be held as applying to persons and 
things of the same kind as those which precede. Pot- 
ter’s Dwar. Stat. 236. But if it were otherwise, neither 
that norany other recognized rule of construction 
would justify usin putting an interpretation on the 
language which would defeat the manifest intention 
of the Legislature; for it is the duty of the courts, in 
construing the language of a statute, to adopt that 
sense which will promote the apparent policy and 
object of the Legislature. Iowa Sup. Ct., Oct. 12, 1887. 
State v. Hutchison. Opinion by Reed, J. 
PARTNERSHIP — WHAT CONSTITUTES — AGREEMENT 
BETWEEN FIRMS.— An agreement between two firms 
that one should furnish the necessary money for the 
building of a lot of wagons, and the other do the work, 
make the sales, pay back the money to the first firm, 
and divide the profits, does not constitute the mem- 
bers of the first and second firms a copartnership, for 





the reason that Seig & Williams did not share the 
losses, and had no control over the business, and were 
not held out to the world as partners. It is not claimed 
the plaintiff became security for Barnes & Sons under 
the belief that Seig & Williams were members of such 
partnership. Besides this, we find that the business 
was conducted between the two partnerships in pre- 
cisely the same manner after as it had been prior to 
the Ist day of August, 1884. The following authori- 
ties support our conclusions: Richardson v. Hughitt, 
76 N. Y. 55; Loomis v. Marshall, 12 Conn. 69; Beecher 
v. Bush, 45 Mich. 188; S. C., 40 Am. Rep. 465; Williams 
v. Soutter, 7 lowa, 435; Munson v. Sears, 12 id.172; Rud- 
dick v.Otis, 33 id. 402; Mollwo v.Court of Wards, L. R., 
4 P.C. 419. These citations could be greatly enlarged. 
We have examined the authorities cited by counsel 
for the appellant, and think they are distinguishable; 
but if mistaken in this, we regard the rule in this State 
to be established against the appellant in the cases 
cited. Iowa Sup. Ct., Oct. 12, 1887. Clark v. Barnes. 
Opinion by Seevers, J. 





STATE BAR ASSOCIATION. 

The committee appointed to make arrangements 
for the next anuual meeting of the State Bar Associa- 
tion, to be held at the Capitol, Albany, January 17 
and 18, 1888, have so far completed their labors as to 
be able to announce that they have envited the Hon. 
Daniel Dougherty, of Philadelphia, to deliver the an- 
nual oration; that the invitation has been accepted; 
that Hon. Martin W. Cooke, president of the associa- 
tion, will deliver an opening address; Hon. John 
Winslow, of Brooklyn, will read a paper on “ The Col- 
lision between the Legislature and the Judiciary of 
Rhode Island, or The Trial of the Rhode Island 
Judge.”” Ex-Judge Charles A. Peabody, of New 
York, will deliver a memorial address on the late 
Aaron J. Vanderpoel. Assistant Attorney-General 
William A. Poste, of Albany, will read a thesis (sub- 
ject to be announced hereafter). The reception to be 
given the members of the association by Governor 
Hill at the executive mansion on the evening of the 
17th of January will supersede the annual association 
dinner. A full programme of the proceedings will 
soon be published. 

H. G. DANFORTH, 
Chairman Committee Arrangements. 
RocHEsTER, Dec. 13, 1887. 


——__.—_—_—_——. 
CORRESPONDENCE. 


ARREST AND TRIAL OF JESUS. 
Editor of the Albany Law Journal: 

The thanks of your readers are due to “ W. J. G.” 
for his interesting article on ‘‘The Arrest and Trial of 
Jesus.”’ If any desire to read further on the subject. 
I would refer them to two papers contributed by Alex. 
Taylor Innes to the Contemporary Review of 1877. 
The first, published in the August number, deals with 
“The Hebrew Trial; ’’ the other, which appeared in 
October, ison “The Roman Trial.’’ (These articles 
were reprinted in Littell’s Living Age for that year, 
Sept. 22, and Oct. 3. Mr. Innes refers to the work of 
alearned Spanish Jew, M. Salvador, who in 1822 
in the first edition of his work, ** Historie des Institu- 
tions de Moise,” gave a dissertation to show that the 
Jugement de Jesus was according to law, and asserted 
and professed to prove that—admitting the facts 
stated in the gospel—the process followed, and the re- 
sult arrived at, were alike necessary, if the Jewish 
tribunal adhered to its own law. M. Dupin /ainé), a 
distinguished member of the French bar, in a brifliant 
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treatise, replied to Salvador; but he, as well as Mr. 
Greenleaf (according to Mr. Innes) devoted himself 
rather to the substantial injustice of the trial than to 
its form according to the jurisprudence concerned. 
In the third edition of his ‘‘ Institutions, published in 
1862, Salvador maintains and reprints the whole 
positions originally laid down by him. 

At the end of his first article, Mr. Innes says: “ Our 
conclusion on the question of Hebrew law must be 
this: that a process begun, continued, and apparently 
finished in the course of one night; with witnesses 
against the accused who were sought for by the 
judges, but whose evidence was not sustained even by 
them; commencing with interrogatories which He- 
brew law does not sanction, and ending with a de- 
mand for confession which its doctors expressly for- 
bid; all followed, twenty-four hours too soon, by a 
sentence which described a claim to be the Fulfiller 
of the hopes of Israel as blasphemy—that such a pro- 
cess had neither the form nor the fairness of a judi- 
cial trial.” 

He concludes his second paper as follows: ‘‘ In con- 
sidering the most famous of all trials from a merely 
legal, and indeed formal point of view, we have come 
to some conclusions. Wehave found that it was a 
double trial, and that both parts of it were conducted 
with a certain regard to the forms of the two most 
famous jurisprudences in the world. In both the 
judges were unjust, and the trial was unfair; yet in 
both the right issue was substantially raised. Andin 
both that issue was the same. Jesus Christ was truly 
condemned ona double charge of treason. He died 
because in the ecclesiastical council He claimed to be 
the Son of God and the Messiah of Israel, and because 
before the world-wide tribunal (of Rome) He claimed 
to be Christ a King.” 

R. V. R. 


a 


NEW BOOKS AND NEW EDITIONS. 
CAMPBELL'S SCIENCE OF LAw. 

The Science of Law, according to the American Theory of 
Government; by E. L. Campbell, counsellor at law. 
Frederick D. Linn & Co., Jersey City, N. J., 1887. 

This book belongs to that new class of books which 
purports to treat of the theoretical phases of juris- 
prudence, as contradistinguished from the practical 
phases. 

In the preface the author expresses the opinion in 
substance, that no serious effort has been made toward 
an exposition of a national theory of law, government 
and jurisprudence. Of course, he means of the 
scientific phases of these topics. From this opinion we 
differ. Professor Terry’s book is a much more acute 
example than any other American work. 

But if the author has succeeded in any direction in 
his self-imposed task, we herald him as arising legist; 
for even one good theory is worth a book. But has he 
succeeded? Let us see. What does he mean by an 
American theory of jurisprudence? In the first place 
jurisprudence — if a science —is one in abstracto. It 
has no locality, it is equally relevant to all conditions 
of men irrespective of habitat or personal environment. 
Jurisprudence is not American, not English. But 
when this science becomes applied, it ceases to be a 
science of jurisprudence and becomes a system of 
positive law. 

In this respect therefore a theory of a particular 
system is not « department of the science of jurispru- 
dence. The book purports to be only a theory of a 
certain system of positive law, to-wit., that adminis- 
tered in the United States. It would we think there- 
fore be better entitled, ‘** Rutionale of the law of the 
United States.’’ 





The brief discussion of theory of law in abstracto, 
which the author indulges in throughout his first 
chapter, belongs, we conceive, to works on jurispru- 
dence and philosophy only, and has no place in a book 
treating of positive law. 

The various theories of classification, which conclude 
the duthor’s first chapter relating to the philosophy of 
law, are only concerned with the arrangement of some 
system of positive law, some corpus juris, and we do 
not know why they are blended with theories of law 
in abstracto, nor why they are particularly concerned 
with the ‘“‘ American theory of government.” 

The classifications of Kent and Story for instance, 
are purely modal, they have no earthly relation to the 
theories of government of these authors, or to the 
American system of government. Classification is 
concerned with form, not with substance, and witha 
definite form, not with theories indefinite. 

It is difficult to treat a work of this character seri- 
ously, for it belongs to the class of pseudo-scientific 
books of which the fashionable taste for speculation, 
is now bringing us too many. We confess that we see 
nothing original and nothing lasting in the work be- 
fore us, although doubtless the author bas read exten- 
sively, but he has written too soon. 

If as we hope he has really succeeded in detecting 
the great theories which segregate the National law 
of America from the laws of other nations, he has 
very skillfully managed to conceal his discovery at 
least in this particular work. s 


SNYDER’s RELIGIOUS CORPORATIONS, Etc. 


Some eight years have elapsed since the first edition 
of this manual by Mr. William L. Snyder, and the 
enactments and decisions have now been brought 
down in a comely volume of some two hundred pages. 
The book includes also the important act concerning 
benevolent, charitable, scientific and missionary 
societies, and those relating to burial grounds and 
cemeteries, and it is discreetly annotated with refer- 
ence to the decisions. Published by Baker, Voorhis 
& Co., New York. 


MAy ON FRAUDULENT CONVEYANCES. 


A Treatise on the Statutes of Elizabeth against Fraudulent 
Conveyances ; the Bills of Sale Acts, 1878 and 1882; and the 
law of voluntary dispositions of property; with an ap- 
pendix containing the above acts and some unpublished 
cases (1700-1733) from the Coxe and Melmoth U. §&. Re- 
ports. By the late H. W. May, B. A. Second edition. 
By S. W. Worthington, M. A. London: Stevens & 
Haynes; Boston, Houghton, Mifflin & Co., 1887. Pp. lxxv, 
647. 

This isay excellent and in every way admirable 
book for the practitioner in the English courts, but will 
have less value for the American practitioner. lt is 
designed for the English market primarily, and has 
only occasional citations of American text-books and 
decisions. These are discreetly and intelligently made 
in every instance, but are not ample enough for exclu- 
sive reliance in this country. For example, there is 
no discussion of the peculiar and important doctrine 
of fraud as to subsequent creditors first laid down, we 
think, in Carpenter v. Roe, 10 N. Y. 227 and repeated 
in Case v. Phelps, 39id. 164, as to solvency contingent 
on the stability of the market. But the work is so 
important ina historical and analytical view, and 
presents the English decisions so clearly, that we 
would recommend it to the profession in this country 
in connection with a distinctively American work, 
like Bump’s. The book isa joy tothe eye on account 
of the beauty of its typography, and the title-page 
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alone to a practical printer (like the writer), is almost 
worth the price of the volume. For sale in Albany by 
Banks & Bros. 


5TH AMERICAN PROBATE LAW. 

This volume maintains the excellent character of 
the series. The cases are judiciously selected, and 
there are some useful notes by the editor, Charles 
Fisk Beach, Jr. The publisher’s work is very hand- 
somely done by Baker, Voorhis & Co., of New York. 


DersBy’s LIEN Law. 

The Mechanics’ Lien Law of the State of New York (passed 
May 27, 1885), with all the amendments, superseding the 
various local statutes, and applicable to the entire State. 
Also, Lien Laws affecting Municipal Property, Railroad 
Corporations, Oil Wells, ete. With notes of judicial de- 
cisions, and appropriate forms, by John 8. Derby. Second 
edition. New York: Baker, Voorhis & Co., 1887. 


This hand-book of one hundred and thirty pages 
must serve a very convenient purpose. The arrange- 
ment is logical and appeals quickly to the eye. The 
notes run over the decisions of other States as well as 
those of our own. The book would be well worth the 
trifle that it costs, if only fora single case. 


WaARNER’s LAw OF EVIDENCE. 


Law of Evidence ander the Code of Civil Procedure of the 
State of New York, with Forms. By Henry E. Warner, 
Albany: W. C. Little & Co. Pp. xlviii, 426. 

This manual gives the sections of the code relating 
to evidence, and under each places the appropriate 
decisions. It seems to be exhaustive. The matter 
concerning section 829 alone covers sixty pages. The 
table of cases cited covers thirty-four rather spacious 
pages. The statements are concise and clear. The 
index is remarkably good, and covers eighty pages. 
We skip the Forms -— we always do —- we are opposed 
to forms. The typography is welladapted to quick 
reference, and the book appears every way convenient 
for the hasty needs of the practitioner. 


COURT OF APPEALS DECISIONS. 
HE following decisions were handed down Tuesday, 
Dec. 13, 1887: 

Judgment reversed, new trial granted, costs to abide 
event—Elizabeth Bickford, respondent, v. Henry 
Menier and others, appellants. ——Judgments affirmed 
with costs —Emily Rockfellow, appellant, v. Samuel 
H. Miller and others, respondents, and Edgar B. 
Barks appellant, v. Same.—Judgment of General 
Term reversed and that of Special Term affirmed with 
costs—Ann McGregor, appellant, v. Board of Educa- 
tion of New York, respondent. ——Judgment affirmed 
with costs. The court holds that the city is the proper 
party to sue its treasurer for failing to pay to the 
county treasurer the State and county taxes, and 
affirms the judgment against him—City of Pough- 
keepsie, respondent, v. Abraham Wiltsie, appellant. 
—Judgment affirmed with costs—Matthew White, 
appellant, v. Michael Kuntz and others, respondents. 
—Judgment affirmed with costs—Herman Fuchs, 
respondent, v. Theodore E. Koerner, appellant.—— 
Judgment affirmed with costs—George A. Porter and 
others, respondents, v. Richard Penn Sm.th and others, 
appellants. —Orders affirmed with costs—Eliza Dela- 
field, respondent, v. Francis C. Barlow, executor, etc., 
and others, appellants. ——Order affirmed with costs 
—People, ex rel. Knickerbocker Life Insurance Com- 





pany, appellant, v. Michael Coleman and others, com- 
missioners, etc., of New York, respondents. ——Order 
affirmed with costs—David L. Reed, respondent, y, 
Alfaretta Reed and others, respondents, and Abraham 
Bernheimer, appellant.——Order affirmed with costs 
—Mary A. Livingston, appellant, v. ClaraO. L. Tucker 
and others, respondents.—Judgment in the first 
named case affirmed, with modification reducing the 
interest to six per cent from January 1, 1880, with 
costs. In the second case, jndgment for the defend- 
aunts is reversed, new trial granted, costs to abide 
event—Francis L. Haight, respondent, v. Board of 
Supervisors of Saratoga county, appellants, and Wil- 
liam V. Clark, appellant, v. Same, respondents. 


—_—___—. 


NOTES. 


No one who will take the trouble to compare the 
work done by Jefferson with that of other framers of 
statutes of a general nature, can fail to rise from such 
comparison with the conviction that he was a master 
workman of the highest order. Great achievements 
in codification have been made from time to time, 
from the days of Justinian to the present—I had 
nearly said to the days of David Dudley Field. The 
Code Napoleon has stood the test of nearly three quar- 
ters of a century, and throughout the world is recog- 
nized as vindicating the emperor’s boast, ‘‘I shall go 
down to posterity with the Code in my hand.’’ Many 
of the great English statutes have dealt with specia! 
subjects in a masterly way. Much work of the same 
quality has been done in the United States, especially 
in the earlier Congresses, in not a little of which the 
hand of Mr. Madison may be regarded as visible. But 
however admirable the style in which such work has 
been done elsewhere or in other times, 1 believe, that 
beyond all cavil, the Virginia Statute of Descents is 
the cnly important statute in the history of humana 
society which in a century of experience has given 
rise to but one single controversy as to the meaning 
and effect of any of its provisions. In all the essen- 
tials of excellence it is unique. Exhaustive, precise, 
perspicuous, simple, comprehensive, it is the only 
known specimen of human legislation which came 
from the hand of its author simply perfect. I say 
** perfect,”’ for while one question, over sixty years ago, 
was raised as to its effect, the decision determined 
that the case was not cusus omissus, but that it was 
ruled by the principles embodied in the act.—From 
* Thomas Jefferson as a Legislator,’’ by R. G. H. Kean, 
in Virginia Law Journal, December, 1887. 


One law journal of the current week displays on its 
first page the announcement of a new and compressed 
edition of the ‘* New York Reports,” that is to say, a 
new edition of the New York Court of Appeals, and 
another law journal displays on its first page of the 
contemporaneous number an advertisement of that 
lemonade-like drink, known as acid phosphate, rec- 
ommended for mental exhaustion, thus suggesting the 
idea that weariness need not be an excuse, nor dis- 
suade us from undertaking to look through again 
these 100 volumes in their reduced bulk of twenty or 
thirty, with fresh annotations.—New York Daily Reg- 
ister. 

“The types,’’ observes a southern Illinois paper, 
apologetically, *‘made us allude last week to our es- 
teeme@ townsman, Mr. Polhemus, as a ‘ villainous 
lounger.’ We wrote ‘versatile lawyer.’ The error 
was overlooked by our proof-reader, a gentleman re- 
cently from Texas, who assures us, in extenuation of 
the oversight, that the two terms mean pretty much 
the same thing where he came from.” 
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CURRENT TOPICS. 


F John Selden had lived till the 10th instant he 
would have been three hundred and three 
years old. But possibly he would not have had a 
society named for him. He is probably little 
known to our lawyers, and more by his “Table 
Talk ” than by his learned law writings or his pa- 
triotic and independent service to his country. 
We spoke of the foundation of the ‘‘ Selden Soci- 
ety’ in England some time ago. Its object is to 
encourage the study and advance the knowledge of 
the history of English law —a most laudable ob- 
ject. It is now about to justify its foundation by 
issuing its first publication — a volume of Thirteenth 
Century Pleas of the Crown from the Eyre Rolls, 
edited with a translation by Mr. Maitland of Cam- 
bridge University. These cases are expected to 
throw an instructive light upon the genesis of our 
petty jury, and illustrate the working of the or- 
deals of fire and water, and show how a substitute 
for the ordeals was gradually found in trial by jury. 
The annual subscription is one guinea, and twenty 
guineas constitute one a life member. In the coun- 
cil of the society are the chief justice of the United 
States, the minister of the United States, Mr. Jus- 
tice Gray, Judge Holmes of the Massachusetts 
Supreme Court, and Judge Taft of the Vermont 
Supreme Court. Professor James B, Thayer, Cam- 
bridge, Mass., is the honorary secretary for America, 
but all information may be had from and subscrip- 
tions may be paid to Alexander Tison, 45 William 
street, New York city, who is the local secretary 
for New York. This society should meet with 
hearty encouragement and snpport in America, 
whose legal institutions are derived from England, 
and with the origin, history and purpose of which 
our lawyers are not generally familiar. We espec- 
ially recommend it to members of our city and 
State bar associations, who naturally may be ex- 
pected to take an interest in our laws beyond the 
bare knowledge necessary to make a living by 
them, In one sense ours is the most learned of 
professions, but in another the least learned; it has 
probably the most diversified general information, 
but it has the least learning of its own institutions 
and history. This society, founded and sustained 
by the most learned and eminent lawyers of Eng- 
land, will prove asource of enlightenment and a 
means of professional culture. We therefore hope 
that the lawyers of our State will give a cordial 
welcome and a prompt encouragement to this liberal 
enterprise. 


The much-vexed question of cumulative sentences 
was revived on the late trial of Harper in the 
United States Circuit Court at Cincinnati. The 
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district attorney moved for sentence on a general 
verdict of guilty on some thirty counts in the 
same indictment, the granting of which would 
have resulted in imprisonment for life, and for 
three lives, if the prisoner had had so many. The 
judge however denied the motion, although under 
the law, as administered in the State courts of Ohio, 
such a motion must have prevailed. But as the 
law is held differently in other States, Kentucky, 
for example, the judge declined to make a ruling 
which would result in confusion, and sentenced 
Harper to the extent of the law under one count. 
We have lately reperused the opinions of Judges 
Allen and Rapallo on this point in the Tweed case, 
60 N. Y. 559, and we can see no escape from their 
reasoning upon the injustice and impolicy of cumu- 
lative sentences, Any other doctrine would result 
in this State in empowering magistrates and courts 
of special sessions, authorized only to sentence to 
terms of imprisonment not exceeding one year, to 
send a defendant to prison, in effect, for the term 
of his natural life upon one indictment. Whatever 
the common law now existing in England may be, 
Judge Allen demonstrated that up to 1775, the 
period of its adoption in this State, it was decidedly 
opposed to cumulative sentences. Both the judges 
point out the distinguishing fact that in England 
the term of imprisonment for misdemeanors is dis- 
cretionary. It seems a monstrous anomaly to hold 
that while six or seven different felonies, punisha- 
ble in the aggregate with sixty or seventy years’ 
imprisonment, may not be joined in one indict- 
ment, yet misdemeanors punishable to the same 
extent, may be joined, and cumulatively pun- 
ished. We know this decision has been severely 
criticised, and not generally acquiesced in in other 
States, but there has never been and can never be 
any refutation of its principles, 


The State department at Washington has lately 
emitted some important issues. A second edition 
of Doctor Wharton’s valuable International Digest 
is published with important additions, particularly 
interesting among which are the history of the late 
fishery question, and that of the treaty of 1782-3, 
derived from the Franklin papers. The ‘ Report 
on Extra-Territorial Crime and the Cutting Case,” 
by Mr. John B. Moore, third assistant secretary of 
State, is an extremely important and interesting 
document. Cutting, it will be remembered, was a 
citizen of Texas, imprisoned by the Mexican gov- 
ernment for an alleged libel published in Texas on 
a citizen of Mexico. His release was demanded by 
our government. He was released, not in compli 
ance with that demand, but because the person li- 
belled withdrew or failed to prosecute his charge. 
Mr. Moore demonstrates the correctness of the view 
of our government in this remarkably learned, vig- 
orous and well written paper. 


We get, from Gibson’s Law Notes, an amusing 
addition to our ‘‘ Animal Kingdom in Court.” A 
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man had a right of pasturage on Liston common, 
and put on two cows to graze. Another man had 
a like right, and he put on two calves. The calves 
grazed the cows, i. e., sucked them to such an ex- 
tent that the cows yielded only a pint instead of 
seven or eight quarts. The cow man sued and re- 
covered damages. This seems good law. (ibson’s 
also cites a decision that a horse is not a ‘‘ mineral,” 
i. e., that it is negligence in a railway company to 
carry a horse on a “ mineral train.” 


To get ahead of Col. Ingersoll in a strife of wit 
one must get up very early in the morning; indeed, 
sit up all night. We recently heard a notable 
argument between him and ex-judge Noah Davis 
on the question whether innkeepers in the city of 
New York have a right under the statute to furnish 
wine, etc., to their guests at table on Sunday. A 
good deal turned on the meaning of ‘ entertain- 
ment.” Judge Davis asked if counsel supposed 
that the ‘‘ entertainment ” of strangers recommended 
by St. Paul in the New Testament, “ because thereby 
some have entertained angels unawares,” included 
strong drink. Col. Ingersoll replied that he didn’t 
know about that, but he did know that when St. 
Paul came in sight of ‘‘Three Taverns” on his 
way to Rome, he ‘‘ thanked God and took courage.” 
Would the Colonel intimate that it was ‘‘ Dutch 
courage?” 


We propose to have Mr. L. B. Prince, reporter 


of the Supreme Court of Colorado, indicted for 
false pretenses and sending a dynamite bomb. The 
missile in question is concealed in a comely little 
book, entitled ‘*‘ Mountain Trails and Parks in Colo- 
rado.” Here, sandwiched between some pleasant 
essays on scenery and angling and out-door life, 
illustrated by pretty pictures, is a deadly diatribe, 
philippic and rhapsody against codification, entitled 
‘* Cirea ardua Legis.” We admire the daring of the 
offender, and forgive him the crime on account of 
the extenuating circumstances. We advise our 
readers to buy the very readable little book, but 
before reading it, to eradicate the aforesaid bomb. 
Aside from that they will find entertainment and 
instruction conveyed in a striking, original and 
breezy manner. We only hope that when the 
author describes the fellow in favor of codification 
as ‘fa light-complexioned, bald-headed man in 
glasses, who was flabby about the eyes and beard- 
less,” he doesn’t mean us. If he does we shall ask, 
as Falstaff did of another Prince, “call you that 
backing of your friends? ” 


—_»>—_—. 


NOTES OF CASES. 
N Shodden v. McElwee, Tennessee Supreme Court, 
Nov. 1, 1887, it was held that where a witness 
voluntarily, maliciously and irresponsively interjects 
defamatory matter into his answers, he is liable for 
slander. The court said: ‘It is insisted on behalf 








of the defendant that it is not a matter between in- 
dividuals, but concerns the due administration of 
justice, that a witness should be allowed to speak, 
according to his belief, the truth without regard to 
consequences, and should be encouraged to do this 
by the consciousness that his utterances are abso- 
lutely privileged, leaving him only liable to indict- 
ment for perjury, if he speaks other than the truth, 
That witnesses should not be hampered, while on 
the stand, with fears of a suit for damages. Mr, 
Townshend, in his work on Slander and Libel (3a 
ed.) says (p. 387): ‘This is the view in the courts 
of England and some of the States,’ and the author 
lends the weight of his own opinion thereto. While 
plausible, it is in our opinion unsound. The act of 
testifying as a witness must be either in the exer- 
cise of a right or the performance of a duty, and in 
either case the act must be performed in good 
faith. If he avails himself of his position as a wit- 
ness to maliciously answer, with a knowledge that 
such answer is not pertinent or relevant, the law 
withdraws the protection it would otherwise have 
afforded him. Where the defendant, a witness, 
was asked if acertain person was attended bya 
physician, his answer was, ‘not as I know of; I 
understood he had a quack; I would not call him a 
physician.’ In an action brought for these words it 
was held proper to charge the jury that if they be- 
lieved ‘ from all the circumstances proved, from the 
questions put, from the manner of answering, and 
from the answers themselves, that the defendant tes- 
tified in good faith, or in the belief that his answers 
were pertinent or relevant, then the law protected 
him; but if the defendant was actuated by mere 
malice, and used the words for the mere purpose of 
defaming the plaintiff, then the law withdrew the 
protection it would otherwise have afforded him.’ 
White v. Carroll, 42 N. Y. 161; 8. C., 1 Am. Rep. 
503; Smith v. Howard, 28 Towa, 51; Barnes v. Me- 
Crate, 32 Me. 442. It follows, of course, that the 
witness is not liable if the answers are pertinent 
and responsive; or as it is expressed in some of the 
cases, the relevancy of the words complained of to 
the matter at issue is the test of the privilege. In 
Odgers Sland. & Libel, 191, a much later work 
than Mr. Townshend's, it is said: ‘A witness in 
the box is absolutely privileged in answering all 
questions asked him by counsel on either side, and 
even if he volunteers an observation, a practice 
much to be discouraged, still if it has reference to 
the matter in issue or fairly arises out of any ques- 
tion asked him by counsel, though only going to 
his credit, such observation will also be privileged. 
But a remark made by a witness in the box, wholly 
irrelevant to the matter of inquiry, uncalled for by 
any question of counsel, and introduced by the wit- 
ness maliciously for his own purposes, would not 
be privileged, and would also probably be a con- 
tempt of court.’ Such seems to be the rule also in 
Wisconsin and Massachusetts. Calkins v. Sumner, 
13 Wis. 193; McLaughlin v. Cowley, 127 Mass. 316. 
While we have no reported cases in our State 
with reference to the privilege of a witness, there 
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are adjudications concerning judicial proceedings, 
and the privilege afforded thereunder, which are in 
harmony with the conclusions here reached. In 
Lea v. White, 4 Sneed, 111, the words complained 
of were used in a return to a habeas corpus imput- 
ing insolvency and inability to support two free 
colored children, under covenant of indenture; 
that said children were cruelly neglected and mal- 
treated, and that there was reason to believe that 
the petitioner would sell them into slavery. This 
court said: ‘There are many occasions upon which 
the legal presumption of malice, from the fact that 
the words are defamatory, does not arise; the com- 
munications are, on account of the occasion on 
which they are made, prima facie, or as the books 
have it, ‘conditionally privileged; that is, they do 
not amount to defamation until it appears that the 
communication had its origin in actual malice in 
fact.’ In such cases it will be incumbent on the 
plaintiff to show, in addition to the injurious pub- 
lication, a malice in fact, and that the occasion was 
seized upon as a mere pretext.’ It is perhaps need 
less to add that where the matter alleged is perti- 
nent to the issue, or fairly supposed to be so, al- 
though not in the strictest sense relevant, the 
pleader is absolutely privileged, although he may 
have also entertained sentiments of malice to the 
adverse party. The point in this case further held 
that ‘the question whether there be or be not rea- 
sonable or probable cause, may be for the jury or 
not according to the particular circumstances of 
the case." The pertinency of the matter to the oc- 
casion is that which is meant by probable cause. 
In that case it was held that whether the matter 
there complained of could reasonably have been 
thought by the defendant necessary to his defense 
was properly a question for the court, and that it 
was within the class of absolutely privileged com- 
munications, and therefore not actionable. In 
Buohs v. Backer, 6 Heisk. 404-407, the doctrine of 
Lea v. White is reaffirmed. It was a case where 
Buohs was sued in libel by a young girl, of whom 
he had written, in a petition to the county court, as 
next friend for certain minors, for the removal of 
their guardian, that ‘said guardian has had in his 
family a girl, who is now probably over sixteen 
years of age, who came to live with him at about 
the age of thirteen, and has remained in his family 
ever since; her reputation is ruined, and she is 
now an example of shame and prostitution.’ The 
plea was that the words had been used in judicial 
proceedings in good faith and without malice. The 
trial judge had charged the jury that as the plain- 
tiff was no party to the suit, the communication 
could not be privileged, and there was verdict and 
judgment for $5,000. The cause was reversed in 
this court for error in said charge, and in not 
charging, as requested, that express or actual mal- 
ice must be shown on the part of the petitioner in 
that cause. The well known distinction between 
absolutely privileged communications and those 
only conditionally so, is well stated in the case just 
referred to. Again, in Davis v. McNees, 8 Humph. 








40, Judge Green, delivering the opinion of the 
court in reversing the judgment of the court below, 
said: ‘Whether the words that were spoken were 
used in the legitimate defense of himself, or were 
employed maliciously as a means of abuse and slan- 
der of McNees, should have been left to the jury.’ 
This was a case where the prosecutor was told by 
the magistrates, who had just adjudged the proof 
insufficient to convict the defendant of perjury, that 
they would have to tax him with the costs; the 
prosecutor replied that he did not see how they 
could do that, ‘as the defendant had sworn falsely, 
and he had proved it.’ It was for the use of this lan- 
guage, under these circumstances, that the suit was 
brought, with the result above stated. We recog- 
nize fully the importance, to a due administration 
of justice, of upholding the privilege accorded par- 
ties to write and speak freely in judicial proceed- 
ings, but in so doing we must not lose sight of the 
fact that it concerns the peace of society; that the 
good name and repute of the citizen shall not be 
exposed to the malice of individuals who, under 
the supposed protection of an absolute privilege, 
make use of the witness box to volunteer defama- 
tory matter in utterances not pertinent. To hold 
such persons responsible in damages cannot fairly 
be said to hamper the administration of justice. 
The privilege of a witness is great, and will be pro- 
tected in all proper cases, but it must not be mis: 
taken for unbridled license.” 


In Stickrod v. Commonwealth, Kentucky Court of 
Appeals, Nov. 10, 1887, the particular whisky for 
the sale of which defendant was indicted was man- 
ufactured by him at his distillery before the act 
prohibiting its sale was passed. Held, no defense. 
The court said: ‘‘In the language of Chief Justice 
Shaw in Commonwealth v. Alger, 7 Cush. 84: ‘ All 
property is held subject to those general regulations 
which are necessary to the common good and gen- 
eral welfare. Rights of property, like all other 
social and conventional rights, are subject to such 
reasonable limitations in their enjoyment as shall 
prevent them from being injurious, and to such 
reasonable restraints and regulations established by 
law as the Legislature, under the governing and 
controlling power vested in them by the Constitu- 
tion, may think necessary and expedient. This is 
very different from the right of eminent domain 
— the right of the government to take and appro- 
priate private property whenever the public exi- 
gency requires it, which can be done only on condi- 
tion of providing a reasonable compensation there- 
for.’ Upon the principle that every one is bound 
to so use his own as not toinjure others is based 
the police power of the State to restrain, punish for, 
and abate nuisances. And as of necessity the 
power is vested in the Legislature to determine and 
provide by law against what shall be deemed hurt- 
ful to individuals or to society, and +herefore a 
nuisance, whether it be committed by selling liquor 
by retail or otherwise, the courts are not authorized 
to intervene, except where the power is exercised 
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arbitrarily, and in clear violation of the Constitu- 
tion. As said in the case just referred to, ‘it is 
much easier to perceive and realize the existence 
and source of this power than to mark its bounda- 
ries, or provide limits to its exercise.’ No question 
of the right of property, nor of impairing the obli- 
gation of contracts, in the meaning of the Consti- 
tution, as argued by counsel, arises in the passage 
or enforcement of what is called a ‘ prohibitory 
liquor law,’ for each person affected by it has ac- 
quired whatever property in liquor he may have, 
whether purchased or manufactured by him, and 
holds it subject to such regulations and restrictions 
as to the sale of it by retail, to be used as a bever- 
age, as the Legislature may consider it necessary 
for the health, peace and good order of society to 
adopt. It is therefore manifest that the reason for 
such legislation, so far from tolerating, forbids dis- 
crimination between those who may acquire liquor 
before and those who do so subsequent to its enact- 
ment. There is a wholesome statute prohibiting 
the sale of spirituous, vinous or malt liquor to a 
minor, and another prohibiting such sale to a 
known inebriate. Although no one would question 


the power of the Legislature to make those statutes 
upon their passage applicable to all persons alike, 
and to the sale of liquor without regard to the time 
of its manufacture, still the argument could have 
been made by a person having it on hand at the re- 
spective dates of them, that he had a vested right 
to use and sell it, just as it isargued in behalf of ap- 


pellant. In a prosecution for a violation of either 
of those statutes the defendant might have con- 
tended that while the Legislature had the power to 
prohibit a manufacturer of liquor selling to a minor 
or inebriate what should be thereafter made by 
him, he might with impunity sell to them that al- 
ready owned by him. The argument in this case is 
that while those who manufacture liquor after the 
passage of the act cannot lawfully sell in Fleming 
county in quantity less than ten gallons, all persons 
may sell that previously manufactured by them by 
the quart for an indefinite length of time, depending 
upon the supply on hand, or the ability of the Com- 
monwealth in any given case to prove the new and 
not the old liquor wassold. It seems tousthat the 
power of the Legislature to prohibit the sale by re- 
tail being conceded, the fact that the whisky sold 
by appellant was manufactured by him before the 
passage of the act cannot avail him as a defense in 
this case.” To the same effect, State v. Mugler, 29 
Kans. 252; 8. C., 44 Am. Rep. 634; State v. Bur- 
goyne, 7 Lea, 173; 8S. C., 40 Am. Rep. 60. 


——__.__—_——. 


THE ELECTIVE JUDICIARY IN THE GREAT 
CITIES. 
HE marvelous spectacle of the greatest commer- 
mercial city in the western world without a 
single great judge in itself invites criticism, and 
demands consideration. 





What is the reason? Is it paucity of intellect at 


the bar, the fault of legal training, or a sore in the 
body politic and in the methods by which the 
judges are nominated and chosen? 

Originally the judges of New York were commis. 
sioned by the crown governor under the great seal 
of the Province, and at first they held office during 
pleasure of the crown. Crown Governor Clinton 
deviated from this practice and appointed Judge 
De Lancey guam diu bene re gesserit, or during good 
behavior — an innovation which gave rise to ques- 
tion as to the power of the governor (6 Col. Docs, 
792). The innovation was however succeeded by a 
return to the former tenure, and until the founda- 
tion of the State government the judges held office 
during pleasure of the crown. After independence 
the judges were appointed by the council of ap- 
pointment to hold office until sixty years of age, or 
until impeachment. This was a vindication of the 
anti-revolutionary contention, that the judicial ten- 
ure should be independent of political dictation. 

Under the amended Constitution of 1821 the 
governor received the power to appoint the judges, 
with the advice and consent of the Senate. Under 
the Constitution of 1846 the judiciary became 
elective. 

Under all these systems there have been occa- 
sional protests against the manner of selecting the 
judges, but there can be no difference of opinion in 
regard to the fact that since 1846 in the great cit- 
ies we have had far less able judges than in any 
prior period. Yet it would be premature to say 
that this result is wholly due to the elective system, 
for.in those of the judicial districts, farther removed 
from the great cities, the judges continue to be re- 
spectable and honored citizens as well as fairly able 
lawyers. 

Without entering into a consideration of the per- 
haps debatable propriety of electing judges by pop- 
ular vote, where, as Lecky says, “no special weight 
is accorded to either property or intelligence, and 
the ignorant and vicious are the ultimate source of 
power,” yet we may fairly say that it would be pre- 
mature to ascribe the poor character of the judici- 
ary in the great cities to the elective system. 

The amazing good sense and respectability, the 
conservatism and hopeful aspirations of the vast 
majority of the electors in this country, make it 
doubtful, as yet, whether indeed the poor quality 
of the judiciary in the cities is solely attributable 
to the present system of electing the judges. 

When we reflect that universal suffrage is ab- 
stractly right, and that as has been well said bya 
distinguished writer, it is ‘‘ the lever by which capi- 
tal is moved to educate labor” and ameliorate its 
condition, we confess to a hesitation in arguing 
against the power of the masses to choose their own 
judges, unless we can determine definitely that 
the masses are responsible for the quality of our 
judges in the great cities, and as already indicated, 
this conclusion is premature. 

All we can decide at present is that the masses 
do not select the best judges in the great cities. If 
they were offered good judicial candidates the re- 
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sult might be otherwise, and it is fair at this stage 
of the experiment to presume that it would be 
otherwise. 

At present the judicial nominations are publicly 
bought and sold in some of the great cities, and 
most often the buyers are among the least industri- 
ous and least competent lawyers. The various halls 
and political coteries often dictate the candidates 
at a graduated scale of prices, the less available the 
candidate the more he must pay for his nomination; 
so that, as it now stands, the devil himself could be 
nominated a judge of the Supreme Court if his 
pocket-book was adequately charged and discharged. 
This is a shocking fact, but its consequences are 
still more shocking. 

In every great city we perceive certain lawyers 
coquetting for judicial nominations. We have 
watched many such essays ripen into overt propo- 
sals, and are able to say that the solid methods of 
professional excellence and eminence are rarely em- 
braced among them. Occasionally the candidate 
is a protegé of some great man, of some ruling 
power; now an anti-Catholic candidate is taken, 
because it is the turn of the anti-Catholics; at an- 
other, the choice is with the Catholic hierarchy and 
its political exponents. If it is the anti-Catholics’ 
turn, the Catholics prefer a straight-out non-secta- 
rian, for if the roll of Catholics is full, the next best 
thing to a good Catholic is a thorough-going non- 
sectarian, Then each hall must be represented by 


its judge, and so on through the different interests 


in socitey. 

But the main qualification for a judicial candidate 
in the great cities seems to be that he and his 
friends are willing to pay for the nomination, pay 
roundly and pay ungrudgingly. What a spectacle 
for the boasted civilization of free America. in the 
nineteenth century! It is enough to make a horse 
laugh at patriotism and buncombe. 

But only part of the tale is told, In some cases 
the candidate is unable to pay down, and then we 
are informed that he sometimes alienates his stipend 
in futuro, or in plain words, that he puts a mort- 
gage on the time-honored wool-sack, or on,the very 
bench of justice. Fancy, if you can, you happy 
suitors in such acourt, that your judge has gota 
mortgage on his very soul, a judicial Dr, Faust with 
a vengeance. 

Yet the most degrading part of the performance 
is that there are members of the bar who know this, 
and refrain from denouncing such a perversion of 
civilized methods of government. These are the 
judge-worshipers, the fawners, the parasites, the 
sycophants, who would bask in the favor of even 
such a judge. 

We can well remember one instance where one of 
these laudatores juridici, having already wrecked 
the happiness and honor of one judge, approaches 
the press at the instance of a rising sun of justice, 
whom under no circumstances could he have known 
well, That he had a double purpose to subserve, 
not difficult to detect, and the hardihood to but 





thinly disguise, was obvious. But with such judges 
such concomitants are inevitable. 

It is not enough that a judge in a great city of 
our modern life should be barely respectable, or 
even above the average. He should be an author- 
ity on something or in some direction. His very 
voice should be the signal for public silence, and 
his utterance bear far-reaching evidences of a trained 
and cultivated mind. A judge may bellow like an 
oysterman in a fog, or like the foreman of the ‘‘ Big 
4” in the more provincial days, when the Ameri- 
can’s toga virilis was assumed under the hose com- 
pany’s roof and not at the club; but if the vocifer- 
ous judge is as apt to be right as wrong, if his 
sound is not sense, why, though he bellow like the 
bull of Bashan, his judicial voice is as the wind. 

It is now the fashion to say that there are no 
judges but the newspapers; but the evil indicated 
has given rise to this heresy: were the judges 
stronger intellectually than the editors of the daily 
papers, it would have had no currency. There have 
been judges—nay, there are judges now — that 
no newspaper published could dare to criticise or 
dictate to; but such are too few under the present 
system, at least in our great cities. 

Is it enough for gentlemen to say, what of it, 
while this idle, aimless, undistinguished judiciary 
is feeding contentedly at the public crib? We un- 
hesitatingly answer, it is not enough. Something 
must be done. Already the leaders of the commer- 
cial circles are coming to rely wholly on the more 
dignified authority of the Federal establishment. 

Even business is so shaped as to come for its reme- 
dies before the Federal courts, and slow as appeals 
are there, gentlemen of the bar feel more certain 
that in the Federal courts they will find that court- 
esy which is as much due from the bench as respect 
(not servility) is due from the bar to the part of 
the governmental imperium on the bench. 

In the Federal courts the officials are found to be 
cleaner, more respectable and more wholesome, 
while the entire atmosphere is purified from that 
dross and bossism of the great cities which pervades 
the State courts. 

We realize however that it is not enough to point 
out the disease, and that the reader will say, tell us 
the remedy, but this is the rub. 

We suggest that the disease is in the nominating 
machinery in the halls, the primaries, the caucus, 
the bosses of politics, and the leaders of the prole- 
taries in the great cities. 

We suggest some change inthe nominating power 
as the cure, carefully leaving the elective power’ 
still to be exercised by the people. As it now 1s 
the people do not nominate the judges. This every 
man of sense knows to be true. 

Who are the fittest persons to determiue the judi- 
cial candidates? Certainly, primarily the lawyers 
themselves have better opportunities to know the 
qualifications of each other than the nominating 
conventions or their subordinates, 

Many years ago, and at the foundation of the Re- 
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public, Virginia tried a plan of selecting her judges 
which gained the warm approval of the great Mar- 
shall himself. The judiciary were appointed by 
joint ballot of both houses of Assembly. In case of 
vacancy in the justices’ courts they were filled by 
the governor and council upon the recommendation 
of the county courts, The result was that the most 
distinguished and substantial people of Virginia 
were the incumbents of the justices’ courts. While 
such a system of appointment would probably be 
impracticable now, what doubt is there that we can 
improve on the nominations of the halls and the 
bosses in our cities? 

Were the bar to present to the judges a number 
of candidates for a vacant judgeship, and should 
the judges then select out of these the candidates 
for the respective political parties, so that each con- 
siderable party wonld have its own candidate pre- 
sented for their suffrages, why then the ultimate 
determination of the judiciary might well and 
safely be left where the voting power is now 
lodged — in the people at large. 

But there is a crying necessity for reform, for 
such a mediocre judiciary as the present incum- 
bents of the courts of record in the great cities, 
never has been seen before in the history of New 
York. 

A reform in the mode of nominating the judges, 
together with the Australian system of voting, 
would no doubt secure to us as fine a judiciary as 
the scientific standards of the bar in this State yet 
warrant, and that is much higher than the present 
type of the judiciary would indicate to be possible. 

In conclusion, let us remark that what we have 
said has no particular reference, and none at all to 
those of the city judges whom every one admits to 
be useful and able. 

‘We publish the foregoing views of an eminent 
city lawyer with general acceptance on our part as 
to the ‘‘ disease.” As to the ‘‘remedy” we should 
want to reflect a little.— Ep. | 


—_——_>—__—_—_. 


OFFICER DE FACTO WHERE THERE IS NO 
OFFICE 
AN there be an officer de facto, uuless there is an 
office de jure ? 

Different courts bave answered this question differ- 
ently, but the preponderance of dicta and decisions 
supports the negative answer. 

Iu People v. White, 24 Wend. 539, Chancellor Wal- 
worth’s definition of a de facto officer supports this 
view. He says: * An officer de facto is one who comes 
into a legal and constitutional office by color of a legal 
appointment, or election to that office.” 

In Carlton v. People, 10 Mich. 250, the question in- 
volved was whether the members of the board of 
supervisors of Muskegon county were de facto officers. 
While the particular question here discussed was not 
involved, because the majority of thecourt held that 
the office existed, yet one of the controlling opinions 
(per Manning, J.) expressly recognized the principle, 
that there can be no officer de facto untless there is a 
valid office for the officer to hold. He says: ‘ Where 





there is no office, there can be no officer de facto Sor the 
reason that there can be none de jure. * * 

** And all that is required where there is an office, to 
make an officer de facto, is that the individual claim. 
ing the office is in possession of it performing its duties 
and claiming to be such officer under color of election 
or appointment. as the case may be.” A dissenting 
opinion was written by Judge Campbell, in which 
Judge Christiancy concurred. They were for revers- 
ing the judgment on the ground that the supervisors 
were not officers de facto, for the reason that when 
the election was held, no such office existed. Campbell, 
J., says: ** There could not be an officer de fucto where 
an office de jure was not provided for. Where the law 
has provided that an office may be legally filled, then 
the act of the incumbent may be valid, although not 
lawfully appointed because the public being bound to 
know the law, know that somebody may or should fill 
the place aud perform the duties, and the possession 
as to them would be evidence of title. But where the 
law itself negatives the idea that there can be a legal 
incumbent, any one assuming the act assumes 
what every one is bound to know is not a legal office, 
and his acts cannot be effectual for any purpose.”’ 

The fallacy of the dissenting opinion lies in ignoring 
the fact that at the time the question arose as to 
whether the members of the board of supervisors of 
Muskegon county were de facto officers, the offices 
themselves had come into existence. At the time the 
officers were elected, the act organizing the county of 
Muskegon had not taken effect, but subsequently the 
act took effect under the Constitution, and this was 
before the question was raised in this case as to their 
being de facto officers. Of course the moment the law 
took effect, the county became organized and the 
offices of supervisors came instantly into existence. 
From that moment there were de jure offices to be held 
by de facto officers. 

The cases of Fowler v. Beebe, 9 Mass. 231, and 
Yortey v. Payne, 62 Wis. 154, both recognize the 
soundness of this rule, for in both cases the county 
and town officers had been elected before the law 
organizing the county and town took effect, and in 
both cases the court held that after the law took effect 
the officers became de fuclo officers, for the reason that 
they were then legal offices in existence which could be 
held by a de facto officer. 

In Yortey v. Payne, a tax title depended upon the 
assessor who made the assessment being a de facto 
officer of the town of Pine River. The assessor was 
elected to the office before the act organizing the 
town became a law. While the court beld that the 
assessor was a de facto officer from the moment the 
town became organized by the law organizing it taking 


‘effect, yet the court expressly recognized the doctrine 


that the assessor could not have been an assessor de 
facto before that time, for the reason that the office 
of assessor had no legal existence until the law went 
into operation. The court say, ‘it is insisted by the 
learned counsel for the appellants, that the officers so 
elected and serving in said town, although elected 
without authority of law, were in office by color of an 
election, and are therefore officers de facto, if not de 
jure, and as to the public their acts are as binding as 
though they had been legally elected. This proposi- 
tion is wel: settled and abundantly supported by the 
decisions of this court, if it be admitted that the town 
of Pine River existed as a town after the publication of 
this act, April 18, 1886,so that the town offices were 
created by the act and might be filled by officers duly 
elected or appointed. The important question in this 
case is this therefore, whether the act above quoted, 
when it took effect, by its publication created the town 
of Pine River, as well as the other towns mentioned, 
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and so created town offices, to be filled by town officers, 
or whether these towns were only created after a law- 
ful election of town officers was had in said towns. 
On the part of the respondent it is claimed that as the 
act did not take effect until it was published, it must 
be construed with reference to that fact, and from 
that point of time; and that sections 5, 6 and 7 of the 
act, which provide forthe election of town officers 
read with reference to the date of publication, 
fix the day of election on the first Tuesday of April, 
1876. He also insists that itis clear, from the reading o 
section 8 of the act,that the Legislature did not intend, 
so far as the act created new townsin the county of Lin- 
coln, that it should have any effect until the officers of 
the town were elected as provided in theact. Under 
this construction of the act there was no town of Pine 
River in the county of Lincoln, in 1876, consequently 
there were no town offices of such town to be filled by 
officers either de facto or de ,» and all taxes as- 
sessed and levied by any ~ nded officers of said 
town were simply void, and the attempts vo assess and 
levy the same were mere acts of usurpation, having 
no binding effect upon any one. The conclusion drawu 
by the learned counsel for the respondent upon this 
construction of the act is undoubtedly logical.” But 
the officer is only a de facto officer even after the office 
comes into existence. Commonwealth v. Fowler, 10 
Mass. 290. 

In Cole vy. Village of Blaek River Falls, 57 Wis. 
110, the court say: “If the office exist de jure, 
then it isasettled doctrine of this court as wellas of 
other courts, that all persons who are in the exercise 
of the duties of such office by color of law are officers 
de facto, and their acts are valid.” 

In Petition of Hinkle, 31 Kans. 712, it was most 
emphatically held by all the judges, that the de- 
struction ofa township destroyed the town offices, 
and that thereafter there could be no such thing asa 
de facto officer in such town. Thecourtsay, “if there 
be no township there are no township offices to fill, 
and if there are no township offices, there can be no 
justice of the peace within such territory. Whena 
township is abolished or destroyed, there are no offices 
left, for there is neither a constitutional nor statutory 
office to fill. When atownship is destroyed the town- 
ship offices must go with it. The mere exercise of the 
functions of an alleged office will not be sufficient to 
make a person either ade jure or de facto officer. From 
the considerations of public policy the acts of ade 
facto officer are valid and binding as to the public and 
third persons, yet where there is no office constitutional 
or statutory, a person by pretending to exercise the office 
unknown to the law cannot be deemed to be an officer de 
facto. There can be no de facto officer where there is no 
office.” 

In re Boyle, 9 Wis. 264, sustains this doctrine. In 
this case the petitioner sought discharge on habeas 
corpus, on the ground that the judge by whom she 
had been convicted and committed to jail was not a 
de facto judge, for the reason that at the time of his 
election the act establishing the court of which he had 
been elected judge had not yet taken effect. But as 
the law subsequently to his election took effect, and as 
the petitioner was convicted subsequently to its going 
into operation, the court of course held that the judge 
was at least a de facto officer, for the reason that at 
the time petitioner was convicted the court and office 
had come into existence. The court say, ‘‘yet an 
election having been held and they (the judgeand 
clerk) elected and having entered upon the actual 
exercise of the duties of the offices, we think after the 
law became operative so that the offices were legal, they 
were officers de facto.”’ 

In re Ah Lee, 5 Fed. Fed. 899, the court inclines to 
the same doctrine. 





The legality of the petitioner’s imprisonment had 
been attacked upon the ground that the judge under 
whose authority he was imprisoned was not evena 
de facto judge. The third point urged by the counsel 
for petitioner was, ‘‘that a person cannot be con- 
sidered an officer de facto unless the office he is said to 
be in legally exists, but there being no such office of 
the Circuit judge or judge of the Circuit Court estab- 
lished by the Constitution, the person who acted as 
the judge on the trial of the petitioner in the court 
below was not even a de facto officer or judge.’ The 
court saidas tothe third point: “It is sufficient to 
say that the Constitution in effect creates a Circuit 
Court in each county, to be held by a justice of the 
Supreme Court or Circuit judge as the case may be, 
and such court is the office of the judge who holds it.”’ 

The necessity of the existence of a legal office to 
warrant a court in holding that there isa de facto 
officer holding the office, is recognized by Judge Dillon 
in his work on Municipal Corporations, He says: 
‘‘But in order that there may be a de facto officer, 
there must be ade jure office, and the notion that there 
can be a de facto office has been characterized asa 
political solecism, without foundation in reason and 
without support in law.’’ Section 276. 

In Norton v. Shelby County, 118 U. S. 425; 
the validity of certain bonds depended upon the 
solution of the question whether the county com- 
missioners by whom the bonds were issued were 
de facto officers. The court held that as the act creat- 
ing the board was unconstitutional, there was no such 
office as that of county commissioners, and that there- 
fore the persons who claimed to act as the board of 
county commissioners, and who as such officers issued 
the bonds in question, were not de facto officers. The 
court say, “ but it is contended that if the act creating 
the board was void, and the commissioners were not 
officers de jure, they were nevertheless officers de facto, 
and the acts of the board as a de facto court are bind- 
ing upon the county. This contention is met by the 
fact that there can be no officer, either de jure or de facto, 
if there be no office to fill.” 

“As the act attempting to create the office of commis. 
sioner never became a law, the office never camé inta 
existence. Some persons pretended that they held the 
office, but the law never recognized their pretensions, 
nor did the Supreme Court of the State. 

“Whenever such pretensions were considered in that 
court, they were declared to be without any legal 
foundation, and the commissioners were held to be 
usurpers. The doctrine which gives validity to acts of 
officers de facto, whatever defects there may be in the 
legality of their appointment or election, is founded 
upon consideration of policy and necessity, for the 
protection of the public and individuals whose inter- 
ests may be affected thereby. Offices are creatod for 
the benefit of the public, and private parties are not 
permitted to inquire into the title of persons clothed 
with the evidence of such offices, and in apparent pos- 
session of their powers and functions. For the good 
order and peace of society their authority is to be re- 
spected and obeyed until, in some regular mode pre- 
scribed by law, their title is investigated and deter- 
mined. It is manifest that endless confusion would 
result ifin every proceeding before such officers their 
title could be called in question. But the ideaof an 
officer implies the existence of an office which he holds. 
It would be a misapplication of terms to call one an 
officer who holds no office, and a public office cau exist 
only by force of law. This seems to us so obvious that 
we should hardly feel called upon to consider any ad- 
verse opinion on the subject, but for the earnest 
contention of plaintiff's counsel that such existence is 
not essential, and that it is sufficient if the office be 
provided for by any legislative enactment, however 
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invalid. Their position is that a legislative act, though 
unconstitutional, may in terms create an office, and 
nothing further than its apparent existence is neces- 
sary to give validity to the acts of its assumed in- 
cumbent. 

“That position, although not stated in this broad 
form, amounts to nothing else. Is is difficult to meet 
it by any argument beyond this statement. An un- 
constitutional act is not a law; it confers no rights; it 
imposes no duties; it affordsno protection; it creates 
no office; it is in legal contemplation as inoperative 
as though it had never been passed. 

“In Hildreth v. McIntire, 1J. J. Marsh. 206, we have 
a decision from the Court of Appeals of Kentucky, 
which will illustrate this doctrine. The Legislature of 
that State attempted to abolisn the Court of Appeals 
established by her Constitution, and create in its 
stead a new court. Members of the new court were 
appointed, and undertook to exercise judicial func- 
tions. They dismissed an appeal because the record 
was not filed with the person actingas theirclerk. A 
certificate of the dismissal] signed by him was received 
by the lowercourt, and enteredon the record, and 
execution to carry into effect the original decree was 
ordered to issue. To reverse this order an appeal was 
taken tothe constitutional Court of Appeals. The 
question was whether the court below erred in obey- 
ing the mandate of the members of the new court, 
and its solution depended upon another, whether they 
were judges of the Court of Appeals, and the person 
acting as theirclerk was its clerk. The court said: 
‘ Although they assumed the functions of judges and 
clerk, and attempted to act as such, their acts in that 
character are totally null and void, unless they had 
been regularly appointed under and according to the 
Constitution. A de facto Court of Appeals cannot 
exist under a written Constitution which ordains one 
Supreme Court, and defines the qualifications and 
duties of its judges, and prescribes the mode of ap- 
pointing them. There cannot be more than one Court 
of Appeals in Kentucky as long as the Constitution 
shall exist, and that must necessarily be a court de 
jure. When the government is entirely revolutionized, 
and all its departments usurped by force or the voice 
of a majority, then prudence recommends and neces- 
sity enforces obedience tothe authority of those who 
may act as the public functionaries, and in such a case 
the acts of ade facto executive, a de facto judiciary, 
and a de facto Legislature must be recognized as valid. 
But this is required by political necessity. There is 
no governmentin action except the government de 
facto, because all the attributes of sovereignty have by 
usurpation been transferred from those whose have 
been legally invested with them to others, who sus- 
tained by a power above the forms of law,-claim to 
act, and do act in their stead. But when the Consti- 
tution or form of government remains unaltered and 
supreme, there can be no de facto department or de 
facto office. The acts of the incumbents of such de- 
partments of office cannot be enforced conformably to 
the Constitution, and can be regarded as valid only 
when the government is overturned. 

“When there isa constitutional executive and Legis- 
lature, there cannot be auy otherthan aconstitutional 
judiciary. Without atotal revolution, there can be 
no such political solecism in Kentucky as ade facto 
Court of Appeals. There can be no such court while the 
Constitution has life and power. There has been none 
such. There might be under our Constitution, as 
there have been, de facto officers; but there never was, 
and never can be, under the present Constitution, a de 
facto office.’’ And the court held that the gentlemen 
who ucted as judges of the legislative tribunal were 
not incumbents of de jure or de facto offices, nor were 





they de facto officers of de jure offices, and the order 
below was reversed.”” * * * 

“* Numerous cases are cited in which expressions are 
used, which read apart from the facts of the cases, 
seemingly give support to the position of counsel. But 
when read in connection with the facts, they will be 
seen to apply only to the invalidity, irregularity and 
unconstitutionality of the mode by which the party was 
appointed or elected to a legally existing office. None 
of them sanctioned the doctrine that there can bea 
de facto office under a constitutional government, and 
that the acts of the incumbents are entitled to con- 
sideration as valid acts of ua de facto officer.’’ 

The court then review the leading case (State v. 
Carroll, 38 Conn. 449), and thus refer to the opinion of 
Chief Justice Butler in that case. ‘‘Of the great 
number of cases cited by the chief justice, none recog- 
nizes such a thing as a de fucto office, or speaks of the 
person as a de facto officer except when he is the in- 
cumbent of a de jure office. 

“The fourth head refers not to the unconstitution- 
ality of the act creating the office, but to the uncon- 
stitutionality of the act by which the officer is ap- 
pointed to an office legully existing. That such was the 
meaning of the chief justice is apparent from the cases 
cited by him in support of the last position, to some 
of which reference will be made.’’ After referring to 
some of these cases the court continues: “ It is evi- 
dent from the construction of these cases that the 
learned chief justice, in State y. Carroll, had reference 
in his fourth subdivision, as we have said, to the un- 
constitutionality of acts appointing the officer, and not 
of acts creating the office.” Andin conclusion on this 
point the court says: ‘* None of the cases cited mili- 
tates against the doctrine, that for the existence of ade 
facto officer, there must be an office de jure, although 
there may be loose expressions in some of the opinions 
not called for by the facts, seemingly against. this view. 
Where no office legally exists, the pretended officer is 
merely a usurper, to whose acts no validity can be at- 
tached; and such in*our judgment was the position of 
the commissioners of Shelby county, who undertook 
to act as the County Court, which could be constitu- 
tionally held only by justices of the peace.’’ 

However there are authorities that take a contrary 
view of this question. 

In Burt v. Winona, 31 Minn. 472, it was claimed 
that the judgment of the Mankato municipal court 
was void for the reason that the act creating the 
court did not receive a vote of two-thirds of the entire 
Senate. It can hardly be said that the Supreme Court 
of Minnesota in this case decided the question whether 
there could be a de facto office, as the chief justice, by 
whom the prevailing opinion was written, seems to 
have held that whether the act had been passed by a 
sufficient vote could be raised only in a direct pro- 
ceeding to contest the title of the officer to the office 
created by the act where the act has been duly authen- 
ticated. Hesays: ‘* The act in question having been 
authenticated in a proper manner and approved by the 
governor, and the subject of it being within the con- 
stitutional power of the Legislature, was under the 
presumption stated in State v. Hastings, supra, prima 
facie, a valid law, and the court attempted to create 
prima facie a legal court. It was therefore within the 
principle we have stated, a court de facto.” 

This-view is strengthened by the fact that Judge 
Mitchell who dissented, and with whom Judge Berry 
concurred, says: ‘I concur in the conclusion that 
under the facts of-this case the legal existence of the 
municipal court of Mankato cannot be attacked col- 
laterally in this action, but only by direct proceeding 
for that purpose, and this as I understand it is, strictly 
speaking, the only matter properly before us at this 
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time.’’? But the views of the chief justice on this point, 
that there can be a de facto office, are supported with 
considerable force. He says: ** Whether there can bea 
de facto office, a de facto court, is the important ques- 
tion in this case, and it is of nosmall difficulty. While 
there have been a great many cases in which it was at- 
tempted to callin question, in a collateral proceeding 
the legal right of an officer to hold office, there have 
been few where the legal existence of the office itself 
was contested. The reason given for the de facto doc- 
trine applies as well to offices and courts as to officers. 
Said the court in Slate v. Carroll, 88 Coun. 467. ‘The 
de facto doctrine was introduced into the law asa 
matter of policy and necessity, to protect the interests 
of the public and individuals whose interests were in- 
volved in the official acts of persons exercising the 
duties of an office without being lawful officers.’ It 
would be a matter of almost intolerable inconvenience, 
aud be productive of many instances of individual 
hardship and injustice, if third persons, whose inter- 
ests or necessities require them to rely upon the acts 
of the occupants of public offices should be required to 
ascertain at their peril the legal right to the offices 
which such incumbents are permitted by the State to 
occupy. Taking even the narrowest definition of an 
officer de facto, viz., that he is one whois exercising 
the duties of an office under color of legal right to the 
office, the reasons that justify the doctrine apply with 
egual force to court or office where the same may be 
said to exist under color of right; that is under color 
of law.”’ 

After reviewing several cases, the chief justice con- 
cludes on this point: ‘‘In view of these authorities 
and of the reason that underlies the rule applied to 
acts of persons in the actual exercise, under certain 
circumstances, of the duties of public officers and of 
the great public mischiefs that might some time arise, 
but for the application of the rule to courts, we arrive 
at the conclusion that there may be de facto courts 
or offices, the legality of whose existence cannot be 
questioned, except in a direct proceeding by the State 
for the purpose.” 

From these views of the chief justice, Judge 
Mitchell, Judge Berry concurring with him, most 
emphatically dissents. He says: ‘‘But I am un- 
able to concur in the views expressed in the 
majority opinion, that even if the act creating 
the court was never constitutionally passed, still 
it would be a de fucto court. The logical result 
of this would be that a person assuming to act 
as judge of that court would be an officer de facto, and 
the judgments of the court as valid a3 those of a legal 
court. To borrow an expression from the majority 
opinion, I think that a de facto court or office is a 
political solecism. The idea of an officer de facto pre- 
supposes the existence of a legal office. It seems to me 
that there cannot be an officer de facto unless there is a 
legal office, so that there might be an officer de jure. 
There are many cases to the effect that a person hold- 
ing an office under an unconstitutional law is an 
officer de facto, but I think that in every one it will be 
found that there was a legal office, and that the law only 
went to the mode or manner of filling it. As suggested 
in the opinion, the de facto doctrine is founded on 
reasons of public policy and necessity, but it must have 
some reasonable limit unless we are ready to recognize 
practical revolution and legislative right to ignore all 
constitutional barriers.’’ 

The case of State v. Rich, 20 Mo. 393, seems to sup- 
port the views of the chief justice. So does the case of 
Frazer v. Freeland, 53 Cal. 644, but in this latter case 
this view would have led to the affirmance of the judg- 
ment, and as the judgment was reversed on the ground 
that the court never acquired jurisdiction of the de- 
fendant, what was said by the court was only obiter. 





The courtsaid: ‘‘ When the complaint is that a per- 
son usurps an office, the action must be brought in 
the name of the people, in quo warranto or some other 
appropriate form of action to determine the right to 
the office. That matter cannot be litigated indirectly 
in an action between private parties. lt is manifest 
that the question whether the office itself, which was at- 
tempted to be created by statute, hasa legal existence, is 
of vastly more importance and of greater interest to the 
public than the question of the right of the incumbent.” 

In Trumbo yv. People, 75 Ill. 561, it was held that a 
school-district had not been legally established, and 
that so far as thealleged district was concerned, there 
was no de jure office of school director of such school- 
district, and yet the court held that the school-district 
tax levied by persons assuming to be, and acting as 
school directors, was a valid tax. 

In Leach v. People (Ill.), 12 N. W. Rep. 726, an objec- 
tion was made to the tax on the ground that it was 
levied to pay interest on bonds issued under the 
authority of the board of supervisors elected under an 
unconstitutional law. While the court held that the 
members of the board of supervisors were de facto 
officers, it did not decide the question whether there 
could be a de facto officer, unless there was ade jure 
office, because the judge by whom the prevailing 
opinion was written expressly held that the offices of 
supervisors, to which the persons issuing the bonds 
had been elected under an unconstitutional law, 
were valid offices. He says: *‘ There was all the while 
the legally established office or official body of the 
board of supervisors of Wayne county.”’ 

This is apparent for the further reason that the case 
of Norton v. Shelby County, already referred to, was 
cited in the prevailing opinion and in no manner 
criticised, although this case, as we have seen, expressly 
decides that there can be no de facto officer anless there 
is a de jure office. Referring to this case the court in 
the prevailing opinion say, ‘‘but it is said that this 
principle applies only where there isa de jure office 
for ade facto officer to fill, citing the recent case of 
Norton v. Shelby County, 118 U. S. 425, as so holding, 
and itisinsisted there there was no de jure board of 
supervisors of Wayne county. 

** Wherever a township organization prevails there 
is in every county a board of supervisors for the trans- 
action of the affairs of the county. The act in ques- 
tion merely changes the number of the members of 
the board from fifteen to five, and the mode of elec- 
tion from towns singly to two or more and the term 
of office. Nothing was added to or taken from the 
powers or duties of the board. After the passage of 
the act there still remained the board of supervisors 
of Wayne county, the official body of the management 
of the county affairs.”’ 

And Magruder, J., Schofield, J., concurring with 
him, dissented from the prevailing opinion on the 
ground that the offices to which the board of supervi- 
sors, whose acts were called in question, were elected, 
bad no legal existence, as the law creating them was 
unconstitutional and that therefore these persons 
were not supervisors defacto. Hesays: ‘It is how- 
ever urged that the five district supervisors who issued 
the bonds in question were officers de facto, and that 
their acts, as such de facto officers, are valid and bind- 
ing so far asthe rights of third persons are concerned. 
I do not think that this position is tenable under the 
facts of this case. There are some authorities which 
hold that an act of the Legislature, even if it be 
unconstitutional, is sufficient to give color of 
title, and that an officer acting under it is an officer 
de facto. But the cases which lay down this doctrine 
will be found, upon a careful analysis, to refer, not to 
the unconstitutionality of the act creating the office, but 
to the wnconstitutionality of the act by which the officer 
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is appointed to an office legaily existing. Such cases 
apply only to the invalidity, irregularity, or uncon- 
stitutionality of the mode by which a party is appoin- 
ted or elected to a legally existing office. Where an 
office has been lawfully created, the acts of an incum- 
bent who holds it improperly, will be considered valid, 
as being the acts of an officer de facto. But there can- 
not be an officer de facto where no office de jure is provi- 
ded for. Before one can claim to be a de fucto officer of 
the law, there must be a law creating the office. The 
office itself must bejone de jure. The officer may then 
be one de facto. There can be no officer either de jure 
or de facto, if there be no office to fill.” 

The most conclusive and compact argument against 
the existence of a defacto office ora de facto officer 
without a de jure office is found in the dissenting 
opinion of Judge Mitchell in Burt v. Winona & St. P. 
R. Co., 31 Minn. 472, where he is reported as 
saying: “As suggested in the opinion, the de 
facto doctrine is founded on reasons of public policy 
and necessity, but it must have some reasonuble limit 
unless we are ready to recognize practical revolution 
and legislative right to ignore all constitutional bar- 
riers.” This is put with all the terseness and vigor 
which characterize his arguments on the bench. If 
there can be a de facto office held by a de facto officer, 
then the Legislature can break down the barriers 
within which the sovereign people have intrenched 
themselves and encroach with impunity for a season 
upon their reserved power, for until the State has un- 
seated the officer by a direct proceeding for that pur- 
pose, the person claiming to be officer can according 
to some decisions and dicta exercise without author- 
ity the functions of an office which the people have 
never created, their agents in assuming to call it into 
existence having over-passed the bounds of their 
authority. To recognize even for the *‘ twentieth part 
of one poor” second, an office which has never been 
coustitutionally created is “ practical revolution,” not 
perbaps of very serious kind; but the principle is the 
same, although the defiance of the will of the people, as 
embodied in their Constitution, be trival. Vested with 
authority from the people to keep the law making 
power withinits lawful sphere, it is the duty of the 
judiciary to prevent ‘practical revolution,”’ and to 
write the judgment of its condemnation of such a pre- 
tended office whenever and under whatsoever circum- 
stances the question may arise. 

Guy C. H. Cor .iss. 

GRAND Forks, DAKOTA. 


CRIMINAL PROCEDURE— JOINDER OF MIS- 
DEMEANORS— DISTINCT SALES OF 
INTOXICATING LIQUORS. 

NEW YORK SUPREME COURT, GENERAL TERM, 
FOURTH DEPARTMENT, NOVEMBER, 1887. 
PEOPLE V. O'DONNELL. 

An indictment charged separate and distinct sales, to differ- 
ent persons, at different dates, of strong and spirituous 
liquors, in quantities less than five gallons at a time, to be 
drunk on the premises, Held bad under Code Crim Proc., 
§§ 278, 279. 


George P. Pudney, for respondent. 
John W. Church, for appellant. 


MartTIn, J. The question involved in this action 
arises upon a demurrer to an indictment against the 
defendant, for selling strong and spirituous liquors in 
quantities less than five gallons at a time, to be drunk 
on his premises, without having a licensetherefor. The 








demurrer was on the ground that more than one crime 
was charged iu the indictment. The indictment al- 
leged sales by the defendant ou March 1, 1885, at the 
town of McDonough, Chenango county, N. Y., to 
several persons named; also sales at the same place 
August 26, 1885, to certain other persons named; and 
sales made on the 12th day of September and on the 
28th day of July, 1885, at the same place to still other 
persons named in the indictment. 

Before the enactment of the Code of Criminal Pro- 
cedure, an indictment was not bad because of the 
joinder of separate and distinct misdemeanors. al. 
though followed by different penalties, and a general 
judgment upon it was good where the sentence was 
single and appropriate to either of the counts, upon 
which a convictiou was had. People v. Dunn, 90N. 
Y. 107. 

But the Code of Criminal Procedure provides that 
the indictment must charge but one crime and in one 
form, except the crime may be charged in separate 
counts to have been committed in a different manner 
or by different means, and when the acts complained 
of may constitute different crimes, such crimes may 
be charged in separate counts. Code Crim. Proc., 
$$ 278, 279. 

Even since the adoption of the Code, when the act 
complained of may constitute different offenses, such 
such offenses may be charged in separate counts of 
the indictment. People v. Infield, 1 N. Y. Cr. R. 146; 
People v. Kelly, 3 id. 273. So an indictment, contain- 
ing varying allegations in different countsas to the 
manner and means of the commission of the crime, 
but which shows upon its face that those counts relate 
to but one and the same transaction, is good. People 
v. Cole, 2N. Y. Cr. R.108. The indictment may also 
state the acts constituting the crime in different 
counts, appropriate to meet the evidence which may 
be presented on the trial. People v. Menkin, 3N. Y. 
Cr. R. 283. 

In the case at bar the indictment charged the illegal 
sale of spirituous liquors on at least four different oc- 
casions, and upon each occasion to entirely different 
persons. Each of these charges is made as an inde- 
pendent charge or count im the indictment. The in- 
dictment not only does not show upon its face that 
these separate counts relate to the same transaction, 
but does show quite conclusively that each was a 
separate and distinct transaction. This indictment 
was we think obnoxious to the objection that it 
charged more than one crime. This view is sustained 
by the case of the People v. Upton, 4 N. Y. Cr. R. 455. 
In that case the indictment in separate counts charged 
the defendant, an officer of a bank, with the offense of 
overdrawing his account in different amounts and 
upon different dates. It was there held that the in- 
dictment was subject to the objection that it charged 
more than one offense, and was in violation of the 
prohibition of section 278, and for that reason was de- 
murrable. It is true it was held in that case, that the 
defendant had waived the misjoinder by his appear- 
ance and plea of not guilty. In this case the plea of 
not guilty was withdrawn and the objection was 
raised by demurrer, as provided by section 323, sub- 
devision 3, Code of Criminal Procedure. The indict- 
ment in that case was for a misdemeanor. Penal 
Code, § 100. The crimes charged in the indictment 
in this case are also misdemeanors. 

We are of the opinion that the indictment in this 
case charged more than one crime, that it was demur- 
rable on that ground, and that the court erred in 
overruling such demurrer. 

[Omitting a minor question.] 

For the error above pointed out the judgment and 
conviction should be reversed and the prisoner dis- 
charged. 
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NEGOTIABLE [INSTRUMENTS—BANK CHECK 
—WHAT CONSTITUTES—NEGOTIA- 
BILITY—LACHES. 


UNITED STATES SUPREME COURT, OCT. 31, 1887. 


Butt v. First Nat. BANK OF KASSON. 


An order for money drawn by one bank on another bank is a 
bank check, and not a bill of exchange. 

The addition of the words, “in current funds,” in a bank 
check does not impair its negotiability. 

Delay upon the part of a bona fide holder for value of a bank 
check, drawn by a bank in one State upon a bank in an- 
other, in presentingit for payment, does not affect the 
non-availability of set-off as between such holder and the 
drawer, where the funds upon which the check was drawn 
were still in the hands of the drawee when payment was 
demanded, 


|* error to the Circuit Court of the United States 
for the District of Minnesota. 

This case comes before this court ona certificate of 
division of opinion between the Circuit and District 
judges holding the Circuit Court of the United States 
for the District of Minnesota. The action was upon 
two drafts, or bills of exchange (as they are termed in 
the record), each for 2500, drawn by the First National 
Bank of Kasson, in Minnesota, upon the Ninth Na- 
tional Bank, in New York city, and payable to the 
order of R. La Due, of which the following are cop- 
ies: 
$500. THe First NATIONAL BANK, KAsson, MINN., 

October 15, 1881. 

** Pay to the orderof Mr. A. La Due five hundred 
dollars in current funds. 

* No. 18,956. E- E. Farrcutyp, Cashier. 

“To Ninth National Bank, New York City. 

**(Indorsed:] Pay to the order of M. Edison, Esq. 

* A. La DUE. 
“M. Eprson.”’ 
“$500. THe First NATIONAL BANK, KASSON, MINN., 

October 15, 1881. 

‘Pay to the order of Mr. A. La Due five hundred 
dollars in current funds. 

** No. 18,754. Kk. E. FAIRCHILD, Cashier. 

“To Ninth National Bank, New York City. 

“‘(Indorsed:] Pay to the order of M. Edison, Esq. 

‘A. LA DUE. 
‘“*M. Eprson.” 


The draft or bills of exchange were, immediately 
after their execution, transferred by indorsement of 
the payee to one M. Edison, at Kasson, Minnesota. 
Edison was at the time largely indebted, and on the 
following day he absconded from Kasson, carrying 
the drafts with him. These drafts he retained in his 
possession until March 24, 1882, when at Quincey, in 
Illinois, he sold and indorsed them for a valuable con- 
sideration to the plaintiffs, who had no notice of any 
set-off to them. The plaintiffs then forwarded them 
to New York city, where on the 27th of March they 
were presented for payment to the drawee, the Ninth 
National Bank of New York, and payment was re- 
fused by it. The drafts were then protested for non- 
payment, and notice thereof given to the drawer and 
indorsers. In the meantime the First National Bank 
of Kasson, the drawer of the drafts, had become the 
owner of certain demands against Edison, which un- 
der the statute of Minnesota could be legally set off 
against its liability on the drafts in the hands of Edi- 
son, and alsoin the hands of the plaintiffs, unless they 
were protected against such set-off as innocent pur- 
chasers of the paper before maturity, and without no- 
tice of theset-off. Atthe time the drafts were drawn, 
and at the time of their presentation for pay ment, the 








Ninth National Bank of New York had in its hands 
money of the drawer sufficient to pay them. 

The action was tried by the court without the in- 
tervention of a jury by stipulation of parties, and 
the facts stated above are embodied in its findings. 
Upon these facts the following questions of law arose, 
viz.: Whether the said drafts, or bills of exchange, 
were to be regarded as overdue and dishonored paper 
at the time they were presented by the plaintiffs to 
the drawee for payment, and payment refused, so as 
to admit the set-off. Upon this question the judges 
were divided in opinion, and upon motion of plain- 
tiffs, it was certified to this court for decision. The 
Circuit judge who presided at the Circuit, being of 
opinion that the question should be answered in the 
affirmative, ordered judgment for the defendant. To 
review this judgment, upon the certificate of division 
of opinion, the case is brought here on writ of error. 


William McFadon, for plaintiffs in error. 
C. C. Willson, for defendant in error. 


FrieLp, J. In the record the ins.ruments upon 
which the action is bronght are designated as *‘ drafts 
or bills of exchange.’’ In a general sense, they may 
be thus designated, for they are orders of one party 
upon another for the payment of money, which is the 
esseutial characteristic of drafts or bills of exchange. 
They are also negotiable, and pass by delivery, and 
are within the description of instruments of that 
character in the act of March 3, 1875, prescribing the 
jurisdiction of Circuit Courts of the United States. 
But in strictness, they are bank checks. They have 
all the particulars in which such instruments differ or 
may differ from regular bills of exchange. They are 
drawn upon a bank having funds of the drawer for 
their payment, and they are payable upon demand, 
although the time of payment is not designated in 
them. A billof exchange may be so drawn, but it 
usually states the time of payment, and days of grace 
are allowed uponit. There are no days of grace upon 
checks. The instruments here are also drawn in the 
briefest form possible in orders for the payment of 
money, which is the usual characteristic of checks. A 
bill of exchange is generally drawn with more formal- 
ity, and payment at sight, or at a specified number of 
days after date, is requested, and that the amount be 
charged to the drawer’s account. When intended for 
transmission to another State or country, they are 
usually drawn fin duplicate or triplicate, and desig- 
nated as first, second or third of exchange. A regular 
bill of exchange, it is true, may be ina form similar 
to a bank check, so that it may sometimes be difficult 
from their form to distinguish between the two 
classes of instruments. But when the instrument is 
drawn upon a bank, ora person engaged in banking 
business, and simply directs the payment to a party 
named ofa specified sum of money, which is at the 
time on deposit with the drawee, without designating 
afuture day of payment, the instrument is to be 
treated as a check rather than asa bill of exchange, 
and the liability of parties thereto is to be determined 
accordingly. If the instrument designates a future 
day forits payment, itis, according to the weight of 
authorities, to be deemed a bill of exchange, when 
without such designation it would be treated as a 
check. Bowen v. Newell, 8 N. Y. 190. 

The instruments upon which the action is brought 
being bank checks, the liability of the parties is de- 
terminable by the rules governing such paper. A 
check implies a contract on the part of the drawer 
that he has funds in the hands of the drawee for its 
payment on presentation. If it is dishonored, the 
drawer is entitled to notice; but unlike the drawer of 
a bill of exchange, heis not discharged from liability 
for the want of such notice unless he has sustained 
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damage, or is prejudiced in the assertion of his rights 
by the omission. 

In Bank v. Bank this court said: ‘* Bank checks are 
not inland bills of exchange, but have many of the 
properties of such commercial paper, and many of the 
rules of the law-merchant are alike applicable to both. 
Each is for aspecific sum payable in money. In both 
cases there isa drawer, a drawee and a payee. With- 
out acceptauce, no action can be maintained by the 
holder upon either against the drawee. The chief 
points of difference are that a check is always drawn 
ona bank or banker. No days of grace are allowed. 
The drawer is not dischurged by the laches of the 
holder in presentment for payment, unless he can 
show that he has sustained some injury by the de- 
fault. It is not due until payment is demanded, and 
the statute of limitations runs only from that time. It 
is by its face the appropriation of so much money of 
the drawer in the hands of the drawee to the payment 
of an admitted liability of the drawer. It is not neces- 
sary that the drawer of a bill should have funds in 
the hands of the drawee. A check in such case would 
be afraud.”” 10 Wall. 647. 

Similar language is used by Mr. Justice Story with 
reference to the time when checks are to be regarded 
as due. In stating the-difference in point of law be- 
tween checks and bills of exchange, he refers to the 
rule that a bill of exchange taken after the day of 
payment subjects the holder toall the equities attach- 
ing to itin the hands of the party from whom he re- 
ceives it. ‘‘But,’’ he adds, ‘‘this rule does not apply 
to acheck; for it is not treated as overdue, although 
it is taken by the holder some days after its date, and 
it is payable on demand. On the contrary, the holder 
in such a case takes it subject to no equities of which 
he has not at the time notice, for a check is not 
treated as overdue merely because it has not been pre- 
sented as early as it might be, or as a bill of ex- 
change is required to be, to charge the drawer or 
indorser or transferrer. One reason for this seems to 
be, that strictly speaking, a check is not due until it 
is demanded.’’ Prom. Notes, § 491. See also In re 
Brown, 2 Story, 502, 513. 

Accepting these citations as correctly stating the 
law, the question presented for our decision is read- 
ily answered. The drawer was in no way injured or 
prejudiced in his rights by the delay of Edison to pre- 
sent the checks. The funds against which they 
were drawn remained undisturbed in the hands 
of the drawee, and therefore the drawer had 
no cause of complaint. The instruments in suit were 
not overdue and dishonored when presented for pay- 
ment. Untilthen the plaintiffs, as purchasers for a 
valuable consideration without notice of any demand 
against Edison, in the hands of a drawer, were pro- 
tected against its set-off. 

The certificate of division of opinion presents to us 
only one question, and yet to answer that correctly, 
we must consider whether the negotiability of the in- 
struments in suit was affected by the fact that they 
were payable ‘in current funds.’’ Undoubtedly it is 
the law, that to be negotiable, a bill, promissory note 
or check must be payable in money, or whatever is 
current as such by the law of the country where the 
instrument is drawn or payable. There are numer- 
ous cases where a designation of the payment of such 
instruments in notes of particular banks or associa- 
tions, or in paper not current as money, has been held 
to destroy their negotiability. Irvine v. Lowery, 14 
Pet. 293; Miller v. Austin, 15 How. 218, 228. 

But within a few years, commencing with the first 
issue in this country of notes declared to have the 
quality of legal tender, it has been a common practice 
of drawers of bills of exchange or checks, or makers 
of promissory notes, to indicate whether the same are 





to be paid in gold or silver, or in such notes; and the 
term “current fund”’ has been used to designate any 
of these, all being current, and declared by positive 
enactment to be legal tender. It was intended to 
cover whatever was receivable and current by law as 
money, whether in form of notesor coin. Thus con- 
strued, we do not think the negotiability of the paper 
in question was impaired by the insertion of those 
words. 

It follows from these views that the question certi- 
fied to us must be answered in the negative. The 
judgment will therefore be reversed and the cause re- 
manded, with directions to enter judgment for the 
plaintiffs upon the findings; and it is so ordered. 


NEW YORK COURT OF APPEALS ABSTRACT. 


APPEAL— WHAT REVIEWABLE — RECORD.— It ap- 
peared from the record that a motion was made be- 
fore the trial court for a new trial, on the minutes of 
the court, under Code Civil Proc. N. Y., § 999, provid- 
ing that a trial judge may,in his discretion, enter- 
tain a motion made upon his minutes at the same term, 
to set aside the verdict and grant anew trial, upon 
exceptions, or because the verdict is for excessive or 
insufficient damages, or otherwise contrary to evi- 
dence or contrary to law. It also appeared that such 
motion was denied, and the order of denial was re- 
versed by the General Term, but nothing further ap- 
peared to show the grounds of the motion, or of the 
decision of the General Term. Held, that the Court 
of Appeals cannot review the decision, as it may have 
been made on questions of fact. Oct. 18, 1887. Harris 
v. Gere. Opinion by Earl, J. 

JUDGE — DISQUALIFICATION — POWER TO SIT IN 
GENERAL TERM—APPEAL—DISCRETION.—(2) A certain 
order requiring a person to appear and submit to an 
examination was made by Judge Van Brunt. There- 
after defendant applied to Judge Patterson at cham- 
bers for an order vacating Judge Van Brunt’s order, 
which order was made by Judge Patterson, and from 
this order plaintiff appealed to the General Term, 
which reversed Judge Patterson’s order, and rein- 
stated that of Judge Van Brunt. The General Term 
was composed of Judge Van Brunt, Damelsand Bart- 
lett. From this decision defendant appealed. Held, 
that the order under review was a decision by Judge 
Patterson, and not by Judge Van Brunt, and the latter 
was not disqualified to sit in the General Term by 
reason of Const. N. Y., art. 6, $ 8, which provides that 
no judge shall sit in the General Term or in the Court 
of Appeals in revie w of a decision made by him, orof 
any court at which he was at the time a sitting 
member. (2) An examination of a defendant upon 
order is a matter resting inthe discretion of the 
General Term, and the order will not be reviewed by 
the Court of Appeals. Oct. 18, 1887. Philips v. Ger- 
munia Mills. Opinion by Earl, J. 


JURY — RIGHT TO TRIAL BY — EQUITY.— Plaintiff 
had brought an action at law against a life insurance 
company. The company paid the money into court, 
and set up that defendant’s intestate also claimed the 
money. The court required the plaintiff to substitute 
the defendant’s intestate as defendant in order to 
determine the conflicting claims to the fund in court. 
Held, that this was an equity case triable by the court, 
and that the judge could impanel a jury to try a ques- 
tion of fact, and that he could disregard the finding 
of the jury, and find the fact the contrary way. Oct. 
11, 1887. Clark v. Mosher. Opinion by Rapallo, J. 

MORTGAGE — FORECLOSURE — SURPLUS — PARTIES— 
— PLEADING AND PROOFS — STATUTE OF LIMITATION 
—NEW TRIAL — APPEAL — PRESUMPTIONS.— (1) A 
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purchaser at a foreclosure sale sought to recover the 
surplus which had been deposited with the clerk nine 
years before he brought the suit. The mortgagor had 
made no claim to the surplus. Held, that the real 
party in interest — the mortgagor — was not before the 
court. (2) The evidence showed that there was a sur- 
plus of $2,497.18 arising from the sale, which was de- 
posited by the referee with the clerk of Kings county, 
and the collector of taxes of the defendant town re- 
ceived therefrom the sum of $2,197.82, under a war- 
rant issued to him by the supervisors of Kings county, 
and applied it upon a warrant held by him for the col- 
lection of an assessment for grading Atlantic avenue, 
which was subsequently adjudged to be illegal and 
void. Subsequently plaintiff paid a valid assessment 
for grading Atlantic avenue amounting to $1,000. 
Held, that such surplus money belonged to the mort- 
gagor, or t he owner of the equity of redemption, and 
not to the purchaser at the mortgage sale. (3) On 
these facts plaintiff alleged in his complaint that 
$1,499.93 of the sum received by the collector belonged 
tohim. The theory of the court below was that the 
decree of foreclosure required all assessments on the 
property to be paid out of the purchase-money, and 
thata valid assessment of $1,499.93 remained, until 
paid by plaintiff; that the defendant had taken money 
which was devoted to the payment of valid assess- 
ments by the judgment decree; that it became equi- 
tably liable to avoid circuity to repay the plaintiff 
what he had paid to redeem hisland. Held, that this 
cause of action was not presented by the pleadings nor 
tried or determined by the trial court. (4) That the 
action was barred by the statute of limitations. (5) 
In the trial court defendant had a verdict. An ap- 
peal was taken, and the General Term reversed the 
judgment and ordered a new trial. The order of re- 
versal did not state that it was made on questions of 
fact. Held, that it must be assumed that it was made 
upon questions of law only which could be sustained 
by some valid exception taken only upon the trial. 
(6) No exceptions having been taken upon the trial, the 
judgment rendered by the trial court was unassail- 
able upon any legal ground. (7) The judgment-roll in 
the foreclosure case was neither set forth in the plead- 
ings in this case not proved nor produced on the trial, 
and did not appear in the record of the case. A copy 
was produced on the argument before the court below, 
where the judgment of the trial court was reversed. 
Heid, that a record can be produced upon the argu- 
ment in an appellate court only for the purpose of 
sustaining ajudgment. (8) The judgment-roll was in- 
admissible under the pleadings, and yet it was a 
material fact in the view taken by the General Term, 
when they reversed the judgment of the trial court. 
Held, that itis the duty of an appellate court to in- 
dulge all reasonable presumptions in support of the 
judgment of trial courts, and to assume that they con- 
sidered the roll if it was in evidence. Oct. 11, 1887. 
Day v. Town of New Lots. Opinion by Ruger, C. J. 


LIEN — VENDOR'S LIEN — BURDEN OF SHOW- 
ING FRAUD.— As between an assignee of a mort- 
gage, taken by the original mortgagee with notice of 
an outstanding vendor's lien, and the unpaid vendor 
in possession at the date of the assignment, seeking to 
enforce his lien, and charging fraud on the part of the 
vendee in putting the deed on record, the burden of 
alleging and proving innocence and good faith is upon 
the assignee, and in the absence of such pleading and 
proof his mortgage will be postponed to the lien. The 
defendant Sabey moves for a reurgument. It ap- 
peared in the case before us that McKinstry had from 
the beginning, and before the execution of the mort- 
gage, full notice of the plaintiff's rights, and was so 
affected by it that in his hands the mortgage would be 








invalid as against the vendor's lien. As assignee, 
Sabey is no better off than, and is affected by all the 
equities which affect McKinstry. Decker v. Boice, 83 
N. Y. 215; De Lancey v. Stearns, 66 id. 157; Schafer 
v. Reilly, 50 id. 61; Bush v. Lathrop, 22 id. 535; Davis 
v. Bechstein, 69 id. 440. As a purchaser his case, under 
the recording act, if that act applies, might be better 
than that of McKinstry. If so, it would be because 
his assignment was not only recorded, but his legal’ 
title tothe mortgage is based upon an actual pecuni- 
ary consideration, and upon the absence of notice. 
Decker v. Boice, supra; 1 Rev. Stat. 756, §7. But the 
character of ‘ purchaser” under the statute is an in- 
dependent one, something different from that of as- 
signee, and to avail the defendant it was necessary to 
plead and prove not ouly that he was a “ purchaser” 
of record, but that he was a purchaser in good faith 
and for a valuable consideration. He was bound 
therefore to deny by his answer notice, although notice 
had not been charged, and to prove it. These matters 
were new and in defense. The duty of setting them 
up and the burden of proving them were therefore 
upon him, and because he did not so plead and had not 
proved those things, the judgment of the court below 
was sustained. No new rule was applied, but a very 
old one, which requires a defendant, who would avail 
himself of new matter as a defense, to averand prove 
it, aud which has been illustrated to the present day 
and through various systems of equitable procedure. 
Grimstone v. Carter, 3 Paige, 421, 436, 437; Jewett v. 
Palmer, 7 Johns. Ch. 65; Tuttle v. Jackson, 6 Wend. 
213, 227, 228; Jackson v. McChesney, 7 Cow. 360, 362; 
Weaver v. Barden,49 N. Y. 286, motion denied. Oct. 11, 
1887. Seymouryv. McKinstry. Opinion by Danforth, J. 


MUNICIPAL CORPORATIONS — CLAIMS AGAINST — 
PRESENTATION OF.— A claim for damages againsta 
municipal corporation on account of negligence is not 
governed by the provisions of section 3245, Code Civil 
Proc., which provides that ‘‘costs cannot be awarded 
to the plaintiff in an action against a municipal cor- 
poration in which the complaint demands a judgment 
for asum of money only, unless the claim upon which 
the action is founded was before the commencement 
of the action presented for payment tothe chief fiscal 
officer of the corporation.’’ The section above referred 
to applies only to actions arising ex contractu. In Gage 
v. Village of Hornellsville, 106 N. Y. 667, decided in 
this court July 1, 1887, it was held that there was no 
substantial distinction between section 2 of chapter 
262 of the Laws of 1859, and section 3245 of the Code of 
Civil Procedure. It has been frequently held in this 
court, in cases arising under the statute of 1859, that 
it does not apply to actions ex delicto, and that the 
notice therein referred to was not required as the con- 
dition of aright to recover costs by the plaintiff in 
such actions. The precise question involved in this 
case came before usin Gage v. Hornellsville, and we 
there held that section 3245 of the Code of Civil Pro- 
cedure applied only to actions arising ex contractu. 
While this result was strongly intimated in Taylor v. 
Cohoes, 105 N. Y. 54; 11 N. E. Rep. 282, it was not ex- 
pressly so decided, and thus left room for misappre- 
hension upon the question here involved. Gage v. 
Village of Hornellsville was decided July 1, the same 
day that this case was determined by the General 
Term, and they could not have been informed of our 
decision, otherwise we are bound to presume their 
judgment would have been the reverse of that ren- 
dered by them. Oct. 18, 1887. Hunt v. City of Oswego. 
Opinion by Ruger, C. J. 


LIABILITY FOR NEGLIGENCE—BRIDGE BE- 
TWEEN TWO cITIES.—Laws N. Y. 1867, chap. 399. 
Laws N. Y. 1874, chap. 601, and Laws N. Y. 
1875, chap. 300, provide for the erection and man- 
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agement of a bridge between New York and 
Brooklyn, for the appointment of trustees by the two 
cities to complete and manage the bridge, and that it, 
with its appurtenances and revenues, should belong to 
the two cities jointly. Plaintiff, being ona bighway 
in New York, was injured by a plank dropped bya 
workman engaged in the erection of the bridge. Held, 
that the trustees and their employees were the agents 
and servants of both cities, which were liable for their 
careless and negligent acts. People v. Kelly, 76 N. Y. 
475, and Walsh v. Trustees, 96 id. 437. Oct. 18, 1887. 
Walsh vy. Mayor of New York. Opinion by Earl, J. 


UNITED STATES SUPREME COURT AB- 
STRACT. 


BANK — TAXATION — CONSTITUTIONALITY.— The 
fact that under the act of Congress the capital of na- 
tional banks can be taxed by the States in no other way 
than by an assessment upon the shares of that capital 
held by individuals, does not rencer unconstitutional 
the lowa statute which taxes savings banks in that 
State on the amount of their paid-up capital, and does 
not tax the shares of those banks held by individual 
shareholders, the same rate per cent being assessed 
upor the capital of the saving banks as upon the shares 
of the national banks, and it not appearing that the 
tax upon the former is not as great as that upon the 
latter. It is strongly urged that in no other mode than 
by taxing the stockholders of each and all the banks 
cana perfect equality of taxation be obtained. The 
argument is not conclusive, if the proposition were 
sound; for the act of Congress does not require a per- 
fect equality of tuxation between State and national 
banks, but only that the shares of the national banks 
shall not be taxed ata higher rate than other moneyed 
capital in the hands of individuals. That this does not 
mean entire equality is evident from the fact that 
if the capital of the national banks were taxed at a 
much lower rate than other moneyed capital in the 
State, the banks would have no right to complain, and 
the law in that respect would not violate the provisions 
of the act of Congress for the protection of national 
banks. It has never been held by this court that the 
State should abandon systems of taxation of their own 
banks, or of money in the hands of their other corpora- 
tions, which they may think the most wise and efficient 
modes of taxing their own corporate organization, in 
order to make that taxation conform to the system of 
taxing the national banks upon the shares of their 
stock in the hands of their owners. All that has ever 
been held to be necessary is that the system of State 
taxation of its own citizens, of its own banks, and of 
its own corporations shall not worka digtrimination 
unfavorable to the ho!ders of the sbares of the national 
banks. Nor does the act of Congress require any thing 
more than this; neither its language nor its purpose 
can be construed to go any further. Within these 
limits, the manner of assessing and collecting all taxes 
by the State is uncontrolled by the act of Congress. If 
neither the necessary, usual, or probable effect of the 
system of assessment discriminates in favor of the 
savings bank» against the national banks upon the face 
of the statute, nor any evidence is given of the inten- 
tion of the Legislature to make such adiscrimination, 
nor any proof that it works an actual and material dis- 
crimination, it is not a case for this court to hold the 
statute unconstitutional. The whole subject has been 
recently considered by this court in the case of Bank 
v. New York, 121 U. S. 138. In that opinion it was 
held that while the deposits in the savings banks of 
New York constituted moneyed capital in the hands 
of individuals, yet it was clear that they were not 
within the meaning of the act of Congress in such a 








sense as to require that because they were exempted 
from taxation the shares of stock in national banks 
must also be exempted. The reason given for this is that 
the institutions generally established under that name 
are intended for the deposits of the small savings and 
accumnlations of the industrious and thrifty; that to 
promote their growth and progress is the obvious in- 
terest and manifest policy of the State; aud as was 
said in Hepburn v. School District, 23 Wall. 480, it 
could not have been the intention of Congress to 
exempt bank shares from taxation because some 
moneyed capital was exempt. It is unnecessary to in- 
quire whether the savings banks of lowaare based 
upon principles similar to those of New York, which 
were the subject of the opinion in Bank v. New York. 
for while in that case the savings banks were exempt 
from taxation, the lowa statute imposes atax upon 
them equal to that imposed upon the shares of the 
national banks. The whole subject is so fully reviewed 
and reconsidered in that opinion, delivered less than 
a year ago, that it would be but a useless repetition to 
go further into the question. Oct. 31, 1887. Davenport 
Nat. Bank v. Board of Equalization. Opinion by 
Miller, J. 

INSURANCE—STEAM-BOATS—PERILS OF NAVIGATION 
—NEGLIGENCE OF CAPTAIN—DEFECTIVE MACHINERY— 
TOTAL LOss.— (1) Upon the arrival of the insured 
steam-boat at Louisville, Kentucky, it was found that 
the joint of the mud-valve was out of order. Steam 
was blown off to make repairs, and upon the return of 
the captain, who knew that repairs were going on, 
there was not sufficient steam to propel the vessel, 
The captain, without inquiring as to the condition of 
the steam, according to the custom of the river, gave 
the signal to let go. This was done, and the boat was 
carried by the curreut down the river, and over the 
falls, and striking a pier, was sunk, and abandoned as 
atotalloss. At the time of the accident the vessel 
was in a position to be carried over the falls if she was 
let go without steam on. Held, that the proximate 
cause of the loss being a peril of the river against 
which the vessel was insured, the misconduct of the 
master was no defense to an action on the policy, in 
the absence of proof that it was affected by fraud or 
design. In Insurance Co. v. Lawrence, 10 Pet. 517, 
which was a case of insurance against fire on land, the 
court said that ‘‘a loss by fire, occasioned by the mere 
fault or negligence of the assured, or his servants or 
agents, and without fraud or design, is a loss within 
the policy, upon the general ground that the fire is the 
proximate cause of the loss, and also upon the general 
ground that the express exceptions in policies against 
fire leave this within the scope of the general terms/of 
such policies.” In the subsequent case of Waters v. 
Insurance Co., 11 Pet. 224, it was said in reference to 
the case of Insurance Co. vy. Lawrence, that ‘the 
court then thought that in marine policies, whether 
containing the risk of barratry or not, a loss whose 
proximate cause wasa peril insured against, 1s within 
the protection of the policy, notwithstanding it might 
have been occasioned remotely by the negligence of 
the master and mariners.’’ To the same effect are In- 
surance Co. v. Coulter, 3 Pet. 257; Insurance Co. y. 
Sherwood, 14 How. 352, and Insurance Co. v. Trans- 
portation Co., 117 U. 8. 325. But it is insisted that 
the court should have granted the request of the com- 
pany, to the effect that it was not iiable if the accident 
and loss were caused by the “ misconduct” of the 
master. Had that request been granted, in the form 
asked, the jury might have supposed that the com- 
pany was relieved from liability if the master was 
chargeable with what is sometimes described as gross 
negligence, as distinguished from simple negligence. 
Hence the court properly said, in effect, that the mis- 
conduct of the master, unless affected by fraud or de- 





THE ALBANY LAW JOURNAL. 


515 

















sign, would not defeat a recovery on the policy. The 
principle upon whicn the court below acted was that 
expressed by Chief Justice Gibson in Insurance Co. v. 
Insley, 7 Penn. St. 229, when he said that ** public 
policy requires no more than that a man be not suf- 
fered to insure against his own knavery, which is not 
to be protected or encouraged by any means; for 
though the maxim respondeat superior is applicable to 
the reponsibility of a master for the acts of his ser- 
vants, yet the insured, so long as he acts with fidelity, 
is answerable neither for his servants nor for himself.” 
Williams v. Insurance Co., 3 Sum. 276. (2) The policy 
provided that the company should be free of all claim 
for loss or damage occasioned by “the derangement 
or breaking of the engine or machinery, orany con- 
sequence resulting therefrom.” Held, that the ‘‘con- 
sequence’ referred to wasan immediate or proximate 
and not a remote consequence, and that evenif the 
mud-valve could be considered part of the machinery, 
the derangement of it, which appeared to have been 
repaired before the order to let go was given, was not 
a proximate cause of the loss. (3) The policy provided 
that there should be ‘‘no abandonment as for a total 
loss, * * * unless the injury sustained be equiva- 
lent to fifty per cent of the agreed value.’’ That value 
was $27,000. The vessel was carried over the falls at 
Louisville, Kentucky, and sunk, April 28, 1880. She 
was abandoned as a total loss May 18, 1880. The com- 
pany raised her in the spring of 1881, and put her in 
the condition she was in before the accident, at an ex- 
pense of less than $6,000. Held, that the right to aban- 
don was to be determined by the facts as they existed 
May 18, 1880, and that if it was then impracticable to 
recover and repair the boat, the place where she lay, 
the uncertainty as to when (if at all) a rise would come to 
float her off, and all the other attendant circumstances, 
being taken into consideration, the subsequent float- 
ing off of the vessel would not change the result. For 
as said in Bradlie v. Insurance Co., 12 Pet. 878, 397: 
‘If the abandonment when made is good, the rights 
of the parties are definitely fixed, and do not become 
changed by subsequent events; if on the other hand, 
the abandonment when made is not good, subsequent 
circumstances will not affect it, so as retroactively to 
impart to it a validity which it had not at the origin.” 
Rhinelander v. Insurance Co., 4 Cranch, 29; Marshall 
v. Insurance Co., id. 202. Again: ‘In many cases of 
stranding, the state of the vessel at the time may be 
such, from the imminency of the peril, and the appar- 
ent extent of expenditures required to deliver her 
from it, as to justify an abandonment; although by 
some fortunate occurrence she may be delivered from 
her peril without an actual expenditure of one-half of 
her value after she is in safety. Under such circum- 
stances, if in all human probability, the expenditures 
which must be incurred to deliver her from her peril 
are, at the time, so faras any reasonable calculations 
can be made, in the highest degree of probability, be- 
yond half value, and if her distress and peril be such 
as would induce a considerate owner, uninsured, and 
upon the spot, to withhold any attempt to get the 
vessel off, because of such apparently great expendi- 
tures, the abandonment would doubtless be good.”’ In 
the same case the court quote with approval the fol- 
lowing language of Kent: ‘The right of abandon- 
ment does not depend upon the certainty, but on the 
high probability of a total loss, either of the property 
or of the voyage, or both. The insured is? to act, not 
upon certainties, but upon probabilities, and if the 
facts present a case of extreme hazard, and of probable 
expense exceeding half the value of the ship, thein- 
sured may abandon; though it should happen that 
she was afterward recovered at a less expense.’ 3 
Kent Com, 321. (4) The fact that a vessel abandoned 





as a total loss was recovered and repaired a year later, 
is not ‘‘the best evidence’ that it was practicable to 
recover and repair it atthe time of the loss. Oct. 24. 
1887. Orient Mut. Ins. Co. v. Adams. Opinion by 
Harlan, J. 


OFFICE AND OFFICER—ACTION ON BOND—CONTRACT 
LIABILITY.— Suit was brought by the State, on rela- 
tion of the owner of county warrants, finding no 
money inthe county treasury to pay his warrants, 
against the tax collector and his surety, alleging that 
the collector had improperly received other warrants 
in payment of taxes, and had thus intentionally pre- 
vented any money coming into the treasury. The 
collector had settled according to law with the county 
for taxes collected, and the County Court nad ap- 
proved his account. Held, that there was no relation 
of contract or legal obligation between the owner of 
the warrant and the collector to sustain the action. 
Harshman is a creditor of the county of Knox. He 
has no more right to interfere between that county 
and its collector as to the manner in which that official 
shall discharge his duties, except perhaps in case of 
fraud or conspiracy, or by way of mandamus, than he 
would have as acreditor of any individual to interfere 
between him and his debtors. Where such things are 
permitted at all, it is by way of a garnishee process or 
attachment, which is regulated by statute, or by a bill 
in chancery. The proceeding here has nothing of that 
character. The want of privity between Harshman 
and the obligors in the bond on which they are sued 
is established by the decision of this court in Bank v. 
Ward, 100 U. S. 202. It does not appear if all the taxes 
had been paid in money which they plaintiff alleges 
were erroneously paid in warrants, that when that 
money was paid into the treasury, the relator would 
have been entitled to any of it. The discretion of the 
County Court, and indeed its obligation to provide for 
the current necessities of the county, could not be in- 
terfered with by any one to direct the payment of this 
money to that particular debt. Wedo not see there- 
fore that he was damaged, certainly not damaged in a 
manner which the law can recognize by the collection 
of these taxes in warrants instead of money. East St. 
Louis v. Zebley, 110 U. S. 321; Clay Co. v. McAleer, 
115 id. 616. Oct. 31, 1887. State of Missouri, ex rel. 
Harshman, v. Winterbottom. Opinion by Miller, J. 


PATENTS — PUBLIC USE — CONSENT OF PATENTEE.— 
Action was brought for the infringement of reissued 
letters-patent No. 4,372, granted to Nelson W. Green, 
May, 1871, for an “improvement in the methods of 
constructing artesian wells;’’ the original patent 
having been issued in January, 1868. The plaintiffs 
concede defendant’s allegation that other persons than 
Green put the invention into public use more than 
two years before his application was filed, but it is 
contended that this was done without his knowledge, 
consent, or allowance. Held, that the act of Congress 
of March 3, 1839, §7,in force at the time of the issue 
of the original patent, did not require that the public 
use or sale for more than two years prior to the ap- 
plication shall have been with the consent or allow- 
ance of the patentee, in order to invalidate the patent. 
The question involved has never been decided by this 
court. It is very plain that under the act of 1836, if 
the thing patented had been in public use or on sale, 
with the consent or allowance of the applicant, for any 
time however short, prior to his application, the patent 
issued to him was invalid. Then came section 7 of the 
act of 1839, which was intended as an amelioration in 
favor of the inventor, in this respect, of the strict pro- 
visions of the act of 1836. The first clause of that sec- 
tion provides for the protection of a person, who prior 
to the application for the patent, purchases or con- 
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structs a specific machine or article, and declares that 
he may use and sell such specific machine or article 
after the patent is issued, without liability to the 
patentee. The section does not require, in order to 
this protection, that the purchase or construction shall 
have been with the consent or allowance of the per- 
son who afterward obtains the patent, and seeks to 
enforce it against such purchaser or constructor. The 
words “consent or allowance ” are not found in the 
provisions. The only requirement is that the specific 
machine or article shall have been purchased or con- 
structed at some time prior to the application for a 
patent. The second clause of the section then passes 
to consider the effect upon the validity of the patent 
“of such purchase, sale, or use prior to the application ’”’ 
for the patent, and declares that *‘no patent shall be 
held to be invalid by reason of such purchase, sale, or 
use prior to the application for a patent as aforesaid, 
except on proof of abandonment of such invention to 
the public, or that such purchase, sale, or prior use has 
been for more than two years prior to such application 
for a patent.’ The expression * such purchase ”’ clearly 
means the purchase from any person, and not merely 
from the person who becomes the patentee of the ma- 
chine orarticle. The expression ‘such sale or use’’ 
clearly refers to the use or sale by the person who has 
purchased or constructed the machine or article, the 
right to use and sell which is given to him by the first 
part of the section. That right is given to a person 
who has constructed the machine or article, as well as 
to one who has purchased it; and the plain declaration 
of the second part of the section is that where the 
purchase or construction of the machine or article 
took place more than two years prior to the applica- 
tion for the patent, or where the use or sale by the 
person who so purchased or constructed the machine 
or article took place ata time more than two years 
prior to the application, the patent becomes invalid. 
It is not possible in any other way to give full effect 
to the word “constructed "’ in the first part of the 
section. The word *‘ purchased’’ and the word *‘ con- 
structed’’ are used in the same connection, and in 
connection with the words ‘‘so made or purchased,”’ 
which occur afterward; and the word “ purchased ” 
cannot be limited to a purchase from the applicant for 
the patent, nor can the word * constructed” be limi- 
ted to a construction with the consent and allowance 
of such applicant, without interpolating into the stat- 
ute the words “consent or allowance.” We can find 
no warrant for doing this. The evident purpose of the 
section was to fix a period of limitation which should 
be certain, and require only a calculation of time, and 
should not depend upon the uncertain question of 
whether the applicant had consented to orallowed the 
sale or use. Its object was to require the inventor to 
see to it that he filed his application within two years 
from the completion of his invention, so as to cut off 
all question of the defeat of his patent by a use or sale 
of it by others more than two years prior to his ap- 
plication, and thus leave open only the question of 
priority of invention. The evident intention of Con- 
gress was to take away the right (which existed under 
the act of 1836) to obtain a patent after an invention 
had for a long period of time been in public use, with- 
out the consent or allowance of the inventor; it limi- 
ted that period to two years, whether the inventor 
had or had not consented to or allowed the public use. 
The right of an inventor to obtain a patent was in this 
respect narrowed, and the rights of the public as 
against him were enlarged, by the act of 1839. The 
language of section 24 of the act of 1870, now section 
4886, Rev. Stat., is to the same effect, and carries out 
the policy inaugurated by the act of 1839 It allowsa 
patent to be granted only for an inventien which was 
not in public use or on sale for more than two years 








prior to the application for the patent, subject to the 
defense of abandonment within such two years, which 
is also the requirement of section 61 of the same act; 
while section 57 of that act requires that a person, in 
order to have the right to use and sell, without liabil- 
ity, a specific thing made or purchased prior to the 
application for the patent, shall have purchased it of 
tht inventor, or constructed it with his knowledge 
and consent. In view of the fact that section 37 of 
the act of 1870 re-enacts the first part of section7 of 
the act of 1839, with the addition, ex industria, of the 
requirement, in order to confer the right to use the 
specific thing in question, that the purchase of it 
should have been from the inventor or the construc- 
tion of it should have been with his knowledge and 
consent, and of the further fact that section 24 of the 
act of 1870 re-enacts the second part of section 7 of the 
act of 1839, and does not contain a requirement that 
the public use or sale for more than two years prior to 
the application shall have been with the consent or 
allowance of the patentee, in order to invalidate the 
patent, it may fairly be said that it was the view of 
Congress that section 7 of the act of 1839 did not re- 
quire, as an element, the knowledge, consent, or allow- 
ance of the applicant. Nov. 14, 1887. Driven-Wel/ 
Cases. Opinion by Blatchford, J. 


RAILROAD — CONTRACT WITH — LIABILITY OF SUC. 
CEssor.— Complainant covenanted with the C. & O. 
Railroad Co., and conveyed to the company some land 
for $1,000, on condition that in the event that the 
property so conveyed should cease to be used for rail- 
road purposes by the company, the estate should re- 
vert to the grantor. There was also a covenant that 
the complainant was to have leave to connect a branch 
with the track at a point near his hotel, and that the 
company would erect fences and protect said track. 
The C. & O. Railroad Co. was sold out under foreclo- 
sure of mortgage, and the purchasers became the C. & 
O. Railway Co., entitled to all the rights, property, 
etc., of the C. & O. Railroad Co., subject to all restric- 
tions imposed by law upon Jast-named company. 
Held, that there was nothing to justify the interposi- 
tion of a court of equity to make the second company 
run its road through the lots sold by complainant. 1. 
The cuntract with the Chesapeake & Ohio Railroad 
Company contains no such covenant for laying the 
track of that company through the lands purchased of 
plaintiffas his bill alleges. Therefore if even that 
company was defendant in this suit, there is nothing 
which the court could specifically compel it to do 
found in this contract. 2. If there were such a con- 
tract, both the law and this contract contemplates the 
right of the railroad company to change its route be- 
fore being built, and to abandon it afterward, and if 
the plaintiff is injured by this change, the remedy is 
clearly by an action at law for damages. 3. The pres- 
ent defendant, the railway company, is not shown to 
be under any obligation to perform the covenant of its 
predecessors, the railroad company, which is set up 
here as a matter of specific performance. The persous 
who purchased the railroad at tbe mortgage foreclo- 
sure sale did not thereby, under any statute of the 
State (act of February 1, 1871, Sess. Laws, 91), or any 
contract of which we are aware, become obliged to 
pay the débts and perform the obligations of the rail- 
road company. Railroad Co. v. Miller, 114 U. S. 176; 
5 Sup. Ct. Rep. 813. They bought the property of that 
company and its franchises; but if as such purchasers 
they thereby become bound to pay all the debts and 
perform all the obligations of the corporation whose 
property they bought, it would put an end to purcha- 
ses of railroads. The plaintiff provided his own rem- 


edy for what has happened, by the condition in his 
conveyance that the land should revert to bim, his 
heirs or assigns, in the event of which he now com- 
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plains. Nov. 7, 1887. Hoard v. Chesapeake & O. Ry. 
Co. Opinion by Miller, J. 


WATER AND WATER-COURSE—NAVIGABLE WATERS 
—EXACTION OF TOLLS — CONSTITUTIONAL LAW. — (1) 
Under a statute of Michigan for the improvement 
of the Manistee river, a stream wholly within that 
State, an improvement company was organized that 
improved the channel of the river. The company was 
authorized by the statute to exact tolls for the use of 
the river thus improved. Held, that this statute is 
not in violation of the fourteenth amendment of 
the United States Constitution, which declares that 
no State shall deprive any person of life, liberty, or 
property without due process of law; and that the 
statute did not impair the contract contained in the 
ordinance of 1787 for the government of the territory 
of the United States north-west of the river Ohio, 
giving to the people the right to use the waters lead- 
ing into the St. Lawrence, free of duty, tax, or impost. 
Nov. 14, 1887. Sands v. Manistee River Imp. jCo. 
Opinion by Field, J. 


+ —__—_ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


LANDLORD AND TENANT — LIABILITY OF LANDLORD 
TO KEEP PREMISES IN REPAIR.— Plaintiffs leased and 
occupied with a dry-goods store the lower floor of de- 
defendant's building, the second floor of which was 
occupied by other tenants. Upon the second floor was 
a water-closet, under the control of the tenants, but 
over which defendant exercised no control, and which 
she was under no obligation by contract to care for. 
By improper use of some unknown person the closet 
became obstructed, and the water overflowed, and 
damaged plaintiff. Held, in an action for these dama- 
ges, that defendant was not liable. It is not shown,that 
the defendant, in the lease to plaintiffs, covenanted to 
keep this closet, or any part of the premises in repair. 
Yet Livingstone, her agent, as shown by the testi- 
mony, did repair the closet whenever he was notified 
that any trouble with it existed. . But this overflow of 
water was not caused by the closet or any of the pipes 
therein being out of repair. The whole difficulty, 
leaving out, as we must, the question whether the 
closet was properly constructed, arose from the negli- 
gence or wanton act of some one in stopping up the 
waste-pipe, and leaving the valve open. Livingstone, 
the agent, or Mrs. Barns, the principal, had no care 
over or custody of this closet, or any keys to the same. 
It was under the control of the Royal Templars, who 
employed a man to take care of it and keep it in order. 
No one else had access to it without their permission, 
excepting the furniture firm, who also had a key to it. 
The stoppage occurred in the night, after the store 
of plaintiffs was closed, and presumably late in the 
evening. Wedo not see how the defendant can be 
made liable for these damages. Even if she were 
bound by the covenants of the lease to plaintiffs to 
keep the premises in repair, of which there is no evi- 
dence, there was nothing out of repair of which de- 
fendant had any notice, or was bound to take notice. 
By atemporary filling up of the waste-pipe the damage 
was occasioned. ‘The defendant did not have care of 
this closet; the duty of keeping it clean and in work- 
ing order when in repair rested upon others. She or 
her agent did not know of this stoppage causing the 
leak, and circumstances preclude any presumption of 
such knowledge, and under the facts shown, she was 
not bound to know of this obstruction. It was not 
her duty to employ some one night and day to watch 
this closet. 





It would be unwarranted to find that she , 


was guilty of negligence. 
1887. Kenny v. Barns. 


STATUTE OF FRAUD — CONTRACT OF SERVICE FOR A 
YEAR.— A letter engaging an hotel manager at ‘‘ $125 
per month ”’ showed upon its face that the engagement 
contemplated his giving up another situation, remov- 
ing with his family to an hotel several hundred miles 
away, and undertaking there, besides his duties as 
manager, those of the secretary and treasurer to the 
hotel company. The defendant’s letter that plaintiff 
replied accepting the position at * $1,500 per annum.” 
Held, that the engagement was a yearly one; that the 
reply did not introduce any new terms, and defendant 
could not plead the statute of frauds. Where a per- 
son is hired to serve another without any agreement 
as to the duration of service, there is no inflexible rule 
of law as to the length of time the hiring is to con- 
tinue. The question as to the length of time the hiring 
is to continue will be governed by the circumstances 
of each particular case. If one is hired to work ina 
crop being raised, the presumption isin the absence 
of circumstances showing a contrary intention, that 
his term of service is to continue during the crop 
season. If oneis hired to do general service on a 
farm, the presumption is, in the absence of an agree- 
ment to the contrary, or circumstances showing acon- 
trary intention, that the term of service is to continue 
for a year. The same rule applies to the hiring of per- 
sons to do service in any business that requires con- 
stant labor. As this rule is not inflexible, and may be 
controlled by circumstances, the circumstances of 
agreeing on weekly, monthly, quarterly or half-yearly 
payment of wages may be sufficient of itself to create 
the presumption of a hiring for the corresponding 
periods. But the circumstances of the hiring, though 
no time is expressly agreed upon, may show that it 
was to continue fora year, although the payment of 
wages was to occur monthly, etc. And we think that 
the facts set forth in the writing just quoted manifest 
a hiring by the year, and that the appellant intended 
to hire the appellee by the year, for it is shown by the 
letter that the appellee was in business in the city of 
Louisville as the manager of Staniford Hotel; that he 
was required to give up that business and move him- 
self and family to Hot Springs, Arkansas, and there 
assume the management of the Avenue Hotel, and to 
act as secretary and treasurerof the hotel company. 
Was the appellee to give up his position in the Staniford 
Hotel in Louisville, and move himself and family to 
Hot Springs, Arkansas, a distance of several hundred 
miles, at a large expense to himself, for the sake of a 
month’s employment at the price of $125in the Avenue 
Hotel? We think that neither the appellant nor the 
appellee contemplated a contract of this kind. We 
think that the writing shows that they did not; but 
it shows that they contracted for a year’s service at 
the rate of $125 per month, or $1,500 for the year. Be- 
sides, the appellee replied by letter, dated the 6th of 
October, 1882, as follows: ‘‘M. H. Smith, Esq., Vice- 
President of the L. & N. R. R.— Dear Sir: I am in re- 
ceipt of yours of the fourth inst., in which you accept 
my proposition to take the management of the Avenue 
Hotel at Hot Springs, Ark., for one year, at $1,500 per 
annum, and rooms and board for self and family. I 
will make arrangements to leave for Hot Springs in 
the next thirty days. I assure you that whatever of 
judgment, energy and ability I possess, shall be exer- 
cised to the fullest in advancing the interest of the 
business committed to my care. Hoping 1 may suc- 
ceed in carrying out all your wishes, Iam Respect- 
fully, Thomas A. Theobald.’”’ This letter was duly 
received by the appellant, to which he made no reply, 
and the appellee took charge of the hotel pursuant to 
the terms indicated in the letters. But it is contended 





Mich. Sup. Ct., Oct. 20, 
Opinion by Morse, J. 
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by the appellant that as the statute of frauds requires 
that he should signa written agreement, memoran- 
dum, or note, evidencing the terms of the contract, in 
order to be bound by it, this letter did not bind him 
to the terms therein indicated. There are two ans- 
wers to this position: First, the letter does not add 
to or change the term of the contract as indicated in 
the appellant’s letter. As we have shown, the appel- 
lant’s letter, as to the duration of the time of service, 
should be construed according to the understanding 
of the parties; and the appellee's letter merely de- 
finitely interpreted that understanding, to which the 
appellant assented by his silence and acquiescence. 
Second, the contract was one that could not be wholly 
performed within a year from the making of it; and 
in order to bind both parties to its performance, each 
one should have signed a writing, memorandum, or 
note evidencing the term of the contract. It is true 
that a writing, memorandum, or note evidencing the 
contract, signed by the party sought to be charged, 
satisfies the statutes; but to bind the other party to 
the performance of his part of the contract, where his 
performance comes within the statute, it is necessary 
that he should sign some writing, memorandum, or 
note evidencing the terms of the contract; therefore 
as neither the appellant nor the appellee could have 
wholly performed his part of the contract withina 
year from the time of making it, it was necessary that 
the appellee, in order to be bound to perform his part 
of the contract, should have signed a writing evidenc- 
ing the terms of the contract. Therefore as the two 
letters relate to and set out the terms of the contract 
which the statute requires to be in writing, and signed 
by each party, in order to bind each to its perform- 
ance, both letters should be considered together as 
forming but one contract. Ky. Ct. App., Oct. 11, 1887. 
Smith v. Theobald. Opinion by Bennett, J. 
TAXATION — EXEMPTION — SCHOOLS.— The first 
question under this clause is whether the plaintiff's 
real estate which was taxed was occupied for the pur- 
pose for which the plaintiff was incorporated; and in- 
asmuch as the incorporation was under the general 
law, the second question is, under the last part of said 
clause, whether any portion of the taxed property, real 
or personal, was “ used or appropriated,” at the time of 
taxation, ‘for other than literary, educational, benevo- 
lent, charitable or religious purposes.’’ The purpose of 
the plaintiffs incorporation was the ‘education of 
boys.”’ “Education is a broad and comprehensive 
term. It has been defined as ‘the process of develop- 
ing and training the powers and capabitities of human 
beings.’”’ To educate according to one of Webster's 
definitions, is ‘to prepare and fit for any calling or 
business, or foractivity and uscfulness, in life.”” Educa- 
tion may be particularly directed to either the mental, 
moral, or physical powers and faculties, but in its 
broadest and best sense it relates to them all. The 
plaintiff's trustees did not exceed their authority 
under their certificate of incorporation, when they 
established an institution one of whose purposes was, 
according to the facts found, ‘*‘ to provide a place where 
young men, whose early education has been neglected, 
could be instructed, their physical welfare cared for, 
and a practical knowledge of work, especially in 
agriculture, given by requiring of each member of the 
school a certain amount, usually two hours per day, 
of manual labor on said farm.”’ It appears further in 
the facts that ‘“‘ the aim of the industria! arrangements 
is not so much to secure pecuniary benefit as to pro- 
vide for physical oulture, teach how to do various 
kinds of farm work, form habits of industry, and in- 
culcate right views of manual labor, and especially of 
agriculture.’’ The plaintiff's farm consists of about 
400 acres of land, upon which, besides the buildings 





containing the chapel, school-room, library, museum, 
cottages for lodging, general dormitory for 200 pupils, 
and dining hall, there are two farm-houses, barns, and 
other buildings adapted to farm purposes. The farm 
was used for tillage, pasture, and other agricultural 
purposes, and ‘‘oxen, horses, and swine were bred, 
reared, kept and used on it.” ‘No person under the 
age of sixteen years, or not having health, mental 
ability and moral character, could be admitted into 
the school.” The farm was mainly carried on by the 
labor of the scholars of the school, and the products of 
the farm were for the most part consumed in said 
school. The animals kept on the farm were tended by 
the plaintiff's scholars. During the year following 
May 1, 1884, the products and live-stock of the farm 
were sold for cash, or exchanged in barter at current 
market rates, amounting in value at $1,047.57. These 
appear to have been articles not desired for con- 
sumptson. Four hundred dollars of the amount was 
received for two cows of imported stock, and their two 
calves. Pork and hogs were exchanged in part for 
beef, and there were other products incidental to the 
management of the farm, some of them perishable, 
which apparently were not veeded for use in the 
school. The use of the farm, and of the personal prop- 
erty upon it, resulted beneficially to the plaintiff in 
three different ways: First, it furnished for the 
scholars the field, objects. and materials necessary for 
their physical training and practical study of agricul. 
ture, in connection with manual labor, and the gen- 
eral development referred to in the above-quoted 
statement of the purposes and aims of the school; 
secondly, it provided food for the pupils and teachers 
who were in attendance, and contributed directly to 
the economical support of the scholars, which was an 
important object of the institntion; thirdly, so far as 
the products of the farm were sold, the plaintiff pre- 
sumably obtained profit, and to that extent replenished 
its treasury. The use of the property to accomplish 
either of the first two results would be for the purpose 
for which the corporation was formed, within the 
meaning of the statute we are considering, and would 
leave the whole exempt from taxation; the use of it 
to accomplish the last would not. To an institution 
of learning, attempging to furnish practical education 
in agriculture, and to give boys physical development 
by manual labor, a farm is as necessary as are chemi- 
cals and chemical apparatus toa teacher of chemistry. 
And a farm cannot be managed without the personal 
property properly appertaining to it. So too in con- 
nection with a boarding school, situated as this was, 
the corporation’s use of the farm, to raise provisions 
for its scholars, is to be distinguished from the use of 
it to increase the funds in its treasury, and thereby 
enable it to do its charitable work. This distinction 
is well marked in Academy v. Wilbraham, 99 Mass. 
599, and Chapel of Good Shepherd v. Boston, 120 id. 
212. See also Female Seminary v. People, 106 Ill. 398. 
The purpose referred to in the statute contemplates 
the direct and immediate result of the use of the 
property, aud not the consequential benefit to be de- 
rived from the improvement of it. Where one of the 
objects of an institution of learning is charitadle, and 
boys are required to pay only a part of the cost of 
their education,—as in this case only $100 per year for 
board and tuition,—the corporation may own its 
property, and use it directly in the education of its 
pupils, as well when the property is land upon which 
provisions are raised for their sustenance, as when it 
is real estate occupied by the houses in which they 
dwell. But if it seeks to promote its educational and 
charitable objects by obtaining profit from its property 
and filling its treasury for future use, that purpose 
is not within the exempting clause. The practical 
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difficulty in cases of this kind is to ascertain the pur- 
pose for which the real estate is occupied; when that 
is determined, the result is reached. In this case the 
plaintiff's purpose in the use of its farm must be as- 
certained from its conduct; its acts and the declara- 
tions accompanying them. Its general purposes in 
establishing the institution, under the authority of its 
certificate of incorporation, are very fully set forth in 
the facts reported. One was to teach the boys, among 
other things, agriculture. Another was to furnish them 
board and instruction at a small charge. Getting 
money and supplying the treasury was not one of the 
purposes for which the institution was founded. It 
was merely a means by which these purposes were to 
be accomplished. Was this farm used to practically 
teach the boys agriculture, and give them physical 
training, and furnish them manual labor as a part of 
their education? Was it used to furnish supplies 
directly to the boarding school, and so lessen the cost 
of education there? Was it, on the other band, used 
to produce revenue, and earn income which might 
afterward be expended for the school? It seems to us 
that the farm, and the property upon it, were used in 
the legitimate management of the school, to directly 
accomplish its purposes, and not to obtain money for 
subsequent use in accomplishingthem. The fact that 
products were sold isa circumstance important only 
so far as it characterizes the use. We think the sales 
were merely incidental toa use for the purposes of 
the institution. If certain valuable chemicals are pro- 
duced in a school by practical instruction in chemistry, 
and are subsequently sold instead of being wasted, 
that does not change the character of the use of the 
apparatus, and the original ingredients employed. 
And if a farm is set apart and cultivated to supply 
food for a family or community, it does not cease to 
be used for that purpose because in the economical 
management of it there are certain products which 
cannot be utilized otherwise than by sale. The same 
considerations apply to the last question under the 
statute, whether any portion of the property was 
“ used or appropriated for other than literary, educa- 
tional, benevolent, charitable, or religious purposes.’’ 
So longas the personal property was held by the 
plaintiff, it was not used otherwise than incidentally 
to the use of the farm, and so was not liable to taxa- 
eion. The subsequent sale of it had no retroactive 
effect to subject it to assessment. Unless restrained 
by special provisions of law, any institution may sell 
its property which is exempt from taxation, and prop- 
erly dispose of the proceeds. The sale of farm pro- 
ducts is ordinarily evidence that the farm is used for 
profit, and in most cases it would deprive a party of 
the exemption here claimed; but under the peculiar 
facts of this case, we deem it unimportant, and hold 
that the ruling that the action could not be main- 
tained was erroneous. Mass. Sup. Jud. Ct., Oct. 20, 
1887. Mt. Hermon Boys’ School v. Town of Gill. 
Opinion by Knowlton, J. : 


——__. 


CORRESPONDENCE. 


Piper v. HOARD. 


Editor of the Albany Law Journal: 

Iam unable to reconcile to my own satisfaction the 
two reports in your last number of the ALBANY LAw 
JoURNAL, of the very interesting case (or cases) of 
Piper v. Hoard. There seem to have been handed 
down the same day, October, 11, two decisions of the 
Court of Appeals; one at page 467 (opinion by Peck- 
ham, J.), and one at page 475 (opinion by Finch, J.) 
Are these decisions directly in conflict with each 
other, or is there this distinction, viz.: That in the 


one case the complaint demurred to was upon a trust 
arising from a fraud, and the other was an action to 
recover damages for that fraud, or have I failed to 
comprehend the force of one or the other of the deci- 
sions as reported ? 
Respectfully yours, ; 
D. M. WESTFALL. 





CAMBRIDGE, N. Y., Dec. 14, 1887. 

[The case reported in abstract was upon a com- 
plaint to set aside a deed for fraud and undue in- 
fluence. The distinction between the two decisions 
is pointed out in the close of that decision, by 
Finch, J., as follows: ‘‘It is claimed, in addition, 
that the complaint contained a cause of action in 
the plaintiff’s own right, and not derived from her 
father, and which she asserted in due season after 
the disability of infancy was ended. That cause of 
action is said to exist in the false representations 
made to her mother by Hoard to induce the mar- 
riage contract, and which he could be required to 
make good to the issue of the marriage. But the 
complaint does not rest upon any such right. That 
cause of action concedes the validity of the deed to 
Hoard, and seeks to impose a trust upon the prop- 
erty conveyed by it, and it is utterly inconsistent 
with the allegations of the complaint, which deny 
wholly the validity of the conveyance and the legal 
title of Hoard. This suggested cause of action was 
very properly made the subject of a new suit which 
is itself before us on appeal, and should not be 
further considered here.”—Ep.] 


> ——_. 
NEW BOOKS AND NEW EDITIONS. 


BAKER ON SALES. 
A Treatise on the Law of Sales of Goods, Wares and Mer- 
chandise as affected by the Statute of Frauds. By John 

F. Baker. Chicago: Callaghan & Co. 

Here isa volume of some six hundred and fifty pages 
onasingle branch of of the statute of frauds. The 
particular subject has been treated repeatedly in 
excellent works on sales and on the statute of frauds. 
It is no doubt a very important division of the statute, 
but this volume suggests a natural inquiry whether it 
deserves so extensive independent treatment, and this 
inquiry we should answer, for ourselves, in the nega- 
tive, unless the author’s evident purpose of making a 
substitute in one volume for all the cases which need 
atable of twenty pages, is practicable or desirable, 
and this fundamental question we should also answer, 
for ourselves, in the negative. If the reports must still 
be resorted to, then the treatment which the subject 
has received in more comprehensive works, is sufficient. 
And yet, we dare say, this magnified view of the topic 
will prove valuable to a good many practitioners who 
have not access to large libraries. For such a lawyer, 
who wants the best substitute to bold in his hand in 
court, or to consultin an emergency, we suppose this 
book will be of great usefulness. It is not written on 
a plan which we admire or should recommend. In- 
stead of definite and concise rules, with clear distinc- 
tions, using cases sparingly as illustrations, the text is 
composed of astatement of the decisions, with long 
extracts, frequently covering several pages fora single 
case. The result of such a plan is confusing. The 
reader has to read through too much to get at the 
kernel. We find the same fault, to a less extent, with 
Mr. Benjamin’s work on Sales, famous asit is. Mr. 
Baker is a good-natured commentator, it seems. 
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Counsel are always able and learned, and opinions are 

always luminous, sound, convincing, exhaustive and 

the like. Even law magazines are complimented, as 
witness the following: ‘*‘ The elaborate briefs used on 
the one side or the other, in the above appeal, and as 
given at length in the Western Reporter, will be found 
of incalculable value to the practitioner on this and 
kindred subjects.’’ A statement of the price of the 
periodical would not have suprised us. We do not ap- 
prove the writer’s custom of citing cases by the official 
report and also by law magazines in which they have 
appeared, even when he cites this journal. Still more 
seriously do we object to an extract from ‘“‘an able 
law journal” in support of ‘ Professor Dwight’s’’ 
opinion ona reference. Perhaps however these are 
mere matters of taste. One of the best features of the 
work is the index of one hundred pages, although it 
does start off with: ‘Abbott, C. J., opinion of,’’ ete., 
and winds up with: ‘‘ Wren, Sir Christopher, refer- 
ence to his architectural productions.’’ The book is 
handsomely printed. 

NEWMARK ON SALES. 

The Law of Sales of Personal Property, as now established 
in the United States and Great Britain. By Nathan 
Newmark of the San Francisco Bar. Bancroft, Whitney 
& Co., San Francisco, 1887. Pp. 617, 696. 

This work is asthe author states, an “ attempt to 
present,’’ within as small compass, in a suggestive 
manner, * * * the sum and substance of the pres- 
eut law of the subject stated, as it is determined by 
English and American courts.’’ A careful examination 
of the book has convinces us that the author has given 
to the profession a volume on this branch of the law 
that can take its stand at once by the side of any of 
its predecessors. The statements of the text are concise 
and we believe accurate, and the arrangement excel- 
lent, while the references to authorities show an 
untiring diligence in research, which can and only will 
be appreciated by those who are so fortunate as to 
possess a copy of the book. 

A very full index puts the contents at the immedi- 
ate service of those who may have occasion to con- 
sult it. It is safe to say that there is at least one-third 
more matterin this volume, than in the average 
full size text-book. 


Jacoss’ LAw oF DoMICILE. 

A Treatise on the Law of Domicile, National, quasi-national, 
and municipal, based mainly upon the decisionsof the 
British and American courts. With illustrations from 
the Roman law and the modern continental authorities. 
By M. W. Jacobs. Boston: Little, Brown & Company, 
1887. Pp. xlv, 600. 

The subject of this work is quite novel. It is the 
first American treatise upon it in an independent 
form. The importance of the subject is easily recog- 
nizable, especially in regard to divorce, voting, pauper 
settlements, and students. The writer treats of 
charge and reverter of domicile; of the domicile of in- 
fants, married women, paupers, non compotes, pris- 
oners, refugees, invalids, soldiers, sailors, public 
officers, ambassadors, consuls, and students; and of 
the criteria of domicile. He has treated the subject 
in alarge manner, subordinating his authorities to 
their proper place as illustrations, thus producing a 
treatise in its true sense rather than a dry digest, or 
patch-work or crazy-quilt of decisions. The method 
aud treatment are quite admirable in thiy respect. At 
the same time the book does not lose its appropriate 
value asa means of reference. We have found much 
more consecutive interest in the treatise than in most 
that come under our notice, not only from the com- 
parative freshness of the subject but from the excel- 
lence of the treatment. In these respects it reminds 





us of Prof. Tiedemann’s treatise on the Police Power. 

The work should find its way into the libraries of all 

liberal lawyers. 

Foster’s FEDERAL JUDICIARY ACTS. 

The Federal Judiciary Acts 1875 and 1887, with an apendix 
containing the equity rules, annotated by Roger Foster of 
the New York Bar. New York. L. K. Strouse & Co., 
1887. Pp. 109. 

The first fifty-nine pages of this book are devoted to 
the judiciary acts and the annotations thereof; the 
latter taking up about three-fourths of the matter; 
which is a good indication that the editor’s labors 
have exhausted the subject-matter. The book no 
doubt will find ready acceptance among the prac- 
titioners in the Federal courts, as they cannot afford 
to be without it. The Equity Rules in force, July 1, 
1887, are added, and a good index of twenty-three 
pages completes the work. 


COURT OF APPEALS DECISIONS. 
HE following decisions were handed down Tuesday, 
Dec. 20, 1887: 

Judgment affirmed with costs—James H. Hooker, 
respondent, v. City of Rochester, appellant; Solomon 
M. Schwartz et al. appellant, v. Joseph Hyman, re- 
spondent; Susan Petit, respondent, v. Asa Petit, 
appellant.——Judgment reversed, new trial granted, 
costs to abide the event—Arba Briggs, appellant, v. 
John Longford et al. respondents. Motion for re- 
argument denied with costs—Joseph H. Berry et al. 
respondents, v. Andrew Brown, appellant. ——Motion 
to dismiss appeals granted with costs— Daniel Smith, 
administrator, ete., respondent, v. Robert Meaghan, 
et al., appellants, and Stephen Tabor v. Maria Brund- 
age; Appeal of Joseph V. Dana, v. R. Eldredge, Jr., 
purchaser, respondent.——Motion to advance cause 
denied without costs—The People, respondent, v. Joel 
Sherwood, et al. executors, appellants. 

—_—.—____. 
NOTES. 

Mr. Charles C. Soule, publisher and dealer in law 
books, of Boston, Massachusetts, has issued a ‘* Short 
Catalogue of Law Books Illustrated witb Portraits of 
Legal Authors.’’ The ALBANY LAW JOURNAL enume- 
rates the sitters as “ including Messrs. Wood, Schouler, 
Stimson, Chamberlayne, B. V. Abbott, Ewell, Jones, 
Sheldon, Indermaur, Cohen, Henry Austin, and an- 
other —a fine array of intellectual beauty, excepting 
that other.’’ Who ‘‘ that other,’’ so modestly named 
is, must be left to be guessed; but the estimate of the 
portraits in question cannot be indorsed. The _ idea, 
which appears to be entirely new, seems intended to 
satisfy the curiosity expressed in the lines: “ Still the 
wonder grew that one small head could carry all he 
knew.” It may therefore be as well to say at once that 
each author has but one head.—London Law Journal. 
You are “away off,” brother. Our grammar is unim- 
peachable. Pray may we not say, ‘‘ The array of jurors 
was accepted excepting one?’’ Besides, why should 
not “ we’’ have more than one head? And how can 
you know, with your narrow and insular notions, 
that American editors do not habitually have more 
than one head ?”’ 


In speaking of the abolition of the rule in Shelley’s 
case in Alabama, Stone, C. J., says in McQueen v. 
Logan, 80 Ala. 307. ‘* Alabama can now share with 
New York in the touchingly beautiful tribute paid to 
it by the learned and classical Kent, 4 Com. *283.”’ 
This reminds us of Mark Twaiu’s weeping over the 





tomb of Adam. 
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CURRENT TOPICS. 


T seems that the London Lancet does not believe 
that hanging is an unnecessarily painful or 
barbarous mode of punishment. It says: ‘* At 
length it is beginning to be recognized in France 
that the brain of a decapitated criminal lives, and 
consciousness is maintained for an appreciable time, 
which to the victim may seem an age, after death — 
an opinion we strongly expressed many years ago. 
This ghastly fact, as we have no doubt it is, being 
perceived, it is beginning to be felt that executions 
cannot any longer be carried out by the guillotine. 
Prussic acid is now proposed, If instantaneous 
death be desired, this is clearly inadmissible. The 
period taken to terminate life by poison of any kind 
must needs vary greatly with the individual. In 
not a small proportion of instances we fancy death 
by prussic acid would be considerably protracted, 
and although long dying 1s not so horrible as living 
after death, so to say, yet it is strongly opposed to 
the interests of humanity to protract the agony of a 
fellow creature dying by the hand of justice. Elec- 
tricity is another agent suggested. We doubt the 
possibility of applying this agent so as to destroy 
life instantly. We confess that, looking at the 
matter all round, we incline to think that hanging, 
when properly performed, destroys consciousness 
more rapidly, and prevents its return more effectu- 
ally than any other mode of death which justice 
can employ. It is against the bungling way of 
hanging we protest —not against the method of 
execution itself. That 1t is, on the whole, the best, 
we are convinced.” This may be of interest to the 
commissioners in this State who have under advise- 
ment the question of changing the mode of capital 
punishment. Hanging isalways liable to the risk of 
being ‘‘ bungling.”” We learn from the American 
Law Review that in the discussion at the last conven- 
tion of the American Bar Association on the policy 
of flogging wife-beaters, some lunatic moved to add 
a recommendation that ‘‘ any one convicted of rape 
should be burned at the stake.” This leads us to 
say that the punishment of castration, inflicted for 
rape in some States, is barbarous and disgraceful. 
Such expedients are suited to Feejee Indians, not 
to civilized and dignified communities. Again we 
recommend touching off murderers by Mr. Justice 
Grove’s battery. 


The Solicitors’ Journal says: ‘‘ It appears to be de- 
sirable that every solicitor should at once establish 
a special letter book, under lock and key, for copy- 
ing therein any letters which may contain libellous 
matter, and should be careful himself to copy such 
letters into the book. In the course of the trial of 
Maccolla v. Jones \ast week, Mr. Baron Pollock is re- 
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ported to have said that ‘he had a strong opinion 
that as the defendant, before posting his letter, had 
it copied by his clerk, it was a publication, and he 
was supported by the only case he could find upon 
this point, which was from an American report.’ 
The name of this case is not given, and we have 
hitherto failed to discover any American case ex- 
actly deciding the point. We presume that the 
ground of the learned judge’s opinion is, either that 
the clerk who copies has an opportunity of reading 
the letter, or that the letter book is open to the pe- 
rusal of all the clerks in the office. We venture to 
suggest that in such a case it might be a question 
for a jury whether there had in fact been a publica- 
tion to a third person, There may possibly be in 
existence such a phenomenon as a clerk who reads 
all the letters he copies, or devotes his leisure time 
to a diligent perusal of the letter book of his em. 
ployers; we have not yet come across him, and we 
gravely doubt whether his little peculiarities would 
tend to a lengthened continuance of his employ- 
ment.” The case referred to is probably Kiene v. 
Ruff, 1 Iowa, 482. The court said: ‘*‘ Defendant 
furnished a copy of the libellous matter for him to 
transcribe,” Then citing Baldwin v. Elphinstone, 2 
Bl. 1037, which held that an allegation of ‘‘ causing 
to be printed ” in a newspaper was equivalent to an 
allegation of publishing, because a third person was 
called as agent to whom the libel must have been 
communicated, they said: ‘‘In the case before us, 
Wildput being procured to copy the libellous mat- 
ter, was clearly an agent to whom the libellous mat- 
ter was communicated,” We should suppose that 
much would depend on whether the copy was made 
by pen or by letter-press. In the latter case it 
might be a question of fact whether the clerk read 
it. Evenif he did, we doubt that it amounts to 
a publication where it is not intended for dissemi- 
nation. 


The celebrated case of Lawrence v. Fox, 20 N. Y. 
268, has had a narrow escape from reversal. Mr. 
Jesse W. Lilienthal writes against it in the Harvard 
Law Review, saying: ‘It must not be supposed 
that the Harvard Law School Alumni have been 
so faithless to the tradition of their Alma Mater as 
to supinely acquiesce in the legal monstrosity born 
of the dictum in Lawrence v, Fou” Fortunately for 
our court the editor of the Revzew explains that the 
contrary doctrine, on which the young gentleman 
had been suckled, ‘‘is not taught in the school at 
the present day.” The trouble with Mr. Lilienthal 
is, according to his own statement, that at the out- 
set of his career he was surprised and overturned by 
this offending case. He also allows himself to say 
that the Field Code ‘‘ already poses as the layman’s 
panacea and the lawyer’s dragon. Some of us be- 
lieve that it will prove a boomerang.” Is this the 
traditional rhetoric of Harvard Law School? 


We find in the Ohio Weekly Law Bulletin a report 
of the opinion of Judge Sage in the Harper case, in 








522 


THE ALBANY LAW JOURNAL. 








the United States Circuit Court, on the subject of 
cumulative sentences, from which we make the fol- 
lowing extracts: ‘‘In the State of Ohio, as held in 
the case of Williams v. State, 18 Ohio St. 46, the 
Supreme Court declared the common law of Ohio 
to be such that cumulative sentences could be im- 
posed, and by a great majority of cases in England, 
especially the recent cases, cumulative sentences are 
recognized as proper under the common law of that 
country, but by the common law of Kentucky and 
by the common law of Indiana, as interpreted by 
the Supreme Courts of these States, cumulative sen- 
tences are not recognized; and now if this court 
should follow the common law as expounded by the 
highest court in the State where the case is tried, 
which is the rule recognized by Judge Nelson in the 
Albro case already referred to, and make that a war- 
rant for a cumulative sentence, it would be equally 
bound to follow the common law of the State of 
Kentucky in a case arising there, where, according 
to the decisions of the highest court of the State, 
cumulative sentences are not recognized as legal, 
and the result would be that for precisely the same 
offense under the United States law a defendant 
convicted in the State of Ohio might be subjected 
to a heavier punishment than could be imposed in 
Kentucky. The consideration is well nigh conclu- 
sive. In Ex parte Lang, 18 Wall. 62, the Supreme 
Court seemed to be of the opinion — although it 1s 
not perhaps directly stated (it is plainly intimated 
in the dissenting opinion in that case) — that it re- 
gards a sentence as an entirety. If this be so, the 
result of that might be that a cumulative sentence 
would invalidate the entire sentence. This court 
therefore, after a careful consideration, has come to 
the conclusion that the gravity of this case is such 
that it would not be warranted in taking any doubt- 
ful course in the imposition of sentence upon this 
defendant, and that it is the duty of the court to 
keep itself safely within a safe course. The motion 
for a cumulative sentence is therefore overrul7d.” 


———_¢—_____— 


NOTES OF CASES. 





N WNeitzey v. Railroad Co., 5 Mack. 34, it was held 
that a railway is not a nuisance because of pro- 
fanity in its neighborhood, unless it is shown that 
the profanity was practiced by its employees. The 
court said: ‘*‘ Now it is claimed that the company 
should not be charged with the profanity occurring 
in that neighborhood, and we hardly see how it can 
be properly so charged. We have seen a case in 
the books in which a man was held responsible for 
something like this: where he gave an entertain- 
ment on the common or highroad which attracted 
many disorderly, noisy and unruly people, he was 
held responsible for the nuisance occasioned by 
them. But that was a case where the very business 
in which he was engaged invited people of that 
class. It was a part of his entertainment, and a 
necessary incident of it that this nuisance should 
be created. This instruction does not show that 





the profanity complained of was practiced by the 
persons employed by the defendant at all. In fact 
the evidence shows that it was due probably to the 
tramps and outsiders congregated there for the pur- 
pose of picking up loose scraps and pieces of coal, 
and things of that sort. The business transacted 
by this company did not certainly invite profanity 
or the crowd on that street; it was not at all inci- 
dent to the prosecution of the business that they 
should assemble there and blaspheme, and we do 
not think the defendant properly chargeable with 
that part of the grievances complained of.” 


In Pullman's Palace-Car Co. v. Pollock, Texas 
Supreme Court, Oct. 28, 1887, plaintiff paid for a 
berth in a sleeping-car of defendant. Entering the 
car he placed his valise on the floor in the smoking- 
room. He went out of the car for a short time at a 
station, leaving the conductor and porter in the car. 
Returning, he found his valise missing. Held, that 
the sleeping-car company is responsible. The court 
said: ‘‘ Enough appears to show that the appellant 
assumed to the appellee the duties of a carrier, and 
while it is evidently true that it did not assume the 
duties and liabilities which the common law im- 
poses upon common carriers as to ordinary freight, 
or the liabilities which the innkeeper assumes to 
guests, yet we see no reason why it should not be 
held responsible, just as any common carrier would 
be held responsible for a failure to perform the du- 
ties which devolve upon the common carrier in rela- 
tion to the baggage of a passenger which is not 
given into the carrier’s exclusive custody. The 
true rule in this class of cases we believe to be that 
asserted by the Supreme Court of Massachusetts in 
the case of Lewis v. Sleeping- Car Co., 143 Mass. 269; 
8. C., 56 Am. Rep. 852. In that case it is said ‘that 
while it is not liable as a common carrier, or as an 
innholder, yet it is its clear duty to use reasonable 
care to guard the passengers from theft, and if 
through want of such care the personal effects of a 
passenger, such as he might reasonably carry with 
him, are stolen, the company is liable therefor. 
Such a rule is required by public policy, and by the 
true intent of both the passenger and the company, 
and the decided weight of authority supports it. 
Sleeping-Car Co. v. Diehl, 84 Ind. 474; Palace-Car 
Co. v. Gardner, 3 Penny. 78; Palace-Car Co. v. 
Gaylord, 23 Am. Law Reg. 788.’ The facts that a 
railway company to whose train a sleeping-car may 
be attached may not own such car or control its in- 
ternal management, and that the same may be un- 
der the control of a company who does own an op- 
erate such car, and that the main compensation for 
transportation may be paid to the company to whose 
train the sleeper is attached, ds not deprive the 
company so owning and operating a sleeping-car of 
the character of a passenger carrier; for the contract 
of such a company is not only that the passenger 
may sit and sleep in the car during the journey for 
which he contracts, but it goes further, and binds 
the owner of such car to transport the passenger in 
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it or some like carriage to his place of destination, 
the passenger having paid the fare demanded by 
both companies. If passengers by railway train re- 
tain the exclusive custody of their baggage then 
the carrier is not responsible for its loss, unless this 
results from the currier’s negligence, and the failure 
of a passenger to use reasonable care in reference to 
it will defeat his right to recover. In the case be- 
fore us, the court below, in the absence of conclu- 
sions of fact and law showing to the contrary, must 
be presumed to have decided this case in accordance 
with the rules we have announced. This involved 
a finding of fact that the valise was lost by reason 
of the failure of appellant to use such care as the 
law requires, and withont failure on the part of the 
appellee to use that care required of him.” 


In Meier v. Paulus, Wisconsin Supreme Court, 
Nov. 22, 1887, in an action against a county poor- 
master for neglect in not properly caring for plain- 
tiff while in his charge, 1t was claimed in defense 
that plaintiff was brought to the poor-farm without 
authority from the proper officers of the county, and 
during the absence of defendant; and that defend- 
ant was not required by law to receive or care for 
him. Held, that the fact that the plaintiff was re- 
ceived, and care bestowed upon him by defendant 
made defendant responsible for such care and at- 
tention as ordinary prudence required. Whether 
such care was given was a question to be submitted 
to the jury. The court said: ‘‘ It may be admitted 
that the plaintiff was brought to the poor-farm with- 
out any authority from the proper officers of the 
county, and that the defendant was not required by 
law to receive the plaintiff into the poor-house, or 
to take care of him there; still the fact remains that 
he did receive him into his house, and did under- 
take to take careof him. There was evidence tend- 
ing to show that he knew of the nature of the plain- 
tiff’s disease; he knew that he was not permanently 
insane or a lunatic; he also knew that the effects of 
the disease under which he was laboring rendered 
him for the time wholly incompetent to take care of 
himself; he knew that in his delirium he was inclined 
to leave the house and expose himself in that way. 
There was evidence that he knew that he had left 
the house the first night he was in his custody, 
and the evidence certainly tended to show that 
about 2 o’clock A. M. on the second night, the plain- 
tiff had left the house again, with nothing but 
stockings on his feet, and nothing but his shirt and 
paztaloons on his body. He knew the weather was 
very cold, and the snow deep, and that the proba- 
bilitizs of his being injured by his exposure were 
very great; yet he made no attempt to rescue him 
froma this dangerous situation himself, nor did he 
request or direct any person under his control to 
make any attempt to rescue him. We do not think 
that as a matter of law, a court can say that there 
was no evidence tending to show that the defend- 
ant neglected his duty toward the plaintiff in his 
unfortunate condition, and that he is neither legally 





nor morally responsible for ’the consequence which 
resulted from his exposure that night. As we un- 
derstand the evidence in this case, the plaintiff does 
not seek to charge the defendant for the negligence 
of hisservants, or for the negligence of the poor peo- 
ple under his care, but for his personal neglect in 
not providing a more secure place for him, and in 
not attempting to rescue him from the inclemency 
of the weather, when he knew the plaintiff had un. 
consciously exposed himself to great danger there- 
from. The defendant, having permitted the plain- 
tiff to remain in his house, knowing his condition 
and his disposition in his delirious state to expose 
himself to the dangers of the cold and snow in the 
night-time, cannot divest himself of all responsibil- 
ity for his care and safety. He cannot be grossly 
negligent of the welfare of this unfortunate man 
and hope to escape all legal responsibility. He 
might perhaps, under the evidence in the case, have 
refused to receive him into his house or under his 
care, and when, as he says, he found that the 
plaintiff had been placed in his house in his 
absence, and without his knowledge or consent, he 
might have refused to take any responsibility in re- 
gard to him, and he might have carried him back 
and left him in the custody of those who had 
brought him to his home; this he did not do, but 
permitted him to remain, and undertook to care for 
him. The material question in the case was whether, 
after undertaking such control and care of the plain- 
tiff, he was guilty of such neglect as resulted in an 
injury to the plaintiff. Did he give him such care 
and attention as a man of ordinary prudence would 
have given under like circumstances? If he did not, 
he did not do his duty. And whether he did or not, 
was, we think, clearly a question of fact for the 
jury, and not of law for the court. See Cooley 
Torts, 630, 683, and cases cited in notes; also page 
668.” 





—_~— 


OLD DUTCH ROADS. 


N searching the title to property in the upper part 
of New York city, attention is sometimes directed 
to land which once formed the bed of a road long 
disused, and inclosed by the adjoining owners; and 
it often becomes important to ascertain whether such 
owners had the legal right to inclose portions of the 
road, and to claim that the fee of the portions so in- 
closed was vested in themselves. 

In determining this point it is necessary to ascer- 
tain at what time, by what authority, and in what 
circumstances the road was opened, and this leads us 
to inquire who owned the fee of the land over which 
the road was originally laid out. 

It has been generally conceded, that by international 
law the fee of all the land on Manhattan Island was 
vested by right of discovery, in the States General of 
Holland. From them it passed by charter in 1621, to 
the Dutch West India Company, and the company 
further protected their rights by buying out the 
Indian title to the island. 

During the Dutch occupation it might fairly be as- 
sumed, even if evidence were wanting, that all ques- 
tions relating to land would be governed by Dutch 
law; but it is also expressly stated in the charter from 
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the States General to the West India Company, that 
the colony was to be governed by the ordinances of 
the company, and in default of these, by the civil law. 
Any roads therefore which were laid out during the 
Dutch occupation were governed by,the civil law in 
respect to their creation, discontinuance and the ulti- 
mate ownership of the fee. Hoffman Corporation, 92 ff. 

The civil law gave the fee of a highway to the State, 
subject to the public use, and left no title to the fee 
in the adjoining owners. Hoffman, 305, and authori- 
ties cited. In this it differed from the common law 
by which each adjoining proprietor owned the fee of 
one-half of the road-bed, subject to the public ease- 
ment. Jackson v. Hathaway, 15 Jobus. 447; Matter of 
John and Cherry Sts., 19 Wend. 659. The result is that 
on the discontinuance of a highway, the fee of the 
road-bed vested, by the civil law, in the State, by the 
common law, in the adjoining owners, one-half to each. 
It is evident therefore that the fee of all the roads 
opened on Manhattan Island during the Dutch occupa- 
tion vested in the State, and passed to the English 
crown on the conquest of the island by the Finglish in 
1664. Dunham v. Williams, 37 N. Y. 251. 

Thereafter in the year 1686, Governor Dongan, 
granted to the mayor, aldermen and commonalty of the 
city of New York, all the vacant and unoccupied lands 
on Manhattan Island not already granted, and all the 
streets, lanes and highways within the city of New 
York and Manhattan Island; so that the fee of all the 
Dutch roads, and of all the land not previously 
granted by the Dutch or English patents vested in the 
corporation of New York. The principal grant that 
it is important to notice is that of the Harlem Com- 
mons, so-called, which were granted to the freeholders 
of Harlem by Governor Nichols in 1666-7, and con- 
firmed by charter of Governor Dongan in 1686, pre- 
vious to his charter to the corporation of New York. 
The line between the lands of Harlem and New York 
ran nearly north and south, from a point on the 
Hudson river near One Hundred and Thirtieth street 
to a point on the East river near Seventy-fifth street. 
Several roads were opened through these Harlem 
Commons before they were divided among the free- 
holders, and it is a question whether the fee of such 
roads became vested in the town of Harlem, and thus 
later in the city of New York, or whether it passed to 
the adjoining owners at the time of the division. In 
regard to New York, it is clear that the city owns the 
fee of all the Dutch roads, and of all roads and streets 
laid out through the lands granted by Dougan’s char- 
ter. 

In course of time, as the city grew northward, and 
new streets were opened, some of the old roads were 
disused, and were fenced in by the adjoining owners 
on both sides, who conveyed the road-bed so fenced in 
under a claim of title. Let us take a case of this kind, 
assuming for the purposes of the discussion that it 
was a Dutch road, the fee of which was in the city. 

The first question that occurs is whether a highway 
can legally be discontinued by private means. It 
does not matter whether the road is recorded or not. 
Any road used for twenty years prior to March 21, 
1797, 1s by law a highway, though not recorded. Laws 
1813, chap. 33. § 24. Itis subject therefore to the laws 
of the States in respect to the closing or discontinance 
of highways in the cities or townships of the State. 
The latter are governed by the general highway laws, 
in which the methods of closing and discontinuing 
roads are specified. 1 R. 8.513, ff. Under this act, 
the commissioners of highways, of their own motion, 
or on petition of a property-owner of the township, 
have power to close and discontinue the road. The 
proceedings are minutely specified, and there is no 
provision for the closing of a road by private persons, 
or by any other method than that set forth in the act. 





Roads and streets in cities are governed by provis- 
ions in their charters, or by specific legislation as to 
particular cities. By the Laws of 1818, chap. 213, the 
mayor, aldermen and commonalty of the city of New 
York, if they wished to alter or close any existing 
street, road, etc., were authorized to apply to the Su- 
preme Court, forthe appointment of three commis- 
sioners of estimate, who were to appraise the damage 
sustained by property owners by reason of the closing 
of the street, road, etc. Their report was subject to 
the confirmation of the court. This power of. apply- 
ing for commissioners is at present conferred on the 
board of street openings, as to all streets in the city 
south of Fifty-Ninth street, and on the department of 
public works asto all streets north of Fifty-Ninth 
street, except in the T'wenty-Third and Twenty-Fourth 
wards. Laws of 1873, chap. 335, Laws 1882, § 1010, etc., 
Consolidation Act. In this case also there is no pro- 
vision for the closing of a road by any except the 
regularly constituted authorities. 

It would seem therefore that the action of an adja- 
cent owner in fencing in a portion of such road was 
unauthorized by statute and illegal. The highway, 
not having been legally discontinued, was still a high- 
way; and any fence across it was an obstruction of 
it, and per sea nuisance. Driggs v. Phillips, 103 N.Y. 
77; Hume v. Mayer, 74 id. 264. The obstructions 
might have been removed at any time by the authori- 
ties in the manner provided by statute; or by the 
common-law methods of indictment or abatement. 
Wetmore v. Tracy, 14 Wend. 250. Nor could any right 
be gained by prescription. It is well settled that no 
length of time will legalize a nuisance. Driggs v- 
Phillips, supra; Dygert v. Schenck, 23 Wend. 446, and 
the public still have an apparent right to have the 
road open as a highway. 

It follows that the adjacent owners gained no title 
to the land inclosed by them by the common law and 
statutes, and we have already seen that they could 
have no title by the civil law, so that the title is still in 
the corporation of New York, either absolutely, or in 
trust for the use of the public. 

It may however besaid that the public easement 
has nothing to do with the fee, and that the only 
right of the public is to have the road kept open. 
Since the public, by their failure to use the road, have 
justified the owners in believing that this right would 
never be exercised, it might be argued that the public 
easement is extinguished, and that the question of 
title is one simply between the city and the adjacent 
owners. The question then arises whether the city 
differs from an individual as to its ownership of land. 
lt is evident that any private owner of this land would 
have lost his title by adverse possession on the part of 
the adjacent owners, and it is difficult to see how a 
municipal corporation can stand in any better posi- 
tion. See Robie v. Sedgwick, 35 Barb. 319. Certainly 
municipal corporations are not excepted from the 
statute of limitations. They have all the other inci- 
dents of ownership; why then are they not subject 
to adverse possession? We have assumed that the 
public easement is extinguisoed; but even if it were 
not, there is reason to believe that the fee of a high- 
way may be transferred from one owner to another by 
adverse possession for more than twenty years, sub- 
ject in any case to the public easement. Sliss v. 
Johnson, 94 N. Y. 235. In this case therefore the 
owner would have a perfect title against all the world, 
the only flaw in which would be the public right to 
have the premises kept open as a public highway, and 
it would seem that a regular legal discontinuance by 
the proper authorities would remove that flaw, and 
leave a perfect title in the adjacent owners. 

This reasoning however proceeds upon the theory 
that the public easement may be lost by nun-user. 
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There is only one case that I can find in support of 
that theory, Amsbey v. Hinds, 46 Barb. 622; but even 
that expressly states that non-user cannot be predi- 
cated on an obstruction by the owner whose interest 
it is to gain the land. The better opinion therefore 
would seem to be that the adjoining owners could not 
gain title by the illegal closing of the road, which they 
fenced in. , 

As a matter of fact, every case of this kind is usually 
modified by circumstances peculiar to itself; and all 
that is intended in this article is to discuss in a 
general way some of the different questions that might 
arise, and to indicate the difficulties that surround the 
examination of titles in which an old Dutch road 

lays a prominent part. 
= : JOHN L. MELCHER. 
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CONSTITUTIONAL LAW — PROHIBITORY 
LIQUOR LAW. 


SUPREME COURT OF THE UNITED STATES, DEC. 5, 1887. 
MUGLER VY. STATE OF KANSAS; STATE OF KANSAS Y. 
ZIEBOLD AND HAGELIN, 


The State may absolutely prohibit the manufacture and sale 
of intoxicating liquors as a beverage, and may declare 
places where such liquors are manufactured or sold to be 
nuisances, and may authorize their abatement upon due 
judicial finding to that effect, and the destruction of such 
liquors found therein and of all property used in keeping 
and manufacturing such nuisances, and the fining and 
imprisonment of their keepers,and a perpetual injunction 
against the same. 

Such a statute is valid as to such liquors lawfully manufac- 
tured before the enactment of the statute, and although 
it greatly deteriorates the value of property lawfully used 
in such manufacture before the enactment of the statute. 


PPEAL from the Circuit Court of the United 
States for the District of Kansas. 

HARLAN, J. These cases involve an inquiry into the 
validity of certain statutes of Kansas relating to the 
manufacture and sale of intoxicating liquors. 

The first two are indictments, charging Mugler, the 
plaintiff in error, in one case, with having sold, and 
in the other with having manufactured, spirituous, 
vinous, malt, fermented and other intoxicating liquors 
in Saline county, Kansas, without having the license 
or permit required by the statute. The defendant 
having been found guilty, was fined in each case $100, 
and ordered to be committed to the county jail until 
the fine was paid. Each judgment was affirmed by 
the Supreme Court of Kansas, and thereby, it is con- 
tended, the defendant was denied rights, privileges 
and immunities guaranteed by the Constitution of 
the United States. 

The third case—Kansas v. Ziebold & Hagelin—was 
commenced by petition filed in one of the 
courts of the State. The relief sought is: 1. That 
the group of buildings in Atchison county, Kansas, 
constituting the brewery of the defendants, partners 
as Ziebold & Hagelin, be adjudged a common nui- 
sance, and the sheriff or other proper officer directed 
to shut up and abate the same. 2. That the defend- 
ants be enjoined from using, or permitting to be used, 
the said premises as a place where intoxicating liquors 
may be sold, bartered, or given away, or kept for bar- 
ter, sale, or gift, otherwise than by authority of law. 

The defendants answered, denying the allegations 
of the petition, and averring: First. That said build- 
ings were erected by them prior to the adoption by 
the people of Kansas of the constitutional amend- 
ment prohibiting the manufacture and sale of Intoxi- 
cating liquors for other than medicinal, scientific and 





mechanical purposes, and before the passage of the pro- 
hibitory liquor statute of that State. Second. That they 
were erected for the purpose of manufacturing beer, 
and cannot be put to any other use; and if not so 
used, they will be of little value. Third. That the 
statute under which said suit is brought is void under 
the Fourteenth Amendment of the Constitution of 
the United States. 

Upon the petition and bond of the defendants the 
cause was removed into the Circuit Court of the United 
States for the district of Kansas upon the ground that 
the suit was one arising under the Constitution of the 
United States. A motion to remand it to the State 
court was denied. The pleadings were recast 80 as to 
conform to the equity practice in the courts of the 
United States; and the cause having been heard upon 
bill and answer, the suit was dismissed. From that 
decree the State prosecutes an appeal. 

By astatute of Kansas, approved March 3, 1868, it 
was made a misdemeanor, punishable by fine and im- 
prisonment, for any one, directly or indirectly, tosell 
spirituous, vinous, fermented, or other intoxicating 
liquors, without having a dram-shop, tavern or gro- 
cery license. It was also enacted, among other things, 
that every place where intoxicating liquors were sold 
in violation of the statute should be taken, held and 
deemed to be a common nuisance; and it was re- 
quired that allrooms, taverns, eating-houses, bazaars, 
restaurants, groceries, coffee-houses, cellars, or other 
places of public resort where intoxicating liquors 
were sold, in violation of the law, should be abated 
as public nuisances. Gen. Stat. Kans., 1868, ch. 35. 

But in 1880 the people of Kansas adopted a more 
stringent policy. On the 2d of November of that year 
they ratified an amendment to the State Constitution 
which declared that the manufacture and sale of in- 
toxicating liquors should be forever prohibited in that 
State, except for medical, scientific and mechanical 
purposes. 

In order to give effect to that amendment, the Leg- 
islature repealed the act of 1868, and passed an act, 
approved February 19, 1881, to take effect May 1, 1881, 
entitled ‘‘An act to prohibit the manufacture and sale 
of intoxicating liquors, except for medical, scientific 
and mechanical purposes, and to regulate the manu- 
facture and sale thereof for such excepted purposes.” 
Its first section provides ‘‘ that any person or persons 
who shall manufacture, sell or barter any spirituous, 
malt, vinous, fermented, or other intoxicating liquors 
shall be guilty of a misdemeanor: Provided however, 
That such liquors may be sold for medical, scientific 
and mechanical purposes, as provided in this act.” 
The second section makes it unlawful for any person 
to sell or barter for either of such excepted purposes 
any malt, vinous, spirituous, fermented, or other in- 
toxicating liquors without having procured a drug- 
gist’s permit therefor, and prescribes the conditions 
upon which such permit may be granted. The third 
section relates to the giving by physicians of prescrip- 
tions for intoxicating liquors to be used by their pa- 
tients, and the fourth, to the sale of such liquors by 
druggists. The fifth section forbids any person from 
manufacturing or assisting in the manufacture of in- 
toxicating liquors in the State, except for medical, 
scientific and mechanical purposes, and makes provis- 
ion for the granting of licenses to engage in the busi- 
ness of manufacturing liquors for such excepted pur- 
poses. The seventh section declares it to be a misde- 
meanor for any person, not having the required per- 
mit, to sell or barter, directly or indirectly, spirituous, 
malt, vinous, fermented, or other intoxicating liquors, 
the punishment prescribed being, for the first offense, 
a fine of not less than $100 nor more than $500, or im- 
prisonment in the county jail not less than twenty 
nor more than ninety days; for the second offense, a 
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fine of not less than $200 nor more than $500, or im- 
prisonment in the county jail not less than sixty days 
nor more than six months; and for every subsequent 
offense, a fine not less than $500 nor more than $1,000, 
or imprisonment in the county jail not less than three 
months nor more than one year, or both such fine and 
imprisonment, in the discretion of the court. The 
eighth section. provides for similar fines and punish- 
ments against persons who manufacture, or aid, assist 
or abet the manufacture of any intoxicating liquors 
without having the required permit. The thirteenth 
section declares, among other things, all places where 
intoxicating liquors are manufactured, sold, bartered, 
or given away, or are kept for sale, barter, or use, in 
violation of the act, to be common nuisances; and pro- 
vides that upon the judgment of any court having ju- 
risdiction finding such place to be a nuisance, the 
proper officer shall be directed to shut up and abate 
the same. 

Under that statute, the prosecutions against Mug- 
ler were instituted. It contains other sections in ad- 
dition to those above referred to; but as they embody 
merely the detaiis of the general scheme adopted by 
the State for the prohibition of the manufacture and 
sale of intoxicating liquors, except for the purposes 
specified, it is unnecessary to set them out. 

On the 7th of March, 1885, the Legislature passed an 
act amendatory and supplementary to that of 1881. 
The thirteenth section of the former act, being the one 
upon which the suit against Ziebold and Hagelin is 
founded, will be given infullin a subsequent part of 
this opinion. 

The facts necessary to a clear understanding of the 
questions common to these cases are the following: 
Mugler and Ziebold & Hagelin were engaged in manu- 
facturing beer at their respective establishments (con- 
structed specially for that purpose) for several years 
prior to the adoption of the constitutional amend- 
ment of 1880. They continued in such business in de- 
fiance of the statute of 1881, and without having the 
required permit. Nor did Mugler have a license or 
permit to sell beer. The single sale of which he was 
found guilty occurred in the State, and after May 1, 
1881, that is, after the act of February 19, 1881, took 
effect, and was of beer manufactured before its pas- 
sage. 

The buildings and machinery constituting these 
breweries are of little value if not used for the pur- 
pose of manufacturing beer; thatis to say, if the stat- 
utes are enforced against the defendants the value of 
their property will be very materially diminished. 

The general question in each case is, whether the 
foregoing statutes of Kansas are in conflict with that 
clause of the Fourteenth Amendment which provides 
that “ no State shall make or enforce any law which 
shall abridge the privileges or immunities of citizens 
of the United States; nor shall any State deprive any 
person of life, liberty, or property without due pro- 
cess of law.”’ 

That legislation by a State prohibiting the manu- 
facture within its limits of intoxicating liquors, to be 
there sold or bartered for general use as a beverage, dves 
not necessarily infringe any right, privilege, or immu- 
nity secured by the Constitution of the United States, 
is made clear by the decisions of this court, rendered 
before and since the adoption of the Fourteenth 
Amendment, to some of which, in view of the ques- 
tions to be presently considered, it will be well to 
refer. 

In the License cases, 5 How. 504, the question was, 
whether certain statutes of Massachusetts, Rhode 
Island and New Hampshire, relating to the sale of 
spirituous liquors were repugnant to the Constitution 
of the United States. In determining that question, 
it became necessary to inquire whether there was any 








conflict between the exercise by Congress cf its power 
to regulate commerce with foreign countries, or 
among the several States, and the exercise by a State 
of what are called police powers. Although the mem- 
bers of the court did not fully agree as to thegrounds 
upon which the decision should be placed, they were 
unanimous in holding that the statutes then under 
examination were not inconsistent with the Constitu- 
tion of the United States, or with any act of Congress. 
Chief Justice Taney said: “If any State deems the 
retail.and internal traffic in ardent spirits injurious 
to its citizens, and calculated to produce idleness, 
vice, or debauchery, I see nothing in the Constitution 
of the United States to prevent it from regulating 
and restraining the traffic, or from pruhibiting it 
altogether, if it thinks proper.” Mr. Justice McLean, 
among other things, said: ‘“‘A State regulates its do- 
mestic commerce, contracts, the transmission of es- 
tates, realand personal, and acts upon internal mat- 
ters which relate to its moral and political welfare. 
Over these subjects the Federal government has no 
power. * * * The acknowledged police power of a 
State extends often to the destruction of property. A 
nuisance may be abated. Every thing prejudicial to 
the health or morals of a city may be removed.” 
Mr. Justice Woodbury observed: ‘‘ How can they 
(the States) be sovereign within their respective 
spheres, without power to regulate all their internal 
commerce, as well as police, and direct how, when and 
where it shall be conducted in articles intimately con- 
nected either with public morals or public safety or 
public prosperity?”’ Mr. Justice Grier, in still more 
emphatic language, said: ‘“‘The true qnestion pre- 
sented by these cases, and one which I am not 
disposed to evade, is whether the States have a right 
to prohibit the sale and consumption of an article of 
commerce which they believe to be pernicious in its 
effects, and the cause of disease, pauperism and crime. 

* * * Without attempting to define what are the 
peculiar subjeets or limits of this power, it may safely 
be affirmed that every law for the restraint or punish- 
ment of crime, for the preservation of the public peace, 
health and morals must come within this category. 

* * * It is not necessary, forthe sake of justify- 
ing the State legislation now under consideration, to 
array the appalling statistics of misery, pauperism 
and crime which have their origin in the use or 
abuse of ardent spirits. The police power, which is 
exclusively in the States, is alone competent to the 
correction of these great evils, and all measures of re- 
straint or prohibition necessary to effect the purpose 
are within the scope of that authority.” 

In Bartemeyer v. Iowa, 18 Wall. 129, it was said, that 
prior to the adoption of the Fourteenth Amendment, 
State enactments regulating or prohibiting the traffic 
in intoxicating liquors raised no question under the 
Constitution of the United States; and that such leg- 
islation is left to the discretion of the respective 
States, subject to no other limitations than those im- 
posed by their own Constitutions, or by the general 
principles supposed to limit all legislative power. Re- 
ferring to the contention that the right to sell intoxi- 
cating liquors was secured by the Fourteenth Amend- 
ment, the court said, that ‘‘so far as such aright ex- 
ists, it is not one of the rights growing out of citizen- 
ship of the United States.”’ 

In Beer Co. v. Massachusetts, 97 U.S. 33, it was said, 
that ‘‘as a measure of police regulation, looking to 
the preservation of public morals, a State law prohib- 
iting the manufacture and sale of intoxicating liquors 
is not repugnant to any clause of the Constitution of 
the United States.” 

Finally in Foster v. Kansas, 112 U. S. 206, the court 
said that the question as to the constitutional power 
of a State to prohibit the manufacture and sale of in- 
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toxicating liquors was no longer an open one in this 
court. These cases rest upon the acknowledged right 
of the States of the Union to control their purely in- 
ternal affairs, aud in so doing, to protect the health, 
morals and safety of their people by regulations that 
do not interfere with the execution of the powers of 
the general government, or violate rights secured by 
the Constitution of the United States. The power to 
establish such regulations, as was said in Gibbons v. 
Ogden, 9 Wheat. 203, reaches every thing within the 
territory of a State not surrendered to the national 
government. 

It is however contended, that although the State 
may prohibit the manufacture of intoxicating liquors 
for sale or barter within her limits, for general use as 
a beverage, ‘‘no convention or Legislature has the right 
under our form of government to prohibit any citizen 
from manufacturing for his own use, or for export or 
storage, any article of food or drink not endangering 
or affecting the rights of others.’’ The argument made 
in support of the first branch of this proposition, 
briefly stated, is that inthe implied compact between 
the State and the citizen, certain rights are reserved 
by the latter, which are guaranteed by the constitu- 
tional provision protecting persons against being de- 
prived of life, liberty, or property, without due pro- 
cess of law, and with which the State cannot inter- 
fere; that among those rights is that of manufactur- 
ing for one’s use either food or drink; and that while 
according to the doctrines of the Commune, the State 
may control the tastes, appetites, habits, dress, food 
and drink of the people, our system of government, 
based upon the individuality and intelligence of the 
citizen, does not claim to control him, except as to 
his conduct to others, leaving him the sole judge as to 
all that only affects himself. 

It will be observed that the proposition, and the ar- 
gument made in support of it, equally concede that 
the right to manufacture drink for one’s personal use 
is subject to the condition that such manufacture 
does not endanger or affect the rights of others. 
If such manufacture does prejudicially affect the 
rights and interests of the community, it follows, 
from the very premises stated, that society has the 
power to protect itself, by legislation, against the in- 
jurious consequences of that business. As was said 
in Munn v. Illinois, 94 U. S. i124, while power does not 
exist with the whole people to control rights that are 
purely and exclusively private, government may re- 
quire “ each citizen to so conduct himself, and so use 
his own property, as not unnecessarily to injure an- 
other.’ 

But by whom, or by what authority, is it to be de- 
termined whether the manufacture of particular arti- 
cles of drink, either for general use or for the per- 
sonal use of the maker, willinjuriously affect the pub- 
lic? Power to determine such questions, so as to bind 
all, must exist somewhere, else society will be at the 
mercy of the few, who regarding only their own ap- 
petites or passions, may be willing to imperil the peace 
and security of the many, provided only they are per- 
mitted to do as they please. Under our system that 
power is lodged with the legislative branch of the gov- 
ernment. It belongs to that department to exert 
what are known as the police powers of the State, and 
to determine primarily what measures are appropriate 
or needful for the protection of the public morals, the 
public health, or the public safety. 

It does not at all follow that every statute enacted 
ostensibly for the promotion of these ends is to be ac- 
cepted as a legitimate exertion of the police powers of 
the State. There are, of necessity, limits beyond which 
legislation cannot rightfully go. While every possi- 
ble presumption is to be indulged in favor of the va- 
lidity of a statute (Sinking Fund cases, 99 U. S. 718), 





the courts must obey the Constitution rather than 
the law-making department of government, and must 
upon their own responsibility determine whether, in 
auy particular case, these limits have been passed. 
“To what purpose,” it was said in Marbury v. Madi- 
son, 1 Cranch, 137, 167, ‘‘are powers limited, and to 
what purpose is that limitation committed to writ- 
ing, if these limits may, at any time, be passed by 
those intended to be restrained? The distinction be- 
tween a government with limited and unlimited 
powers is abolished, if those limits do not confine the 
persons on whom they are imposed, and if acts pro- 
hibited and’ acts allowed are of equal obligation.” 
The courts are not bound by mere forms, nor are they 
to be misled by mere pretenses. They are at liberty 
—indeed are under a solemn duty—to look at the sub- 
stance of things, whenever they enter upon the in- 
quiry whether the Legislature has transcended the lim- 
its of its authority. If therefore a statute purporting 
to have been enacted to protect the public health, the 
public morals, or the public safety, has no real or 
substantial relation to those objects, or is a palpable 
invasion of rights secured by the fundamental law, it 
is the duty of the courts to so adjudge, and thereby 
give effect to the Constitution. 

Keeping in view these principles as governing the 
relations of the judicial and legislative departments 
of government with each other, it is difficult to per- 
ceive any ground for the judiciary to declare that the 
probibition by Kansas of the manufacture or sale, 
within her limits, of intoxicating liquors for general 
use there as a beverage, is not fairly adapted to the 
end of protecting the community against the evils 
which confessedly result from the excessive use of 
ardent spirits. There is no justification for holding 
that the State, under the guise merely of police regu- 
lations, is here aiming to deprive the citizen of his 
constitutional rights; for we cannot shut out of view 
the fact, within the knowledge of all, that the public 
health, the public morals and the public safety may 
be endangered by the general use of intoxicating 
drinks; nor the fact, established by statistics accessi- 
ble to every one, that the idleness, disorder, pauper- 
ism and crime existing in the country are, in some 
degree at least, traceable to this evil. If therefore a 
State deems the absolute prohibition of the manufac- 
ture and sale within her limits of intoxicating liquors 
for other than medical, scientific and manufacturing 
purposes, to be necessary to the peace and security of 
society, the courts cannot, without usurping legisla- 
tive functions, override the will of the people as thus 
expressed by their chosen representatives. They have 
nothing to do with the mere policy of legislation. In- 
deed it is a fundamental principle in our institutions, 
indispensable to the preservation of public liberty, 
that one of the separate departments of government 
shall not usurp powers committed by the Constitu- 
tion to another department. And so, if in the judg- 
ment of the Legislature, the manufacture of intoxi- 
cating liquors for the maker’s own use, as a beverage, 
would tend to cripple, if it did not defeat, the effort 
to guard the community against the evils attending 
the excessive use of such liquors, it is not for the 
courts, upon their views as to what is best and 
safest for the community, to disregard the legislative 
determination of that question. So far from such a 
regulation having no relation to the general end 
sought to be accomplished, the entire scheme of pro- 
hibition, as embodied in the Constitution and laws of 
Kansas, might fail, if the right of each citizen to 
manufacture intoxicating liquors for his own use as 
a beverage were recognized. Such a right does not 
inhere in citizenship. Nor canit be said that gov- 
ernment interferes with or impairs any one's consti- 
tutional rights of liberty or of property, when 
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it determines that the manufacture snd sale of in- 
toxicating drinks, for general or individual use, as a 
beverage, are, or may become hurtful to society, and 
constitute therefore a business in which no one may 
lawfully engage. Those rights are best secured in our 
government by the observance upon the part of all, of 
such regulations as are established by common author- 
ity to promote the common good. No one may right- 
fully do that which the law-making power, upon rea- 
sonable grounds, declares to be prejudicial to the gen- 
eral welfare. 

This conclusion is unavoidable, unless the Four- 
teenth Amendment of the Constitution takes from 
the States of the Union those powers of police that 
were reserved at the time the original Constitution 
was adopted. But this court has declared, upon full 
consideration, in Barbier v. Connolly, 113 U. 8. 31, 
that the Fourteenth Amendment bad no such effect. 
After observing, among other things, that the amend- 
ment forbade the arbitrary deprivation of life or lib- 
erty, and the arbitrary spoliation of property, and se- 
cured equal protection to all under like circumstances 
in respect as well to their personal and civil rights as 
to their acquisition and enjoyment of property, the 
court said: ** But neither the amendment, broad and 
comprehensive as it is, nor any other amendment, 
was designed to interfere with the power of the State, 
sometimes termed its police power, to prescribe regu- 
lations to promote the health, peace, morals, educa- 
tion and good order of the people, and to legislate so 
asto increase the industries of the State, develop its 
resources, and add to its wealth and prosperity.”’ 

Undoubtedly the State, when providing by legisla- 
tion for the protection of the public health, the public 
morals, or the public safety, is subject to the para- 
mount authority of the Constitution of the United 
States, and may not violate rights secured or guaran- 
teed by that instrument, or interfere with the execu- 
tion of the powers confided to the general govern- 
ment. Henderson v. Mayor of New York, 92 U.S. 
259; Railroad Co. v. Husen, 9% id. 465; New Orleans 
Gas-Light Co. ¢. Louisiana Light Co., 115 id. 650: 
Walling v. Michigan, 116 id. 446; Yick Wo v. Hopkins, 
118 id. 356; Morgan’s Steamship Co. v. Lowisiana 
Board of Health, id. 455. 

Upon this ground, if we do not misapprehend the 
position of the defendants, it is contended that as the 
primary and principal use of beer is as a beverage; as 
their respective breweries were erected when it was 
lawful to engage in the manufacture of beer for every 
purpose; as such establishments will become of no 
value as property, or at least will be materially dimin- 
ished in value, if not employed in the manufacture of 
beer for every purpose; the prohibition upon their 
being so employed is, in effect, a taking of property 
for public use without compensation, and depriving 
the citizen of his property without due process of law. 
In other words, although the State in the exercise of 
her police powers may lawfully prohibit the manu- 
facture and sale within her limits of intoxicating 
liquors to be used as a beverage, legislation having 
that object in view cannot be enforced aguinst those 
who at the time happen to own property, the chief 
value of which consists in its fitness for such manu- 
facturing purposes, unless compensation is first made 
for the diminution in the value of their property re- 
sulting from such prohibitory enactments. 

This interpretation of the Fourteenth Amendment 
is inadmissible. It cannot be supposed that the States 
intended by adopting that amendment to impose re- 
straints upon the exercise of their powers for the pro- 
tection of the safety, health, or morals of the com- 
munity. In respect to contracts, the obligations of 
which are protected against hostile State legislation, 
this court, in Butchers’ Union Co. v. Crescent City Co., 





111 U. S. 751, said that the State could not by any con- 
tract limit the exercise of her power to the prejudice 
of the public health and the public morals. Soin 
Stone v. Mississippi, 101 U. 8. 816, where the Consti- 
tution was invoked against the repeal by the State of 
a charter granted to a private corporation to conduct 
a lottery, and for which that corporation paid to the 
State a valuable consideration in money, the court 
said: ‘* No Legislature can bargain away the public 
health or the public morals. The people themselves 
cannot do it, much less their servants. * * * Goy. 
ernment is organized with a view to their preserva- 
tion, and cannot divest itself of the power to provide 
for them.” Againin New Orleans Gas Co. v. Louisiana 
Light Co., 115 U. 8. 650, 672: * The constitutional pro- 
hibition upon State laws impairing the obligation of 
contracts does not restrict the power of the State to 
protect the public health, the public morals, or the 
public safety, as the one or the other may be involved 
in the execution of such contracts. Rights and privi- 
leges arising from contracts with a State are subject 
to regulations for the protection of the public health, 
the public morals and the public safety, in the same 
sense, and to the same extent, as are all contracts and 
all property, whether owned by natural persons or 
corporations.”’ 

The principle that no person shall be deprived of 
life, liberty, or property, without due process of law, 
was embodied, in substance, in the Constitutions of 
nearly all, if not all of the States at the time of the 
adoption of the Fourteenth Amendment; and it bas 
never been regarded as incompatible with the princi- 
ple, equally vital, because essential to the peace and 
safety of society, that all property in this country is 
held under the implied obligation that the owner’s use 
of it shall not be injurious to the commuity. Beer 
Co. v. Massachusetts, 97 U. S. 32; Commonwealth v. 
Alger, 7 Cush. 53. An illustration of this doctrine is 
afforded by Patterson v. Kentucky. 97 U. S. 501. The 
question there was as tofthe validity of a statute of 
Kentucky, enacted in 1874, imposing a penalty upon 
any one selling or offering for sale oils and fluids, the 
product of coal, petroleum, or other bituminous sub- 
stances, which would burn or ignite at a temperature 
below 130° Fahrenheit. Patterson having sold, within 
that Commonwealth, a certain oil, for which letters- 
patent were issued in 1867, but which did not come up 
to the standard required by said statute, and having 
been indicted therefor, disputed the State’s authority 
to prevent or obstruct the exercise of that right. This 
court upheldthe legislation of Kentucky, upon the 
ground, that while the State could not impair the ex- 
clusive right of the patentee, or of his assignee, in the 
discovery described in the letters-patent, the tangible 
property, the fruit of the discovery, was not beyond 
control in the exercise of her police powers. It was 
said: ‘*‘ By the settled doctrines of this court the 
police power extends, at least, to the protection of the 
lives, the health, and the property of the community 
against the injurious exercise by any citizen of his own 
rights. State legislation, strictly and legitimately for 
police purposes, does not, in the sense of the Constitu- 
tion necessarily trench upon any authority which 
has been confided, expressly or by implication, to the 
national government. The Kentucky statute under 
examination manifestly belongs to that class of legis- 
lation. It isin the best sense a mere police regula- 
tion, deemed essential to the protection of the lives 
and property of citizens.’’ Referring to the numerous 
decisions of this court guarding the power of Congress 
to regulate commerce against encroachment, under 
the guise of State regulations, established for the pur- 
pose and with the effect of destroying or impairing 
rights secured by the Constitution, it was further said: 
“It has nevertheless, with marked distinctness and 
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uniformity, recognized the necessity growing out of 
the fundamental conditions of civil society, of uphold- 
ing State police regulations which were enacted in 
good faith, and had appropriate and direct connection 
with that protection to life, health and property which 
each State owes to her citizen.’’ See also United States 
v. Dewitt, 9 Wall. 41; License Tax Cases, 5 id. 462; 
Pervear v. Commonwealth. id. 475. 

Another decision, very much in point upon this 
branch of the case, is Fertilizing Co. v. Hyde Park, 97 
U.S. 659, 667, also decided after the adoption of the 
Fourteenth Amendment. The court there sustained 
the validity of an ordinance of the village of Hyde 
Park, in Cook county, Lllinois, passed under legisla- 
tive authority, forbidding any person from transport- 
ing through that village offal or other offensive or un- 
wholesome matter, or from maintaining or carrying 
on an Offensive or unwholesome business or establish- 
ment within itslimits. The Fertilizing Company had, 
at large expense, and under authority expressly con- 
ferred by its charter, located its works at a particular 
point in the county. Besides the charter of the village 
at that time provided that it should not interfere with 
parties engaged in transporting animal matter from 
Chicago, or from manufacturing it into a fertilizer or 
other chemical product. The enforcement of the ordi- 
nance in question operated to destroy the business of 
the company, and seriously to impair the value of its 
property. As however its business had become a 
nuisance to the community in which it was conducted, 
producing discomfort, and often sickness among large 
masses of people, the court maintained the authority 
of the village, acting under legislative sanction, to 
protect the public health against such nuisance. It 
said: ‘“ We cannot doubt that the police power of the 
State was applicable and adequate to give an effectual 
remedy. That power belonged to the States when the 
Federal Constitution was adopted. They did not sur- 
render it, and they all have it now. Itextends to the 
entire property and business within their local juris- 
diction. Both are subject to it in all proper cases. It 
rests upon the fundamental principle that every one 
shall so use his own as not to wrong and injure another. 
To regulate aud abate nuisances is one of its ordinary 
functions.”’ 

It is supposed by the defendants that the doctrine 
for which they contend is sustained by /umpelly v. 
Green Bay Co., 13 Wall. 168. But in that view we do 
not concur. That wasan action forthe recovery of 
damages for the overflowing of the plaintiff's land by 
water, resulting from the construction of adam across 
ariver. The defense was that the dam constituted a 
part of the system adopted by the State for improving 
the navigation uf Fox and Wisconsin rivers; and it was 
contended that as the damages of whichthe plaintiff 
complained were only the result of the improvement 
under legislative sanction of a navigable stream, he 
was not entitled to compensation from the State or its 
agents. The case therefore involved the question 
whether the overflowing of the plaintiff's land to such 
an extent that it became practically unfit to be fused 
was a taking of property, within the meaning of the 
Constitution of Wisconsin, providing that ‘‘ the prop- 
erty of no person shall be taken for public usejwith- 
out just compensation therefor.” This [court said it 
would bea very curious and unsatisfactory result 
were it held that “if the government refrains from 
the absolute conversion of real property to the uses of 
the public, it can destroy its value entirely, can inflict 
irreparable and permanent injury to any extent, can 
in effect subject it to total destruction, without 
making any compensation, because in the narrowest 
sense of that word, it is not taken for the public use. 
Such a construction would pervert the constitutional 
provision into a restriction upon the rights of the citi- 





zen, as those rights stood at the common law, instead 
of the government, and make it an authority for the 
invasion of private rights under the pretext of the 
public good, which had no warrant in the laws or 
practices of our ancestors.” 

These principles have no application to the case 
under consideration. The question in Pumpelly v. 
Green Bay Company arose under the State’s power of 
eminent domain; while the question now before us 
arises under what are strictly the police powers of the 
State, exerted for the protection of the health, morals 
and safety of the people. That case, as this court said 
in 7ransportation Co. vy. Chicago, 99 U. S. 642, wasan 
extreme qualification of the doctrine, universally 
held, that ‘‘ acts done in the proper exercise of govern- 
mental powers, and not directly encroaching upon 
private property, though these consequences may im- 
pair its use,” do not constitute a taking within the 
meaning of the constitutional provision, or entitle the 
owner of such property to compensation from the 
State or its agents, or give him any right of action. 
It was a case in which there was a ‘*‘ permanent flood- 
ing of private property,” a ‘‘ physical invasion of the 
real estate of the private owner, and a practical ouster 
of his possession.’’ His property was in effect required 
to be devoted to the use of the public, and conse- 
quently he was entitled to compensation. 

As already stated, the present case must be governed 
by principles that do not involve the power of eminent 
domain, in the exercise of which property may not be 
taken for public use without compensation. A pro- 
hibition simply upon the use of property for purposes 
that are declared by valid legislation to be injurious 
to the health, morals, or safety of the community, 
cannot in any just sense be deemed a taking or an 
appropriation of property for the public benefit. Such 
legislation does not disturb the owner in the control 
or use of his property for lawful purposes, nor restrict 
his right to dispose of it, but is only a declaration by 
the State that its use by any one for certain forbidden 
purposes is prejudicial to the public interests. Nor 
can legislation of that character come within the Four- 
teenth Amendment in any case, unless it is apparent 
that its real object is not to protect the community, 
or to promote the general well-being, but under the 
guise of police regulation to deprive the owner of his 
liberty and property, without due process of law. The 
power which the States have of prohibiting such use 
by individuals of their property as will be prejudicial 
to the health, the morals, or the safety of the public, 
is not — and consistently with the existence and safety 
of organized society, cannot be — burdened with the 
condition that the State must compensate such indi- 
vidual owners for pecuniary losses they may sustain, 
by reason of their not being permitted, by a noxious 
use of their property, to inflict injury upon the com- 
munity. The exercise of the police power by the de- 
struction of property which is itself a public nuisance, 
or the prohibition of its use in a particular way, 
whereby its value becomes depreciated is very different 
from taking property for public use, or from depriving 
a person of his property without due process of law. 
In the one case, a nuisance is only abated; in the 
other, unoffending property is taken away from an 
innocent owner. 

It is true, that when the defendants in these cases 
purchased or erected their breweries, the laws of the 
State did uot forbid the manufacture of intoxicating 
liquors. But the State did not thereby give any as- 
surance or come under an obligation that its legisla- 
tion upon that subject would remain unchanged. In- 
deed as was said in Stone v. Mississippi, 101 U.S8., the 
supervision of the public health and the public morals 
is a governmental power, *‘ continuing in its nature,” 
and “‘to be dealt with as the special exigencies of the 
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moment may require;’’ and that *‘ for this purpose, 
the largest legislative discretion is allowed, and the 
discretion cannot be parted with any more than the 
power itself."’ So in Beer Co. v. Massachusetts, 97 U. 
S. 32: “Ifthe public safety or the public morals re- 
quire the discontinuance of any manufacture or traffic, 
the hand of the Legislature caunot be stayed from 
providing for its discontinuance by any incidental in- 
couvenience which individuals or corporatious may 
suffer.” 

It now remains to consider certain questions relat- 
ing particularly to the thirteenth section of the act of 
1885. That section — which takes the place of section 
13 of the act of 1881 — is as follows: 

**Sec. 13. All places where intoxicating liquors are 
manufactured, sold, bartered, or given away in viola- 
tion of any of the provisions of this act, or where in- 
toxicating liquors are kept for sale, barter or delivery 
in violation of this act, are hereby declared to be 
common nuisances, and upon the judgment of any 
court having jurisdiction, finding such place to bea 
nuisance under this section, the sheriff, his deputy, or 
under sheriff, or any constable of the proper county, 
or marshal of any city where the same is located, shall 
be directed to shut up and abate such place by takiug 
possession thereof and destroying all intoxicating 
liquors found therein, together with all signs, screens, 
bars, bottles, glasses and other property used in keep- 
ing and maintaining said nuisance, and the owner or 
keeper thereof shall upon conviction be adjudged 
guilty of maintaining acommon nuisance, and shall 
be punished by a fine of not less than $100 nor more 
than $500, and by imprisonment in the county jail not 
less than thirty days nor more than ninety days. The 
attorney-general, county attorney, or ‘any citizen of 
the county where such nuisance exists, or is kept, or 
is maintained, may maintain an action in the name of 
the State to abate and perpetually enjoin the same. 
The injunction shall be granted at the commencement 
of the action, and no bond shall be required. Any 
person violating the terms of any injunction granted 
in such proceeding, shall be punished as for contempt 
by a fine of not less than $100 nor more than $500, or 
by imprisonment iu the county jail not less than thirty 
days nor more than six months,for by both such fine 
and imprisonment, in the discretion of the court.” 

It is contended by counsel in the case of Kansus v. 
Ziebold & Hagelin, that the entire scheme of this sec- 
tion is an attempt to deprive persons who come within 
its provisions of their property and of their liberty 
without due process of luw; especially when taken in 
connection with that clause of section 14 (amendatory 
of section 21 of the act of 1881) which provides that 
“in prosecutions under this act, by indictment or 
otherwise, * * * it shall not be necessary in the 
first instance for the State to prove that the party 
charged did not have a permit to sell intoxicating 
liquors for the excepted purposes.” 

We are unable to perceive auy thing in these regula- 
tions inconsistent with the constitutional guarantees 
of liberty and property. The State having authority 
to prohibit the manufacture and sale of intoxicating 
liquors for other than medical, scientific and mechani- 
cal purposes, we do not doubt her power to declare 
that the place kept and maintained for the illegal 
manufacture and sale of such liquors, shall be deemed 
a common nuisance, and be abated, and at the same 
time, to provide for the indictment and trial of the 
offender. One isa proceeding against the property 
used for forbidden purposes, while the other is for the 
punishment of the offender. 

It is said that by the thirteenth section of the act of 
1885, the Legislature finding a brewery within the State 
in actual operation, without notice, trial, or hearing, 
by the mere exercise of its arbitrary caprice, declares 





it to be acommon nuisance, and then prescribes the 
consequences which are to follow inevitably by judi- 
cial mandate required by the statute, and involving 
and permitting the exercise of no judicial discretion 
or judgment; that the brewery being found in opera- 
tion, the courtis not to determine whether itis a 
commou uuisance, but under the command of the 
statute, is to find it to be one; that it is not the liquor 
made, or the making of it, which is thus enacted to 
be a common nuisance, but the place itself, including 
all the property used in keeping and maintaining the 
common nuisance; that the judge having thus signed 
without inquiry —and it may be contrary to the fact 
and against his own judgment—the edict of the 
Legislature, the court is commanded to take posses- 
sion by its officers of the place and shut it up; nor is 
all this destruction of property, by legislative edict, to 
be made as a forfeiture consequent upon conviction of 
any offense, but merely because the Legislature so 
commands; and it is done by a court of equity, with- 
out any previous conviction first had, or any trial 
known to the law. 

This certainly is a formidable arraignment of the 
legislation of Kansas, and if it were founded upon a 
just interpretation of her statutes, the court would 
have no difficulty in declaring that they could not be 
enforced without infringing the constitutional rights 
of the citizen. But those statutes bave no such scope 
and are attended with no such results as the defend- 
ants suppose. The court is not required to give effect 
toa legislative ‘“‘decree” or “ edict,’ unless every 
enactment by the law-making power of a State is to 
be so characterized. It is not declared that every 
establishment is to be deemed a common nuisance be- 
cause it may have been maintained prior to the pas- 
sage of the statute asa place for manufacturing in- 
toxicating liquors. The statuteis prospective in its 
operation, that is, it does not put the brand of a com- 
mon nuisance upon any place, unless after its passage 
that place is kept and maintained for purposes de- 
clared by the Legislature to be injurious to the com- 
munity. Nor isthe court required to adjudge any 
place to bea common nuisance simply because it is 
charged by the State to be such. It must first find it 
to be of that character; that is, must ascertain in some 
legal mode, whether since the statute was passed the 
place in question has been or is being so used, as to 
make it a common nuisance. 

Equally untenable is the proposition that proceed- 
ings in equity for the purposes indicated in the thir- 
teenth section of the statute are inconsistent with due 
process of law. *‘ In regard to public nnisances,’’ Mr. 
Justice Story says, ‘“‘the jurisdiction of courts of 
equity seems to be of a very ancient date, and has 
beeu distinctly traced back to the reign of Queen 
Elizabeth. The jurisdiction is applicable not only to 
public nuisance, strictly so called, but also to purpres- 
tures upon public rights and property. * * * In 
case of public nuisances, properly so culled, an indict- 
ment lies to abate them, and to punish the offenders. 
But an information also lies in equity to redress 
the grievance by way of injunction.”’ 2 Story’s Rq., 
$§ 921, 922. The ground of this jurisdiction in cases of 
purpresture, as well as of public nuisances, is the 
ability of courts of equity to give a more speedy, 
effectual and permanent remedy, than can be had at 
law. They cannot only prevent nuisances that are 
threatened, and before irreparable mischief ensues, 
but arrest or abate those in progress, and by perpet- 
ual injunction, protect the public against them in the 
future; whereas courts of law can only reach existing 
nuisances, leaving future acts to be the subject of new 
prosecutions or proceedings. This is a salutary juris- 
diction, especially where a nuisance affects the health, 
morals, or safety of the commuity. Though not fre- 
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quently exercised, the power undoubtedly exists in 
courts of equity thus to protect the public against in- 
jury. District Attorney v. Lynn and Boston R. Co., 
16 Gray, 245; Atty-Gen'l v. N. J. Railroad, 3 Green’s 
Ch. 139; Atty- Genw’l v. Tudor Ice Co., 104 Mass. 244; 
State v. Mayor, 5 Porter (Ala.), 279, 294; Hoole v. Atty- 
Gen’l, 22 Ala. 194; Atty-Gen’l v. Hunter, 1 Dev. Eq. 13; 
Atty-Gen'l v. Forbes,2 Mylne & Craig, 123, 129, 133; 
Altty-Gen'l v. Great Northern Railway Co., 1 Dr. & Sm. 
161; Eden Injune. 259: Kerr Injune. (2d ed.), 168. 

As to the objection that the statute makes no pro- 
vision for a jury trial in cases like this one, it is suf- 
ficient to say that such a mode of trial is not required 
in suits in equity brought to abate a public nuisance. 
The statutory direction that an injunction issue at the 
commencement of the action isnot to be construed as 
dispensing with such preliminary proof as is necessary 
to autborize an injunction pending the suit. The 
court is not to issue an injunction simply because one 
is asked, or because the charge is made thata com- 
mon nuisance is maintained in violation of law. The 
statute leaves the court at liberty to give effect to the 
principle that an injunction will not be granted to re- 
strain a nuisance, except upon clear and satisfactory 
evidence that one exits. Here the fact to be ascer- 
tained was not, whether a place kept and maintained 
for purposes forbidden by the statute was per se a 
nuisance — that fact being conclusively determined by 
the statute itself — but whether the place in question 
was so kept and maintained. If the proof upon that 
point is not full or sufficient the court can refuse an 
injunction, or postpone action until the State first 
obtains the verdict of a jury in her favor. In this case 
it cannot be denied that the defendants kept and 
maintained a place that is within the statutory defi- 
nition of acommon nuisance, Their petition for the 
removal of the cause from the State court, and their 
answer to the bill admitted every fact necessary to 
maintain this suit, if the statute under which it was 
brought was constitutional. 

Touching the provision that in prosecutions by in- 
dictmeut or otherwise the State need not in the first 
instance prove that the defendant has not the permit 
required by the statute, we may remark that if it has 
any application to a proceeding like this, it does not 
deprive him of the presumption that he is innocent of 
any violation of law. It is only a declaration that 
when the State has proved that the place described is 
kept and maintained for the manufacture or sale of 
intoxicating liquors— such manufacture or sale being 
unlawful except for specified purposes, and then only 
under a permit—the prosecution need not provea 
negative, namely, that the defendant has not the re- 
quired license or permit. If the defendant has such 
license or permit, he can easily produce it, and thus 
overthrow the prima facie case established by the 
State. 

A portion of the argument in behalf of the defend- 
ants is to the effect that the statutes of Kansas forbid 
the manufacture of intoxicating liquors to be ex- 
ported, or to be carried to other States, and upon that 
ground are repugnant to the clause of the Constitution 
of the United States, giving Congress power to regulate 
commerce with foreign nations and among the several 
States. We need only say upon this point, that there 
is no intimation in the record that the beer which the 
respective defendants manufactured was intended to 
be carried out of the State orto foreign countries. 
And without expressing an opinion as to whether 
such facts would have constituted a good defense, we 
observe that it will be time enough to decide a case of 
that character when it shall come before us. 

For the reasons stated, we are of opinion that the 
judgments of the Supreme Court of Kansas have not 
denied to Mugler, the plaintiff in error, any right, 








privilege, or immunity secured to him by the Consti- 
tution of the United States, and its judgment in each 
case is accordingly affirmed. We are also of opinion 
that the Circuit Court of the United States erred in 
dismissing the bill of State v. Ziebold & Hagelin. The 
decree in that case is reversed, and the cause reman- 
den, with directions to enter a decree granting to the 
State such relief asthe act of March7, 1885, authorizes. 
It is so ordered. 


FrieLp, J. Iconcur inthe judgment rendered by 
this court in the first two cases, those coming from 
the Supreme Court of Kansas. I dissent from the 
judgment in the last case, the one coming from the 
Circuit Court of the United States. 

I agree toso much of the opinion as asserts that there 
is nothing in the Constitution or laws of the United 
States affecting the validity of the act of Kansas pro- 
hibiting the sale of intoxicating liquors manufactured 
in the State, except for the purposes mentioned. But 
Iam not prepared to say that the State can prohibit 
the manufacture of such liquors within its limits if 
they are intended for exportation, or forbid their sale 
within its limits, under proper regulations for the pro- 
tection of the health and morals of the people, if Con- 
gress has authorized their importation, though the act 
of Kansas is broad enough to include both such manu- 
facture and sale. The right to import an article of 
merchandise, recognized as such by the commercial 
world — whether the right be given by act of Congress 
or by treaty with a foreign country—would seem neces- 
sarily to carry the right to sell the article when im- 
ported. In Brown v. Maryland, 12 Wheat. 447, Chief 
Justice Marshall, in delivering the opinion of this 
court, said as follows: ‘Sale is the object of importa- 
tion, and isan essential ingredient of that intercourse 
of which importation constitutes a part. It is as 
essential an ingredient, as indispensable to the exis- 
tence of the entire thing, then as importation itself. 
It must be considered as a component part of the 
power to regulate commerce. Congress has a right, 
not only to authorize importation, but to authorize 
the importer to sell.’’ 

If one State can forbid the sale within its limits of 
an imported article, so may all the States, each select- 
inga different article. There would then be little 
uniformity of regulations with respect to articles of 
foreign commerce imported into different States, and 
the same may be also said of regulations with respect 
to articles of inter-State commerce. And we know it 
was one of the objects of the formation of the Federal 
Constitution to secure uniformity of commercial regu- 
lations against discriminating State legislation. The 
construction of the commercial clause of the Constitu- 
tion, upon which the License cases in the 7th of How- 
ard were decided, appears to me to have been substan- 
tially abandoned in later decisions. Hull v. De Cuir, 
95 U. S. 485; Welton v. State of Missoari, 91 id. 275; 
County of Mobile v. Kimball, 102 id. 691; Transporta- 
tion Co. v. Parkersburgh, 107 id. 691; Gloucester Ferry 
Co. v. Pennsylvania, 114 id. 196; Wabash, St. Louis & 
Pacific Railway Co. vy. Illinois, 118 id. 557. I make this 
reservation that I may not hereafter be deemed con- 
cluded by a general concurrence in the opinion of the 
majority. 

I do not agree to what is said with reference to the 
case from the United States Circuit Court. That was 
asuit in equity brought for the abatement of the 
brewery owned by the defendants. It is based upon 
clauses in the 13th section of the act of Kansas, which 
are as follows: 

**All places where intoxicating liquors are manu- 
factured, sold, bartered, or given away in violation of 
any of the provisions of this act, or where intoxica- 
ting liquors are kept for sale, barter, or delivery in 
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violation of this act, are hereby declared to be com- 


mon nuisances: and upon the judgment of any court 
having jurisdiction finding such place to be a nuisance 
under this section, the sheriff, his deputy, or under 
sheriff, or any constable of the proper county, or mar- 
shal of any city where the same is located, shall be 
directed to shut up and abate such place by taking 
possession thereof and destroying all intoxicating 
liquors found therein, together with all signs, screens, 
bars, botties, glasses and Other property used in keep- 
ing and maintaining said nuisance; and the owner or 
keeper thereof shall, upon conviction, be adjudged 
guilty of maintaining a common nuisance, and shall 
be punished by a fine of not less than $100, nor more 
than $500, and by imprisonment in the county jail not 
less than thirty days, nor more than ninety days. The 
attorney-general, county attorney, or any citizen of 
the county where such nuisance exists, or is kept, or 
is maintained, may maintain an action in the name of 
the State to abate and perpetually enjoin the same. 
The injunction shall be granted at the commence- 
ment of the action, and no bond shall be required.” 

By a previous section all malt, vinous, and fer- 
mented liquors are classed as intoxicating liquors, and 
their manufacture, barter, and sale are equally pro- 
hibited. By the 13th section, as is well said by coun- 
sel, the Legislature, without notice to the owner or 
hearing of any kind, declares every place where such 
liquors are sold, bartered, or given away, or kept for 
sale, barter, or delivery—in this case a brewery where 
beer was manufactured aud sold, which up to the pas- 
sage of the act, was a lawful industry — to be a com- 
mon nuisance; and then prescribes what shall follow, 
upon a court having jurisdiction, finding one of such 
places to be what the Legislature has already pro- 
pounced it. The courtis not to determine whether 
the place is acommon nuisance in fact, but is to find 
it to be so if it comes within the definition of the stat- 
ute, and having thus found it, the executive officers 
of the court are to be directed to shut up and abate the 
place by taking possession of it; and as though this 
were not sufficient security against the continuance of 
the business, they are to be required to destroy all the 
liquor found therein, and all other property used in 
keeping and maintaining the nuisance. It matters not 
whether they are of such a character as could be used 
in any other business, or be of svalue for any other 
purposes. No discretion is left in the judge or in the 
officer. 

These clauses appear to me to deprive one who owns 
a brewery and manufactures beer for sale, like the 
defendants, of property without due process of law. 
The destruction to be ordered is not as a forfeiture 
upon conviction of any offense, but merely because the 
Legislature has so commanded. Assuming, which is 
not conceded, that the Legislature, in the exercise of 
that undefined power of the State, called its police 
power, may without compensation to the owner de- 
prive him of the use of his brewery for the purposes 
for which it was constructed under the sanction of the 
law, and for which alone itis valuable, I cannot see 
upon what principle, after closing the brewery, and 
thus putting an end to its use in the future for manu- 
facturing spirits, it can order the destruction of the 
liquor already manufactured, which it admits by its 
legisiation may be valuable for some purposes, and 
allows to be sold for those purposes. Nor canI see 
how the protection of the health and morals of the 
people of the State can require the destruction of prop- 
erty like bottles, glasses, and other utensils, which 
may be used for many lawful purposes. It has hereto- 
fore been supposed to be an established principle, that 
where there is a power to abate a nuisance, the abate- 
ment must be limited by its necessity, and no wanton 
or unnecessary injury can be committed to the prop- 





erty or rights of individuals. Thus if the nuisance 
consists in the use to which a building is put, the 
remedy is to stop such use, not to tear down or to de- 
molish the building itself, or to destroy property found 
within it. Babcock v. City of Buffalo, 56 N. Y. 268; 
Chenango Bridge Co v. Puige, 83 id. 189. The decision 
of the court, as it seems to me, reverses this principle, 

It is plain that great wrong will often be done to 
manufacturers of liquors, if legislation like that em- 
bodied in this 15th section can be upheld. The Su- 
preme Court of Kansas admits that the Legislature of 
the State, in destroying the values of such kinds of 
property, may have gone to the utmost vergeof con- 
stitutional authority. In my opinion it has passed 
beyond that verge, and crossed the line which sepa- 
rates regulation from confiscation. 








— + — 
NEW YORK COURT OF APPEALS ABSTRACT. 


APPEAL—LIMITATION OF TIME.—Where the notice 
of an order and its entry fails to show, by indorsement 
or otherwise, the office, address or place of business of 
the attorney serving it, it is ineffectual to limit the 
time of appeal. Oct. 25, 1887. Forstmann v. Schulting. 


CRIMINAL LAW —LARCENY— FALSE REPRESENTA- 
TIONS—INDICTMENT—PROVINCE OF JURY—EVIDENCE 
—REVIEW OF ACTION OF GRAND JURY—DESCRIPTION 
OF PROPERTY—VARIANCE—INSTRUCTIONS—CORRECT- 
NESS AS A WHOLE—EVIDENCE—DOCUMENTARY—COM- 
PLAINT IN FORMER SUuIT.—(1) The defendant was in- 
dicted for grand larceny, the charges being that as 
agent for an insurance company, he had reinsured the 
cargo of a vesselin the company after being notified 
of its loss, and by his false representations he had 
obtained from the company a large sum of money in 
payment of the loss. Held, that it was not necessary 
to allege in the indictment the precise peril against 
which the defendant represented the company had 
insured. It was sufficient to charge that the represen- 
tation was of valid insurance, and that a loss had oc- 
curred which imposed liability on the company. (2) 
In the first count the crime was charged to have been 
committed by means of false pretenses and represen- 
tations; and in the second count the same crime is 
charged to have been committed by drawing the 
money by means of a draft which the defendant knew 
he was not entitled todraw. Held, that the indict- 
ment charges the same crime, though by different 
means, and falls within the provisions of Code Crim. 
Proc. N. Y., 88 278, 279, relating to the allegations in 
an indictment. (3) When the charge is that the de- 
fendant obtained money by false and fraudulent rep- 
resentations, it is a question of fact for the jury 
whether the representations alleged in the indictment 
were such as were calculated to deceive. (4) It was 
charged that as agent for several insurance companies 
he had placed the reinsurance of a vessel with one 
compapy, and afterward, after notice of the loss 
of the vessel, he had transferred the reinsurance to 
another company; that he had represented to the 
second company that it was a valid insurance for 
which it was liable, and by means of these false rep- 
resentations had obtained a large sum of money. On 
the trial the State put in evidence to show that the 
defendant had on several other occasions made such 
transfers in order to save the first company from loss. 
Held, that such evidence was admissible to show the 
evil motive and fraudulent intent of the defendant 
in changing the insurance in the present case. (5) 
Where the grand jury has inquired and determined 
that a crime had been committed within the jurisdic- 
tion of the court, there is no way to review this de- 
termination except by motion to quash the indict- 
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ment or to arrest judgment. (6) The property alleged 
to have been obtained was described: ‘The sum of 
five thousand dollars in money, of a kind and de- 
scription to the grand jury unknown, of the value of 
$5,000.” Held, sufficient. (7) The proof showed that 
the defendant drew on the company, and the draft 
was paid by check. Held, that this was a substantial 
agreement with the allegation in the indictment. (8) 
The judge charged the jury to the effect that whether 
the insurance was legal or illegal, the reinsurance by 
the company is of no consequence. The whole charge 
fiowever showed clearly that the jury must find the 
insurance was illegal before they could convict. 
Held, that even if a single phrase is erroneous, the 
judgment could not on that account be reversed if 
the whole charge properly instructed the jury, and it 
can be seen with reasonable certainty that the errone- 
ous portion did not mislead the jury nor influence 
the verdict. (9) The prosecuting witness was cross- 
examined in regard to the allegations in a complaint 
made by him inacivil suit against the defendant. 
The State offered the whole complaint in evidence, to 
which the defense objected. The court ruled that it 
might be put in evidence for the purpose of showing 
what the witness testified to, but not in any other 
point. Held, that within the limit indicated the com- 
plaint was properly admitted in evidence. Oct. 4, 
1887. People v. Dimick. Opinion by Earl, J. 


EXECUTORS AND ADMINISTRATORS—APPOINTMENT 
OF PUBLIC ADMINISTRATOR—CITATION—APPEARANCE 
—APPOINTMENT—WHEN MADE—REVOCATION—COSTS. 
—(1) The intestate was a citizenof Vermont, and died 
within that State, leaving effects within the county of 
New York, where some of his creditors resided. 
Held, that a citation to the widow and next of kin, 
informing them of the intended application for let- 
ters of administration by the public administrator, 
and of the place, day and hour when it would be 
made, was necessary to give the surrogate jurisdic- 
tion. (2) On the day and hour named in a citation, 
counsel for the widow and next of kin appeared for 
the purpose of opposing the application for letters of 
administration. The public administrator did not 
appear, and no application was made on that day. 
Subsequently, and without notice to the widow’s 
counsel, and in his absence, application was made for 
the issuance of letters to the public administrator, 
and the same was granted. Held, that in the absence 
of due service of another citation, or the voluntary 
appearance of the widow and next of kin, the surro- 
gate had lost jurisdiction. (8) Held, that the pro- 
ceeding was not brought within either exception of 
section 220 of the New York Consolidation Act,which 
provides that the public administrator shall not have 
authority, * * * unless the intestate shall have 
landed within the city and county of New York, or at 
the quarantine near said city; or unless the effects of 
such person, or some of them, shall have been so 
.anded. (4) Held, that the public administrator could 
apply for letters of administration, if no application 
should be made by the widow or next of kin within a 
reasonable time; and if after proper service of the no- 
tice of application, it appeared on the hearing that 
there was a widow, or relative, competent and willing 
and qualified, letters should be granted to such widow 
and relative, and if not, then tothe public adminis- 
trator. (5) Void letters of administration were 
granted to the public administrator. The General 
Term and the surrogate had refused to revoke them, 
and the good faith of the public administrator was 
unquestioned. Held, that he was entitled to his tax- 
able costs out of the estate. Nov. 29,1887. In re Es- 
tate of Page. Opinion by Peckham, J. 





MUNICIPAL CORPORATIONS—STREET RAILROADS.— 
(1) The New York District Railway Company peti- 
tioned for the appointment of commissioners to de- 
termine whether their proposed road should be built, 
said commissioners to be appointed under the provis- 
ions of Laws of New York, 1880, ch. 582. Held, that 
said act is unconstitutional, in that the powers by 
it vested in the commissioners exceed the limitations 
prescribed by the constitutional amendment of 1874, 
art. 3, § 18, which provides that no law shall author- 
ize the construction of a street railway, except on con- 
dition of the consent of the property owners and city 
authorities, and that the determination of the com- 
missioners, confirmed by the court, may be taken in 
lieu of the consent of the property owners only. (2) 
An underground railway in a city of village, follow- 
ing the line of the streets, is to be deemed a street 
railway within the meaning of that phrase as used in 
the Constitution. The Legislature seems to have 
deemed it wise to make the underground road a part 
of the streets, and its operation a street use, by direct 
enactment. The railway in return reaps its own bene- 
fit from this connection with the streets. It follows 
them, because the assent of the authorities once 
gained, it is obliged to buy or condemn no land for 
its line, since usually the city owns the fee; and it 
more readily finds its passengers and patronage from 
its location on the streets. If now we turn to its 
manner of construction we observe that it proposes to 
remove the present surface of the street, and makes 
its own roof that surface inthe future. Not merely 
is the easement of the public affected temporarily by 
the process of construction, but permanently by 
changing wholly the support of that surface. Wehave 
often held that the right of the public in the streets 
of a city extends to and embraces, besides the sup- 
port of the surface, the necessary sewerage and room 
for water and gas pipes and the like, and the right to 
lay and maintain these is an important part of the 
public easement. Allof these the petitioner proposes 
to remove, and placethem in a new position more 
convenient for its purpose. It is estimated that this 
one interference with the street will cost the com- 
pany $750,000 a mile. Not only that, but openings 
are to be made in the street for purposes of ventila- 
tion, which must permanently remain, and other 
openings for access must be constructed and continue 
to exist. When the work is all done, the street will 
consist of two stories or surfaces; one carrying the 
ordinary traffic and movement lessened by so much 
as is diverted to the swifter transit of the other, and 
both together will do what one alone did to the ex- 
tent of its capacity. Such aroad is to be deemed a 
street railway, not only because it subserves street 
purposes, and reaps the benefit of street easements, 
and occupies and modifies the street surface, but also 
because it is fully within the mischiefs which the con- 
stitutional provision was designed to redress and pre- 
vent. That evil was indicated by the character of the 
remedy applied, which was to forbid all such con- 
structions except with the consent of the authorities, 
and also of the adjoining owners to the extent of one- 
half of the abutting values, or an order of the court 
asa substitute for such last consent. An ordinary 
railway, terminating in or passing through the streets 
of a city or village, would occupy them but slightly, 
and be concentrated in a single limited iocality; and 
yet since even such partial occupation might work 
injury to the public right, the consent of the city au- 
thorities is made requisite as a guard and protection. 
But street railways may occupy every street in a city, 
and iron the whole surface, or spin their webs in the 
air over every avenue, or undermine the entire sys- 
tem of city streets. To authorize such is to inflict 
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injury upon adjoining lot owners in greater or less 
degree, and hence the consent of a due proportion of 
such was required by the Constitution, or instead the 
order of selected commissioners confirmed by the 
court. Where the railway runs under the streets the 
adjoining owners are as much and as dangerously af- 
fected as where it runs on their surface or above them. 
Whether the new surface is safe and sufficient, or 
weak and perilous, and invites or frightens away pas- 
sage; whether the openings obstruct or hinder access 
to the abutter, or pour out through the ventilators 
smokeand steam upon his premises; whether his 
vaults and foundations will remain safe and secure, 
or be undermined or weakened by vibration; whether 
his gas and water supply will continue ample and 
convenient, and the new sewerage work him no in- 
jury—all these are to him questions of vital import- 
ance, affecting his comfort and convenience, the suc- 
cess of his business and the value of his property. 
The same reasons which dictated a constitutional 
protection against roads on or above the surface of 
the streets, apply to those which are built beneath in 
the manner here contemplated, and these should 
justly be deemed street railroads within the meaning 
of that phrase as used in the Constitution. ‘The Rapid 
Transit Act, passed very soon after the constitutional 
amendment, applies its provisions to roads under as 
well as on or above the surface, and so tends to sup- 
port our conclusion. (3) The theory that only so 
much of the act of 1880 is invalid as makes the order 
confirming the commissioners stand for the consent 
of the public authorities, and that the order may be 
granted and stand for the consent of the property 
owners alone, is erroneous. Oct. 4, 1887. In re Ap- 
plication of New York District Ry. Co. Opinion by 
Finch, J. 

SALE—DELIVERY— TENDER OF PAYMENT—ENTIRETY 
—AUCTION SALES—BREACH OF CONTRACT OF SALE— 
VALUE.—(1) Defendant sold certain property at auc- 
tion to plaintiff. By the terms of the sale, plaintiff 
was to pay for and remove the goods before May 1. 
Held, that up to the date named, on payment being 
made, defendant was under an obligation to deliver 
the goods on the premises to plaintiff when he called 
forthem. (2) An incorrect bill was furnished, and 
plaintiff repeatedly endeavored, before May 1, to have 
it corrected, and expressed a willingness to pay the 
right amount. On May 2 the bill was cor- 
rected, and defendant accepted payment. Held, 
that defendant was not released from his obli- 
gation to deliver the goods on May 1. (3) 
Plaintiff bid off two washing-machines at $50, but they 
were charged in the bill at $100. He repeatedly called 
for a corrected bill, and expressed his willingness to 
pay thetrue amount. Held, that a tender was not 
necessary toentitle him toadelivery of the goods. 
(4) At an auction sale plaintiff bought of defendant 
distinct articles on separate bids that were treated by 
the parties as parts of one transaction. Held, that 
the purchases constituted an entire contract. Mills 
v. Hunt, 17 Wend. 333; 20 id. 431. (5) Held, that the 
purchase-price might be considered, but it was not the 
only evidence, nor even strong evidence, of their 
value. Campbell v. Woodworth, 20 N. Y. 499; Gill v. 
McNamee, 42 id. 46; Hoffman v. Conner, 76 id. 124. 
Oct. 28, 1887. Gray v. Walton. Opinion by An- 


drews, J. 
——— 


UNITED STATES SUPREME COURT AB- 
STRACT. 


MARRIAGE—SEPARATE ESTATE—JOINDER IN CON- 
VEYANCE — ACKNOWLEDGMENT — IMPEACHMENT OF 
—RECEIVER—LIABILITY TO ACCOUNT.—(1) Rev. Stat. 





D. C., §§ 727, 728, provide that the separate property 
of a married woman shall not be liable for the debts 
of_her husband. Held, that by a deed voluntarily ex- 
ecuted by a husbaud and wife her separate real estate 
might be conveyed to secure the payment of his debt. 
(2) A notary public took the acknowledgment toa 
deed of a married woman, inthe form given by the 
statute. In an activn to set the deed aside, she testi- 
fied that it was her signature, and that she did not 
recollect acknowledging or executing it, and denied 
that it was explained to her. Held, that her signature 
being admitted, and there being no proof of fraud or 
duress in taking or procuring the acknowledgment, 
extrinsic evidence was incompetent to impeach 
the certificate of the notary as to the manner in which 
he had performed his duty. The conveyance of the 
estates of married women by deed, with separate ex- 
amination and acknowledgment, has taken the place 
of the alienation of such estates by fine in acourt of 
record under the law of England, though different in 
some of its effects, owing tothe diversity in the na- 
ture of the two modes of proceeding. A fine was in 
form of a judgment of a court of record, at first in an 
actual, and afterward ina fictitious, suit by the conu- 
see against the conusors to recover possession of the 
land; and derived its very name from its putting an 
end to that suit, and to all other controversies con- 
cerning the same matter. 2 Bl.,\Comm. 349; Co. Lit. 
262u. A party could not therefore impeach it at law, 
even forinfancy, except for writ of error sued out 
while still under age, or for insanity. Bac. Abr. 
‘Fines and Recoveries,’ “ Fines,’’ C; 5 Cruise Dig., 
tit. 35, ch. 5, §§ 41-54; Murley v. Sherren, 1 Perry & D. 
126; 8 Adol. & El. 754. Yetif any fraud and undue 
practice was used in obtaining the fine the Court of 
Chancery would relieve against it, as against any 
other conveyance. 5 Cruise Dig., tit. 35, ch. 14, §§ 
68-77; Bulkley v. Wilford, 2 Clark & F. 102; Conry v. 
Caulfield, 2 Ball & B. 255. On the other hand, the 
alienation of land by deed of husband and wife, with 
her separate examination and acknowledgment, is in 
form as well as in fact a conveyance by the parties, 
and therefore does not, even if {the acknowledgment 
is certified by a magistratein the form prescribed by 
statute, and recorded, bind a wife, who by reason of 
infancy or insanity is incapable of conveying. Sims 
v. Everbardt, 102 U. S. 300; Williams v. Baker, 71 
Penn. St. 476; Priest v. Cummings, 16 Wend. 617, 631, 
and 20 id. 338, 349; Jackson v. Schoonmaker, 4 Johns. 
161. Inany case of fraud or duress also it may be 
impeached by bill in equity, or in some States in an 
action at law. Bank v. Copeland, 18 Md. 305; Schra- 
der v. Decker, 9 Penn. St. 14; Louden v. Blythe, 16 
id. 532, and 27 id. 22; Hall v. Patterson, 51 id. 289; 
Jackson v. Hayner, 12 Johus. 469; Fisher v. Meister, 
24 Mich. 447; Wiley v. Prince, 21 Tex. 637. The stat- 
ute of 18 Edw. I, De Modo Levandi Fines, enacted 
that if a feme covert should be one of the parties to a 
fine, then she must first be examined by certain jus- 
tices; and if she did not assent to the fine it should 
not be levied. Yet this was always understood to 
mean that the fine ought not to be received without 
her examination and free consent; but that if it was 
received and recorded, neither she nor her heirs could 
be permitted to aver that she was not examined, and 
did not consent; ‘for this,’’ says Lord Coke, “should 
be against the record of the court, and tending to the 
weakening of the general assurances of the realm.” 2 
Inst. 510, 515; Bac. Abr. wbi supra. The object of a 
statute like that now before us, requiring the separate 
examination of the wife to be taken by a judicial offi- 
cer or notary public, to be certified by him in a par- 
ticular form, and to be recorded in the registry of 
deeds, is twofold: not only to protect the wife by 
making it the duty of such an officer to ascertain and 
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to certify that she has not executed the deed by com- 
pulsion of her husband, or in ignorance of its con- 
tents, but also to facilitate the conveyance of the es- 
tates of married women, and to secure and perpetu- 
ate evidence, upon which innocent grantees as well as 
subsequent purchasers may rely, that the require- 
ments of the statute necessary to give validity to the 
deed have been complied with. Lawrence v. Heister, 
3 Har. & J. 371, 377. The duty of examining the wife 
privily and apart from her husband, of explaining the 
deed to her fully, and of ascertaining that she exe- 
cuted it of her own free will, without coercion or un- 
der his influence, is a duty imposed by law upon the 
officer, involving the exercise of judgment and dis- 
cretion, and thus a judicial, or quasi-judicial act. 
The magistrate is required to ascertain a particular 
state of facts, as having ascertained it, to certify it 
for record, for the benefit of the parties to the deed, 
and of all others who may thereafter acquire rights 
ander it. And the statute expressly provides, that 
upon the recording of the certificate, ‘‘ the deed shall 
be as effectual inlaw as if she had been an unmarried 
woman.” The reasonable, if not the necessary, con- 
clusion is, that except in case of fraud, the certificate 
made and recorded as the statute requires, is the sole 
and conclusive evidence of the separate examination 
and acknowledgment of the wife. It has been de- 
cided by this court, in a case arising under a similar 
statute of Virginia, that if the certificate as recorded 
is silent as to these facts, the want cannot be sup- 
plied by parol evidence that the wife was duly exam- 
ined; and this for the reason stated by Mr. Justice 
Trimble in delivering judgment, as follows: ‘* What 
the law requires to be done, and appear of record, can 
ouly be done and made to appear by the record itself, 
or an exemplification of the record. It is perfectly 
immaterial whether there be an acknowledgment or 
privy examination in fact or not, if there be no rec- 
ord made of the privy examination; for by the ex- 
press provisions of the law, it is not the fact of privy 
examination merely, but the recording of the fact, 
which makes the deed effectual to pass the estate of a 
feme covert.’’ Elliott v. Peirsol, 1 Pet. 328, 340. That 
the magistrate’s certificate, when made in the form 
required by the statute, and duly recorded, is con- 
clusive evidence that he has performed his duty, has 
not been directly adjudged by this court, but the 
course of its decisions has tended to this conclusion. 
In Drury v. Foster Mr. Justice Nelson, in delivering 
judgment, observed: ‘‘There is authority for saying, 
that where a perfect deed has been signed and ac- 
knowledged before the proper officer, an inquiry into 
the examination of the feme covert, embracing the 
requisites of the statute as constituting the acknowl- 
edgment, with a view tocontradict the writing, is in- 
admissible ; that the acts of the officer for this purpose 
are judicial and conclusive.’” 2 Wall. 24, 34. And in 
Young v. Duvall the court said that if the officer's 
certificate ‘‘can be contradicted, to the injury of 
those who in good faith have acted upon it, the proof 
to that end must be such as will clearly and fully 
show the certificate to be false or fraudulent. The 
mischiefs that would ensue from a different rule could 
not well be overstated. The cases of hardship upon 
married women that might occur under the operation 
of such a rule are of less consequence than the gen- 
eral insecurity of titles to realestate, which would in- 
evitably flow from one less rigorous.’’ 109 U. 8. 573, 
577. It would be inconsistent with the reasons above 
stated, as well as with a great weight of authority, to 
hold that in the case of a deed actually executed by a 
married woman of full age and sound mind, a certifi- 
cate of her separate examination and acknowledg- 
ment, in the form prescribed by the statute, and duly 
recorded with the deed, can afterward, except for 





fraud, be controlled or avoided by extrinsic evidence 
of the manner in which the examination was con- 
ducted by the magistrate. Comegys v. Clarke, 44 Md. 
108; Jamison v. Jamison, 3 Whart. 457; Williams v. 
Baker, 71 Penn. St. 476; Harkins v. Forsyth, 11 Leigh, 
294; Greene v. Godfrey, 44 Me. 25; Baldwin v. Snow- 
den, 11 Obio St. 203; Graham v. Anderson, 42 Ill. 514; 
Dolph v. Barney, 5 Ore. 191; Johnston v. Wallace, 53 
Miss. 331; Hartley v. Frosh, 6 Tex. 208. See also 
Bancks v. Ollerton, 10 Exch. 168, 182. Asto such of 
the cases cited by the learned counsel for the appel- 
lant as have not been already referred to, it may be 
remarked, that in Rhea v. Rhenner, 1 Pet. 105, in 
Hepburn v. Dubois, 12id. 345, in Dewey v. Campau, 4 
Mich. 565, and in O’Ferrall v. Simplot, 4 Iowa, 381, the 
requisite certificate was either wanting or defective 
upon its face, and that Dodge v. Hollinshead, 6 Minn. 
25 (Gil. 1), and Landers v. Bolton, 26 Cal. 393, were 
decided under statutes which expressly provided that 
the certificate should not be conclusive, but might’be 
rebutted by other evidence. (3) A married woman 
and ber husband conveyed her separate real estate to 
secure notes held by the bank for the debt of the hus- 
band. By his consent, the receiver of the bank, ap- 
pointed by the comptroller of the currency, collected 
the rents and paid them into the United States treas- 
ury, subject to the order of the comptroller. The 
wife sought by bill to compel the receiver to account 
to her for the rents received by him. Held, that they 
were not to be accounted for in that action. (4) 
Plaintiff, a married woman, and her husband con- 
veyed by deed her separate property to one who con- 
veyed it to a third party to hold in trust to secure the 
payment of certain notes payable to the husband, and 
indorsed by him to acreditor. She filed a bill to set 
aside the deeds: pending the suit the court appointed 
a receiver to collect the rents and profits: the court 
held the deeds valid, and the land when sold was in- 
sufficient, by more than the rents and profits col- 
lected, to pay the debt secured by the deeds. Held, 
that she had no claim on the fund created by the 
rents during the pendency of the suit. Nov. 14, 1887. 
Hitz v. Jenks. Opinion by Gray, J. 


PATENT—OF LAND—FRAUD—BONA FIDE PURCHASER. 
—We have had recent occasion to consider the ques- 
tion of the character and degree of proof necessary in 
such cases to invalidate titles held by purchasers in 
good faith for value, and without notice, under pat- 
ents issued by the United States. In Maxwell Land- 
Grant case, 121 U. 8. 325, 379, it is said: ‘‘ The delib- 
erate action of the tribunals to which the law commits 
the determination of all preliminary questions, and 
the control of the process by which this evidence of 
title is issued to the grantee, demands that to annul 
such an instrument, and destroy the title claimed un. 
der it, the facts on which this action is asked for must 
be clearly established by evidence entirely satisfac- 
tory to the court, and that the case itself must be en- 
tirely within the class of causes for which such an in- 
strument may be avoided. * * * We take thegen- 
eral doctrine to be, that when in a court of equity it 
is proposed to set aside, to annul, or to correct a writ- 
ten instrument for fraud or mistake in the execution 
of the instrument itself, the testimony on which this 
is done must be clear, unequivocal and convincing, 
and that it cannot be done upon a bare preponder- 
ance of evidence which leaves the issue in doubt. If 
the proposition as thus laid down in the cases cited is 
sound in regard to the ordinary contracts of private 
individuals, how much more should it be observed 
where the attempt is to annul the grants, the patents, 
and other solemn evidences of title emanating from 
the government of the United States under its official 
seal? In this class of cases the respect due to a pat- 
ent, the presumptions that all the preceding steps re- 
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quired by the law had been observed before its issue, 
the immense importance and necessity of the stabil- 
ity of titles dependent upon these official instruments 
demand that the effort to set them aside, to annul 
them, orto correct mistakes in them, should only be 
successful when the allegations on which this is at- 
tempted are clearly stated, and fully sustained by 
proof. Itis not to be admitted that the titles by 
which so much property in this country and so many 
rights are held, purporting to emanate from the au- 
thoritative action of the officers of the government, 
and as in this case, under the seal and signature of the 
president of the United States himself, shall be de- 
pendent upon the hazard of successful resistance to 
the whims and caprices of every person who chooses 
to attack them in a court of justice; but it should be 
well understood that only that class of evidence which 
commands respect, and that amount of it which pro- 
duces conviction, shall make such an attempt success- 
ful.” It thusappears that the title of the defendants 
rests upon the strongest presumption of fact, which 
although they may be rebutted,;nevertheless can be 
overthrown only by full proofs to the contrary, clear, 
couvincing and unambiguous. The burden of pro- 
ducing these proofs, and establishing the conclusion 
to which they are directed, rests upon the govern- 
ment. Neither is it relieved of this obligation by the 
negative nature of the proposition it is bound to es- 
tablish. I[t is indeed sometimes said that a negative 
is incapable of proof, but this is not a maxim of the 
law. In the language of an eminent text-writer: 
** When the negative ceases to be a simple one—when 
it is qualified by time, place or circumstance—much 
of this objection is removed, and proofof a negative 
may very reasonably be required when the qualifying 
circumstancesare the direct matter in issue, or the 
affirmative is either probable in itself, or supported by 
a presumption, or peculiar means of proof are in the 
hands of the party asserting the negative.’’ Best Ev. 
(Am. ed.), 1883, § 270. So also id., § 273: ‘‘ When a pre- 
sumption is in favor of the party who asserts the neg- 
ative, it only affords an additional reason for casting 
the burden of proof un his adversary; itis when a pre- 
sumption is in favor of the party who asserts the af- 
firmative that its effect becomes visible, as the opposite 
side is then bound to prove his negative.’ Also id., 
§ 276: ‘** This appears from the case of Doe v. White- 
head, 8 Ad. & E. 571, which was an ejectment by a 
landlord against a tenant on an alleged forfeiture by 
breach of a covenant in his lease to insure against fire 
in some office in or near London, in which it wus con- 
tended that it lay on the defendant to show that he 
had insured, that being a fact within his peculiar 
knowledge. The argument ab inconveniente was 
strongly urged, viz., that the plaintiff could not bring 
persons from every insurance office in or near London 
to show that no such insurance had been effected by 
the defendant, and Rex v. Turner, 5 Maule & S. 206; 
Apothecaries’ Co. v. Bentley, Ryan & M. 159, and 
some other cases of that class, were cited. But Lord 
Denman, C. J., in delivering judgment, said: ‘I do 
not dispute the cases on the game laws which have 
been cited; but there the defendant is in the first in- 
atance shown to have done an act which was unlaw- 
ful unless he was qualified, and then the proof of 
qualification is thrown upon the defendant. Here 
the plaintiff relies on something done or permitted by 
the lessee, and takes upon himself the burden of 
proving that fact. The proof may be difficult where 
the matter is peculiarly within the defendant’s knowl- 
edge, but that does not vary the rule of law.’ And in 
the same case Littledale, J., said: ‘In the cases cited 
as to game, the defendant had to bring himself within 
the protection of the statutes; and a like observation 








applies to Apothecaries’ Co. v. Bentley. But here, 
where alandlord brings an action to defeat the estate 
granted to the lessee, the onus of proof ought to lie on 
the plaintiff.’ And this ruling has been upheld by 
subsequent cases. Toleman v. Portbury, L. R., 5Q.B. 
288; Wedgwood v. Hart, 2 Jur. (N. 8.) 288; Price v. 
Worwood, 4 Hurl. & N. 512.’’ Mr. Greenleaf states 
the rule in equivalent terms. He says (1 Greenl. Ev., 
§ 78): “To this general rule, that the burden of proof 
is on the party holding the affirmative, there are some 
exceptions, in which the proposition, though negative 
in its terms, must be proved by the party who states 
it. Oneclass of these exceptions will be found to in- 
clude those cases in which the plaintiff grounds his 
right of action upon a negative allegation, and where 
of course this negative is an essential element in his 
case.”’ And in section 80: *‘So where the negative 
allegation involves a charge of criminal neglect of 
duty, whether official or otherwise, or fraud, or the 
wrongful violation of actual lawful possession of prop- 
erty, the party making the allegation must prove it; 
for in these cases the presumption of law, which is 
always in favor of innocent and quiet possession, is in 
favor of the party charged.’’ In the present case the 
facts shown are, in our opinion, not sufficient to over- 
come the presumption of innocerce on the part of the 
register and receiver of the land-office. It is quite 
consistent with these facts that real persons, whether 
under their own or assumed names, did actually ap- 
pear before them and make pre-emption claims. 
There is no testimony whatever tending to establish 
directly any complicity on their part with the fraud 
which may have been practiced upon them, and not 
through them. It is certain that there were real per- 
sons acting in the matter. The purchase price due on 
the entry of the lands was in fact paid. There is no 
proof of any actual fabrication of the papers, the gen- 
uineness of which is not negatived by any internal 
evidence. The allegations in the bill, that they were 
in fact manufactured by the register and receiver and 
Hunt, or by any one with their connivance, are en- 
tirely unsupported by direct evidence. Colorado Coal 
& Iron Co. v. United States. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


DAMAGES — MEASURE — TAKING MARBLE FROM 
quarry.— In a suit in equity for wrongfully taking 
marble from a quarry leased to complainant by the 
defendants’ grautor, where it does not appear that the 
defendants acted in willful disregard of com plainant’s 
rights, and where many iustruments similar to com- 
plainant’s lease have been held void under the statute 
of frauds, the proper measure of damages for the 
marble taken is its value as it existed before quarry- 
ing. There are two rules of compensation of damages, 
in these cases of mining trespass, recognized by the 
courts, sometimes designated as the mild and the 
harsh rule. The mild rule is applied where the wrong 
was innoce:ctly done, by mistake or inadvertence; the 
harsh, where the facts show the trespass to have been 
malicious, or with full knowledge of the title of the 
injured party, and in willful disregard of his rights. 
The former rule charges the defendant with the value 
of the coal, ore or rock mined in situ, usually meas- 
ured by the royaity charged in the particular locality; 
the latter charges him with the value of the same 
after severance, without compensation for mining and 
preparing for market. The same rules are applied by 
the modern decisions in cases of mines, etc., where as 
incident to the relief sought by a billin equity, an ac- 
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count is asked, as obtains in an action at law for the 
same character of trespass. See Root v. Railway Co., 
105 U. S. 189, where Mr. Justice Matthews discusses 
this question at length. We think, that under the 
facts of the case at bar, neither the mild nor the harsh 
rule should be applied, but that the rule which recog- 
nizes a modification of the two extremes furnishes the 
true measure of damages. To allow the mild rule, as 
iusisted on by the defendants—that is, the value of the 
rock in its bed, to be ascertained by the royalty 
charged in that locality —would manifestly not reach 
the justice of the case. It would lead to this anomaly: 
the royalty that would be awarded complainant would 
be five cents per cubic foot for the stone quarried, 
together with the $20 per annum, and to become enti- 
tled to this, the complainant under the terms of the 
lease would have to pay the defendants, as the holders 
of the legal title to the soil, under their deed from 
Fudge, the same sum of five cents per cubic foot, and 
$20 rent, thus offsetting the damages with the rent re- 
served, and virtually allowing the owner of the soil to 
vacate and annul a lease of a mining or quarry-right at 
pleasure, and take to himself all the profits of operat- 
ing the mine or the quarry, upon surrendering noth- 
ing but the rent or royalty reserved in the lease. This 
would be virtually to place a premium upon the breach 
of contract, and would tend toinvite trespass. On 
the other hand, to apply the harsh rule in the case at 
bar would be to place a punishment upon the defend- 
ant not warranted in cases except where the trespass 
has been without the slightest color of title, and in 
willful disregard of the rights of others, which we are 
not authorized to say is the case here. While we hold 
that the complainant has title tothe right to quarry 
rock on the land in question, yet we are not prepared 
to say that the defendants have acted in willful disre- 
gard of his right. We cannot say that they have not 
acted under an honest, though erroneous opinion, as 
to the title to the rock. Of course ignorance of law 
as to the legal efficacy of complainant’s lease would in 
no manner discharge defendants from legal liability 
for damages growing out of their trespass, but after 
their liability is adjudged and fixed, the fact of an honest 
mistake as to title can and should be looked to bya 
court of equity in fixing the measure of damages. As 
was said by this court in Ross v. Scott, 15 Lea, 479, 
“the question is not one of negligence or oversight, 
but of good faith.’? The weight of authority, both 
English and American, now is that where there is an 
honest dispute as to the title, the harsh rule contended 
for is not applied. In view of the many decisions of 
the courts under the statute of frauds, holding some- 
what similar descriptions of the property void, who 
can say that there was no room for an ‘honest dis- 
pute as to title’’ in the case at bar? The rule of equity 
in such case is that which furnishes just compensation 
to the injured party. Applying this rule would be to 
award the complainant the value of the marble on the 
farm as quarried, cut and dressed, ready for market, 
less the usual and reasonable cost of quarrying, cutting 
and dressing. This prevents the defendants (who 
stand in this record in the position of lessors to the 
complainant) from taking profit or benefit by their 
action in the premises, and at the same time gives, as 
near as may be, the complainant the full benefit of his 
right to quarry marble on the ‘‘ Rose Hill”? farm, 
which is the only right that has been invaded by the 
defendants. It would not profit us to review in this 
opinion —already longer than was intended — the 
many cases to which our attention has been called. 
To do so would be to present a conflict of authorities 
greater than that which marked the controversy be- 
tween Mr. Sedgwick and Prof. Greenleaf as to ex- 
emplary damages, without a corresponding benefit. 
We content ourselves therefore witha reference to 





Ensley v. Nashville, 2 Baxt. 144; Mining Co. v. Moses, 
15 Lea, 300, and Ross v. Scott, id. 476,in the last of 
which cases will be found ample reference to the text- 
books and reported cases as gathered by the learning 
of the distinguished judge who wrote the opinion 
of this court in that case. Tenn. Sup. Ct., Sept. 27, 
1887. Dougherty v. Chesnutt, Opinion by Folkes, J. 


DEED — STIPULATION AS TO QUANTITY OF LAND — 
COVENANT.— A description in the deed of the land by 
metes and bounds, and also as containing a certain 
number of acres, does not constitute such a covenant, 
although words of estimation, as “ more or less,’’ are 
omitted. The only question that remains is whether 
arecovery can be had by the plaintiff upon the terms 
of the deed itself. There is no express covenant in the 
deed that the land conveyed contains any definite 
number of acres. The designation of the number of 
acres is in connection with and is a part of the descrip- 
tion of the land conveyed. If at the execution of the 
deed the intention of the parties had been that a 
definite number of acres should be assured to the 
vendee, the proper way would have been and it would 
have been as easy as proper, to incorporate a covenant 
in the deed to that effect. It would have been as easy 
todo so astocovenant thatit is free from incum- 
brances. No such covenant as to quantity having been 
inserted in the deed, no recovery can be had upon the 
deed itself for any deficiency in the number of acres 
in the tract conveyed by it. Powell v. Clark, 5 Mass. 
355; Perkins v. Webster, 2 N. H. 287; Large v. Penn, 
6 Serg. & R. 488; Williams v. Hathaway, 19 Pick. 387; 
Kreiter v. Bomberger, 82 Penn. St. 59; Beall v. Berk- 
halter, 26 Ga. 566. And it-may be saidin this case, as 
was said by Justice Sharswood in the case of Kreiter 
v. Bomberger: ** The vendee threw out no anchor to 
windward as to quantity, as he did as to title, by his 
covenant of general warranty. If within the period 
of six years from the time of the transaction, a con- 
tract of purchase and sale, fully executed by delivery 
of the deed and payment of the purchase-money, can 
be overhauled and materially changed, very disastrous 
consequences will ensue, not only to vendors called 
upon to refund what they had every reason to believe 
was their own, and had a right to deal with accord- 
ingly, but to the public at large, by sowing the seeds 
of an abundant crop of lawsuits. Ohio Sup. Ct., Nov. 
1, 1887. Brumbaugh v. Chapman. Opinion by Min- 
shall, J. 


INSURANCE—BENEFICIARY—EFFECT OF DIVORCE.— 
The by-laws of a mutual benefit association, organized 
for the purpose of defraying the expenses of the sick- 
ness and burial of its members, and rendering pecuni- 
ary aid to their families or heirs, provided for the pay- 
ment of the balance to the person or persons designated 
by the member, provided that they were heirs or 
members of his family, and that if the party designa- 
ted were deceased, the money should be paid to the 
widow, children, or their guardian, or to the heirs, if 
neither widow nor children were living. Held, that 
the wife of a member who had been designated by him 
asa beneficiary had lost her rights as such by obtain- 
ing a divorce from him. Mass. Sup. Jud. Ct., Oct. 20, 
1887. Tyler v. Odd Fellows’ Mut. Relief Ass’n. Opinion 
by Knowlton, J. 

PARTY WALL — LIABILITY OF GRANTEE TO PAY 
PROPORTION OF CosT.— The question presented by the 
case for our determination is this: When a party- 
wall is built equally upon the lots of adjoining owners 
by one of them, and is afterward used for a building 
erected by his neighbor, who does not pay for the part 
of the value thereof as required by law, and conveys 
the lot to one having full notice of the facts, is such 
purchaser liable to his neighbor in an action to recover 
half the cost of the party-wall? We think he is. The 
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defendant’s grantor, by using the party-wall, becomes 
liable for half of its cost. She had the right to make 
it acommon wall by paying half its appraised value. 
Code, § 2020. It follows that when she used the wall, 
she assumed to pay half of its value, as required by 
law. Her obligation to pay is raised by the statute; 
and plaintiffs’ right to recover is based upon this 
obligation. Her grantee, having full knowledge of the 
facts, stands in her shoes. He will not be heard ina 
court of law to deny his obligation to pay for the wall, 
the full benefit of which he enjoys, having notice that 
it has not been paid for. The right to use a party- 
wall isa right running with the land». Thomson v. 
Curtis, 28 Iowa, 229. That right is dependent upon 
payment of one-half of its value. But defendant ac- 
quired no such right from his grantor for the reason 
that she had not paid forthe wall. But he uses the 
wall, and for himself becomes liable, by reason of that 
use, to pay forit just as his grantor was liable. This 
liability is based upon the benefit he receives from the 
use of the wall, which was erected with his neighbor’s 
money, and the full notice he possesses, that his 
grantor had not paid forthe wall. He having such 
notice, stands in the shoes of his grantor, and is liable 
just as she would be had she not conveyed the land. 
He is to be regarded as liable to plaintiff by reason of 
his appropriation of the wall, and his notice that it 
has not been paid for. Iowa Sup. Ct., Oct. 15, 1887. 
Pew v. Buchanan. Opinion by Beck, J. 


RAILROAD COMPANIES — ASSAULT UPON PASSENGER 
BY STRANGER.— Where it appears that the plaintiff, 
while standing upon the platform of one of the cars of 
atrain, which he was about to enter asa passenger, 
was knocked off and robbed, just as the train started, 
by a person holding a lantern in one hand and a club 
in the other; and where it does not appear that the 
person committing the assault and robbery was an 
employee of the railroad company, otherwise than 
that he carried a lantern with letters on it, and worea 
cap with a badge upon it; and where it does not ap- 
pear that the assault was made in ejecting, or attem pt- 
ing to eject the plaintiff from the cars, by any one 
connected with the operation of the train, or having 
any charge of the depot, its ground, or the road; and 
where it further appears that the alleged assault was 
wholly disconnected from any service in which any 
employee of the railroad company was engaged; held, 
that the railroad company operating the train is not 
responsible for the wrongful acts committed upon the 
plaintiff, under a petition charging that the plaintiff 
was assaulted and injured by the servants and em- 
ployees operating and controlling a train of the com- 
pany. Kan. Sup. Ct., Oct. 8, 1887. Sachrowitz v. 
Atchison, T. & 8. F. R. Co. Opinion by Horton, C. J, 
NEGLIGENCE — RAILROAD FIRES.— Under a 
statute which provides that a railroad company shall 
be responsible for loss by fire communicated by its 
locomotive engine, such company is not responsible 
for goods destroyed by fire while in its possession 
under a contract for carriage. It was the duty of the 
plaintiff to remove the goods immediately upon their 
arrival. The depot is not designed for the continued 
storage of goods for the convenience of parties, but 
only for temporary custody until they can be taken 
away. The plaintiff's goods were therefore without 
right in the defendant's depot, at the time of the fire, 
and therefore, in a sense, wrongfully. The fact that 
Blaisdell had paid for the use of the store-house did 
not, even while so paying, change the relation of the 
parties. The payment of rent was only in the nature 
of acharge for warehousing received goods, ordinarily 
covered by transportation charges. Norway Plains 
Co. v. Railroad Co., 1 Gray, 263; Miller v. Mansfield, 
112 Mass. 260. Whatever analogy the plaintiff Blais- 





September 21, 1886, and the subsequent action of the 
parties. The sending of the bill November 1 was not 
evidence of non-acceptance of Blaisdell’s notice. 
Blaisdell cannot claim that their subsequent occupa- 
tion was a continuation of their former relations with 
the company. They gained no new rights by such 
occupation. The defendant contends, that after the 
receipt of the notice of September 21, whatever goods 
plaintiff had in defendant’s depot, by or for transporta- 
tion, were in its hands as acommon carrier upon the 
same terms as all other goods received by or for trans- 
portation. This action is not brought for any common- 
law liability as carrier. When parties see fit to stipu- 
late what their relations shall be touching any matter, 
their stipulations fix their rights and liabilities, and 
exclude what is not fairly included in them. The stat- 
ute referred to gives protection to owners of property 
who have made no arrangement with the railroad 
corporation about it. It was not intended to prevent 
property owners and railroad corporations making 
contracts determining their respective rights and 
duties relating to particular property, or to apply to 
cases where such coutracts have been made. Nor is 
there any difference in this regard between express and 
implied contracts. If arailroad corporation and an 
owner of land or personal property make an arrange- 
ment about it, from which the law implies a contract 
broad enough to cover the subject of liability for loss 
or injury, this contract, implied from their voluntary 
act, fixes their rights, and excludes tbe provisions of a 
statute intended for cases not covered by a contract. 
The plaintiff had employed the defendant as a common 
carrier, to transport his goods to Chicopee. He volun- 
tarily entered into an arrangement which involved 
the subject of the defendan’s liability for loss of the 
property, or injury to it from any cause, and which 
determined his rights as definitely under the contract 
implied by law as if the purties had written out and 
signed stipulations in detail. The defendant was 
bound to carry the goods, and was an insurer of them 
until the transit ended, and was then liable as a ware- 
houseman for any want of ordinary care during such 
reasonable time as they should remain in its custody 
awaiting the call of the consignee. This was the extent 
of its liability. In the language of Chief Justice Shaw, 
such an arrangement ‘‘weconsider to be one entire 
contract for hire; and although there is no separate 
charge for storage, yet the freight to be paid fixed by 
the company as acompensation for the whole service 
is paid as well for the temporary storage as for the 
carriage.’’ Norway Plains Co. v. Railroad Co., 1 Gray, 
272. The goods having been destroyed while in the 
possession of the defendant under the contract, the 
plaintiff must seek his remedy under it, and the stat- 
ute referred to does not apply. Mass. Sup. Jud. Ct. 
Oct. 20, 1887. Bussett v. Connecticut River R. Co. 
Opinion by Knowlton, J. 

TRADE-MARK — CIGAR-MAKERS’ UNION — CAPACITY 
To suE.— A complaint in an action brought by Louis 
E. Allen and others, as *‘ officers and members of the 
Cigar-Makers’ Protective Union No. 98, of the State 
of Minnesota, a branch and member of the Cigar- 
Makers’ International Union of America, composed of 
local union societies,’’ to restrain defendant from put- 
ting up, selling, stamping or offering for sale any boxes 
containing any cigars whatever, having posted, placed, 
or put thereon alabel or trade-mark in imitation of 
plaintiffs’ label, and having thereon the words ** Union- 
Made Cigars,’”’ shows a proprietary interest in plain- 
tiffs in the trade-mark or label entitling them to main- 
tain the action. Affirmance by divided court. Minn. 
Sup. Ct., Oct. 10, 1887. Allen v. McCarthy. Opinion 
per Curiam. 

* WILL — CONSTRUCTION — “‘HEIRS.’’— A testator, 





dell’s occupation had, was terminated by notice of 
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daughter and her husband during their joint lives, 
and to the survivor of them during the life of such 
survivor; aud if his daughter should die leaving issue, 
then such land to go tosuch issue and heirs after the 
termination of the life-estate; ‘* but if my said daugh- 
ter should die without leaving such issue, then my 
will is that * * * the said land and plantation 
should pass and descend to my heirs according to the 
laws of descent in Virginia, and their heirs forever.’’ 
The testator died in 1834, leaving his said daughter as 
his sole heir at law. Her husband died in 1854, and 
she died in 1884, without having had, and without 
leaving issue. Held, that the limitation over to the 
heirs of the testator according to the laws of descent 
in Virginia, and their heirs forever, referred to those 
who were his heirs at the time of his death, and not 
to those who might be his heirs at the time of his 
daughter’s death, and that the daughter tooka fee- 
simple estate in the said land, which was determinable 
by her leaving issue at her death, and which becamé 
absolute upon her death without issue. If thedaugh- 
ter had no issue, then it would seem that he naturally 
would prefer her, his only child and right heir, to 
others not so near in blood and affection, and give the 
estute to her absolutely, without limitation or restric- 
tion, todo with as she pleased. Such would be the 
natural conclusion, in the absence of any thing in the 
will to the contrary, if we were driven to the ties of 
blood as they are known in the common experience of 
men, aud were not confined to the will itself, to be 
read and interpreted in the light of well-settled legal 
principles. There is nothing in the language used by 
the testator inconsistent with this natural inclination 
of a father to send his property along with his affection 
for his daughter and only child. Not even once in his 
will did the testator allude to his brother and sister, 
or to their descendants. Why then should he be sup- 
posed to have intended the property ultimately for 
them, in the event his daughter should die without 
issue, when he failed to say so, and when they are not 
referred to in the will? There is no expression em- 
ployed in the will that indicates, in the least degree, 
any purpose to designate, as the class of persons who 
should take the estate at the death of the testator’s 
daughter without issue, those who would be his heirs 
at law at her death. There are no words pointing to 
his heirs at a future period. The word ‘ then” is not 
here used as an adverb of time. It evidently means 
“in that event;’’ that is, in the event his daughter 
died without issue. 3Jarm. Wills, 683. There is noth- 
ing favorable to the plaintiffs in error in the testator’s 
use of the plural word “* heirs,’’ nor can its use exclude 
the idea that the testatorial intent was to limit the 
estate to the daughter, who was the sole ‘‘heir.’’ In 
Pilkington v. Spratt, 5 Barn. & Adol. 731, wherea 
testator devised to‘his son A., and M., his wife, and B., 
and N., his wife, or the survivor of them, for their 
lives, with remainder to the male heir of the testator, 
the remainder was held to vest, at testator’s death, in 
C., who was his male heir at that time. In Cholmon- 
deley v. Maxey, 12 East, 589, devise to certain persons 
for life (one of whom was testator’s heir at law at his 
death), with remainders successively to their heirs in 
tail male, with the ultimate remainder to the testa- 
tor’s right heirs, held that this ultimate remainder (or 
rather reversion) vested in the heir of the testator at 
his death, and not in the persons who would have been 
his heirs at the termination of the intervening limita- 
tions. See also Wrightson v. Macaulay, 14 Mees. & W. 
214, 231. In Boydell v. Golightly, 14 Sim. 327, 345, 347, 
where there was a devise to trustees in trust for the 
support of testator’s son John for his life, and then for 
his son John’s first son and the heirs of his body, and 
then, successively to several other persons for life, 
with remainder in them to the sons of each, succes- 








sively, in tail, with remainder to testator’s own right 
heirs forever, it was held, John having died without 
issue, and the intervening limitations having all failed, 
that the ultimate trust vested, on the testator’s death 
in his son John as his heir at law, at his death. To 
the same effect are numerous other authorities, which 
need not be cited here. Redfield, in his work on Wills, 
after stating the rule as settled by the authorities, 
says: “So the law in England is now regarded as 
fully settled.” 2 Redf. (2d ed.) 92, marg. p. 104. 
Against the overwhelming weight of authorities thus 
settling the rule in England, the learned counsel for 
the plaintiffs in error oppose seven or eight English 
decisions. Of these it is sufficient to say, that in most 
of them, the limitations contain words declarative of 
an intention that the estate should vest at a period 
subsequent to the death of the testator. Some of them 
have been disapproved by the courts in later cases. 
Two of them (Booth v. Vicars, 1 Colly. 6,and Godkin 
v. Murphy, 2 Younge & C. Ch. 351) were referred to 
in the later case of Bird v. Luckie, 8 Hare, 301, by the 
vice-chancellor who decided them, as unimportant 
and of doubtfulcorrectness. Of two others, 2 Jarm. 
Wills, 679, says: ** At the present day such decisions as 
Briden v. Hewlett, 2 Mylne & K. 90, and Butler v. 
Bushnell, 3id. 282, would probably not be made.’’ 
While of Jones v. Colbeck, 8 Ves. 38, it was remarked 
by Stuart, V. C., in Inre Barber, 1 Smale & G. 122: 
“That case has the singular property of being often 
cited as authority, always considered as open to objec- 
tion, and never fcllowed.”” Va. Sup. Ct. App., Sept. 
22, 1887. Stokes v. Van Wyck. Opinion by Richard- 
son, J. 





DEVISE — ERRONEOUS DESCRIPTION.— A will 
contained a devise of ‘“‘a small farm in Wayne 
county, lowa, near the Missouri line.’”’ The testator 
owned a forty-acre farm in Lucas county, but no land 
in Wayue county, except a ten-acre timber lot inten- 
ded to be used in connection with the farm. Held, 
that this was not a case of latent ambiguity, and that 
parol evidence was inadmissible to show that the 
testator intended to devise the farm in Lucas county. 
The fact that the ten-acre tract is appurtenant to the 
forty-acre farm is not sufficient to identify the farm 
in controversy, there being nothing in the will show- 
ing the connection of the two tracts as constituting 
one farm. We think it cannot be doubted that parol 
evidence, or evidence dehors the will, is not admissible 
to supply omissions therein, or to vary or control its 
terms, nor can it be denied that such evidence may be 
used to explaina latent ambiguity, and in such case 
to direct the application of the description to the sub- 
ject. The cases bearing upon the question before us 
are numerous, and to some extent difficult to harmo- 
nize. They are extensively cited in Fitzpatrick v. 
Fitzpatrick, 86 Lowa, 674, which in our opinion sus- 
tains the vonclusion that the devise before us cannot 
be applied to the land in controversy by evidence de- 
hors the will. A few other cases than those cited in 
Fitzpatrick v. Fitzpatrick could be referred tv, but 
we think it unnecessary, in view of the fact, that in 
our opinion they are not in conflict with the rule 
which we think is taught by all the authorities. That 
rule may be stated in the following language: If 
after the false description is discarded, there remains 
in the devise language sufficient to direct to the 
identification of the subject with sufficient certainty, 
an estate will pass thereby. But when the false lan- 
guage is eliminated, and nothing remains directing in- 
quiry which may result in discovering the true sub- 
ject of the devise, it is void. Thus if the description 
by metes and bounds, or by congressional subdivision 
is false, but itis aided by language declaring the 
ownership or possession of the land by the devisor or 
other, or the like, it is good. The devise under con- 
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sideration, after discarding the false description aris- 
ing from the name of the county, is this, and no more: 
** A small farm in lowa, near Missouri line.’’ There 
is not one word in the will directing inquiry to any 
source which may aid in discovering the locality of 
the farm. Without such aid, it would be in vain to 
search near the Missouri line, for 240 miles, for the 
small farm. In our opinion, the doctrine of Fitzpatrick 
v. Fitzpatrick controls the disposition of this case. 
Counsel for defendant think as the ten-acre tract is 
appurtenant to the large tract, and isin Waynecounty, 
this will serve to identify the land in controversy. 
But there is nothing in the will showing the connection 
of the two tracts of land as constituting one farm. It 
surely will not doto say that aten-acre tract of land 
is a part of a farm six miles away. It is doubtful in- 
deed, whether the ten-acre tract is sufficiently identi- 
fled by the description of the will declaring it 
to be in Wayne county. But if we assume that 
it is, it cannot be claimed that its description will aid 
the description of the other tract, in the absence of 
any thing directing inquiry thereto. Iowa Sup. Ct., 
Oct. 13, 1887. Christy v. Badger. Opinion by Beck, J. 


————>+—__—_ 


MR. JUSTICE MILLER ON JURY TRIAL. 


[Extracts from the American Law Review.] 

I must confess that my practice in the courts before 
I came to the bench had left upon my mind the im- 
pression that as regards contests in the courts in 
civil suits, the jury system is one of doubtful utility; 
and if I had then been called upon as a legislator to 
provide for a system of trial in that class of actions, I 
should have preferred a court constituted of three or 
more judges, so selected from different parts of the 
district or circuit in which they presided as to pre- 
vent, so far as possible, any preconcerted action or 
agreement of interest or opinion, to decide all the 
questions of Jaw and fact iu the case, rather than the 
present jury system. * * * This impression upon 
me, growing out of my practice, I have since come to 
think however was largely due to the fact, that owing 
to popular and frequent elections of the State judges 
and insufficient salaries, the judges of those courts in 
which I mainly practiced were neither very compe- 
tent as to their learning, nor sufficiently assured of 
their position to exercise that control over the pro- 
ceedings in a jury case, and especially in instructing 
the jury upon the law applicable to it, which is essen- 
tial to a right result in a jury trial. It may as well be 
stated here that a case submitted to the unregulated 
discretion of a jury, without that careful. discrimina- 
tion between matters of fact and matters of law, 
which it is the duty of the court to lay before them, 
is but little better than a popular trial before a town 
meeting. * * * An experience of twenty-five years 
on the bench, and an observation during that time of 
cases which came from all the courts of the United 
States to the Supreme Court for review, as well as of 
cases tried before me at nisi prius, have satisfied me 
that when the principles above stated (principles upon 
which judges should instruct) are faithfully applied 
by the court in a jury trial, and the jury is a fair one, 
as a method of ascertaining the truth in regard to dis- 
puted questions of fact, a jury is in the main as valu- 
able as an equal number of judges would be, or any 
less number. AndI must say, that in my experience 
in the conference room of the Supreme Court of the 
United States, which consists of nine judges, I have 
been surprised to find how readily those judges come 
to an agreement upon questions of law, and how often 
they disagree in regard to questions of fact which ap- 
parently are as clear as the law. * * * Iam there- 
fore of the opinion that the system of trial by jury 
would be much more valuable, much shorn of many 











of its evils, and much more entitled to the confidence 
of the public as well as of the legal and judicial minds 
of the country, if some number less than the whole 
should be authorized to render a verdict. I would not 
myself be willing that a bare majority should be per- 
mitted todo this. There could be little difference in 
the confidence which would be reposed by the court, 
the public, or the parties, in the opinion of five men 
or of seven. It should be something more then than 
a bare majority. If the jury isto consist of twelve 
men, I certainly would not be willing that its verdict 
should represent less than eight, which is two-thirds, 
or probably nine, which is three-fourths. Many of 
what are called mistrials, produced by a failure of 
the jury to render a verdict, would be avoided if the 
power were given tonine or eight to render a verdict 
instead of requiring them all to unite in it, and such a 
verdict would be entitled to as much confidence as if 
it were unanimous. In respect to civil actions, where 
the question at issue is the right to specific property, 
or to damages for failure to fulfill a contract, or torts 
against the person or property of the plaintiff, this 
approach to perfect justice is perhaps as near as the 
fallibility of human nature permits, and the change 
removes the most serious objection to the system of 
trial by jury, the one which stands out as almost 
without support in reason or experience. 
——— 


NEW BOOKS AND NEW EDITIONS. 


PomEROyY’s RIPARIAN RIGHTs. 

A Treatise on the Law of Riparian Rights as the same is 
formulated and applied in the Pacific States, including 
the doctrine of Appropriation. By John Norton Pomeroy. 
Revised and edited by W. Campbell Black. St Paul, Minn.: 
West Publishing Co., 1887. Pp. xx, 307. 

This treatise was substantially published in the form 
of papersin the West Coast Reporter, during Prof. 
Pomeroy’s editorial charge of that periodical. They 
were intended as a study with a view to affecting and 
effecting legislation, or as Prof. Pomeroy put it, “a 
code of rules,” and in this respect he paid a tribute to 
the usefulness of codification. The doctrine of such 
rights in most of the Pacific States is quite different 
from the common lawrule prevailing in most of the 
States east of the Mississippi, and the work therefore 
is of principal interest to the residents of the western 
slope, the decisions of which region are chiefly ex- 
amined and relied on. Mr. Black has discreetly edited 
the original .papers, citing and commenting on the 
later decisions, and adding appropriate matter. The 
book is well printed. 

—_—>__—_— 


COURT OF APPEALS DECISIONS. 


THE following decisions were handed down Friday, 
Dec. 23, 1887: 

Judgment reversed, uew trial granted, costs to abide 
event—John Lilly, appellant, v. New York Central 
and Hudson River Railroad, respondent.—Judg- 
ment affirmed with costs—Jane Greer et al., respond- 
ents, v. New York Central and Hudson River Rail- 
road, appellant; William H. Kimball, respondent, v. 
Mary Leonard et al., appellants; Edward M. Ross, 
respondent, v. John H. Ross, appellant; Julia H. Hal- 
pin, appellant, v. Thomas C. Townsend, respondent; 
Daniel Savin, respondent, v. Ferdinand A. Duckwitz, 
appellant; Anna Maria Howell et al., respondents, v. 
Long Island Railroad Company, appellant.—-Motion 
to dismiss denied, with $10 costs—Ellen T. Mayes, re- 
spondent, v. Charles J. Nowise, Jr., appellant. 

It was ordered that a term of this court for 1888 be 
held at the Capitol, commencing Monday, the 16th 
day of January, at 10 o’clock a. M., then to proceed 
with the present calendar. Tuesdays, January 17 and 
31, will be motion days. 
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Communicated ; ‘railroad... 
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Evidence; reputation. ........ce..e es cece sees ones 

Excise; local option...... 
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ilege 

Fourteenth amendment; bastard 235 

Inter-State commerce; licensing locomotive engineers. 335 

; telegraphic messages. 

License taxes; inter-State commerce.. or ece 

Police power; liquor license ; restraint ‘of trade. 

Power to “regulate commerce;” inter-State bridge... 

Prohibition of bicycles on highways... . 

-—— manufacture of intoxicants Tee beverage; con- 
struction.... . 

Prohibition of manufacture of intoxicating. liquors ; 
liquor manufactured peoenne Sune of act 

Prohibitory liquor law.. 

——; commerce. Sune 

Statute: commerce..... 


——}; title.. 
e Elections: “Eminent Domain. 
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ruptly influenced.. 451 
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documents of title; delivery; factor’s act. 
Mistake; right to rescind 
Performance ; pleading ; presumption ; waiver of ob- 
jection. 
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Restraint of trade ...... ‘ 
——; no limit of time 
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Unconscionable : relief from hard ‘bargain.. 
Weekly board ; deductions for eee. 
COPYRIGHT. ow | directory.. 
In university lectu 
ORPORATION. “Action by; Tefusal of directors 
to bring.. , aoe 
By-laws; what constitutes majorit: 
Gift of stock and bonds; liability o stockhoider.. 
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—— of stockholder; limitation of actions... 

Pledged stock; who may vote on..... 
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Sale of stock; implied warranty. 
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dorsement of transfers in hy American law; 
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Treasurer ; fees; audit: injunction... 
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sein 


eive 
CRIMINAL LAW. Abortion; indictment; suffi- on 


CUSTOM DUTIES. Appraisals; 


EASEMENT. T. 
EJECTM 
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ciency 
Appeal; ‘insanity ; ‘weight of evidence ; ‘homicide; pre- 
meditation 
; presumptions; correction of judgment; ‘new trial. 
Arson ; setting fire to church 
; intent; burning ; jail to aeape.. 
Burglary; “building *. Shins dwedecnentians kbeben 
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Larceny ; felonious intent ; instruction..... épks- bananas 
—; false representations; indictment; gene of 
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rectness as a whole; evidence, documentary ; ; com- 
plaint in former suit................4+ ELL PRE 
Homicide ; duty to retreat. . 
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——; insanity; proper rule of penne. 
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—} sufficiency; matters of form 
; infamous offense. . 
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guar ean 
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Rape ; declarations of prosecutrix; “delay. 
_ ; force or fraud; chloroform 
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Sale by agent; wife or BUMIEM.. ncccs <2. ocescceos ae 
— of beer for manufacture of soda water. . 
Search-warrant; execution at night. . 
**Sending”’ indecent letter 
Statute; fornication; ‘‘ unmarried” 278 
Teacher whip oa genet vd  pummumstagene of school. = 
Trespass; picking mushrooms 
Trial; defendant's presence 
— exclusion of spectators 
—-; exclusion of veneeees pe court-room ; poe of 
_ disobeying order...... ry 
; remarks by counsel.. 
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rosaries ”’ 
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ED. Description ; what passes under... 

; house extending upon adjoining lot 

For certain purposes; condition ceequent 

Limitation ; for use of road.. ... 

Married woman's acknowledgment ; ‘clerical error. 

Nominal consideration ; subsequent valuable con- 
sideration; performance ‘ 

os slaim ; ‘bona fide purchaser. .. 

Bante oN to quantity of land; covenant... 


te * Girl” 


See Marriage. 
Mortgage ; threat of criminal prosecution; 
statute ae limitation ; 
ad 


action to os wane: Code N. 


apes, in street on sale of lot by 
ECTME to plat 243 
we Evidence of title; mortgage; hesnanes 
thd. 1 presumption ; infants’ lands.. 
Parties ; infant remaindermen 
TIO Registration law; constitutionality.. 
— institutions 
lege 


ters; domicile; 
—; student at co 


rere eee eee seen eee neee 





MINENT DOMAIN. Compensation ; evidence.. 
at for public 
i A. - Conistitutionad Law. 
To deny title; pleading 
5 6 e Account book 
Custom of E e 
Declarations of grantor 
—— of agent ; res geste. 
—— res geste ; negligence; trial; objection to evidence: 
witness ; impeachment ; incompetent evidence. 
Party’s declarations confirming his testimony 
— as to suffering 
Expert ; covering for deck cargo 
Extrinsic; description in will 
Negligence ; subsequent repairs 
Opinion of attorney . paige 
Practical test ; thrusting pin into paralyzed ‘side. 
Witness; cross-examination; harmless error 
See Witness. 
EXECUTION. Against the person; discharge; final 
rocess ; appe 
EXECUTOR AND ADMINISTRATOR. " Ac- 
Appointment of public administrator ; citation ; ap- 


eta when enforced 
a Ser appointment; when made ; 


3 
odd 


costs. ‘ 
Liability: NMR... aad 


FERRIES. Rights in New York Harbor 
New York City; exclusive right; what is a ferry 
FRAUD. Undue influence ; sister of mercy and su- 
perior of convent ; gifts to convent; absence of in- 
dependent advice: laches ; acquiescence . 


GIFT. Inter vivos; delivery.... 
Promissory note; intended transfer. . ... 
GUARANTY. Collectibility of note........ 
When notice of acceptance unnecessary. 
GUARDIAN. Recovery of real property: 
ment of attorney; compensation ; assistant. 
Sale; contingent remainder; ‘‘ seised ;” estate of de- 
cedent ; creditors ; rights in real estate ; limitations. 


HIGHWAY. Establishment ; 
tion; liabilit 


HOMESTEA 


“employ- 


- selectman for perma 
Leased lot 


ICE. Navigable rivers; rights of pee, gatherers and 
travellers; negligence. . . 
INF AN T. ‘Necessaries; infant; 


See Criminal Law; Parent and Child. 
INJUNG TION. Bond; breach of.. 
uty of Federal Court’ to issue ess | removed cause ; 
gy Ay injury * Gaatek o P ; 
Irreparable injury 
NNKEEPE 
by other guests..... 
Liability for goods stolen ; ‘failure to bolt door 
INSANITY. See Lunatic. 
INSURANCE. Accident ; death by act of third per- 


on . ‘ 
com due diligence for personal ‘safety ; ; burden of se 
wt 


roo 
wet “external, ‘Violent and accidental ;” ‘malignant 
_Pust tule 
— 3 “travelling; * indemnity 
—; proofs; waiver; agency. . 
Antedated policy; loss before contract.. 
' Apportionment; indivisible contract 
Beneficiary ; effect of divorce.. ... 
Broker ; cancellation of policy; On ee 
Fire; condition in policy ; alienation.. 
; forfeiture; increase of risk . 
Friendly society; sickness; old age; ‘natural ‘decay . 
Life ; breach of condition; habitual intemperance 


revocation ; 
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prescription ; dedica- : 
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R. *Daty ‘to protect guest ‘from assault - 


; “external ‘and visible’ signs; w inhaling of gas. : 


——; condition that insured shall not reap his wep 


duties ..... seasem 
J endowment ; forfeiture ..... 
——; interest; assignment; on life of assignor. 
—i wagering policy. 


——; revival of lapsed policy ; application; representa- 1 


tions; “disease; ”’ cold ; consulting physician 
Limitation of action; condition of policy. . 
Marine; mutual indemnity association; “ improper | 
navigation; ” loading ; port ineffic iently closed . 
——; steamboats; perils of navigation ; negligence ¢ of 
captain ; defective mac hinery ; total loss 
Premium; gross sum; contract; entire; sev erable. . 
Use of premises ; desc ription of property 
Warranty ; agent writing application ; non-oc cupancy. 
3 representation 
—— Ay => och = insurance on royalty contract 


INTOXICATING LIQUORS. Sold by 


san: nal in properly marked measure 


; dam- 


retail ; 


See Criminal ‘Law. 
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satis Distdcbdenian tséhnhbeiaacines:. opeede Otnsedeous 492 
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See Appeal. 
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Persona! claim to eet from duty; service in 

confederate a MR PRES eeaedin 
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ment of divorce; subsequent reversal. .. ............ 
Antenuptial contract ; construction; contingent pro- 
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See Parent and Child. 
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limitation; new trial; appeal; presumption Neaeen, ate 
Lien; vendor’ 8 lien; burden of 's owing fraud........ 
Sale of premises; assumption of aegis pempenned * 
purchaser; measureof damage... .... . 
See Railroads. 
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eee cecescee: cosses r 
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Building; contractor.. 

Contributory; of infant 








——} passenger at railway station walking in dark...2) 139 

—-; railroad crossing............... 
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potest: fraud ; 


RAILROADS. Assault upon passenger by stranger. 538 


Construction of road; Laws of New York 1875, chap. 
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Contract with; liability ‘of successor. . 
Crossing: yard; injunction 
Discrimination in freights 


Dissolution; lease; ultra vires; mortgage of road; in- rs 
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come; mortgage bonds ; rights of holders.. 
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Servant ; Munic ipal Corporations ; 


See Carrier; Master anc 


Nuisance ; Receiver. 
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versal and new trial; 
estoppel by udgment.. ....... ... hied <a pide ia 
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Out States.... 
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SALE. Acceptance; warranty. 

Breach of warranty; pleading and proof; 
evidence 

By sample; warranty implied; ‘latent defect... 

Delivery; condition for prompt shipment.. 

——; tender of payment; entirety; 
breach of contract of sale. . 

Fraudulent misrepresentation; stock; rescission.. 
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funds... 
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: services; burning vesse 
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tract; conditions... . 
Opening decree ; deterioration of land . 
When not enforceable 
See Vendor and Purchaser. 
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SUBROGATION. Mortgage: release.. 
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execution. 66 
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